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Alabama.  — (88)8;  (8i)6;  (86)9;  (88)  U;  (87)  IS;  (88)  Mf  (81)  UL 
ABXAKaA&  — (48)8;  (49)4;  (60)7;  (61)14;  (68)  80;  (58)  tt. 
GAura»iA.-*(791;  (78)8;  (74)5;  (76)7:  (76)9;  (77)  U;  (78^  78)  18;  (80) 

18;  (81)  18;  (82)  16;  (88)  17;  (84)  18;  (86)  80;  (86)  81;  (0,  88)  88; 

(89)  8a 
C6u>BADa  —  (10)  8;  (11)  7;  (12)  18;  (13)  16;  (14)  80;  (18)  88. 
CoHMBoncuT.  — (54)  1;  (55)  8;  (56)  7;  (57)  14;  (58)  18;  (68)  8L 
DcLAWAUL  —  (6  HoQst )  1;  (6  HoQtk)  88. 
FiMUDA.  ^(29 1;  (23)  U;  (84)  18;  (26^  26)  8a 
OWKOIA.  —(76)  8;  (77)  4;  (78)  6;  (79)  11;  (80,  81)  18;  (82)  14;  (88^  81)  80; 

(85)  81;  (86)  88. 
iLuiion.- (121)  8;  (122)  8;  (123)  0;  (124)  7;  (126)  8;  (126)  9;  (187)  U 

(128)  15;  (129)  16;  (130)  17;  (131)  10;  (132)  88;  (133,  134)  8a 
InnAirA.  —(112)  8;  (113)  8;  (114)  5;  (116)  7;  (116)  0;  (117,  118)  10;  (119) 

18;  (120, 121)  16;  (122)  17;  (123)  18;  (124)  10;  (125)  81;  (126^  127)88. 
Iowa.  —(72)  8;  (73)  5;  (74)  7;  (75)  0;  (76,  77)  14;  (78)  16;  (79)  18;  (80)  80. 
Kahsas.  —  (87)  1;  (38)  5;  (89)  7;  (40)  10;  (41)  18;  (42)  16;  (43)  10;  (44)  81; 

(45)  8a 
KsNTUCKT.  —(83,  84)  4;  (85)  7;  (86)  0;  (87)  18;  (88)  8L 
LouisiAiiA.  —  (39  La.  Ann.)  4;  (40  La.  Ann.)  8;  (41  La.  Ann.)  17;  (42  La. 

Ann.)  81. 
MAXirm.  —(79)  1;  (80)  6;  (81)  10;  (82)  17;  (83)  8a 
MAmAvn.— (67)  1;  (68)  6;  (69)  0;  (70)  14;  (71)  17;  (72)  80. 
Ma«aciiu8RT8.— (145)  1;  (146)  4;  (147)  0;  (148)  18;  (149)  14;  (160)  15; 

(161)  81;  (152)  88. 
MiOHiOAR.  -  (60,  61)  1;  (62)  4;  (63)  6;  (64,  66)  8;  (66,  67)  U;  (68,  68,  76 

18;  (70)  14;  (71,  76)  15;  (72,  73,  74)  16;  (77,  78)  18;  (79)  10;  (80)  80; 

(81,  82,  83)  81;  (84)  88. 
MnrHnorA.- (36)  1;  (37)  5;  (38)  8;  (39,  40)  18;  (41)  16;  (42)  18;  (48)  10; 

(44)  80;  (45)  8a 
MBSunim.  —  (66)  7;  (66)  14;  (67)  10. 
MnaouBi.  —  (92)  1;  (93)  8;  (94)  4;  (95)  6;  (96)  0;  (97)  10;  (98)  14;  (98)  17| 

(100)  18;  (101)  80;  (102)  88;  (103)  8a 
MoBTAVA.— (9)ia 

HsBBAflU.  — (2^8;  (23,  24)  8;  (25)  18;  (26)  18;  (27)  8a 
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Nktada.  —  (19)  8;  (20)  10. 

Nbw  Hakpshibx.  —  (64)  10;  (02)  18;  (06)  Sa 

Nw  Ju8xr.--(43  N.  J.  Bq.)  8;  (44  N.  J.  Bq.)  8;  (60  H.  X  L.)  7;  VI 

N.  J.  L.;  46  K.  J.  Bq.)  14;  (46N.  J.  Bq.;  62K.  J.  L.)10. 
Niw  ToBX.  — (107)  1;  (108)  8;  (109)  4;  (110)  6;  (111)  7;  (112)  8;  (IISVIO; 

(114)  U;  (116)  18;  (116,  117)  15;  (118, 119)  18;  (120)  17;  (ISl)  18;  (122) 

10;  (123)  80;  (124,  126)  81;  (126)  88. 
North  Cahouna.  —  (97, 98)  8;  (99, 100)  8;  (101)  8;  (102)  U;  (103)  14t  (104) 

17;  (105)  18;  (106)  10;  (107)  88;  (108)  8a 
Ohio.  —  (46  Ohio  Si)  4;  (46  Ohio  Si)  15;  (47  Ohio  Si)  8L 
Orioom.  —  (16)  8;  (16)  8;  (17)  11;  (18)  17;  (19)  80;  (20)  8a 
PxNHSTLTA^iA.  — (116^  116^  117  Pa.  Si)  8;  (118,  119  Pa.  Si.)  4;  (12(^  121 

PtL  Si)  8;  (122  Pa.  Si)  0;  (123,  124  Pk.  Si)  10;  (126  Pk.  Si)  U;  (126 

Pa.  Si)  18;  (127  Pa.  Si)  14;  (128, 129  Pa.  Si)  15;  (130, 131  Pk.  Si)  17; 

(132,  133,  134  Pa.  Si)  10;  (135,  136  Pa.  Si)  80;  (1S7,  138  Pkk  Si)  81| 

(139,  140,  141  Pa.  Si)  8a 
Rhodb  IsLAin).  —  (16)  a 

South  Cabouna.  —  (26)  4;  (27,  28, 29)  18;  (30)  14;  (31,  32)  17. 
TsNinBSsa.— (86)  4;  (86)  8;  (87)  10;  (88)  17. 
Tkxas.  —  (68)  8;  (69;  24  Tex.  App.)  5;  (70;  26,  26  Tex.  App.)  8;  (71)  10| 

(27  Tex.  App.)  U;  (72)  18;  (73,  74)  15;  (76)  18;  (76)  18;  (77|  28  Tbz. 

App.)  10;  (78)  88;  (79)  8a 
Vrmomt.  — (60)6;  (61)  15;  (62)  88. 
VraaniiA.  —  (82)  8;  (83)  6;  (84)  10;  (86)  17;  (86)  la 
Washimotoii.  ~(1)  8a 
Wist  Virginia.  —  (29)  8;  (30)  8;  (31)  la 
WnooNsiH.  ^(69)  8|  (7(^  71)  6;  (72)  7|  (73)  8|  (lA,  71)  17|  m  77)  80| 
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abormley  ▼.  Smith Truabi 139  Pa.  St  684...  216 
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Gulf  eto.  R*y  Co.  ▼.  Brentford ....  Matter  and  serwrnt.  79  Tex.  619 877 

Golf  etc.  R*y  Co.  t.  Wilson RaUroad$ 79  Tex.  871 846 
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Harn  v.  Smith Boundaries 79  Tex.  310 840 

Harris,  Ex  parte Jmigs 26  Fla.  77 648 

^R  Vc^.'^°^^^^^^^^^^  \^i'^  domain.. .Ul  Pa.  St  242...  978 

Harrison  V.  McCormick .Saks 89  Cal.  827 489 

Harrison  T.  Ray ^us^aiuf  ami  »{/«..  108  N.  a  216....    67 

Haskell  V.  Storbird Affene^ 152  Mass.  117. ...  809 

Hauer,  EsUteof i/tM6amf anil «o(^s. .  140  Pa.  St  420...  245 

Healey  v.  Matnal  Accident  Ass'n .  Insurcoftes 133  III.  556 637 

Hicks  T.  Nelson Taxation 45  Kan.  47 709 

Uiggina  T.  Minaghan AssauU 78  Wis.  662 428 
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Eddy  v.  Fhgbnix  Mutual  Lipb  Insubanob  Co. 

[65  N«w  HAvnuBB,  97.) 

bmuMAXoa,  —  A  FiUKtrr  Ft»Licr  ni  ▲  Mutual  Lvb  Imsubaitcb  CkniFAVT 
.  B  vo«  FcttKBTiD  by  the  failoM  to  pay  iater«it  on  premiom  notM  girea 
on  tha  original  policy  in  lien  of  which  the  paid-np  policy  bad  been  ia- 
snedt  thoagh  the  latter  declares  "  that  it  shall  become  null  and  roid  in 
eaM  interest  is  not  paid  amiaally  in  adranee  on  any  notes  which  may  be 
given  for  any  portion  of  the  prsmimn  on  tliis  potioy,  and  that  before  pay- 
ment will  be  made^  any  indebtedness  of  the  company  on  account  of  this 
policy  will  first  be  dedncted  therefrom." 

iraUBAKCB  PoUOr  SHOULD  BB  InTBBPRETBD  AS  THB  ASSUBBD  UkPBRSTOOD 

It  and  the  company  intended  be  shonld  understand  it^  if  all  psrts  of  the 
contract^  taken  together,  admit  of  sach  constmotion. 

IbBUBABOB.  —  POfRFBITVRB  OT  A  LiVB  ImSUBANCB  PoLIOT  POB  NoN-PATMBMT 

ov  Pkbiciuic  when  it  beoomes  dae  cannot  be  insisted  npon  when  the 
assured  is  entitled  to  share  in  the  profits,  and  therefore  cannot  know 
what  amount  he  is  required  to  pay,  and  no  notice  has  been  giyen  him 
of  what  sum  tha  insurer  claims  to  be  due  from  him. 

IhSUBAHCB.  —  StIFULATIOBB  fOR    FOBTBITUBB    ABB    StBIOTLT    OoHBTBUBDw 

A  notice  to  the  assured  of  the  amount  claimed  to  be  due  from  him  for 
premiums  must  be  exact;  and  if  it  specifies  a  sum  g''eater  than  the  in- 
surer is  entitled  to  exact,  the  failure  to  pay  does  not  work  a  forfeit- 
ure. 

Leach  and  Stevens^  for  the  plaintiff! 

8.  O.  Lane  and  W.  L,  Foster^  for  the  defendants. 

Clark,  J.  The  policy  in  suit  purports  to  be  a  paid-up 
policy  in  lieu  of  policy  No.  39135,  issued  September  24,  1869. 
The  contract  set  forth  in  the  policy  is,  that  in  consideration 
of  $480.25  paid,  and  of  the  annual  payment  of  interest  on  four 
notes  on  or  before  the  eleventh  day  of  NoTember  in  every  year 
during  the  continuance  of  the  policy,  the  company  insure  the 

AM.  Br.  Bbp.,  Vol.  ZXIIL --2         17 


18  Eddy  v.  Pukenix  Mutual  Life  Ins.  Co.      [N.  H. 

life  of  James  O.  Eddy  in  the  amount  of  $500,  which  the  com* 
pany  agree  to  pay  according  to  the  terms  of  the  policy,  "  any 
indebtedness  to  the  company  on  account  of  this  policy  being 
first  deducted  therefrom."  The  policy  contains  the  following 
conditions:  1.  **  In  case  any  note  given  for  the  cash  part  of 
premium  on  this  policy  shall  not  be  paid  at  maturity,  or  in 
case  the  interest  is  not  paid  annually  in  advance  on  any  notes 
which  may  be  given  for  any  portion  of  the  premiums  on  this 
policy,  then,  and  in  every  such  case,  the  policy  shall  be  null 
and  void."  2.  *^  If  the  said  interest  shall  not  be  paid  •  •  •  . 
on  or  before  the  date  above  mentioned,  then,  if  interest  has 
been  regularly  paid  in  advance  on  all  premium  notes  given 
by  the  assured,  in  every  such  case  the  said  company  shall 
only  be  liable  for  the  payment  of  a  part  of  the  sum  insured, 
proportionate  with  the  annual  payments  made,  for  which  a 
new  policy  shall  be  issued  if  applied  for  within  twelve  months, 
as  above  specified,  and  this  policy  shall  cease  and  determine." 

As  the  policy  was  a  paid-up  policy,  with  no  premium  to  be 
paid  and  no  premium  notes  to  be  given,  the  conditions  con- 
tained in  it  have  no  application  strictly.  The  four  notes  out- 
standing upon  which  interest  was  to  be  paid  were  overdue 
premium  notes  on  a  former  policy,  in  lieu  of  which  the  policy 
in  suit  was  given;  and  the  case  finds  that  the  plaintiff  was 
induced  to  take  out  the  original  policy  by  representations  and 
assurances  that  all  endowment  policies  issued  by  the  company 
were  non-forfeiting,  and  that  after  two  or  more  premiums  had 
been  paid,  if  he  should  desire  to  discontinue  further  payments, 
a  paid-up  policy  would  be  issued  on  surrender  of  the  original 
policy,  for  a  proportionate  amount  of  the  original  policy,  ac- 
cording to  the  number  of  premiums  paid. 

A  policy  issued  under  such  circumstances  should  be  in- 
terpreted as  the  assured  understood  it  and  the  company  in- 
tended he  should  understand  it,  if  all  parts  of  the  contract, 
taken  together,  admit  of  such  a  construction.  The  company 
represented  that  the  paid-up  policy  would  be  non-forfeiting^ 
and  the  assured  so  understood  it.  It  contains  a  provision  for 
the  payment  of  any  indebtedness  to  the  company  by  deduct- 
ing it  from  the  amount  of  insurance  secured  by  the  policy, 
and  the  failure  to  pay  the  interest  in  advance  upon  the  notes 
given  on  the  original  policy  is  to  be  treated  as  an  indebtedness 
to  the  company,  and  not  as  a  forfeiture  of  the  paid-up  policy: 
Cowles  V.  Continental  Life  Ins.  Co.,  63  N.  H.  300;  Montgomery 
V.  Phosnix  Mut,  Life  Ine,  Co.,  14  Bush,  59;  Cole  v.  Knickerbocker 
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In$.  Co.^  6S  How.  Pr.  445;  iVbrtiUmtem  ete.  jUftf  /«•.  C«.t.  £0- 
(fa,  56  Ind.  504;  Ohds  t.  iVoriJktMftem  €l<;.  In$.  Oq^  40  Iowa, 
357;  Symondi  T.  Northwestern  etc.  Im.  Co^  23  Minn.  491;  fliiS 
T.  Northwe^em  etc.  Im.  Co^  89  Wis.  397;  FranUin  L.  Ina.  C«. 
T.  WaUaee^  93  Ind.  17;  ^ortAtMitam  elc.  Jiw.  Co.  t.  F^rt'j 
^(ZmV,  82  Ky.  269;  8L  Louio  M.  L.  int.  Co.  t.  GrigOy,  10 
6o8h«  310. 

Aside  from  tbe  question  whether  the  policy  required  a  for- 
feiture for  non-payment  of  the  interest  on  the  premium  notes 
of  the  original  policy,  the  company  cannot  insist  upon  a  for- 
feiture upon  the  facts  found  in  the  case.  When  the  insured 
shares  in  the  profits,  and,  at  the  time  when  the  annual  pre- 
mium becomes  due,  cannot  know  what  amount  he  will  be  re- 
quired  to  pay  the  company,  the  insurers  cannot  insist  upon  a 
forfeiture  until  they  give  the  insured  notice  of  the  amount  he 
is  required  to  pay:  May  on  Insurance,  500;  Home  Life  /at. 
Co.  ▼.  Pierce^  75  111.  426.  Stipulations  for  a  forfeiture  are  to 
be  strictly  construed.  It  was  the  duty  of  the  company  to 
give  the  plaintiff  notice  of  the  amount  of  interest  required  to  be 
paid;  and  to  entitle  them  to  insist  on  a  forfeiture,  the  notice 
must  be  of  the  exact  sum.  According  to  the  contract,  the 
rate  of  interest  to  be  paid  was  six  per  cent.  The  notice  given 
claimed  interest  at  seven  per  cent,  which  was  one  per  cent 
more  than  the  company  were  entitled  to  demand,  and  the 
plaintiff's  Ceiilure  to  pay  the  excessive  amount  demanded  did 
not  work  a  forfeiture  of  the  policy:  NowM  v.  Wenlwortkt  58 
N.  H.  819. 

Judgment  for  the  plaintiff. 

InumAXim  —  FoKmnnii  ov  Poliot  ior  Noir-pATmTvr  ov  PBBmna.  — 
Tkt  faSliira  of  tbiB  aimred  to  pay  a  note  given  by  him  for  an  anpaid  premiam 
dom  not  depriTO  hiia  of  the  right  to  a  paid-ap  policy  to  which  he  was  es- 
titled  by  Hm  original  oontraot:  SwUherm  etc  Im,  On.  v.  Montagwe,  S4  Ky. 
S53;  4  Am.  8t  Bep.  21S;  /one*  v.  Life  Au'n  ete.,  8S  Ky.  75.  The  receipt  of 
preminme  im  arrears  by  an  agent  wiU  roTire  a  lapsed  policy:  MetropolUan 
tie.  Int.  Oo,  r.  MeOrath,  SS  N.  J.  K  358.  A  paid-np  policy  of  life  insar- 
■aoe  may  be  forfeited  by  non-payment  of  interest  on  premium  notes:  ffgl* 
MMMT.  ChmineHtaletc  ln»,  Os.,  54Coaa.  195;  1  Am.  81  Bop.  §7,  and  notof 
fimkr  T.  MdropMan  etc.  Im.  Co..  116  K.  Y.  389. 

IsmntAHOB — OoxsTBUcnov  ov  Policy — FoBnirvnie.  —  Forf eitares  are 
not  fsTored  in  lawt  Phaaux  /ns.  Oo.  t.  Tomlmoom,  125  Ind.  84;  21  Am.  Si. 
Kep.  203,  and  note.  Insurance  policies  are  to  be  eo— tmod  aooording  to  the 
intent  of  tlio  parties:  OontinaUal  /ns.  Ck.  w.  Kyle,  124  Ind.  182;  19  Am.  fM^ 
Rep.  77,  and  note;  ITefl  t.  0JttKM*  ete.  /iif.  Oi.,  27  Ohio  St.  1;  18  Am. 
294;  Ripleifr.JStnaJmt.  On^SOK.  Y.  138;  88  Aa.  Deo.  88B|  and 


ALLEK  ff.  CoLBUBlf. 
IW  Nbw  BA«F8ins9,  ffr.] 

mint  iNTsanr  in  kis  BarrATB  ter  tvenlgF-thras  Jmv«>  daring  wkioh 
time  ]ii»  propertj  bit  been  need  and  ecmtrgttad  by  anellier  tm  his  owa^ 
precludes  them  from  afterwards  asserting  their  olaims  theretib 

1P«  W.  BaUey^  for  the  appeUant. 

« 

£.  5.  and  B.  A.  Cutter^  for  the  appellee. 

Allbn^  J.  At  oommen  law,  tlie  right  wftA  title  of  the  wife*t 
personal  estate  was  in  the  husbaad  hf  virtue  of  the  nerriage. 
Bjr  the  act  of  1846  (Laws  1846,  e.  827),  the  wife  became  en- 
titkd  to  hold  and  enjoy  i»  her  own  right  property  of  which  she 
was  seised  and  possessed  before  marriage,  and  which,  by  ante- 
nnptial  contract,  it  was  agreed  should  be  so  held,  and  any 
property  conveyed,  devised,  or  bequeathed  to  her,  to  be  so  held 
free  from  the  interference  of  her  husband.  And  on  the  death 
ef  the  wife,  intestate,  by  section  7  of  the  same  act,  all  personal 
property  so  held  by  her  Tested  in  the  husband. 

The  ancestress,  Blisabeth  MarHhall,  died  intestate  in  1862, 
and  her  estate  must  be  distributed  according  to  the  laws  of 
distribntion  then  ia  force,  unless  the  claimants,  by  some  act 
er  omission  of  their  own,  have  waived  the  right  to  their  shares. 
By  the  married  woman's  act  of  1860,  the  wife  was  entitled  to 
hold  to  her  own  use,  free  from  the  control  ef  her  husband,  all 
property  given,  conveyed,  bequeathed  to,  or  inherited  by  her, 
if  not  occasioned  by  the  payment  or  pledge  of  the  husband's 
property.  But  this  act  did  not,  by  retrospective  operation,  in- 
clude property  received  and  held  bj*  the  wife  before  its  enact- 
ment, and  the  title  to  that  part  of  the  property  in  question,  so 
received-  by  Mrs.  Marshall,  on  her  dying  intestate,  vested  at 
once  id  the  husband,  and  her  next  of  kin  have  no  claim  to  it: 
Aiherion  v.  McQuesten^  46  N.  H.  205;  Sanbor^i  v.  BcUchelder^ 
51  N.  H.  426,  431. 

Whether  the  common-law  right  of  the  husband  in  the  prop- 
erty left  by  his  deceased  wife  was  repealed  by  the  act  of  1860, 
and  for  that  reason  the  five  hundred  dollars,  with  its  accumu- 
lations,  received  by  Mrs.  Marshall  after  that  statute  was  in 
force, .should  have  been  distributed  to  her  next  of  kin,  need 
not  here  be  considered*  Upon  her  death,  in  1862,  her  husband 
was  appointed  admirrfstrator,  and  took  possession  of  her  prop- 
srty;  and  during  all  the  tiuje  since,  to  his  death,  in  1885,  a 
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period  of  twoDty-three  years,  the  plaintiff  and  other  heim  of 
the  decedent,  in  foil  riew  of  the  estate,  and  with  knowledge 
of  all  facts  affecting  their  interest,  including  the  possession, 
nse,  and  control  of  the  property  by  the  husband  aa  his  own, 
have  made  no  claim  to  it,  nor  any  part  of  it,  until  after  his 
death.  To  allow  their  claim  now,  after  such  laches,  would  be 
unjust  to  the  represeutatives  of  the  deceased  husband,  and  in- 
equitable in  the  highest  degree:  Hatch  v.  Kelly^  68  N.  H.  29. 
Decree  of  probate  court  affirmed. 


Lacho.  —  One  who  has  the  right  or  oapaoity  to  uat,  and  neglects  to  do  se 
for  twenty  years,  is  therehy  deprired  of  such  right:  Woodstock  eic  Cfo,  Tm 
FuiUnwkUr,  87  Ala.  684;  13  Am.  St.  Rep.  73,  and  note.  A  failure  to  sae  «■ 
a  bond  of  indemnity  for  twenty-three  years  bars  snch  rights  Thiompmm  w. 
South,  7  Gratt  112;  64  Am.  Deo.  126,  and  note.  Courto  of  eqaity  will  only 
grant  relief  in  case  the  application  is  made  without  unreasonable  delays 
Onai  Wnt  etc  Co,  t.  WoodmoB  etc  Co.,  12  CoL  460;  3£oore  v.  8U9er  de.  dUt 
104  N.  a  634;  Da^  t.  Cote,  66  BTich.  164. 


Weeks  v.  Harbtmai^. 

[66  Naw  Hampbhikb,  9L) 

Jtrnoimrr  Rhidbrkd  n  Anothsr  drms  Rsmnre  to  Allow  a  Bmvow 
pleaded  by  the  defendant  because  of  the  operation  of  the  statute  of  limi* 
tations  of  such  state  is  conclusive  agunst  the  maintenance  in  this  state 
of  an  aotioa  16k  the  same  matters  which  had  been  attenipted  to  be  used 
asaset>oC 

/.  W.  Remick^  and  Aldriek  and  Bemiek^  f(Mr  the  plaintiff. 
J7,  W.  Lundj  for  the  defendant 

Allbh,  J:  The  Vernaont  judgment  pleaded  here  in  bar  of 
the  maintenance  of  the  action  was  rendered  by  a  court  ha?* 
ing  jurifidiction  of  the  parties  and  cause  of  action^  and  in  the 
regular  course  of  procedure,  upon  a  plea  of  the  statute  of  limi- 
tations in  bar  of  the  plaintiff's  right  of  action.  Such  a  judg- 
ment, GonclusiTe  against  the  plaintiff's  right  of  action  in 
Vermont,  where  it  was  rendered,  is  conclusive  everywhere, 
when  pleaded  in  a  suit  between  the  same  parties  and  on  the 
same  cause  of  action.  The  fact  that  the  judgment  was  ren- 
dered upon  the  plea  of  the  statute  of  limitations  alone  does 
not  make  it  any  less  conclusive  in  character.  The  plaintiff's 
claim  was  merged  in  the  judgment  by  which  its  further  prose- 
cution is  barred:  Sander9on  v.  Feabody^  68  N.  H«  116, 118. 

Judgment  for  the  defendant. 


22  Stats  v.  Hinmah.  [N.  H. 

JuDHMKNTi  07  Siamt  Statbi^  C6ngli7SItenkss  or.  ^A  ooart  will  trefti 
a  foreign  jndgment  as  woald  the  state  where  it  was  rendered:  Gr^n  ▼.  Eaienf 
S7  111.  379;  81  Am.  Deo.  233^  and  note.  A  judgment  entered  in  another  stata 
is  antitled  to  full  faith  and  oradit  hera:  8ooU  v.  Oolenum,  6  litt  349;  15  An. 
Dee.  71»  and  note. 
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OmriTUTiONAL  Law.  —>  A  statute  which  selects  particular  Indtriduals  frooi 
a  elass  or  locality,  and  subjeots  them  to  peculiar  rules,  or  imposes  upoa 
them  special  oUigatioos  or  burdens,  from  which  others  in  the  same  dasa 
•r  locality  are  exempt^  is  unconstitntiouaL 

CbMSTTrunoNAL  Law.  —  Licbhsb  Fax  cannot  be  imposed  upon  persons  whila 
others  of  the  same  elass  or  profession  are  exempt  under  similar  cironm- 
atanoes  and  oonditionsi 

OMmmrriONAL  Law.  —  SrATim  Prohibitiico  Aht  Pkrsoh  vbom  Peao- 
TioiNO  DsNTiarrRT  unless  he  has  received  a  dentol  degree  from  some 
eoUege  or  a  license  from  a  dental  society,  but  exempting  from  its  pro- 
Tisious  persons  who  haTO  resided  or  practiced  their  profession  in  the 
town  or  city  of  their  present  residence  during  all  the  time  since  January 
1,  187ff,  or  who  reside  out  of  the  state  and  are  called  upon  to  attend 
patients  within  it^  is  unoonstitntional  and  void,  because  it  disoriminatos 
against  persona  engaged  in  the  same  business  or  profession. 

Calvin  Page^  for  the  defendant 
Samuel  W.  Emeryy  for  the  state. 

Clark,  J.  This  is  an  indictment  under  chapter  132,  Oen* 
eral  Laws,  for  practicing  dentistry  without  a  dental  degree  or 
license.  The  respondent  demurred  upon  the  ground  that  the 
statute  is  unconstitutionaL 

The  object  of  the  statute  upon  which  the  indictment  it 
founded  is  to  secure  the  possession  of  the  requisite  skill  and 
learning  by  practitioners  of  medicine,  surgery,  and  dentistry. 
The  x>o8session  of  such  special  qualifications  as  to  knowledge 
mnd  skill  is  so  essential  to  the  protection  of  the  lives,  health, 
MTkd  comfort  of  the  people  of  the  state  that  it  cannot  be 
•doubted  that  it  is  within  the  power  of  the  legislature  to  secure 
it  by  the  enactment  of  such  reasonable  conditions  as  are  cal« 
«ulated  to  exclude  from  practice  those  unfitted  therefor:  Hew' 
iU  ▼.  Charier,  16  Pick.  353;  State  ▼.  State  Med.  Ex.  Board,  32 
Minn.  824;  60  Am.  Rep.  576;  Eastman  r.  State,  109  lud.  278; 
58  Am.  Rep.  400. 

Is  the  statute  repugnant  to  the  federal  or  state  constitution 
in  any  of  its  provisions?  It  is  contended  that  it  is  in  vipla- 
tioD  of  section  2  of  article  4  of  the  constitution  of  the  United 


Dec.  1888.]  State  v.  Hinhan. 

States,  and  of  section  1  ot  the  fourteenth  amendment  to  the 
constitution,  because  it  discriminates  against  persons  engaged 
in  the  same  business  or  profession,  and  denies  to  them  the 
equal  protection  of  the  laws;  and  that  it  is  in  violation  of 
article  2,  part  1,  of  the  state  constitution,  which  declares  that 
all  men  have  the  natural,  essential,  and  inherent  right  of  ao* 
quiring  and  possessing  property,  and  seeking  and  obtaining 
happiness. 

Section  3  of  chapter  132,  General  Laws,  upon  which  the  in* 
dictment  is  founded,  provides  that  ^'  it  shall  not  be  lawful  for 
any  person  who  is  not  duly  authorized  to  practice  medicine  or 
surgery  to  practice  dentistry,  unless  such  person  has  received 
a  dental  degree  from  some  college,  university,  or  medical 
school  authorized  to  confer  the  same,  or  shall  have  obtained  a 
license  from  the  New  Hampshire  Dental  Society."  Section  6 
provides  that  '*each  person  receiving  a  license,  uponexamina* 
tion,  shall  pay  for  the  use  of  the  society  granting  the  same  the 
sum  of  five  dollars;  upon  diploma,  one  dollar.''  Section  8 
declares  that  "  the  provisions  of  the  preceding  sections  shall 
not  apply  to  persons  who  have  resided  and  practiced  their 
profession  in  the  town  or  city  of  their  present  residence  dur- 
ing all  the  time  since  January  1,  1875,  nor  to  physicians 
residing  out  of  the  state  when  called  into  the  state  for  consul- 
tation with' duly  licensed  physicians,  or  to  attend  upon  patients 
in  the  regular  course  of  business." 

While  the  power  of  the  legislature  to  impose  restrictions 
upon  the  exercise  of  certain  trades  and  professions  for  the 
protection  of  the  public  is  unquestioned,  it  must  be  exercised 
in  conformity  with  the  constitutional  requirement  that  such 
restrictions  must  operate  equally  upon  all  persons  pursuing 
the  same  business  or  profession  under  the  same  circumstances. 
The  constitutionality  of  a  statute  cannot  be  sustained  which 
selects  particular  individuals  from  a  class  or  locality,  and 
subjects  them  to  peculiar  rules,  or  imposes  upon  them  special 
obligations  or  burdens,  from  which  others  in  the  same  locality 
or  class  are  exempt:  Cooley's  Constitutional  Limitations, 
391.  The  imposition  of  special  restrictions  or  burdens,  or  the 
granting  of  special  privileges  to  persons  engaged  in  the  same 
business  under  the  same  circumstances,  is  in  contravention 
of  the  equal  right  which  all  can  claim  in  the  enforcement  of 
the  laws  and  in  the  enjoyment  of  liberty  and  the  right  of  ac- 
quiring and  possessing  property. 

If  the  statute  had  declared  that  its  provisions  should  not 
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apply  to  persons  practicing  their  profession  in  the  dij  of  Con- 
cord, such  an  arbitrary  discrimination  would  be  clearly  repug- 
nant to  the  principle  of  constitutional  equality.  The  exemption 
of  all  physicians,  surgeons,  and  dentists  residing  and  practicing 
their  profession  in  Concord  from  the  burden  of  procuring  and 
paying  for  a  license,  and  the  subjection  of  all  other  persons 
practicing  the  same  professions  elsewhere  in  the  state  to  the 
expense  of  purchasing  a  license,  would  be  a  palpable  viola- 
tion of  constitutional  rights.  The  exemption  of  the  statute 
of  persons  who  have  resided  and  practiced  their  profession  in 
the  town  or  city  of  their  present  residence  during  all  the  time 
since  January  1, 1875,  or  during  all  the  time  from  January  1, 
1875,  to  January  1, 1879,  from  its  operation,  is  no  less  in  con- 
flict with  constitutional  provisions.  By  an  arbitrary  testi 
having  no  reference  to  skill,  learning,  or  fitness  for  the  practiee 
of  the  profession,  certain  persons  are  exempted  from  the  pay- 
ment of  a  license  fee  to  which  others  of  equal  and  perhaps 
superior  acquirements  and  experience  are  subjected.  It  is  a 
discrimination  founded  solely  upon  the  accidental  circum- 
stance of  residence  or  of  a  change  of  residencCi  and  falls 
within  the  prohibition  of  the  constitution. 

The  village  of  Penacook  is  partly  within  the  limits  of  the 
city  of  Concord  and  partly  in  the  town  of  Boscawen.  Suppose 
that  on  January  1,  1875,  two  personSi  neither  of  whom  had 
received  a  dental  degree,  were  residing  and  practicing  dentis- 
try in  that  part  of  the  village  of  Penacook  within  the  limits 
of  Concord;  they  continued  in  practice  there  until  January  1« 
1878,  when  both  changed  their  place  of  residence,  one  remov- 
ing a  distance  of  six  miles  to  the  city  of  Concord,  and  the 
other  removing  a  distance  of  a  few  rods  to  the  Boscawen  por- 
tion of  the  village  of  Penacook,  and  both  have  continued  the 
practice  of  their  profession  in  their  respective  places  of  resi- 
dence ever  since;  under  the  provisions  of  the  statute,  the  dentist 
who  had  removed  his  residence  six  miles  is  not  required  ta 
procure  a  license,  while  the  one  who  has  removed  a  distance 
of  a  few  rods  is  compelled  to  submit  to  an  examination  and 
pay  a  license  fee  of  five  dollars  to  enable  him  to  continue  the 
practice  of  his  profession,  because  he  changed  his  residence 
from  Concord  to  Boscawen. 

The  statute  also  discriminates  against  citizens  of  other 
states.  It  does  not  apply  to  persons  residing  and  practicing 
their  profession  in  the  same  town  or  city  in  this  state  from 
January  1,  1876,  to  January  1,  1879;   whereas  persons  who 
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have  resided  and  praciioed  their  profession  oonfinnoasly  since 
January  1,  1876,  in  the  same  town  or  city  in  another  state  are 
required,  upon  removing  to  this  state,  to  procure  a  license  to 
practice  their  profession. 

The  eonstitutional  objection  to  the  statute  is,  that  it  im- 
poses a  burden  of  a  license  fee  upon  certain  persons,  and  ex« 
empts  others  of  the  same  class  and  profession  under  similar 
circumstances  and  conditions:  Soon  Hing  v.  Crowley^  118 
U.  8.  703;  Yiel  Wo  v.  HopHm,  118  U.  S.  356. 

Demurrer 


Bowmcxruajut  ram  samx  qmoRrmr  iiToWed  in  this  eue  wm  sgftia  prt- 
ited  Urn  tlM  •ouidvatum  ol  the  raprame  ocrart  of  New  Hampehire  in  the 
ef  BtaU  w,  Ptmmper^  66  N.  H.  11».  InthelattercMethedefendMil:,be. 
ing  indieted  for  prnotioing  medioine  withoat  a  lioense,  moved  to  qnash  the 
Indictment.  The  etetate  inrolved  and  the  roMoni  infloeneing  the  deciaion  of 
Ihe  oetnrt  are  fnllj  atated  in  ita  opinion,  whioh  waa  as  foLlowa:  — > 

"CAarBnTSB,  J*   '  It  ahall  not  be  lawful  for  any  person  to  praotioemedieine. 

•  •  •  .  nnlont  aneh  penon  aliall  have  obtained  a  lioense  from  some  medical 
■odety  organised  mider  the  laws  of  thia  state.  •  .  •  • 

**  *£Terj  medical  soeiety  organised  under  the  laws  of  this  state  shall  .  •  •  . 
elect  a  board  of  censors^  eonidsting  of  three  members,  •  •  •  •  whioh  board 
shall  have  authority  to  examine  and  licence  persons  to  practice  medicine. 

•  •  •  •  The  board  shall  issue  licenses,  withoat  examination,  to  all  persons  who 
famish  evidence  by  diploma  &om  some  medicsl  school  authorised  to  confer 
degraeo  in  SMdietne^  •  •  •  •  when  said  board  is  satisfied  that  the  person  pre* 
settling  such  dsplonm  has  obtained  it  after  pursuing  some  presoribed  course 
of  atndy.  and  wpoa  dne  examinvtion.  •  •  •  • 

**  *  Bach  person  reoeiving  a  lioense,  upon  examinatioa,  shall  pay  for  the  use 
•f  the  aoeiety  granting  the  same  the  earn  of  fiva  doUarai  i^pon  diplonUi  one 
dollar. 

**  *  If  any  person  shall  practice  medicine  •  •  •  •  without  being  duly  author^ 
insd  as  provided  in  this  ehapter,  •  •  •  •  he  shall  be  punished  by  fine  of  not 
than  three  hundred  dollars  for  each  offense. 
'The  provisions  of  the  preceding  sections  shall  not  apply  to  persons  who 
have  resided  and  practiced  their  profeesion  in  the  town  or  city  of  their  pres- 
ent residenoe  during  all  the  time  since  January  1,  1876,  nor  to  physicians  re. 
siding  <mt  of  the  state  when  called  into  the  state  for  consultation  with  duly 
licensed  physicians,  or  to  attend  upon  patienta  in  the  regular  course  of  busi* 
nem':  Gen.  Laws^  c  132,  sees.  1,  2;  6-a 

*'The  General  Laws  (by  whioh  chapter  18,  Laws  of  1876,  was  repealed) 
took  effect  January  1,  1871^:  Oen.  Laws,  a.  291,  sees.  1-Ii.  All  physicians, 
except  those  who  practiced  all  the  time  between  January  !»  1876,  and  Janu* 
ary  1,  1879,  and  during  that  period  did  not  remove  from  one  town  to  another, 
are  reqoired  to  obtain  a  lioense,  and  pay  therefor  five  dollars  or  one  dollar^ 
according  as  it  may  be  issued  upon  examination  or  upon  diploma. 

"The  law  cannot  disoriminste  in  favor  of  one  citiseo  to  the  detriment  ol 
another.  The  principle  of  equality  pervades  tlie  entire  constitution.  The 
Bill  ef  Bights  declares  expressly  that  all  government  is  *  instituted  for  the 
general  good,  for  the  common  benefit,  protectioo,  and  security  of  the  whole 
eommunity,  and  not  for  the  private  interests  or  emolument  of  any  one  man. 


•• 
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family,  or  clam  of  men  *;  that  'erery  member  of  the  eoromnnity  has  aright  to 
be  protected  by  it  in  the  enjoyment  of  his  life,  lilierty,  and  property,  .... 
is  therefore  bound  to  oontribate  his  share  in  the  expense  of  snch  protection,* 
and  is  'entitled  to  a  certain  remedy  by  having  recourse  to  the  laws  for  all 
injuries  he  may  receive  in  his  person,  property,  or  character':  Bill  of  Rights, 
arts.  1,  10,  12,  14.  All  the  declarations  of  right  are  imbued  with  the  same 
spirit.  With  them  the  body  of  the  constitution  is  in  full  conformity.  To 
secnre  to  all  as  perfect  equality  of  privilege  and  of  burden  as  human  wis- 
dom permits  was  the  chief  cud  sought  by  the  framers  of  the  instrument. 
To  this  all  other  purposes  were  incidental  and  subordinate.  'The  Bill  of 
Rights  is  a  bill  of  their  equal  private  rights,  reserved  by  the  grantors  of  pub* 
lie  power ':  StcUe  r.  Exprtaa  Co.,  60  N.  H.  250.  *The  reservations  oould  not 
be  more  clearly  expressed*  If  the  right  of  equality  is  not  secured  by  them, 
it  can  never  be  secured  by  any  written  instrument  •  •  •  •  The  legal  value 
of  the  reservations  is  in  their  ability  not  to  suggest  or  advocate  a  theory  of 
human  rigl>'i,  but  to  carry  a  theory  into  practical  effect,  and  insure  tlie 
enjoyment  of  the  rights  reserved ':  (TotiU  ▼.  Raymond,  69  N.  H.  276. 

**  All  taxation  must  be  equal:  Opinion  of  the  Justices,  4  N.  H.  666;  8mUk 
T.  Bur  ley,  9  N.  H.  423,  437;  Mwrison  r.  Manehe^er,  68  N.  H.  638,  648,  660; 
EkUa  V.  Boardman,  68  N.  H.  680;  Carpenier  v.  DaUon,  68  N.  H.  616;  Fir§t 
National  Bank  T.  Concord,  69  N.  H.  76,  77,  78;  Berry  T.  Windham,  69  N.  H. 
288;  Robinson  v.  Dover,  69  N.  H.  621;  Railivad  r.  Slate,  60  N.  H.  87,  94; 
MUU  Co,  T.  Location,  60  N.  H.  )66;  State  r.  Bxpres$  Co,,  60  N.  H.  219;  Society 
▼.  MancheaUr,  60  N.  H.  342,  347;  Curry  v.  Spencer,  61  N.  H.  624;  60  Am. 
Rep.  337;  Telepftone  Co.  v.  State,  63  N.  H.  167,  169;  Railroad  v.  Stale,  63 
N.  H.  671,  573;  Boody  v.  Watwn,  64  N.  H.  162;  HoU  r.  Antrim,  64  N.  H. 
284.  Thid  is  merely  an  example  of  the  universal  equality  of  right  which  the 
constitution  secures  to  alL  The  legislature  cannot,  by  special  act,  authorise 
a  particular  guardian  of  a  minor  to  make  a  valid  conveyance  of  his  ward*s 
estate,  becauae  the  exercise  of  such  a  power  by  the  legislature  'is  in  its 
nature  both  legislative  and  judicial, '  and  '  under  our  institutions  all  men  are 
viewed  as  equal,  entitled  to  enjoy  equal  privileges,  and  to  be  governed  by 
equal  laws.  If  it  be  fit  and  proper  that. license  should  be  given  to  one  guar- 
dian, under  particular  circumstances,  to  sell  the  estate  of  his  ward,  it  is  fit 
and  proper  that  all  other  guardians  should,  under  similar  circumstance!, 
have  the  same  license.  This  is  the  very  genius  and  spirit  of  our  institutions  'i 
Opinion  of  the  Justices,  4  N.  H.  572,  573.  For  similar  reasons  the  legisla- 
ture cannot  grant  a  new  trial  in  a  particular  action.  Such  an  act  is  'not  to 
promulgate  an  ordinance  for  a  whole  class  of  rights  in  the  community,  but  to 
make  the  action  of  a  particular  individual  an  exception  to  all  standing  laws 
on  the  subject  in  controversy.'  'An  act  which  operates  on  the  rights  or 
property  of  only  a  few  individuals  without  their  consent  is  a  violation  of  the 
equality  of  privileges  guaranteed  to  every  subject ':  Merrill  T.  Sherburne,  1 
N.  H.  199,  212,  214,  216;  8  Am.  Dec.  62;  Clarh  v.  Clark,  10  N.  H.  380. 
886;  34  Am.  Dec  166.  It  cannot  authorize  the  foreclosure  of  a  mortgage  by 
a  method  not  applicable  to  other  like  mortgages:  Railroad  v.  EUiot,  62  N.  U. 
387,  393,  400);  require  or  empower  some  towns,  and  not  others,  to  relieve 
federal  military  conscrfpts  from  the  performance  of  their  public  duty  by  the 
payment  of  money;  or  compel  some  jurors  to  perform  jury  service  for  less 
compensation  than  is  paid  to  others  for  the  same  service:  BowUe  v.  Landaff, 
69  N.  IL  164,  194,  195;  Oould  v.  Raymond,  69  N.  H.  260,  277,  278.  No  one 
cit  sen  or  class  of  oibizeus  can  by  law  be  charged  with  the  performance  o| 
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dutiet  or  sabjoctod  to  burdens  not  by  law  made  incumbent  npon  all  other 
citizens  in  tfce  same  eircuTustances. 

**Tbe  fourteenth  amendment  of  the  oonetitution  of  the  United  States,  pro- 
Tiding  that  '  no  state  shall  make  or  enforce  any  law  which  shall  abridge  the 
^▼ileget  or  immunities  of  oittsens  of  the  United  States^  •  •  .  .  nor  deny  to 
any  person  within  its  jurisdiction  the  equal  protection  of  the  laws,*  adds 
nothing  to  the  rights  and  liberties  of  the  citizens  of  this  state.  It  merely 
•onfirms  to  them  by  federal  sanction  the  rights  secured  by  the  action  of 
their  anoestors  a  century  ago.  It  has  wrought  no  change  in  the  law  of  the 
state.  An  enactment  obnoxious  to  this  provision  of  the  national  constitution 
is^  in  New  Hampshire,  no  more  ineffective  than  it  would  be  in  its  absence. 

"The  decisions  of  the  federal  court  are  conclusive  on  the  question  of  the 
validity  of  statutes  under  the  federal  constitution,  and  are  authority  to  be 
WMghed  <m  the  question  of  their  validity  under  the  constitution  of  the  state. 
Ib  Mittomi  v.  LewU,  101  U.  8.  22,  31,  the  court  say  the  amendment  'has 
isspeofc  to  persons  and  classes  of  persons.  It  means  that  no  person  or  class 
sf  persons  shall  be  denied  the  same  protection  of  the  laws  which  is  enjoyed 
by  other  persons  or  other  classes  in  the  same  place  and  under  like  circum* 
stances.*  In  Barbier  v.  CwinoUyt  118  U.  8.  31,  62,  the  court  say  the  Four* 
teenth  Amendment  'undoubtedly  intended  not  only  that  there  should  be  no 
arbitrary  deprivation  of  life  or  liberty,  or  arbitrary  spoliation  of  property, 
Imt  that  equal  protection  and  security  should  be  given  to  all  under  like  cir* 
comstanoes  in  the  enjoyment  of  their  personal  and  civil  rights;  that  all  per* 
sons  should  be  equally  entitled  to  pursue  their  happiness  and  acquire  and 
onjoy  property;  that  they  should  have  like  access  to  the  courts  of  the  coun- 
try for  the  protection  of  their  persons  and  property,  the  prevention  and 
redress  of  wrongs,  and  the  enforcement  of  contracts;  that  no  impediment 
should  be  interposed  to  the  pursuits  of  any  one,  except  as  applied  to  the 
same  pursuits  by  others  under  like  circumstances;  that  no  greater  burdens 
should  be  laid  upon  one  than  are  laid  upon  others  in  the  same  calling  and 
condition.  ....  Class  legislation  discriminating  against  some  and  favoring 
•there  is  prohibited,  but  legislation  which,  in  carrying  out  a  public  purpose, 
is  limited  in  its  application,  if  within  the  sphere  of  its  operation  it  affects 
alike  all  persons  similarly  situated,  is  not  within  the  amendment.'  It  was 
•seordingly  held  that  a  municipal  ordinance  prohibiting  washing  and  ironing 
in  public  laundries  during  certain  hours  within  certain  territorial  limits 
was  not  invalid:  See  also  8wm  Hmg  v.  Crowley,  113  U.  8.  703,  708,  709. 
But  an  ordinance  regulating  laundries,  which  confers  upon  the  municipal 
officers  an  arbitrary  power  to  give  or  withhold  consent  for  persons  to  carry 
cm  the  business  without  regard  to  their  competency, — which  makes  arbi- 
trary discrimination  founded  on  difference  of  race  between  persons  otherwise 
in  similar  circumstances, — is  a  violation  of  the  Fourteenth  Amendment: 
Tide  Wo  ▼.  HopHnM,  118  U.  S.  356.  In  Hayt9  v.  Missouri,  120  U.  S.  68,  it 
was  held  that  a  statute  allowing  the  state  in  capital  cases  fifteen  peremptory 
challenges  to  jurors  in  cities  having  a  population  of  over  one  hundred  thou- 
Bsnd,  while  only  eight  are  allowed  in  other  places,  is  not  obnoxious  to  the 
smendmentb  The  court «say  (page  71):  'The  fourteenth  amendment  to  the 
constitution  of  the  United  States  does  not  prohibit  legislation  which  is  lim- 
ited either  in  the  objsels  to  which  it  is  directed,  or  by  the  territory  within 
which  it  is  to  operate.  It  merely  requires  that  all  persons  subjected  to  such 
legislation  shall  be  treated  alike,  under  like  circumstances  and  conditions, 
both  in  the  privileges  conferred  and  in  the  liabilities  imposed**  In  J/t/ine- 
i?*y  Co,  ▼.  BeekwUh,  129  U.  8.  26,  29,  30,  the  doctrine  of  the  foregoing 
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CMOS  ia  affirmed.  'Equality  of  proieotion,*  says  KaU.  X,  'impliaa  aok 
merely  equal  acceasibility  to  the  coarta  for  the  praventioii  or  ra<ireaa  of 
wronga  and  tke  enforoeoiAat  of  righta,  bat  equal  exempftion  with  othei«  iA 
like  coaditioa  from  ehaigea  and  liabilitiea  of  every  kind.' 

"The  preaervation  of  the  life  and  health  of  the  people  ia  one  of  the  chief 
ends  of  government.  The  power  of  the  legialatnre  to  reguhtte  the  practice 
of  medicine  by  general  lawa  applicable  to  all  who  engage  in  it  ia  aa  unqnee- 
tionable  aa  ita  anthority  to  adopt  meaaarea  tending  to  anppreaa  the  aonreea 
of  diaeaae,  to  avert  the  spread  of  contagion,  prevent  the  adulteration  of  paM>- 
viaiona,  the  sale  of  unwholesome  food,  and  to  legislate  in  variona  other  par- 
ticulars for  the  protection  of  the  public  health:  Gen.  Law%  o.  111-113,  132, 
125-127,  129,  133;  State  v.  Campbell,  64  DT.  H.  402;  StaU  r.  MankaO,  64 
N.  H.  649;  State  r.  Hinman^  65  N.  H.  103;  ante,  p.  22. 

"  The  purpoae  of  the  statute  is  to  protect  the  public  from  the  impoatore  and 
fraud  of  quacks  and  charlatans:  Qage  ▼.  Cenmrs,  63  N.  H.  92, 94;  56  Am.  Rep. 
492.  To  this  end  all  who  practice  medicine,  and  have  not  either  obtained 
a  license  or  resided  and  practiced  in  some  que  town  of  the  state  during  the 
prescribed  period,  are  subjected  to  a  fine.  Praotitionera  are  divided  into  two 
clasaea:  (1)  those  who  have  and  (2)  thoae  who  have  not  reaided  oontinuonaly 
in  some  one  town  of  the  state  during  the  four  yeara  beginning  January  1« 
1875.  The  latter  class  must,  while  the  former  need  not,  pay  five  dollars,  or 
one  dollar  each,  aa  the  case  may  be,  for  a  license,  in  order  to  oontinne  their 
business.  If  all  physiciana  alike,  aa  well  those  who  have  aa  those  who 
have  not  reaided  and  practiced  during  the  specified  period  in  a  aingle  town, 
were  required  to  procure  and  pay  for  a  license,  it  may  be  that  the  atatute 
would  be  open  to  no  constitutional  objection:  State  v.  Ortenp  112  lud.  462; 
State  V.  Dejit,  25  W.  Va.  1.  Whether  it  would  or  not  is  not  now  the 
question.  The  present  objection  is  not  to  the  rule  of  evidenoe  by  which  the 
statute  requires  qualification  to  practice  to  be  determined.  It  is  not  that 
residence  and  practice  during  the  specified  time  in  one  place  is  made  sufficient 
evidence  of  fitness, —  equivalent  to  a  diploma^— rendering  an  examination 
unnecessary.  It  is,  that  of  those  physicians  who  are  declared  by  the  atat- 
ute, or  under  ita  provisions  are  found,  qualified  to  practice^  some  are  and 
others  are  not  subjected  to  the  burden  of  obtaining  a  license.  Bzemption 
from  the  burden  ia  made  to  depend,  not  upon  integrity,  education,  and  medi* 
cal  skill,  but  upon  a  continuous  dwelling  in  one  place  for  a  certain  time. 
The  teat  is  not  merit,  but  unchanged  reaidence.  It  is  aa  arbitrary  discrimi- 
nation permitting  some  and  forbidding  others  to  carry  on  their  business,  with- 
out regard  to  their  competency  or  to  any  material  difference  in  their  aituation. 
For  the  right  to  continue  the  pursuit  of  his  profession*  one  physician  ia  not^ 
while  another,  his  neighbor,  who  may  be  hia  equal  or  superior  in  learning, 
experience^  and  ability,  ia,  required  to  pay  five  dollara.  This  ia  not  the 
equality  of  the  constitution.  The  magnitude  of  the  unequal  burden  ia  not 
material.  If  any  inequality  were  permissible,  the  discrimination  might  be 
made  prohibitory,  and  a  monopoly  of  the  business  given  to  phjrsiciana  who 
have  resided  in  a  town  or  city  for  a  specified  time:  State  v.  Exprem  Ool,  60 
N.  H.  219,  263;  MeCuOoeh  v.  Maryland,  4  Wheat .316,  427,  431,  432. 

"  Indictment  quashed. " 

In  State  v.  Creditor,  44  Kan.  665,  21  Am.  St  Rep.  306,  in  which  the 
principal  ease  ia  cited  and  distinguished,  the  court  decided  that  the  legisla- 
ture had  power  to  regulate  the  practice  of  dentistry  and  to  preecribe  the 
Qualificationa  of  thoae  seeking  to  practice^  and  that  a  atatute  was  not  unooa- 


June,  1889.]    Bastmav  v.  Providbnt  Mot.  R.  Ass'n.        29 

•titatioBal,  m  undiilj  diaerioiinatiiig  between  peraons  or  elmsuM,  because  ft 
emnpti  thaM  engaged  is  the  praetioe  of  dratistrjr  witliia  the  state  at  the 
time  of  its  enactment  from  the  neceesity  of  obtaming  a  diploma  from  a  dental 
ooUege^  and  reqniree  each  diploma  from  all  otherii  To  the  same  effect  ia 
Oo$itar.  8taU,  52  Ark.  228. 


Eastman  v.  Protidbnt  Mutual  Relief  Ass'k. 

|M  Vwm  Havtsmib^  iTOi) 

EnoBiunMi  of  ▲  OoMTEAor  ov  Aooomrr  ov  a  Motaxb  ov  Law  will  be  do* 
if— d,  if  it  doee  Bot  espreaa  what  the  partiea  intended  it  shonld,  owing 
to  their  mntnal  mieapprehenaion  of  the  legal  effect  of  the  langoage  need 
therein. 

pHOrciFAL  AHD  AOSHT.  — OlTl  ADOPTXirO  AMD  RlCSPmiO  THB  BmBfTTi  OF 

IBB  RBPHBBimTATiOFS  of  another  nnrt  aooept  their  bnrdeu. 

Suit  in  equity  to  reform  a  certificate  of  membership  in  a 
life  insurance  associatiofi  issued  to  one  Gigar.  The  applica- 
tion for  the  poKcy  was  made  to  defendant's  clerk,  who  was 
also  one  of  its  trustees,  authorized  to  approve  applications. 
The  ap>plicant  asked  this  clerk  what  would  be  the  effect  if  no 
beneficiary  were  named  in  the  certificate,  and  on  being  in- 
formed that  it  would  then  be  payable  to  his  administrator  as 
a  part  of  bis  estate,  replied  that  was  what  he  desired.  The 
certificate  was  therefore  left  in  blank,  instead  of  making  it 
payable  to  his  administrator.  The  defendants  pleaded  in  bar 
a  judgment  at  law  between  the  same  parties.  The  plaintiff 
was  the  administrator  of  Gigar,  and  was  ignorant  of  the  con- 
versation between  the  decedent  and  the  clerk  until  the  present 
soil  was  oommenoed* 

Safibcm  and  Hardy,  for  the  plaintiff. 

Danid  Barnard  and  8.  B.  Page^  for  the  defendants. 

Carpbntsb,  J.  In  receiving  the  application,  Rogers  rep- 
peaented  the  defendants.  Both  parties  intended  to  make  the 
benefit  payable  to  Cigar's  administrator.  That  it  was  not 
made  payable  to  him  was  due  to  their  mutual  misapprehen- 
sion of  the  legal  affect  of  the  language  used  in  the  certificate: 
Ea&hnan  ▼.  Pranideni  eU.  Am»%  62  N.  H.  55S.  Equity  requires 
SB  amendment  of  the  writing  that  will  DMtke  the  contract  what 
the  parties  supposed  it  was  and  intended  it  should  be,  although 
their  mistake  is  one  of  law  and  not  of  fact:  Kennard  v.  Oeorge^ 
44  N.  H.  440,  446;  Leaeh  v.  Nayes,  45  N.  H.  364,  367;  Brown 
V.  aiines,  42  N.  IL 160;  McCom  v.  Courier,  64  N.  H.  506, 508; 
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Northrop  v.  Graves^  19  Conn.  548;  50  Am.  Dec.  264;  SiedweU 
V,  Anderson^  21  Conn.  139;  Woodbury  Savings  Bank  ▼•  Charter 
Oak  Ins.  Co.,  31  Conn.  617,  529. 

If  Rogers  had  in  fact  no  authority  to  receive  the  applica- 
tioii,  the  result  is  the  same.  By  issuing  the  certificate,  the 
defendants  ratified  his  action  in  taking  the  application.  They 
received  the  benefit  resulting  from  the  payment  by  Gigar  of 
his  admission  fees  and  assessments.  They  cannot  adopt  the 
part  of  Rogers's  doings  beneficial  to  them,  and  reject  the  rest* 
With  the  benefit  they  must  accept  the  burden.  They  are 
chargeable  with  knowledge  of  Rogers^s  representations,  and 
with  notice  of  all  material  facts  known  to  him:  Hovey  v. 
Blanchard,  13  N.  H.  145,  149;  Beehwith  v.  BazUr,  8  N.  H.  67. 

A  certificate  may  properly  be  made  payable  to  a  member's 
administrator.  Such  an  appointment  is  not  inconsistent  with 
the  declared  object  of  the  association.  It  may  be  that  by 
making  it  so  payable,  a  member  can,  as  effectually  as  other- 
wise, secure  assistance  and  relief  to  his  beneficiary.  His  cred- 
itors may  be  the  persons  for  whom  he  wishes  to  provide. 

Whether  the  judgment  at  law,  rendered  long  before  the 
plaintiff  discovered  the  facts  upon  which  his  present  claim  for 
relief  is  founded,  is  a  bar  to  this  action  {Sanger  ▼.  Wood^  8 
Johns.  Ch.  416;  Washburn  v.  Oreat  Western  Ins,  Co.,  114  Mass. 
175)  is  a  question  which  need  not  be  determined.  The  judg- 
ment may  be  vacated  upon  the  plaintiff's  motion  in  the  trial 
court,  and  thereupon  there  will  be  a  decree  for  the  plaintiff. 


Equht  —  BivoRMATiON  09  CONTRACTS. — A  court  of  equity  will  reform 
a  contract  when  it  is  shown  that»  by  some  mistake,  it  does  not  express  the 
intention  of  the  parties:  Smiih  t.  Jordan,  13  Minn.  264;  97  Am.  Dea  SSS. 
A  mistake  of  law  will  be  relieved  against  in  equity,  where  it  is  gross  and  pal« 
pable:  Dill  v,  Shahan,  25  Ala.  694;  60  Am.  Dec.  640,  and  note.  Equity  will 
relieve  against  a  mistake  of  law,  where  one  has  relied  upon  the  rqiresenta 
tions  of  another  upon  whom  he  had  a  right  to  rely  and  was  deoeiTed:  Tom^ 
fuM  V.  Hollider,  60  Mich.  470. 

Principal  and  Aosnt — RATinoATioif. — A  prineipal  ratifying  the  eos- 
tract  of  his  agent  adopts  it  in  Mo;  he  cannot  ratify  the  part  beneficial  to  Urn 
and  reject  that  which  is  injurious:  Taylor  ▼.  Connor^  41  Miss.  722;  97  Am. 
Dea  419,  and  note;  Staie  t.  Harrington,  100  Mo.  170.  Therefore,  by  adopt- 
ing the  contract  of  a  self-constituted  agent»  the  principal  becomes  liable  for 
the  frauds  and  misrepresentations  of  such  agent  committed  or  made  witUi 
the  soope  of  his  assumed  authority:  Bimk  r.  WUooa^  aS  If  ieb.  SB6}  SI 
%L  Rep.  668^  and  note. 
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TiBBBTTS  V.   HOBKB. 

(66  NBW  HAMPtHIKI,  M2.) 
riXTTTRB  BBOmiB  PaBT  OV  THE  RkALTT  10  AS  TO  TaM  TO  ▲  BORA  FlVB 

PuRCHASKR  thereof  who  hu  no  notice  of  the  interest  of  a  third  penoB 

therein. 
AeRSBMurr  that  FiZTinuBi  shall  Bstaim  ths  Charaotxe  of  Psbsoital 

Pkopsbtt  cannot  be  enforced  against  a  6oiia  JUU  pnrchaaer  or  enoiim* 

branoer  of  the  realty  having  no  notice  of  snoh  agreement. 
Fixtures.  —  Mortoagsk  of  Chattklb,  Who  Authorizbd  Thsm  to  bb  Air- 

IVRXSD  to  ths  Rsaltt,  CAonot  enforce  his  mortgage  against  a  snbae- 

qnent  bona  JSde  mortgagee  of  snch  realty  having  no  notice  of  the  first 

mortgage. 
FtXTURBS.  —  Rboobd  OF  A  MoBTQAGB  OF  Chattbls  which  are  snbseqnently 

annexed  to  the  realty  does  not,  after  such  aunexatioo,  give  it  any  no* 

tice  to  a  purchaser  or  mortgagee  of  snch  realty  of  the  rights  of  the  holder 

of  the  chattel  mortgage. 

Suit  to  enjoin  the  removal  of  a  steam-boiler,  smoke-stack, 
engine,  and  other  fixtures,  being  part  of  certain  realty  which 
the  plaintiff  held  under  mortgage  from  the  owner  thereof. 
The  defendant  claimed  under  a  prior  mortgage  including  the 
same  fixtures,  but  which  was  given  before  they  had  been  an- 
nexed to  the  land,  and  was  recorded  as  a  chattel  mortgage 
only,  and  the  defendants  knew  when  they  took  their  mortgage 
that  the  chattels  described  therein  were  to  be  put  in  a  mill, 
and  thus  made  part  of  the  realty. 

W,  S.  Pierce,  for  the  plaintiff. 

H,  V.  Moore  and  J.  A.  Edgerly,  for  the  defendant. 

Dos,  C.  J.  '*  There  is  no  principle  of  public  policy  to  be  sub- 
served by  fostering  the  claim  of  one  man  to  the  enjoyment  and 
exercise  of  a  right  and  interest  in  and  over  the  real  estate  of 
another,  ai  variance  with  the  record  title  and  apparent  owner- 
ship. But  on  the  other  hand,  the  policy  of  the  law  of  this 
state  is,  that  the  public  records  •  .  •  .  should  show  the  true 

state  of  the  titles Whatever  may  be  the  rights  or  the 

nature  of  the  interest  in  respect  to  such  property  [buildings 
and  other  structures  placed  by  A  on  land  of  B]  as  between  the 
original  parties  to  the  contract,  •  •  •  .  it  seems  to  be  well  set- 
tled that  a  builv4Uig  erected  as  the  one  in  question  was  would 
become  a  fixture  and  a  part  of  the  freehold,  so  as  to  pass  by 
the  deed  of  the  owner  of  the  land  to  a  bona  fide  purchaser 
without  notice.  This  doctrine  has  been  fiiUy  settled  in  Con- 
necticut: Prince  v.  Case,  10  Conn.  375;  27  Am.  Dec.  676.  To 
hold  a  different  doctrine  would  always  leave  the  purchaser  in 
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doubt  as  to  the  true  state  of  the  title  to  the  property  which  he 
was  purchasing,  or  the  nature  and  extent  of  the  claims  which 
third  persons  might  have  upon  it.  The  •  •  •  •  records  would 
give  him  no  light  upon  the  subject.  The  principal  value  of 
the  property  might  be  in  the  buildings,  and  the  purchase  made 
solely  with  reference  to  them,  and  yet,  after  the  bargain  wa« 
completed  and  the  consideration  paid,  he  might  find  that  a 
third  party  owned  the  buildings":  Poioert  v.  Dennisan^  80  Vt 
752,  756,  757. 

**  The  defendant  Root  must  have  understood,  when  he  sold 
the  property  to  Shants  &  Co.,  that  they  intended  to  put  the 
property  to  use  in  advance  of  the  payment  of  the  price;  and 
from  the  kind  and  nature  of  the  property,  he  must  have  ex* 
pected  that  in  its  use  it  must  necessarily  be  annexed  to  the 
realty  substantially  in  the  manner  in  which  it  was,  and 
thereby  become  apparently  a  parcel  of  the  realty.  What  he 
knew,  or  had  reason  to  suppose,  and  did  suppose,  was  to  be 
done  with  the  property,  he  must  be  taken  to  have  consented 
to,  as  he  did  not  object.  Root,  therefore,  having,  by  implica- 
tion at  least,  if  not  expressly,  consented  that  the  property 
might  be  incorporated  with  the  realty  of  Shants  &  Co.  in  the 
manner  it  was,  and  they  thereby  become  clothed  with  the  ap- 
parent title  as  incident  to  their  record  title  to  the  real  estate, 
whereby  the  mortgagee  was  misled,  and  induced  to  part  with 
his  money  on  the  credit  of  the  property,  the  equity  of  the 
mortgagee  is  paramount  to  that  of  the  conditional  vendor": 
Davenport  v.  Shants^  43  Vt,  546. 

*'  The  policy  of  our  law  is,  that  titles  to  real  estate  shall 
appear  upon  record,  so  that  all  may  in  this  way  be  informed 
where  the  legal  estate  is.  But  were  this  new  mode  of  convey* 
ance  to  prevail,  encumbrances  might  frequently  b€^ found  to 
exist,  against  which  no  vigilance  could  guard,  no  diligence 
protect  Our  records  would  be  fallacious  guides;  and  when 
we  had  gained  all  the  information  tl>ey  could  give,  we  should 
remain  in  doubt  as  to  the  title.  It  is  much  better  to  leave 
those  who  had  ventured  to  rely  upon  the  word  or  honor  of 
another,  to  resort  to  that  word  or  honor  for  their  redress,  than 
to  sufifer  a  person  who  had  resorted  to  the  official  register  to 
be  defeated  by  secret  claims  of  this  kind.  The  law  cannot 
prefer  the  claims  of  those  who  take  no  care  of  themselves  to 
those  who  have  faithfully  used  all  legal  diligence.  If  a  loss 
is  to  be  sustained,  it  is  more  reasonable  that  he  who  has  ne- 
glected tile  means  the  law  put  into,  his  power  should  sufiTer, 
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nther  than  be  who  has  used  those  means  **:  Mnee  ▼.  CaBe^  10 
Conn.  875,  381 ;  27  Am.  Dec.  675. 

In  Ford  v.  Cobb,  20  N.  Y.  844,  850,  851,  the  court  says: 
^  The  recovery  [in  Mott  r.  Palmer,  1  N.  Y.  664]  could  he  sus- 
tained only  on  the  assumption  that  fences  were  prima  facie 
parcel  of  the  freehold,  but  might  legally  become  personal 
property  by  force  of  such  an  agreement  as  was  proved  in  the 
Case.  •  •  •  •  It  is  conceded  that  there  most  necessarily  be  a 
limitation  to  this  doctrine,  which  will  exclude  from  its  influ- 
ence cases  where  the  subject  or  mode  of  annexation  is  such 
that  the  attributes  of  personal  property  cannot  be  predicated 
of  the  thing  in  controversy.  Thus  a  house  or  other  building 
which,  from  its  sise,  or  the  materials  of  which  it  was  con- 
stmcted,  or  the  manner  in  which  it  was  fixed  to  the  land, 
coald  not  be  removed  without  practically  destroying  it,  would 
not,  I  conceive,  become  a  mere  chattel  by  means  of  any  agree- 
ment which  could  be  made  concerning  it.  So  of  the  separate 
materials  of  a  building,  and  things  fixed  into  the  wall  so  as  to 
be  essential  to  its  support,  it  is  impossible  that  they  should,  by 

any  arrangement  between  the  owners,  become  chattels 

The  question  in  the  present  case,  therefore,  is,  whether  the 
method  in  which  these  salt^kettles  were  affixed  to  the  free- 
hold was  such  that  they  can  still  be  claimed  as  chattels,  upon 
the  principle  of  Mott  v.  Palmer,  1  N.  Y.  564,  and  Oodard  v. 
Gould,  14  Barb.  662,  **  or  whether  they  are  to  be  considered  as 
real  property  within  ^  Fryatt  v.  SuUivan  Co.,  5  Hill,  116. 

*'  It  is  said  that  the  execution  •  •  •  .  of  a  chattel  mortgage 
upon  it  [boilers,  engine,  shafting,  and  gearing],  before  it  was 
placed  in  the  mill,  would  be  sufficient  to  preserve  its  personal 
character.  •  •  •  •  A  man  employs  a  carpenter  and  mason  to 
build  a  brick  house  for  him  upon  Ins  lot,  and  pays  them  in 
full  the  price  agreed  upon.  The  mason  puts  his  brick  in  the 
walls.  The  carpenter  places  his  joists  and  timbers  in  the 
proper  places  in  the  house.  The  hou^e  is  finished,  and  is 
occupied  by  the  owner.  It  then  appears  that  the  maker  of 
the  brick  held  a  chattel  mortgage  upon  them  executed  by  the 
mason,  and  that  the  sawyer  of  the  timber  held  a  chattel  mort- 
gage upon  it  executed  by  the  carpenter.  Are  these  articles, 
BOW  a  part  of  the  house,  still  held  upon  the  chattel  mortgages, 
so  that  the  creditors  can  despoil  the  house  to  obtain  their  pos- 
session, or  compel  the  owner  to  pay  this  value?  I  take  it  they 
are  not":   Voorheee  v.  MeOinnis,  48  N.  Y.  278,  287. 

**  Upon  the  question  whether  the  character  of  property  can 
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be  changed  by  agreement  from  realty  to  personalty  as  against 
a  bona  fide  purchaser  without  notice,  there  is  not  entire  har- 
mony of  the  authorities;  but  we  regard  the  better  opinion  as 
being  that  such  a  purchaser  must  have  notice  of  the  agree- 
ment before  he  acquires  title,  or  he  will  be  entitled  to  claim 
and  hold  everything  which  appears  to  be,  and  by  its  ordinary 
nature  is,  a  part  of  the  realty.  To  hold  otherwise  would  con* 
travene  the  policy  of  the  laws  requiring  conveyances  of  inter- 
ests in  real  estate  to  be  recorded,  seriously  endanger  the  rights 
of  purchasers,  aflford  opportunities  for  frauds,  and  introduce 
uncertainty  and  confusion  into  land  titles '^  Htint  y.  Bay 
StaU  L  Co.j  97  Mass.  279,  283. 

In  Haven  v.  Emery,  33  N.  H.  66,  68,  69,  the  plaintiffs  de- 
livered iron  rails  to  a  railway  company  under  a  written  agree- 
ment that  the  title  should  remain  in  the  plaintiffs  until  they 
were  paid.  The  defendants  were  mortgagees  of  the  road.  In 
the  opinion,  the  court  says:  ^'As  between  the  parties  to  the 
contract,  the  intention  is  plain  that  the  property  should  not 
vest  in  the  road  until  the  iron  was  paid  for;  and  that  inten- 
tion will  prevail  between  the  parties,  unless  the  laying  of  the 
raila  in  the  track  necessarily  made  them  an  intrinsic  and  in- 
separable part  of  the  road  in  spite  of  the  agreement  whicn  re- 
served the  property  in  them  to  the  plaintiffs The  rails 

were  laid,  according  to  the  provisions  of  the  agreement,  in  a 
particular  part  of  the  track,  and  that  part  designated  by  a 
written  certificate;  there  is  therefore  no  difficulty  in  tracing 
and  identifying  the  iron  which  the  plaintiffs  claim.  It  is  not 
like  a  case  where  bricks  or  nails  or  other  materials  are  used 
in  the  construction  of  a  house,  and  so  incorporated  with  the 
building  that  they  cannot  be  separated  and  traced;  Cross  y. 
Marston,  17  Vt.  540;  44  Am.  Dec.  353. 

**  We  see  nothing  in  the  way  in  which  the  rails  are  annexed 
to  t])e  road,  or  in  the  manner  in  which  they  are  used  upon  it, 
that  incorporates  them  more  essentially  with  the  road  than  in 
the  case  of  a  house  or  a  fence  set  on  land  of  another,  with  his 
assent,  and  under  an  agreement  that  the  house  or  fence  shall  re- 
main the  personal  property  of  the  original  owner.  And  a  house 
built  on  land  of  another,  or  a  fence  set  on  his  land,  with  his 
assent,  and  under  an  agreement  that  the  house  or  fence  shall 
remain  the  personal  property  of  the  party  who  places  it  on 
the  land,  does  not  become  annexed,  in  law,  to  the  land.  The 
agreement  of  the  parties  in  such  case  supersedes  the  general 
rule  uf  tlie  law. 
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"  As  between  the  parties,  then,  to  this  contract,  we  are  of 
opinion  that  the  rails  remain  the  property  of  the  complain- 
ants. Has  the  right  of  the  complainants  been  divested  oi 
affected  by  the  mortgage  to  the  trustees  for  the  bond^holders? 
•  •  .  .  There  are  some  cases  which  might  seem  to  carry  the 
idea  that  a  purchaser  of  land  would  be  bound  by  an  agree- 
ment of  the  seller,  which  gives  to  what  would  otherwise  be 
part  of  the  land  the  character  of  personal  property,  and  vested 
the  title  to  it  in  another,  though  the  purchaser  had  no  notice 
of  the  agreement:  Mott  v.  Pcdmer^  1  N.  Y.  664.  We  are  not 
yet  prepared  to  acquiesce  in  such  a  doctrine.  Primarily,  and 
in  the  absence  of  notice  to  the  contrary,  the  purchaser  would 
seem  to  have  a  right  to  suppose  that  he  was  buying  with  all  * 
the  incidents  and  appurtenances  which  the  law,  as  a  general 
rule,  annexed  to  his  purchase;  and  we  should  hesitate  before 
we  held  that  he  could  be  affected  by  a  private  agreement  not 
brought  to  his  knowledge,  which  changed  the  natural  and  legal 
character  of  the  property." 

In  Cochran  y.  Flinty  67  N.  H.  614,  545,  it  was  said  that  the 
consent  of  a  conditional  vendor  of  saw-mill  machinery  that  it 
should  be  affixed  to  real  estate  in  such  way  that  it  would  pass 
by  a  deed  of  the  land,  if  it  belonged  to  the  land-owner,  ought 
to  be  inferred  from  the  nature  of  the  thing  and  the  ordinary 
mode  of  its  use;  but  the  inferred  consent  was  held  to  be,  that 
it  should  be  affixed  to  the  mill  of  the  conditional  vendee,  and 
not  to  A  mill  of  a  third  person  or  a  mill  previously  mort- 
gaged to  a  third  person.  The  view  that  a  purchaser  of  lund 
has  a  right  to  suppose  he  is  buying  with  all  the  incidents  and 
appurtenances  which  the  law,  as  a  general  rule,  annexes  to 
his  purchase  was  apparently  accepted  in  Corey  v.  Buhop,  48 
N.  H.  146,  150;  was  expressly  approved  in  Carroll  v.  McCul- 
Umgh^  63  N.  EL  96,  96;  and  was  the  basis  of  the  decision  in 
MoU  ▼.  Palmer,  1  N.  Y.  664.  But  the  question  against  whom 
this  right  operates  is  one  on  which  the  authorities  are  not 
agreed.  As  against  Waterhouse  and  Frost,  who  mortgaged 
machinery  to  the  defendant  when  it  was  personal  property, 
the  defendant  would  claim  that  he  had  a  right  to  suppose  that 
its  legal  character  would  not  be  changed  by  its  annexation  to 
the  mortgagors'  milL  As  against  the  same  mortgagors,  the 
plaintiff,  a  mortgagee  of  the  land  and  mill,  had  a  right  to 
suppose  the  machinery  was  a  part  of  the  mill,  and  the  mill 
a  part  of  the  land.  Between  some  persons,  the  machinery 
might  be  personalty;  between  others,  it  might  be  realty.    Be- 
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tween  the  defendant^  a  mortgagee  of  chattels  who  authorized 
their  annexation  to  the  mortgagors'  mill,  and  the  plaintiff,  a 
subsequent  mortgagee  of  the  mill  who  had  no  notice,  actual 
or  constructive,  that  the  defendant  claimed  a  lien  on  an  ap- 
parent part  of  the  mill,  the  question  of  right  is  determined 
by  the  registry  law. 

The  defendant,  as  mortgagee  of  chattels,  has  the  rights  of  a 
purchaser  holding  a  recorded  title  of  personalty.  The  plaintiff, 
as  mortgagee  of  the  land,  has  the  rights  of  a  purchaser  of  real 
estate.  The  public  records  of  chattel  mortgages  and  land 
titles  are  an  important  protection  of  purchasers.  Construct- 
ive notice  is  not  given  by  the  record  of  a  chattel  mortgage  in 
'  the  county  registry  of  deeds,  or  by  the  record  of  a  realty  mort- 
gage in  the  town  clerk's  office.  Before  taking  a  mortgage  of 
the  land,  the  plaintiff  was  not  bound  to  examine  the  record  of 
chattel  mortgages  for  the  title  of  machinery  that  was  annexed 
to  the  land  in  a  manner  that  made  it  apparently  as  much  a 
part  of  the  land  as  the  removable  doors  and  windows  of  the 
mill.  The  defendant,  being  bound  to  know  this,  should  have 
taken  a  mortgage  of  the  land,  or  other  security  consistent  with 
the  safety  intended  to  be  given  to  innocent  purchasers  by  the 
registry  law.  By  taking  no  mortgage  of  the  realty,  of  which, 
with  his  assent,  the  machinery  became  an  apparent  part,  he 
gave  WaterhoQse  and  Frost  apparent  authority  to  convey  the 
machinery  as  realty.  The  purpose  of  the  registry  law  would 
be  defeated,  if  the  county  record  could  not  be  relied  upon  in 
such  a  case  by  a  subsequent  purchaser  having  no  notice  of  a 
defect  in  the  apparent  title.  The  town  record  not  being  con- 
structive notice  of  such  a  defect,  the  defendant's  chattel 
mortgage  became  a  secret  claim  when  the  annexation  of  the 
machinery  to  the  land  had  referred  aU  inquiries  to  the  registry 
of  land  titles  for  information. 

Decree  for  the  plaintiff.      

FfXTUBu— SrtsoT  OP  CovntAor  witk  RasPBor  to^  am  urar  a  Mobv- 
OAGSs  oa  IvvoosMT  Pg^boaisia  wrniocrr  Nonos.— Th*  obarMtar  of 
proportft  M  Ttal  or  pertonal,  may  bo  fizod  by  oontraot  with  tho  ownor  of  tho 
real  ostato  when  tho  artiolo  ia  plaood  in  position,  bat  sodh  oontract  oannol 
afliMsi  tho  righti  of  a  motigm^tm  or  an  innooent  porchooer  irithoat  aotioe: 
MopeuM  Miikr.  TitmHkm  8m  Boat,  USD  Maaa.  619;  16  Am.  8t  Bap.  StSi 
StiUmm  v  FkiuUkm,  68  lowm,  460;  43  Am.  Rap.  12Ql  Ba*  mmgmf  ikm^ 
beUr.  i?o(ic%,44  N.  J.  B%.  M4s  6  Am.  8t  Bep.  SSa 
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Aybb  V.  Weeks. 

[«&  Nbw  HAMPSHnui,  att.| 

JusiBDrcnoir — DonnsLB.  —  Fos  ths  PuRPOsn  ov  Jwrnoumon  and  ]«<&- 
eial  admuiistratioii,  a  person  mnsfc  have  a  domioila  somewhere,  and  a  « 
domicile  onoe  existing  oontinaes  nntil  another  is  acquired  elsewhere. 

Domcn.!  a  vor  DnrrBorvD  bt  Lbavino  a  Statk,  intending  never  to 
zetiim,  «&iil  another  domioile  is  acquired  in  some  other  place. 

Proceedings  in  insolvency.  The  controversy  was  between 
the  creilitors  of  the  defendant  Weeks  who  attached  bis  prop- 
erty October  5,  1888,  and  other  creditors  who  filed  a  petition 
in  insolvency  against  him  February  1,  1889.  It  was  claimed 
that  at  the  time  of  the  commencement  of  the  insolvency  pro* 
ceedings  against  him,  Weeks  was  not  a  resident  of  the  state  so 
as  to  give  its  courts  jurisdiction  over  him,  and  therefore  thai 
such  proceedings  were  void.  He  was  a  resident,  doing  business 
at  Great  Falls,  in  the  state  of  New  Hampshire,  until  October  5, 
1888,  at  which  time  he,  taking  his  family  and  all  his  house- 
hold goods,  left  the  state  and  had  not  since  returned.  There 
was  offered  in  evidence  at  the  trial  a  document  signed  by 
Weeks,  in  which  he  stated  his  residence  at  Somersworth,  New 
Hampshire,  and  his  absence  temporary,  and  that  he  intended 
to  return.  If  this  document  was  competent  evidence,  the  find- 
i  ing  of  the  trial  court  was,  that  Weeks  continued  to  be  a  resi- 
dent of  New  Hampshire;  but  if  it  was  not  competent  evidence, 
then  the  finding  was,  that  he  left  New  Hampshire  with  an  in* 
tention  not  to  return,  but  that  he  had  not  acquired  a  domioile 
or  residence  elsewhere. 

RfuM  and  Boyer^  for  the  appellants. 
Mr.  MatthewSy  for  the  appellees. 

Clark,  J.  The  case  raises  a  question  of  Jurisdiction,  whloli 
depends  upon  whether  Weeks,  the  debtor,  had  a  legal  residence 
in  Somersworth  when  the  insolvency  proceedings  were  insti- 
tnted.  This  is  mainly  a  question  of  fact:  Fo8$  v.  Fo9$t  fiS 
N.  H.288. 

In  a  proceeding  against  Weeks,  the  paper  offered  in  evidenee 
would  be  admissible  as  containing  admissions  made  by  him. 
But  although  Weeks's  name  appears  upon  the  record,  he  is  in 
no  sense  a  party  to  the  controversy  between  the  attaching  cred- 
itors and  the  petitioning  creditors  in  the  insolvency  proceed- 
ings, and  his  admissions  or  agreement  to  abide  the  orders  and 
decrees  of  the  insolvency  court  could  not  confer  jurisdiction  if 
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it  did  not  otherwise  exist.  As  to  the  plaintiffs,  the  paper  is 
merely  a  statement  of  declarations  made  by  Weeks  since  the 
controversy  arose,  relating  in  part  to  post  transactions  and  in 
part  to  his  present  and  future  purposes.  Declarations,  written 
or  verbal,  are  sometimes  received  in  connection  with  acts  done, 
as  explanatory  of  such  acts,  and  on  questions  of  residence  or 
domicile  as  evidence  of  intention,  but  in  such  cases  the  decla- 
rations, to  be  admissible,  must  have  been  made  in  the  ordinary 
course  of  business  at  the  time  when  the  party  had  no  interest 
to  make  evidence,  and  before  any  controversy:  Doe  v.  Ark^ 
Wright,  5  Car.  &  P.  575;  Thomdike  v.  Boston,  1  Met  242,  247. 
We  think  the  document  was  not  competent  evidence  on  the 
question  of  Weeks's  residence. 

But  excluding  the  evidence,  upon  the  facts  found,  the  legal 
residence  of  Weeks  was  in  Somersworth.  Although  the  words 
**  residence  "  and  '*  domicile  "  are  not  always  convertible  terms 
and  have  not  always  precisely  the  same  meaning,  we  are  of  the 
opinion  that  the  residence  upon  which  jurisdiction  depends, 
under  the  insolvency  statute,  is  a  legal  residence  equivalent 
to  domicile.  And  whatsoever  rule  may  be  adopted  in  cases 
involving  questions  of  pauper  settlement,  voting,  and  taxation, 
the  principle  is  well  settled  that  for  purposes  of  jurisdiction 
and  judicial  administration  a  person  must  have  a  domicile 
somewhere,  and  that  he  can  have  but  one,  and  therefore  a 
domicile  once  existing  continues  until  another  is  acquired  else- 
where.  The  case  shows  that  Weeks's  domicile  was  in  Somers- 
worth, and  the  fact  is  found  that  he  had  not  acquired  a 
domicile  or  residence  elsewhere.  The  fact  that  he  left  Somers- 
worth with  the  intention  never  to  return  did  not  destroy  his 
domicile  there.  Until  he  had  gained  a  domicile  elsewhere,  he 
remained  a  resident  within  the  jurisdiction  of  the  insolvency 
court  and  liable  to  be  proceeded  against  in  insolvency:  Cobb 
V.  Rice^  130  Mass.  231,  234. 

Appeal  dismissed.  __ 

DoMiGiLB  — JuRisDicnoN.  —  For  the  porpose  of  jariidietloii  •rory  person 
muet  have  a  domicile,  and  a  domicile  once  aoqaired  continues  an  til  a  new  one 
is  aoqaired:  OOmanr.  OUnum,  52  He.  165;  88  Am.  Deo.  602;  and  sole  with 
a  number  of  oases  odUeoted  on  each  point 
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Morrison  v.  Citizens'  National  Bank. 

[66  Niw  Hakpshirk,  25a.] 

SoBBooATioir.  — •  A  Surxtt's  Right  to  Subrogation  to  Siourxtus  held  1>7 
bit  eroditor  is  anbordinate^  and  not  anperior,  to  the  righta  of  the  latter; 
he  haa  no  right  to  be  pat  in  a  better  position  than  his  creditor,  and 
eannot  have  the  benefit  of  a  security  withoat  assuming  the  burden  to 
whidi  it  is  aubjectb 

Irdorseb.  —  Whkbb  ▲  Gbbditob  Holds  Srvbral  Dkkanss  against  the 
principal  debtor,  under  all  of  which  attachments  have  been  issned  and 
levied,  he  has  no  right  to  insist  that  the  creditor  shall  first  apply  tho 
proceeds  of  the  attachment  to  the  satisfaction  of  the  demand  seoorsd 
hj  the  indortementb 

LiDOBsxiUHT  —  AmjoATioN  ov  PATKBiras.  —  Where  a  creditor  has  several 
demands  against  the  same  debtor,  one  of  which  is  secured  ^7  *a  indorse- 
ment, and  he  has  procured  attachments  to  be  issned  and  levied  npon  all 
the  demands,  he  has  the  right  to  apply  the  proceeds  of  the  attachment 
to  the  satisfaction  of  the  demands  not  secured  by  the  indorsement^  and 
then  seek  satisfaotion,  if  neoeesary,  from  the  indorser. 

fiVRSTT  HAS  No  RiGBT  TO  RbQUIRR  THR    CrRDITOR    TO    SATISFr    HD  Db- 

MAKi>  OUT  Of  TKB  Pbuioipal*b  Profbrtt,  rather  than  out  of  that  ef 
the  surety. 

F.  N.  Panani^  Ohau  and  StreeUr^  and  (7.  0.  Rogw$^  for  the 
defendanta. 

0.  B.  Hibbard  and  8.  8.  Jewett^  for  the  plaintiff. 

Caspbntbb,  J.  The  case  comes  up  on  a  demurrer  to  the 
plaintiff's  bill,  with  an  answer  and  an  agreement  that ''  the 
allegations  of  the  bill  and  answer  are  to  be  taken  as  factSy 
except  where  it  is  otherwise  specifically  agreed."  It  is  con- 
sidered as  if  all  the  undisputed  facts  were  alleged  in  the  bill. 
Upon  the  whole  case,  some  of  the  material  facts  are  left  in 
doubt  The  view  of  them  most  favorable  to  the  plaintiff  is 
this:  April  12,  1881,  the  defendant  bank  brought  against 
Dearborn,  —  1.  An  action  to  recover  a  promissory  note  on 
which  the  plaintiff  was  liable  as  indorser,  and  caused  Dear- 
bom's  property  to  be  attached;  2.  Several  other  actions  on 
unsecured  demands  in  which  the  same  property  was  attached 
eubject  to  the  former  attachment;  and  8.  An  action  against 
the  plaintiff  as  indorser.  The  property  attached  was  sold 
on  the  writs  by  consent  of  the  parties,  and  the  avails  held  by 
the  oflBcer  for  application  according  to  law:  Qen.  Laws,  c.  224, 
sees.  19,  88.  October  6,  1881,  the  bank  obtained  judgment  in 
all  the  suits.  The  avails  of  the  attached  property  were  insuffi« 
cient  to  satisfy  the  judgments.  The  bank  placed  the  execu. 
iions  issued  on  the  ju(}gment8  founded  upon  their  unsecured 


40  Moojusoii  V.  Citizjcvb'  Natiohal  Banc       [N.  EL 

demands  in  the  hands  of  the  officer,  who,  within  thirty  days 
after  the  judgments  were  rendered,  and  (as  the  plaiatiff  says) 
on  the  third  day  of  November,  1881,  by  the  bank's  direc- 
tion, applied  upon  them  the  avails  of  the  attached  property, 
leaving  them  partly,  and  the  judgment  on  the  indorsed  note 
wholly^  unsatisfied.  On  the  twenty-fifth  day  of  March,  1882, 
the  plaintiff,  in  ignorance  of  the  foregoing  facts,  except  of  the 
action  against  himself,  paid  the  judgment  against  him,  and 
by  his  bill  seeks  to  recover  of  the  bank  the  amount  so  paid. 

It  is  assumed,  without  inquiry,  that  the  plaintiff  stands  ia 
the  position  and  has  all  the  rights  of  a  surety,  though,  so  far 
as  appears,  he  indorsed  the  note  and  procured  it  to  be  dis- 
counted by  tlie  bank  in  the  ordinary  course  of  business:  Z>un» 
can  V.  Bank,  11  Cb.  Div.  88;  6  App.  Cas.  1;  Hurd  ▼.  LUUe^ 
12  Mass.  502;  PitU  v.  Congdon,  2  N.  Y.  352;  51  Am.  Dec  299. 
A  surety,  upon  payment  of  the  debt,  may  take  an  assignment 
of  the  creditor's  judgment  and  execution,  or  of  his  pending 
action  against  the  principal,  and,  for  his  own  benefit,  prosecute 
the  action  against  a  defense  made  by  the  principal's  subse- 
quent attaching  creditors,  levy  the  executioQ  npon  the  prop- 
erty attached,  or  by  suit  in  the  attaching  officer'a  name 
recover  it  of  the  receiptor:  Edgerly  y«  Emerson,  23  N.  H.  555; 
65  Am.  Dec.  207;  Brewer  y.  Franklin  MilU^  42  N.  H.  292.  In 
both  of  these  cases  the  assignment  was  voluntarily  made  by 
the  creditor,  who  in  neither  case  had  any  intereat  in  or  claim 
upoa  the  property  attached,  except  for  the  security  of  the 
debt  paid  by  the  surety.  Though  the  question  has  never  been 
determined  in  this  state,  it  may  be  that  equity  would  compel 
the  creditor  to  make  the  asaignmenti  or  would  subrogate  the 
surety  to  his  rights  without  an  assignment  in  oases  of  this 
character.  The  subsequent  attaching  creditors  and  the  re* 
ceiptor  are  not  injuriously  affected  by  the  subrogation;  they 
remain  in  the  same  position  they  would  occupy  if,  without 
the  intervention  of  the  surety*  the  creditor  pursued  the  actioa 
and  made  the  levy,  and  no  one  else  has  ai^arently  any  cause 
to  complain.  Whether  the  surety,  on  payment  of  the  debt, 
would  be  entitled  to  a  like  assignment  of  or  subrogation  to  the 
rights  of  a  creditor  who  has  on  the  same  property  subsequent 
attachments  for  the  security  of  other  demands  which  it  is  in* 
sufficient  to  satisfy,  so  that  either  he  or  the  suiety  must  suffer 
loM,  is  a  different  question. 

The  plaintiff  has  no  reason  to  complain  of  the  agreement 
ketween  the  two  banks.    As  to  him,  bis  case  stands  aa  if  all 
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the  aoed  demaodB  agaioBi  Dearborn  were  the  property  of  the 
defendant  hank.  Dearborn's  property  was  insufficient  to  sat^ 
isfy  all  of  them.  As  between  him  and  the  bank,  it  was  im* 
material  which  of  the  attachments  was  first  By  them  th« 
bank  acquired  the  legal  right  to  apply  the  attached  property 
on  their  judgments,  not  merely  in  the  order  of  the  attach- 
mentSf  but  in  such  order  as  they  pleased.  They  could  apply 
it  on  the  judgment  in  the  last  as  well  as  in  the  first  attach- 
ment suit,  or  pro  raia  oa  all  the  judgments,  or  in  such  other 
manner  as  their  interest  required.  This  right  of  appropria* 
tion  was  a  valuable  part  of  their  security.  It  is  as  if  Dearborn 
had  delivered  the  property  to  the  bank  in  pledge,  with  express 
authority  to  sell  it  and  apply  the  proceeds  in  satisfaction  of 
such  of  their  claims  as  they  might  see  fit;  or  as  if  he  had 
given  the  bank  a  mortgage  of  the  property  to  secure  all  their 
demands,  without  stipulating  for  its  application  on  any  one  of 
them  in  preference  to  another.  The  plaintiff,  by  paying  the 
debt  on  which  he  was  liable,  could  not  deprive  the  bank  of 
the  right  to  apply  the  property,  at  their  election,  on  the  other 
debts.  In  order  to  entitle  himself  to  the  benefit  of  the  secu« 
lity,  he  was  bound  to  pay  all  the  debts  for  the  payment  of 
which  it  was  held  by  the  bank:  Qawaeti  v.  Blodgett^  39  N.  H« 
150, 153, 154,  and  cases  cited.  The  assumption  that  the  plain* 
tiff  had  a  lien  on  Dearborn's  property  superior  to  the  bank's 
second  attachment  has  no  foundation  in  law  or  in  fact.  He 
had,  in  truth,  no  lien  by  attachment  or  otherwise,  but  merely 
the  equitable  right  to  acquire  by  subrogation  the  security 
obtained  by  the  bank  by  attaching  that  property.  If  this  right 
of  acquisition  could  properly  be  called  a  lien,  it  had  no  prior* 
ity  over  the  attachment  lien  held  by  the  bank.  The  equitable 
right  of  the  bank  to  the  application  of  Dearborn's  property  to 
the  satisfaction  of  their  unsecured  claims  against  him  was,  at 
the  least,  equal  to  that  of  the  plaintiff  to  have  that  property 
appropriated  to  the  payment  of  the  debt  for  which  he  was 
Dearborn's  surety.  By  the  attachment,  the  bank  acquired,  in 
addition,  the  l^al  right  ''When  two  or  more  have  equal 
claims  in  equity,  and  one  has  the  legal  title,  the  legal  title 
shall  prevail ":  EoiimcM  v.  Foster,  8  Met  19, 29.  The  surety'i 
right  of  subrogation  to  securities  held  by  the  creditor  is  sub* 
ordinate,  and  not  auperior,  to  the  rights  of  the  latter.  Hif 
right  is,  to  be  put  in  the  same  position  as  the  ereditor,  not  in 
a  better  one.  He  cannot  have  the  benefit  of  the  security  with* 
out  assBuing  the  biirden  to  which  it  is  subject, — without  di» 
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charging  the  indebtedness  for  the  payment  of  which  it  is  held. 
His  right  rests,  not  upon  contract,  but  upon  principles  of  nat- 
ural justice:  Hayes  v.  [Vard,  4  Johns.  Ch.  123, 130;  8  Am.  Dec. 
554.  It  would  be  unjust  to  permit  him,  on  payment  of  part 
of  the  debt  or  one  of  several  debts,  to  appropriate  to  the  satis- 
faction of  such  debt  or  part  of  a  debt  a  security  which  the 
creditor  holds  for  the  satisfaction  of  the  entire  indebtedness. 
It  would  be  putting  him,  not  in  the  same  position  as  the  cred- 
itor, but  in  a  better  one.  It  would  tend  to  "  defeat  the  object 
and  end  of  suretyship,"  and  might,  in  some  cases,  place  the 
creditor  in  a  worse  position  than  he  would  occupy  without  a 
surety:  Oannett  v.  Blodgett,  89  N.  H.  150,  154,  155.  To  hold 
that  the  plaintiff,  on  payment  of  his  debt,  only,  was  entitled 
to  be  subrogated  to  the  attachment  is  to  hold  that  he  could 
compel  the  bank  to  appropriate  the  attached  property  to  the 
satisfaction  of  that  debt,  and  deprive  them  of  their  right  to 
apply  it  on  the  other  debts.  It  is  to  hold  that  the  vigilance 
of  the  bank  in  obtaining  the  attachment  security  is  to  operate, 
not  to  their  advantage,  but  to  that  of  the  plaintiff.  If  Dear- 
born had  made  to  the  bank  a  general  payment  on  their  claims 
against  him,  without  appropriating  it  to  any  particular  debt, 
or  had  made  it  with  express  authority  to  the  bank  to  apply  it 
on  such  of  his  debts  as  they  chose,  the  plaintiff  could  as 
equitably  ask  that  they  be  compelled  to  apply  it  on  the  debt 
for  which  he  was  liable:  Stamford  Bank  v.  Benedietf  15  Conn. 
437,  445.  The  bank  had  the  legal  and  equitable  right  to  ap- 
propriate the  attached  property  to  the  satisfaction  of  any  of 
the  claims  secured  by  the  attachments.  The  plaintiff  could 
have  acquired  the  bank's  interest  in  the  property  by  paying 
what  equity  would  require  him  to  pay.  An  assignment  to 
him  of  that  interest  would  not  be  equitable  until  he  paid  the 
debts  for  the  payment  of  which  the  bank  had  obtained  secu- 
rity by  their  attachment:  Brown  v.  Ray^  18  N.  H.  102, 104;  46 
Am.  Dec.  861;  Oannett  v.  Blodgett,  89  N.  H.  160;  Kidder  v. 
Page,  48  N.  H.  880,  882,  888;  Bekher  v.  Hartford  Bank,  16 
Conn.  881;  Stamford  Bank  v.  Benedict,  16  Conn.  487«  444,  446; 
Root  V.  Stow,  18  Met.  6;  First  Cong,  Society  v.  Snow,  1  Cosh. 
610,  518;  Wilcox  v.  Fairhaven  Bank^  7  Allen,  270;  Farebrother 
T.  Wodehouse,  28  Beay.  18. 

But  assuming  that  the  law  were  otherwise,  —  assoming  that 
the  plaintiff,  on  payment  merely  of  his  own  debt  at  any  time 
during  the  life  of  the  attachment,  might,  had  he  chosen  to  do 
so,  have  availed  himself  of  the  attachment  lien,  and  might 
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have  levied  the  execution  for  his  own  benefit  on  the  attached 
funds, — the  result  is  the  same.  The  plaintiff  did  not  pay 
the  debt  in  the  lifetime  of  the  attachment,  nor  until  long  after 
it  expired  by  operation  of  law.  He  did  not  refrain  from  pay* 
ing,  and  from  asserting  a  right  to  the  lien,  by  reason  of  any- 
thing done  by  the  bank.  It  distinctly  appears  not  only  tbat 
he  never  acquired  the  right  of  subrogation  to  the  attachment 
lien,  but  also  that  he  never  would  have  acquired  it  if  tbe  lien 
had  continued  in  force  as  long  as  the  law  permitted.  The 
question  is,  whether,  upon  these  facts,  the  plaintiff  was  dia* 
charged  from  liability  by  the  bank's  failure  to  levy  the  execu* 
tion  founded  upon  the  note  indorsed  by  the  plaintiff  on  the 
attached  property,  or  by  the  application  of  the  property  on 
their  other  executions.  If  the  bank  were  under  no  obliga- 
tion to  apply  the  funds  on  the  indorsed  note  judgment,  the 
plaintiff  cannot  complain  because  they  were  not  so  applied. 
On  the  other  hand,  if  the  bank  were  bound  to  apply  them  on 
thai  judgment,  the  plaintiff,  by  their  neglect  to  do  so,  was  dis- 
charged from  liability,  and  is  entitled  to  recover  the  money  paid  | 
<m  the  judgment  against  him  as  paid  by  mistake.  In  either  j 
case,  it  is  not  material  to  him  that  the  funds  were  applied  on  j 
other  judgments  in  favor  of  the  bank.  His  complaint  is,  not 
tbat  the  bank  have  got  the  funds  rather  than  any  one  else,  but 
that  by  their  action,  or  by  their  non-action,  he  has  been  de- 
prived of  them.  His  injury,  if  any  he  has  suffered,  and  the 
bank's  liability  are  the  same  as  they  would  have  been  if  the 
funds  had  been  lost  by  the  bank's  negligence,  or  if  the  judg- 
ments on  which'the  bank  applied  them  had  been  in  favor  of 
strangers  instead  of  the  bank.  The  bank's  application  was 
no  wrong  to  the  plaintiff,  unless  at  the  time  of  the  application 
it  was  his  right  to  have  it  made  elsewhere.  As  against  every- 
body except  him,  the  bank  had  an  unquestionable  right  to 
apply  the  funds  on  the  indorsed  note  judgment,  or  on  the  other 
judgments,  at  their  election.  The  actual  application  was 
merely  conclusive  proof  of  their  election  to  abandon  the  lien 
on  the  former  and  to  enforce  it  on  the  latter.  The  only  ground 
on  which  the  plaintiff  can  justly  complain  of  the  bank's  action 
is,  that  it  was  his  right  to  have  the  funds  applied  on  the 
former  judgment  The  real  question,  then,  is,  Was  the  plain- 
tiff discharged  by  the  bank's  neglect  to  apply  the  avails  of  the 
attached  property  on  the  indorsed  note  execution,  or  by  their 
failure  to  levy  it  upon  them? 
The  creditor  may,  without  prejudice  to  his  rights  against 
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the  surety,  decline  to  accept  additional  security  offered  by  tlie 
principal:  City  BankY.  Young^  43  N.  H.  457,  461,    He  is  unclt^r 
DO  obligation  to  pursue  any  of  the  remedies  which  the   la,^v 
gives  him  against  the  principal,  though  the  surety  requesta 
him  to  do  so:  Davis  y*  Huggins^  8  N.  H.  231;  MahurinY.  Pea^r^ 
soUy  8  N.  H.  639.     He  need  not  prove  the  debt  against  him  in 
bankruptcy,  exhibit  the  note  to  the  deceased  principal's  ex- 
ecutor, nor,  if  his  estate  is  administered  as  insolvent,  present 
it  to  the  commissioner  for  allowance:  Sibley  v.  McAUaster^  S 
N.  H.  389.     In  short,  he  is  not  required  to  take  any  active 
measures  to  obtain  payment  either  directly  from  the  princi- 
pal, or  out  of  property  which   he   holds   as   security:  Con-- 
cord  Bank  v.  Rogers^  16  N.  H.  9,  17,  18.r    As  between  creditor 
and  aurety,  it  is  the  surety's  business  to  see  that  the  principal 
pays:  Sibley  v.  McAUaster,  8  N.  H.  390,     The  creditor's  chief 
purpose  in  requiring  a  surety  is  to  avoid  the  necessity  of  re- 
sorting to  legal  remedies  against  the  principal,  —  to  escape 
the  vexation  and  expense  of  litigation,  and  cast  that  burden 
upon  another.     The  surety's  contract  is,  that  he  will  himself 
pay  the  note  when  it  falls  due,  and  not  that  he  will  pay  it 
in  case  the  payee  or  holder  cannot  by  due  diligence  enforce 
payment  by  the  principal.    If  he  performs  his  contract,  the 
creditor  has  neither  cause  nor  opportunity  to  institute  legal 
proceedings. 

A  surety  paying  the  debt  is  entitled  to  be  subrogated  to  the 
securities  and  remedies  held  by  the  creditor  at  the  time  of  pay* 
ment.  If  the  creditor,  without  the  surety's  consent,  surrenders 
a  demand  placed  in  his  hands  by  the  principal  as  security 
for  the  payment  of  the  debt,  the  surety  is  discharged  to  the 
extent  of  its  value:  N.  H.  Sav,  Bank  v.  Colcordj  15  N.  H.  119; 
14  Am.  Dec.  685;  Watriss  v.  Pierce,  32  N.  H.  560.  It  does  not, 
however,  follow  that  he  is  discharged  by  the  creditor's  aban- 
donment of  a  lien  which  he  has  obtained  on  the  principal's 
property  by  process  of  law.  The  lien  acquired  by  attachment 
differs  from  ordinary  securities,  among  other  things,  in  that  it 
cannot  be  preserved  without  active  diligence  and  continuous 
expense.  It  is  dissolved  by  a  failure  to  enter  the  action,  by 
its  discontinuance  after  entry,  by  a  judgment  for  the  defend- 
ant, and  expires  by  operation  of  law  in  thirty  days  after  judg- 
ment for  the  plaintiff:  Gen.  Laws,  c.  224,  sec.  86.  In  order 
to  maintain  and  avail  himself  of  the  lien,  the  plaintiff  must 
pursue  the  suit  to  judgment  in  his  favor,  and  make  a  levy 
within  thirty  days  thereafter.    Both  the  prosecutioa  of  an 
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aetioD  and  the  making  of  a  levy  are  attended  with  trouble 
and  expense.     By  a  levy,  if  the  property  is  in  dispute,  serious 
liabilities  may  be  incurred.     The  creditor  is  under  no  obliga- 
tion to  subject  himself  to  the  expense  or  to  the  liability  for 
the  surety's  benefit.    The  latter,  by  seasonable  payment  of 
the  debt,  may  acquire  the  right  to  adopt  and  prosecute  the 
action,  and  make  the  levy  for  his  own  benefit  at  his  own 
expense.     He  is  not  obliged  to  exercise  the  right.     He  may 
adopt  the  action,  or  not,  as  he  sees  fit.     If  he  does  not,  the 
creditor  has  no  claim  upon  him  for  the  expense  of  the  suit.   If 
he  does,  he  must  take,  with  the  benefit  of  the  action,  the  burden 
of  its  cost:  Low  v.  Connecticut  etc.  R.  R.  Co.y  46  N.  H.  370, 378, 
379.     It  would  be  unjust  to  permit  him  to  avail  himself  of  the 
security  without  paying  what  it  cost  the  creditor  to  procure 
and  preserve  it    He  must  also  indemnify  the  creditor  against 
further  costs:  Concord  Bank  v.  Rog$r$y  16  N.  H.  9, 17.    It  was 
(as  for  the  purposes  of  the  present  question  is  assumed)  the 
plaintiff's  right,  on  payment  of  the  debt  for  which  he  was 
liable  within  thirty  days  after  the  judgment  was  rendered, 
together  with  the  accrued  expense  of  the  bank's  action  against 
Dearborn,  and  indemnifying  them  against  further  expense, 
to  levy  their  execution  for  his  own  benefit  on  the  attached 
property.    If  he  thus  became  entitled  to  and  claimed  the  right, 
the  bank  was  bound  to  permit  him  to  make  the  levy.    This 
was  the  full  extent  of  the  plaintiff's  right  and  of  the  bank's 
obligation.    That  the  plaintiff  did  not  assert  the  right  was  not 
the  fault  of  the  bank.     He  stands  no  better  than  he  would  if, 
being  present  at  the  time  of  the  application  made  by  the 
bank,  he  had  protested  against  it,  and  had  done  nothing 
more.     His  non-acquisition  of  the  attachment  lien  was  due  to 
his  own  neglect,  and  not  to  any  fiault  of  the  bank.     What 
might  have  been  his  remedy  if  he  had  acquired  and  claimed 
the  right  to  levy,  and  the  bank,  by  reason  of  a  previous  appli- 
cation of  the  funds  on  other  judgments,  or  for  any  cause,  had 
refused  to  permit  him  to  make  it,  is  a  question  not  raised  by 
the  case. 

A  surety  is  not  discharged  by  the  creditor's  discontinuance 
of  an  action  brought  by  him  against  the  principal,  and  the 
consequent  dissolution  of  an  attachment  of  the  principal's 
property:  Concord  Sank  v.  Rogers^  16  N.  H.  9;  Baker  v.  Davie^ 
22  N.  H.  27,  37;  Barney  v.  Clark,  46  N.  H.  614.     In  the  last- 

named  case  the  action  was  discontinued  after  the  defendants 

• 

were  defaulted.    If  a  reason  might  be  suggested  (though  none 
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has  been,  and  none  is  perceived)  for  giving  to  the  abandon- 
ment of  an  attachment  after  a  default  or  after  judgment  a 
legal  effect  different  from  an  earlier  abandonment,  there  is 
no  ground  for  claiming  any  greater  effect  for  one  made  after 
judgment  than  for  one  made  after  a  default.  A  defendant's  lia- 
bility, and  a  plaintiff's  right  to  the  application  of  the  attached 
property  in  satisfaction  of  the  debt,  are  as  conclusively  fixed 
by  a  default  as  by  a  judgment.  It  cannot  be  held  that  the 
plaintiff  was  discharged  from  liability  by  the  bank's  failure  to 
levy  the  execution  and  the  consequent  dissolution  of  the  at- 
tachment by  lapse  of  time,  without  overruling  Barney  v.  Clark, 
46  N.  H.  514. 

A  surety  has  no  right,  in  law  or  in  equity,  to  require  the 
creditor  to  satisfy  his  demand  out  of  the  principal's  property, 
rather  than  his  own.  For  the  purpose  of  his  remedy  for  a 
breach  of  the  contract,  the  creditor  is  entitled  to  treat  the 
surety  as  a  principal.  He  may  sue  them  jointly,  or  severally  if 
the  contract  is  several,  attach  the  property  of  each,  and  levy 
his  execution  upon  that  of  either,  at  his  election.  The  position 
of  the  plaintiff  cannot  be  sustained  without  depriving  the 
creditor  of  this  right.  A  creditor  holds  a  note  for  one  hundred 
dollars  against  A,  with  B  as  surety,  and  a  note  for  the  same 
sum  against  A  alone.  He  sues  the  former  note,  attaches  and 
sells  on  the  writ  the  property  of  each  to  the  value  of  one 
hundred  dollars,  and  also  sues  the  latter  note,  and  attaches 
the  same  property  of  A  subject  to  the  former  attachment.  He 
obtains  judgment  at  the  same  time  in  both  suits.  Apparently, 
both  debts  are  fully  secured.  But  the  avails  must  be  applied  on 
one  or  the  other  of  the  judgments  within  thirty  days,  or  the  se- 
curity is  lost.  If  the  avails  of  A's  property  are  applied  on  the 
judgment  against  A  and  B,  the  latter  is  discharged  because  the 
debt  is  satisfied.  If  they  are  applied  on  the  judgment  against 
A  alone,  B  is  discharged,  says  the  plaintiff,  because  thereby 
the  attachment  in  the  suit  against  A  and  B  is  released.  It  is 
not  material  at  what  time  within  the  thirty  days  the  creditor 
makes  the  application;  its  legal  effect  is  the  same  whether 
made  on  the  twenty-ninth,  or  at  the  last  moment  of  the  thirtieth 
day  after  the  judgment.  The  surety's  discharge  is  certain. 
He  has  no  occasion  to  pay  the  debt  and  assert  his  right  to 
levy  the  joint  execution  on  A's  property.  It  is  better  for  him 
to  fitand  aloof  and  do  nothing.  In  effect,  he  is  discharged  by  the 
attachment,  or  at  all  events  by  tiie  attachment,  and  judgment. 
If  the  creditor  attaches  the  principal's  propjrty  and   pursues 
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the  action  to  judgment,  the  surety  is  inevitably  discharged. 
If  he  attaches  laud,  he  mu&t  take  his  pay  in  land  at  its  ap- 
praised value,  instead  of  the  lawful  money  which  the  surety  as 
well  as  the  principal  agreed  to  pay.  If  such  is  anywhere  the 
law,  it  is  not  the  law  here. 

The  lien  acquired  by  attachment  is  merely  the  right  to  levy 
the  execution  on  the  particular  property  attached :  Kiltredge 
V.  Warren^  14  N.  H.  509,  526.  It  is  a  valuable  right,  but  it  is 
of  no  greater  value  than  the  right  to  levy  on  property  not 
attached.  The  creditor  has  no  better  right  and  ie  under  no 
greater  obligation  to  the  surety  to  levy  on  the  attached  property 
than  on  any  other  equally  exposed  to  levy.  The  surety  may 
be  no  more  injured  by  his  failure  to  levy  in  the  one  case  than  in 
the  other.  If  he  is  not  di joharged  by  the  creditor's  refusal  to 
levy  at  his  request  on  a  failing  principal's  unencumbered  prop- 
erty which  other  creditors  are  about  to  seize,  and  which  is 
painted  out  to  him  by  the  surety  (Davis  v.  Huggins^  3  N.  H. 
231;  Mahurln  ▼.  Pearson^  8  N.  H.  539),  no  good  ground  is  per- 
ceived for  holding  that  he  is  discharged  by  a  neglect  to  levy 
on  property  attached.  In  each  case  alike  the  surety  may  pay 
the  debt,  and  levy  the  execution  for  his  own  benefit. 

The  doctrine  contended  for  by  the  plaintiff  is  not  necessary 
for  the  surety's  protection.  So  far  as  it  might  tend  to  deter 
the  creditor  from  bringing  suit  against  and  attacliing  the  prop- 
erty of  the  principal,  it  would  operate  to  his  prejudice.  He  is 
chargeable  with  knowledge  that  the  principal  has  not  per- 
formed the  contract,  if  such  is  the  fact.  The  creditor  is  not 
bound  to  inform  him  that  the  debt  is  not  paid:  Sibley  v,  Mc' 
AUaUer^  8  N.  H.  889,  890;  New  Hampshire  Sav.  Bank  v. 
Dawning^  16  N.  H.  188.  The  plaintiff  might  have  had  the 
full  benefit  of  the  attachment  by  performing  his  contract  and 
paying  the  debt  at  any  time  while  the  lien  subsisted.  It  is 
no  su&cient  answer  for  him  to  say  that  he  did  not  know  of  the 
suit  against  Dearborn,  or  of  the  attachment  The  bank  were 
under  no  obligation  to  sue  Dearborn,  to  attach  his  property, 
or  upon  doing  so,  to  notify  the  plaintiff  of  the  fact.  Service  of 
the  writ  upon  the  plaintiff  was  notice  that  the  debt  had  not 
been  paid.  He  was  put  upon  inquiry  touching  all  the  facts 
relating  to  his  liability.  Ordinary  care  would  have  informed 
bim  of  the  suit  against  Dearborn,  and  of  the  attachment.  His 
loss  is  caused,  not  by  any  act  of  the  bank,  but, —  1.  By  his  own 
breach  of  the  contract  in  not  paying  the  note  when  it  fell  due; 
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and  2.  By  his  subsequent  negligence.    The  cited  and  conflict- 
ing decisions  in  other  jurisdictions  have  not  been  overlooked. 
Demurrer  sustained.  ^^^^^ 

SuRBTTSHiP— SuBROQATioir.  — The  right  of  snbrogatioa  to  the  rights  of 
the  creditor  ia  part  of  the  contract  of  suretyship:  New  Erufhnd  etc  Ina,  Oo. 
V.  RandaU,  411  La.  Ann.  260;  Penn  ▼.  IngUt,  S2  Va.  65;  Betine  v.  Schneebo, 
100  Mo.  251.  Bat  the  sorety's  right  to  sabrogation  is  snbordinate  to  th« 
rights  of  the  creditor:  TkomM  t.  Stmocui,  117  Ind.  50;  Smiih  v.  Harbin,  124 
lod.  4.34. 

SuRBTTSHip — EzHAusnno  RucBDT  AGAmaT  Prxkoipal.  —  A  mrety  oaa* 
not  require  a  creditor  to  exhanst  his  remedies  against  the  principal  before 
resorting  to  the  snrety,  except  under  special  circumstances:  Abercrombie  ▼. 
Knox,  3  Ala.  72S;  37  Am.  Dee.  721,  and  note;  Penn  ▼.  fnglea,  82  Va.  6&. 
But  when  a  creditor  goes  into  equity  to  enforce  his  debt  against  a  princi- 
pal  and  surety,  the  burden  mnst  be  laid  upon  the  principal  first:  Id.;  yeft 
the  rule  must  not  be  carried  to  the  extent  of  delaying  the  creditor  indefl* 
nitely:  Bell  v.  MeCaniep,  82  Va.  176.  In  Skinner  v.  Terhune,  45  N.  J.  Eq. 
565,  where  a  defendant  obtained  a  judgment  against  a  principal  and  surety, 
and  levied  upon  both  real  and  personal  property,  the  personalty  belonging 
to  the  principal,  and  the  realty  to  the  surety,  it  was  decided  that  complain- 
ant, who  held  a  judgment  against  the  surety  upon  which  execution  had  is- 
sued and  levy  made  upon  the  real  estate  subsequent  to  defendant's  judg- 
ment, had  an  equity  to  compel  defendant  to  proceed  to  satisfy  his  judgment 
out  of  the  personal  property  of  the  prineipaL  The  mere  neglect  of  the  holder 
of  a  note  to  pnrtne  the  makers  until  the  principal  becomes  insolvent  does  not 
exonerate  the  surety:  Majf  r.  Seed,  125  Ind.  J  99;  Firti  NaL  Bcaik  v.  Holme*' 
Uy,  99  N.  G.  531. 

Paymbnts,  AppLiOATioir  or.  —  Where  no  application  is  made  by  tiio 
debtor  or  creditor,  the  law  will  apply  a  payment  to  the  most  burdansoBM 
of  several  debto:  Fraaaer  ▼.  Lanahan,  71  Md.  131;  17  Am.  Si  Rqk  516.  A 
surety  cannot  insist  upon  the  application  of  a  payment  upon  a  secored  dobt 
in  preference  to  a  debt  that  is  not  secured:  Hanson  ▼.  Mantep,  72  lowii  4S» 
Compare  Bwrii  v.  Albert,  4  J.  J.  Marsh.  97;  20  Am.  Dea  209. 
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ViBonABUi  Ih  WMU  mHV — Pruomfroii  nr  Vavmi  ov  HounE— Bini* 
nor  ov  Fboqv,  wimi  8Birai.<-*It  k  pnsiimid  ptimafadt  that  tiM 
bolder  of  negotiable  paper  it  the  owner  and  took  it  for  Talne  before  di^ 
boDor;  Imt  when  fraud  and  illegalitj  in  ita  inception  are  pleaded  in  de* 
fenee^  and  eridenoe  to  support  the  ptea  la  introduced,  the  presamption  ia 
rebutted,  and  the  bajpden>  of  pveof  lifted  to  tha  holder  to  eho v  that  he 
ia  a  hona  JUe  pnrohaier  for  vaisa  without  neiioek 

Jt.  H.  BaMe  and  8.  F.  Mordecaij  for  the  appellant 
A*  Wi  Orahamf  for  the  respoDdent. 

Shbfhkrd^  J*  The  note  aiiecl  Dpon  was  negotiable,  **  and 
there  ia  a  ftrima  facU  preramption  of  law  in  favor  of  erery 
holder  of  a  negotiable  paper  to  the  extent  that  he  is  the  owner 
9i  it,  and  that  he  took  it  for  value  and  before  dishonor'':  Par* 
sons  on  Notes  and  Bills,  25&;  Tredwell  v.  Bhunt^  86  N.  0.  8S. 

Where^  however,  fraud  or  illegality  in  the  inc^tion  of  the 
inBtnuneni  is  pleaded,  and  the  defendant  introduces  evidence 
tending  to  eetablish  such  plea,  then  the  prima  facie  case  made 
by  the  indorsee,  who  simply  offers  the  note  and  proves  its  exa. 
cution,  is  so  far  rebutted  as  to  shift  the  burden  of  proof  and 
to  re&der  it  essential  lo  his  right  of  recovery  that  he  show 
that  he  is  a  ftona  fide  purefaases  for  value  and  without  notioo: 
Pugh  V.  Grant,  86  N.  C.  89;  1  Daniel  on  Negoliable  Instru- 
ments, 816. 

Mr.  Daniel  says  (sec.  16S]  (hat  in  such  a  case  ^  a  new  col* 
oring  is  imparted  to  the  transaction.  The  plaintiff,  if  he  has 
become  innocently  the  bidder  of  the  paper,  ia  not  permitted 
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to  safifer;  but  as  the  knowledge  of  the  manner  in  which  it 
eame  into  his  hands  must  rest  in  his  bosom,  and  the  means 
of  showing  it  must  be  much  easier  to  him  than  to  the  defend- 
ant,  he  is  required  to  give  proof  that  he  became  possessed  of 
it  for  a  sufficient  consideration.  If  he  is  innocent^  the  bur- 
den must  generally  be  a  light  one,  and  if  guilty,  it  is  but  a 
proper  shield  to  one  who  would  be,  but  for  its  protection,  his 
victim." 

Applying  these  principles  to  the  case  before  us,  it  is  plain 
that  his  honor  erred  in  charging  the  jury  that  if  they  believed 
the  evidence  the  plaintiff  was  a  purchaser  for  value  and  with- 
out notice. 

The  defendant  pleaded  that  the  execution  of  the  note  was 
induced  by  the  fraudulent  representation  of  the  payee,  and 
there  was  evidence  tending  to  establish  the  alleged  fraud.  It 
then  became  incumbent  on  the  plaintiff  to  show  that  he  pur- 
chased for  value  and  without  notice,  and  failing  to  do  this,  he 
was  not  entitled  to  the  instruction  given  by  the  court  It  is 
but  ju8t«to  say  that  while  this  point  is  properly  taken  here,  it 
does  not  seem  to  have  been  made  in  the  court  below,  the  ques- 
tion there  being  the  effect  of  actual  notice  to  the  vice-presi- 
dent of  the  plaintiff,  under  the  circumstances. 

The  case  of  Applegarth  v.  TUUry,  106  N.  G.  407,  cited  by 
the  plaintiff's  counsel,  does  not  conflict  with  the  view  we  have 
taken.  In  that  case  there  was  ample  testimony  to  show  that 
the  plaintiff  purchased  before  maturity  for  value  and  without 
notice,  and  there  was  no  contradictory  evidence  as  to  these 
points.  The  court  held  that  mere  proof  that  the  payee  had 
procured  the  note  by  fraud  was  no  evidence  to  contradict  the 
express  testimony  of  the  plaintiff  that  he  was  the  owner. 
This  is  very  plainly  the  ground  of  that  decision,  and  we  can- 
not regard  the  reference  to  the  first  prayer  of  instruction  as 
controlling  the  real  meaning  of  the  opinion.  Certainly  the 
court  did  not  intend  to  impinge  upon  the  firmly  established 
principles  which  we  have  laid  down  as  applicable  to  the  facts 
before  us. 

It  is  further  to  be  observed  that  the  sole  issue  in  that  oase 
related  only  to  the  ownership  of  the  note  sued  upon. 

New  trial  granted.  ^__^ 

NiooTXABU  LfsimuiouiTB  ~  PaoifissomT  Non  —  Posbbbukv  PamA 
Faob  BviDxsas  ov  OwHuismr.  —  PotMstion  of  a  note  !■  prima  /ade  oH* 
•denoe  of  ownership;  bat  where  there  is  evidence  of  fraud  in  its  inception, 
Um  bnrden  of  proof  is  npon  the  holder  to  ehow  a  bona  fide  tnuiefer:  ffemfp 
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r.  Sneed^  99  Ma  407;  17  Am.  8t  Rap.  580,  «nd  note;  Kficx  ▼.  WiOkmu,  M 
Neb.  630;  8  Am.  St  Rep.  220,  and  notei.  Where  a  plaintiff  in  anaetion  oa  • 
negotiable  note  prodaoee  it  at  the  trial,  the  law  premmee  that  he  ia  thi 
owner  thereol:  Afpkffortk  w.  TUier^  106  K.  a  407;  Farmen*  etc  Bmmkr. 
AtOmt^  76  IbwB»  129;  UmiIt.  Stevmu,  79  Iowa,  2a  The  burden  of  proof  ii 
vpoQ  the  holder  to  eetabliBh  hcma  fde  ownership,  where  evidenoe  of  fraad  ii 
faitrodnced:  OooefrM  ▼.  McDonald,  TI  Midi.  486;  Bamet  r.  P^  77  IfifllL 
WI;  Mace  ▼•  Ketmedif^  68  Mioh.  889.  When  apronissory  note  ia  intiM  «nal 
fcm,  with  notlung  indieating  that  it  waa  taken  in  an  illegal  tranaaetien,  tiM 
preaamptioa  ia,  that  the  holder  ia  the  banajde  owners  OftapfMBi  ▼« 
ta^  80  Mi^  66SL 


Statb  V.  Taylor. 

rm  Honm  Cabouiia,  IM.] 

Sunriov,  BBoanrAUOV.— Itiaeaaential  to  a  ndid  eleetioii  tiiat  it  be  halfl 
bj  lawfnl  authority,  anbatantially  aa  preaoribed  by  law. 

OnriDB  ABV  Ovraon  ~  OmosB  db  Faoto. — To  oonstitate  a  peraaai  wm 
offioer  de  facta,  there  mnst  at  least  be  aome  oolorable  eleetioa  er  ws^ 
pointment  to  and  indnotioa  into  ofieo. 

OmoB  Ain>  OrncBR — UflUBFXR,  whxm  Bbookbb  Ohicbk  as  to  Tkibo  Pbb- 
•OBi. — Although  the  acts  of  a  nsnrper  who  takea  poesoBaioa  of  an  office 
are  void,  atill,  he  may  oontinne  to  act  for  ao  long  a  time  and  nnder  aodi 
eirenmatanflea  aa  to  afford  a  presumption  of  hie  right  to  aet.  His  acta 
are  then  valid  aa  to  the  pnblic  and  third  peraona,  bnt  he  has  no  defenne 
in  a  direct  proceeding  againat  himself. 

BuBonoH  CovDUomD  bt  Usobpbr  uv  OmcB  s  Voni.  —  Where  a  r^gia- 
trar  of  Toters  appoints  a  clerk  who  frandalcntiy  geta  possession  of  the 
rsgiatration-books*  and  refusing  to  snirender  them  upon  demand  of  Hio 
registrar,  appointa  jndgea  of  election,  opena  pell%  reeeivea,  canTaaoe^ 
and  makaa  retania  of  TOter%  ha  ia  a  mere  Banxyec^  and  anoh  cleetiasi  ia 


AcnoH  to  try  title  to  an  office.  The  relator.  Van  Amringe, 
elaimed  to  have  been  duly  elected  clerk  of  the  euperior  court 
at  a  regular  election.  This  the  defendant,  who  holds  the 
office,  denied,  on  the  ground  that  the  votes  cast  in  Cape  Fear 
precinct  at  said  election  were  rightfully  rejected  because 
the  registrar  of  voters  in  that  preciupt  waa  a  usurper  in 
office,  rendering  the  election  void.  Without  tiie  rejected  votes, 
the  defendant  had  a  majority  of  the  votes  east  at  such  eleo- 
tioQ.  The  facts  in  connection  with  the  election  in  such  pr^ 
dnct  are  stated  in  the  opinion*  Judgment  fiir  defendant^  aad 
the  relator  appealed. 

JX  L.  EimaL^  tar  flie  appeUaak 

Charge  Romniree  and  M.  BMamf^  tor  <he  TeepondenL 

MsBBiHOH,  C.  J.  The  ascertainment  of  the  popular  wHl  er 
desire  of  the  eleotors  under  the  mere  semManoe  dT  an  eleoliMi 
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mmutkoiiJEed  by  lav  is  wholly  witbout  legal  Jbrca  or  effecti, 
Wttaaa«  anah  aleciion  haa.ao  Ic^alfanctioai  Iii.8ettled»  well- 
Mgakaied  gflrvemmcnt,  tile  Take  /of  «)ccIiob»i1kmi«I;  Jbe  expieefied. 
ajid  ascertained  in  an  orderly- way  preseribed  by  law.  It  is 
tbla  tbat  gives  order^  cectauLtyy.integrity  of  cbaracter,  dignity, 
dijw«ti4in  and  authoritf  of  gafreriMBeixt.  t»  tbe  exptesaion  of 
Mm  popvikir  wilL  Ab  al«ciMBi  vithsMt  ttmi  safloLioa  af  tbe  law 
expresses  shnpty  the  votee-of  disorder,  sepnfiMoii',  mad  revolii- 
tion,  bowever  honestly  expressed.  Oovernment  cannot  take 
notice  of  such  voice  until  it  shall  in  some  lawful  way  take  on 
the  quality  and  character  of  lawful  authority.  This  is  essen- 
tial  to  the  integrity  and  authority  of  government.  Hence  if  a 
person  assume  to  be  a  registrar  of  eieetions,  and  four  others 
likewise  assume  to  be  judges  of  election,  and  purport  and  tm>- 
dertaka  to  hold,  aa  eleetiou.  oor  election  day,  ia  aa  election  pre>- 
eifBct)  and  takai  and  aauat  lbs  ¥0teB  ^asl  at  it  hooestlyp  such 
action  and  proceeding  would  be*  no  vleotiaii,  nor  wwild  it  be 
accepted  and  treated  as  such  by  a-utbority.  An  essential  ele^ 
ment  of  a  vAlid  election  is,,  that  it  shall  be  held  by  Lawful  au* 
thority,  subatantiaUy  aa  pffascribedi  by  lais.  It  is  not  suffijeient 
that  it  be  sinply  cond«i«tted  hooestly;.  it  must^  as  well,  have 
legal  sanction.  The  statutory  prorisitms  and  regtrlariions  in 
respect  to  public  elections  in  this  state  must  be  observed  and 
pvevail,  eertaioJy  ia  tbcir  substance^  otherwise  the  ekction 
will  be  voki,  and  aa  troaited.  ThaDefbra^  tkaooiitoation  that 
if  the  election  m  question  iras  sinply  cvndueted  fiurly  and 
honestly  it  was  valid  is  unfounded. 

The  court  instructed  the  jury  that  TlioBrae  wan  registrar  ({^ 
facto  if  they  beKeved  either  of  the  two^  aspects  of  the  evi- 
dence, and  the  election  would  hence  be  valid.  As  to  this 
there  was  no  exception.  But  the  court  said  further:  "  If  yew 
find  from  the  evidence  that  Cowan  continued  to  a«t  as  regis* 
trar,  and  employed  Thomas  as  ckrk  to  assist  biro,  and  that 
Thomas,  whilst  sustaining  this  relation  to  Cowan,  fraudu^ 
lently  obtained  possession  of  the  books  on  the  second  Satur- 
day preceding  the  election,  with  a  promise  to  return  them,  and 
assumed  to  act  as  registrar,  he  was  an  intruder,  and  had  no 
authority,  and  could  perform  no  lawful  official  act,  and  in 
consequence  the  election  held  i^  bim  aad  Us  appointess  was 
▼oid,  and  yaur  anawer  to  the  issue  should  be,^  No."  Thia  is 
made  the  principal  ground  of  assignment  of  error. 

*  The  instruction  thus  complained  of  must  be  taken  fn  eon<- 
nection  with  the  whole  of  the  instructions  given,  and  in  view 
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of  all  thfi  evidance  pertaneaL  The  <6«idnHM  taiided  tD  jwow 
that  ooe  Gowan  wias4iiljr  appoinfted  to  be  negiBte'ar;  tkat  be 
accepted  the  4>ffioe^  and  acted  as  and  •olauawd  ta  beeBch,  oeD- 
tinuoasly,  ootU  the  day  4/£  the eleoticn;  that liedid. nat  nesiipEi, 
or  profegB  to  resigo;  that  he  did  sot  af^poM  or  undetftake  to 
appoint  Thomas  to  be  regiatrar.;  that,  he  was  >einple(fed  ai&d 
treated  siinplj  ae  his  olerk;  thai  Tbomaa  fimttdoleDtly  got 
the  registradioa-bodkB  from  the  i»9u»ti3ar  ander  the  hlmb 
promise  to  return  the  same;  thai  he  did  Aot  doso^  btft-oa  the 
day  of  election  ezpresaly  cefased  to  survendec  the  pegptetaatacii* 
books,  and  then  assumed  to  be  xegistrBri  aeted  as  mioh,  jtod 
undertook  and  purported  to  appoint  thi»e  judges  of  electioii, 
wh0|  with  a  judgii  ngularlj  a|>poiiited,.co'qperated.  with  him 
in  holding  the  election.  The  eyidenoe  6illy  wariauited  ibea 
struction,  if  it  was  corxectin  point  of  Jaw. 

It  is  difficult  to  define  in  precise  terms  what  constitUteB 
officer  de  facto  in  all  oases.  Indeed,  what  vm^  oonfltitule 
such  officer  in  one  ease  may  not  in  another.  A  variety  ef 
facts  and  circumstances  teadiE^  fa>  show  authodty  of  the 
person  claiming  and  exerciaiiq^it  go  to  constitute  luehoffieer, 
and  upon  grounds  of  necessii^  and  public  policy  to  give  his 
acts  validity  as  to  the  public  and  persons  taking  benefit  of  his 
official  acts.  There  jnuet  be  something,  — some consideralaoii, 
evidence,  facte,  circumstances,  or  conditions  that  reesonab^ 
lead  those  persons  who^  in  tiie  course  of  the  adiuanistm- 
tion  and  the  discbarge  of  the  duties  of  the  office,  must, 
in  some  way,  have  reJations  or  huslness  with  it  to  reoogniee 
and  treat  the  person  claiming  to  be  officer  as  the  lawful  in- 
cumbent. But,  as  was  said  by  Chief  Justice  Bnffin  in  Burhe 
V.  EUioU,  4  Ired.  S61,  42  Am.  Dec.  142,  ''  The  mere  aseumi^ 
tion  of  the  office  by  performing  one  or  even  several  acts  appne- 
priate  to  it,  without  any  recognition  of  the  person;  as  officer 
by  the  appointing  power,  may  not  he  sufficient  to  cenBtituy|e 
him  an  officer  de  facto.  There  must,  at  least,  be  some  color- 
able election  and  induction  into  office  ab  on^in^,  or  se  long 
an  exercise  of  the  office  and  acquiescence  therein  of  the  jmb- 
lic  authorities  £ls  to  afford  to  the  individual  citizen  a  presumf- 
tion  strong  that  the  party  waa  duly  appointed,  and  thereioM 
that  every  person  might  compel  him,  for  the  legal  feesy  to  do 
his  business,  and  for  the  same  reason  was  bound  to  submit  to 
his  authority  as  the  officer  of  the  country,'* 

What  was  thus  said  was  afterwards  approved  in  OiUiam  v. 
Reddick,  4  Ired.  368;  Bureau  v.  Potion,  2  Jones,  124;  62  Am. 
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Dec.  194;  Commt$9umerBy.]lfeDaniel,  7  Jones,  107;  and  in  Peo* 
pie  $x  rel  ▼.  Staton^  73  N.  G.  546,  21  Am.  Rep.  479,  in  which 
case  Mr.  Justice  Reade  said:  **  I  scarcely  think  it  necessary  to 
die  authorities  to  show  the  distinction  between  mere  usurpers 
and  officers  de  facto  and  de  jure,  A  usurper  is  one  who  takes 
possession  without  authority.  His  acts  are  utterly  void, 
unless  he  continues  to  act  so  long  a  time  or  under  such  cir- 
eamstances  as  to  afford  presumption  of  his  right  to  act;  and 
then  his  acts  are  valid  as  to  the  public  and  third  persons. 
Bat  he  has  no  defense  in  a  direct  proceeding  against  himself. 
A  de  facto  officer  is  one  who  goes  in  under  color  of  authority '': 
Keeler  v.  Newbem,  Phill.  (N.  C.)  505. 

In  a  late  case  {State  v.  Zeim,  107  N.  C.  967),  Justice  Avery 
eites  with  approval  State  y.  Carroll^  38  Conn.  449,  9  Am.  Rep. 
409,  in  which  Chief  Justice  Butler  reviews  very  thoroughly 
and  ably  the  whole  subject  of  officers  de  faeto^  and  reaches 
substantially  this  conclusion:  '^An  officer  da /acto  is  one  whose 
acts,  though  not  those  of  an  officer,  the  law,  upon  principles  of 
policy  and  justice,  will  hold  valid,  so  far  as  they  involve  the 
interests  of  the  public  and  third  persons,  when  the  duties  of 
the  office  were  exercised, — 1.  Without  a  known  appointment 
or  election,  but  under  such  circumstances  of  reputation  or  ac- 
qniesoence  as  were  calculated  to  induce  people,  without  in- 
quiry, to  submit  to  or  invoke  his  action,  supposing  him  to  be 
the  officer  he  assumed  to  be;  2.  Under  color  of  a  known  and 
TaUd  appointment  or  election,  but  where  the  officer  had  failed 
to  conform  to  some  precedent,  requirement,  or  condition,  as  to 
take  an  oath,  give  a  bond,  or  the  like;  8.  Under  color  of  a 
known  election  or  appointment,  void  because  the  officer  was 
not  eligible,  or  because  there  was  a  want  of  power  in  the  elect- 
ing or  appointing  body,  or  by  reason  of  some  irregularity  or 
defect  in  its  exercise,  such  ineligibility,  want  of  power,  or  de* 
Csct  being  unknown  to  the  public;  4.  Under  color  of  an  elec- 
tion or  appointment  by  or  pursuant  to  a  public  unconstitutional 
law,  before  the  same  is  adjudged  to  be  such.'' 

This  summary  points  out  to  a  very  large  extent,  if  not  al* 
together,  the  nature  and  extent  of  the  circumstances,  condi- 
tions, the  character  of  the  evidence,  and  the  recognition  by 
the  public  essential  in  varying  pertinent  cases  to  constitute  an 
officer  de  facto.  A  mere  intruder  or  usurper  is  not  ordinarily, 
bnt  may  become,  an  officer  de  facto  in  some  cases.  This  can 
happen  only  by  the  continued  exercise  of  the  office  by  him 
and  the  acquiescence  therein  by  the  public  authorities  and 
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the  public  for  sucb  length  of  time  as  to  afford  to  citiieni  gen* 
orally  a  strong  preBumption  that  he  had  been  duly  appointed. 
Bat  when,  without  color  of  authority,  he  simply  assumee  to 
act,  to  exercise  authority  as  an  oflScer,  and  the  public  know 
the  fact,  or  reasonably  ought  to  know  that  he  is  a  usurper,  his 
acts  are  absolutely  void  for  all  purposes.  The  mere  fact  tiiat, 
apart  from  his  usurpation,  his  supposed  official  acts  were  fair 
and  honest  could  not  impart  to  them  validity  and  efficiency: 
Burke  v.  EUiott^  4  Ired.  361;  42  Am.  Dec.  142;  People  ex  rd.y. 
StatMj  73  N.  G.  546;  21  Am.  Rep.  479;  State  v.  CarroU,  88 
Conn.  449;  9  Am.  Rep.  409;  McCrary  on  Elections,  217;  Paine 
on  Elections,  sees.  380,  381. 

The  citizen  is  justly  chargeable  with  laches,  does  that 
which  is  in  his  own  wrong  and  wrong  to  the  public,  when 
he  recognizes,  tolerates,  encourages,  and  sustains  a  mere 
usurper,  one  whom  he  knows,  or  ought  under  the  circum- 
stances to  know,  to  be  such.  In  such  case,  neither  justice, 
necessity,  nor  public  policy  requires  that  the  acts  of  the 
usurper  shall  be  upheld  as  valid  for  any  purpose.  Indeed, 
these  things,  the  spirit  and  purpose  of  government,  strongly 
suggest  the  contrary. 

When,  therefore,  Thomas  obtained  from  the  registrar 
(Cowan)  the  registration-books  fraudulently,  under  promise 
to  return  the  same,  and  assumed  to  act  as  registrar,  he  was 
aimply  an  intruder,  and  had  no  authority  and  could  perform 
no  lawful  official  act  as  such,  and  the  election  which  he  and 
the  supposed  judges,  his  appointees,  co-operating  with  him, 
held  was  void.  The  instruction  of  the  court  to  the  jury 
excepted  to  was  pertinent,  and  had  reference  to  the  evidence 
going  to  prove  that  Thomas  so  fraudulently  obtained  the 
registration-books  and  assumed  to  act  as  registrar,  and  the 
jury  must  have  found  that  he  did.  The  jury  found  that  he 
was  not  registrar  de  facto  by  reason  of  color  of  appointment. 
They  found,  also,  that  he  was  a  fraudulent  intruder,  but  they 
did  not  find  —  nor  was  there  evidence  to  warrant  such  find- 
ing—  that  he  was  an  intruder  under  such  circumstances  and 
conditions  as  to  constitute  him  registrar  de  facto.  The  evi- 
dence went  to  show  that  he  had  been  the  clerk  of^the  regis- 
trar; that  he  did  not  claim  to  be  or  act  as  registrar  until  the 
day  of  election;  that  he  had  no  such  reputation;  that  the 
electors  had  not  so  recognized  him;  that  no  public  authority 
had  so  recognized  him  at  any  time;  and  that,  on  the  morning 
of  the  day  of  the  election,  in  the  presence  of  electors,  the  law* 
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fid  ragiatrar  had  poblifily  demanded  that  he  lurrender  to  him 
the  registratum-booka,  to  the  ead  that  he  and  the  lawfully  ap* 
poioted  judges  of  election  might  hold  the  election  aocording 
to  law,  and  he  refused  to  do  sa  The  evidence  went  to  prove, 
and  the  jury  fbuudi  that  Thomas  was  a  naked  intruder,  with 
no  attending  circumstances  and  conditions  that  rendered  him 
registrar  ds  facto.  The  electors  had  notice  that  Cowan  W4tf 
the  lawful  registrar;  that  he  had  been  duly  appmnted;  that 
he  acted  as  such.  There  was  no  notice  that  he  had  resigned 
his  office,  nor  had  he  done  so.  On  the  contrary,  on  the  morm- 
ing  of  the  election  be  claimed  his  right  and  authority  to  h<dd 
the  election.  This  was  notice  —  important  notice  —  that 
Thomas  was  an  intruder,  and  the  election  was  not  such  in  con. 
temptation  of  law.  The  electors  ought  not  to  have  recognised 
the  intruder.  They  did  so  in  their  own  wrong.  They  ought 
to  have  demanded  and  required  that  the  registrar  and  ttie 
lawful  judges  of  election  bold  the  election  according  to  law. 
It  was  their  duty  to  themselves  and  to  the  public  to  have  done 
BO,  and  failing  in  this  for  any  cause,  they  ought  not  to  have 
gone  through  an  empty  form  that  had  no  legal  effect  They 
lost  their  votes  and  their  voice  in  part  through  their  own 
laches. 

The  issue  of  fact  submitted  to  the  jury  was  broad  and 
comprehensive.  It  embraced  the  whole  of  the  matter  at 
issue.  The  relator  oould  readily,  as  he  did,  put  in  all  perti* 
nent  evidence,  and  avail  himself  of  it  before  the  jury.  Hie 
was  not  necessarily  prejudiced  by  it,  nor  can  we  see,  nor  doee 
it  at  all  appear,  that  he  was.  The  other  exceptions  are  with* 
out  merit. 

Judgment  affirmed. 

ELBcnoirs-:  VAUDtrr.  — Ab  to  what  ar«  the  etsentlalt  to  the  Ttliffily  of 
■n  deoiion,  tee  note  to  FeopiB  ▼.  Baiet,  S3  Am.  ]>ee.  740-764^ 

Ofviciits  u  PAOfO^  Who  abs:  See  J^omJiii  ▼.  Kaim^^  15  Or.  tfS;  a 
AsL  at  Rep.  17ttt  and  note.  Wheve  en  offieer  «fe  iwn  filU  9m.  effioo  emd 
performB  iU  dutiee,  another  peraoa  caonot  become  aa  officer  cti  fado  of  tke 
eame  office,  even  though  he  may  claim  it  ander  color  of  title;  8taU  r.  BUm^ 
eom,  19  Her.  312.  Compare  HaUgren  ▼.  OampbeU,  92  Mich.  2S5|  21  Am.  8t 
Rep.  507. 

OmosB  vn  Faoio^  Taumtt  ov  Aois  er.  — The  Mto  of  ma  oflloer  defiu$^ 
are  valid  whan  tk^  ooaoem  the  pafalio  or  third  penoaa:  JmmK  ▼•  OUber^  di 
N.  H.  13;  10  Am.  St  Rep.  357,  and  note;  In  n  Burhe,  76  Wia.  357;  Fmeksr 
▼.  Siearm,  SI  Vt.  616.  The  rale  is  applied  to  the  offioera  de/aeio  of  eleefelc 
in  HwmktUi  v.  State,  75Tez.  284. 
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SLiRRisoN  «L  Rat* 

E108  ]••■«■  OikwiBnt^  Sl&l 

Himur»  Mm  Wm— Bmor  <•*  Qmou  ob  DaB»  la— WImm  had  ii 
Jaiuad  or  oiin?ej0d  to  hoBband  «id  wif«,  they  tftk«  by  «Btirety»  and 
npoB  Um  death  of  one^  the  whole  Teeti  in  the  other  by  right  of  earTiTar* 
ship. 

BAKnnov  Bnwnnr  Twkawm  or  Oomov  bt  Oammm^^JBmEOi  ev.-* 
Whoro  portitioa  buiwoem  teaiinti  ia  oomiaoa  is  modB  by  oonseBt  by 
mooos  of  deeds  matoally  ezeeated,  the  deeds  do  not  peas  title  to  any 
real  estate,  bat  simply  designate  the  share  of  each  by  metes  and  bonnds^ 
destroying  the  anity  of  possesion,  and  allotting  the  land  to  be  held  in 
oovenltf;  mor  do  the  deeds  epesate  as  aa  estoppel^  ooceept  to  establish 
the  axtsot  of  the  interest 'ofsBohioaaaft  talus  «Boestor's  laada. 

Action  to  recover  the  Utie  and  poeBessioii  of  land.  Oakley 
Harrison  and  bis  brothers  and  sietera  divided  the  lands  in- 
herited bj  them  from  their  &ther  by  deeds  of  partition  with* 
oot  legal  proceedings.  The  deed  for  said  Harrison's  share, 
the  land  in  dispute,  was  made  to  him  and  his  wife,  Jnda,  who 
after  his  death  married  the  defendant  Ray.  The  plaintiffs  are 
Harrison's  children  by  his  first  wife,  and  allege  that  the  name 
of  said  Jnda  was  inserted  in  the  deed  by  mistake.  This  issue 
being  foundi  snd  jodgmenl  entered  aigainsi  them*  they  ap- 
pealed. 

/.  H,  FUming^  for  the  appellants. 
Fuller  and  Snms,  for  the  respondents. 

CLABfK,  J.  When  realty  is  devised  or  conveyed  to  husband 
and  wife,  they  take  by  entirety,  and  upon  the  death  of  one, 
the  whole  belongs  to  the  other  by  right  of  sarvivorsfaipt  2  Bbu 
Com.  182;  I/mg  v.  Bame»jS7  N.  (XS29;  Simontm^Y.  OomMu$^ 
98  N.  C.  433.  The  act  abolishing  survivorship  in  joint  ten« 
ancies  (Acts  of  1784,  e.  204;  Code,  sec  1326)  does  not  apply 
to  such  caser.  MoOey  v.  WkitmtmrSj  2  Dev.  &  B.  537;  Todd 
▼.  Zaekary,  Bush.  Bq.  286;  TTood/ord  v.  Higly^  1  Winst  237. 
Indeed,  it  is  held  that  a  conveyance  to  husband  and  wife  has 
a  fifth  unity  added  to  the  four  common-law  unities  recognised 
in  joint  tenanoy;  L  e.,  unity  of  person:  Topping  v.  Saddler^  & 
Jones,  857;  Freeman  on  Cotenancy  and  Partition,  sec.  64. 

But  in  the  present  case  the  deed  to  Oakley  Harrison  and 
wife  operated  merely  as  a  partition  of  the  lands,  and  conveyed 
no  estate  to  them.  The  land  in  controversy  was  the  share  of 
Oakley  Harrison  in  the  lands  inherited  by  him  and  his  broth- 
ers  and  sisters.  This  tract  was  ascertained  to  be  his  share  by 
the  consent  partition,  wliich  was  had  in  lieu  of  legal  proceed- 
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ings  to  appoint  commissioners  to  mark  it  off  and  assign  it. 
It  is  not  claimed  that  Juda,  the  wife,  had  any  interest  iu  the 
land  so  that  anything  should  have  been  assigned  her,  but  it 
is  contended  that  by  Oakley  Harrison's  direction  the  deed 
was  drawn  to  him  and  his  wife  jointly.  Suppose  this  to  be  so. 
The  grantors  were  not  conveying  any  additional  estate  or  in- 
terest  to  Oakley  Harrison.  He  had  bought  nothing,  and  they 
were  not  making  him  a  present  of  anything.  The  deed  only 
assigned  to  him  in  severalty  and  by  metes  and  bounds  what 
was  already  his.  The  grantors  conveyed  no  part  of  their 
shares.  They  had  no  interest  in  the  share  embraced  in  the 
deed  to  Oakley  Harrison,  and  could  convey  no  interest  therein 
to  him  or  any  one  else.  It  was  his  by  the  conveyance  from  his 
father.  He  received  no  title  nor  estate  by  virtue  of  the  deed 
from  his  brothers  and  sisters,  nor  could  his  wife.  His  direc- 
tion to  the  other  heirs  (if  given)  to  convey  to  himself  and  wife 
could  not  have  the  effect  to  make  the  deed  a  conveyance  of 
anything  to  his  wife  when  it  was  not  such  as  to  himself.  The 
title  being  already  in  him,  the  deed  merely  designated  his 
share  by  metes  and  bounds,  and  allotted  it  to  be  held  in  sever- 
alty. No  title  passed  by  the  deed,  nor  by  any  of  the  deeds. 
^'Partition  makes  no  degree.  It  only  adjusts  the  different 
rights  of  the  parties  to  the  possession.  Each  does  not  take  the 
allotment  by  purchase,  but  is  as  much  seised  of  it  by  descent 
from  the  common  ancestor  as  of  the  undivided  share  before 
partition":  Allnatt  on  Partition,  124.  The  deed  of  partition 
destroys  the  unity  of  possession,  and  henceforward  each  holds 
his  share  in  severalty;  but  such  deed  confers  no  new  title  or 
additional  estate  in  the  land:  2  Bla.  Com.  186.  Hence  it  is 
that  in  partition,  whatever  the  form  of  the  deed,  there  is  an 
implied  warranty  of  title  by  each  tenant  to  all  the  others: 
Huntley  v.  Cline,  93  N.  C.  468. 

Had  the  deed  from  the  brothers  and  sisters  conveyed  any 
new  and  distinct  estate  in  the  land  allotted  to  Oakley  Harri- 
son, he  certainly  already  had  an  interest  therein.  This  was 
not  conveyed  to  his  wife,  and  such  share  would  have  been 
held  by  him  and  wife  neither  by  a  unity  of  interest,  unity  of 
title,  nor  unity  of  time;  which  three  unities  are  as  essential  to 
a  joint  tenancy  as  the  fourth  unity  (of  possession),  which 
alone  they  would  have  had. 

There  is  no  estoppel  on  the  plaintiffs  by  virtue  of  Oakley 
Harrison  having  received  and  caused  the  deed  to  be  registered; 
for,  as  we  have  seen,  his  title  was  not  derived  by  the  deed  of 
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partition,  bot  by  tbe  deed  from  bis  father.  Tbe  deed  of  par- 
tition is  only  an  estoppel  as  between  the  plaintiffs  and  the 
brothers  and  sisters  of  Oakley  Harrison,  as  establishing  the 
extent  of  his  share  of  bis  father's  lands  thus  set  apart  and 
allotted  in  severalty. 

In  this  view  of  the  matter  we  are  supported  by  the  very 
recent  case  of  Yancey  v.  Radford^  86  Va.  638  (March,  1890), 
which  is  well  considered  and  exactly  in  point  To  same  effect 
is  Dooley  v.  Baynes,  86  Va.  644. 

The  issue  submitted  was  immaterial.  Upon  the  admission 
in  the  answer,  judgment  should  have  been  entered  in  favor  of 
the  plaintiffs  non  obiianU  veredicto:  Moye  v.  Petway^  76  N.  C. 
827;  Ward  y.  fhUlipe,  89  N.  0.  216;  Walker  v.  Scott,  106 
N.  C.  66. 

Reversed.  ^^____  % 

HvsBAHD  AMD  WiWM,  l>gMD  OB  DcviBS  TO,  Effbot  OF.  —  When  Und  it 
•ooTeyed  to  a  hotband  and  wifa^  both  are  leieed  of  an  entirety,  and  the  eiir- 
Tivor  takee  the  whole  eetaU:  Smith  ▼.  SmUh,  23  Wis.  176;  99  Am.  Deo.  153» 
•ad  note;  Hendngwa^  ▼.  SealeB,  42  Miee.  1;  97  Am.  Deo.  425,  and  note;  Simon* 
«M  T.  ComelhtBt  98  N.  G.  433;  Bdmondaon  v.  Ctty  qfMoberly,  98  Ma  523. 
Upon  a  grant  or  doTiae  to  a  hnsband  or  wife,  they  take  as  tenants  in  com* 
non,  tinleas  expressly  deelared  joint  tenants:  WUnm  ▼.  ITibon,  43  Minn.  398. 
A  deed  executed  to  a  husband  and  wife  creates  an  estate  in  Joint  tenancy: 
DowUngT.  SalHoUe,  83  Mich.  181. 

CkKTBVAMTB  —  Pabtitiow  bstwkbn,  bt  Gomsbmt.  —If  tenants  in  common, 
intending  to  make  partition,  ran  and  mark  npon  the  ground  a  division  lins^ 
and  take  possession  of  their  respectiTO  parts  in  pursuance  thereof,  partition 
M  fully  executed  between  tfaemi  McKnigld  v.  B^O,  135  Pa.  St  858;  Bordm 
V.  Obrtiik  46  N.  J.  Eq.  468. 


Bbam  V.  Bbidgbbs. 

pM  Vobth  Cabouka,  378.] 

HvaBAHB  jun>  Wifb  —  Pubchasb  bt  Hubband.  —  BBsviAiirQ  Trdbt  m 
Favob  of  Wifb  18  created  where  a  husband  agrees  to  treat  the  wife's 
money  as  her  separate  estate,  and  invests  it  in  land  for  her  benefit,  taking 
the  title  in  his  own  name. 

Partition.  The  testimony  proved  that  Mrs.  Beam  being 
poesessed  of  certain  money,  her  husband  voluntarily  agreed 
to  treat  it  as  her  separate  estate  and  to  invest  it  in  the  land  in 
dispute.  This  he  did,  purchasing  from  A.  Bridgers  and  taking 
the  title  in  his  own  name. 

If.  H.  Justice^  for  the  appellants. 
/•  A.  Forney,  for  the  respondents. 
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Shsbhsbd,  J.  The  oaly  4|Q6Btioa  prBMated  fi>r  feviev  is, 
whether  there  was  joffioient  evidence  to  euetMii  am  affirmatiTB 
finding  of  the  second  iseoa  We  think  it  YOtj  ekar  finm  the 
testimoBj  of  James  and  William  Bridgen  that  John  fieam 
purchased  the  land  in  question  with  his  wii»'s  money  at  faer 
request;  thai  the  jmrchasa  waa  intended  far  har  henefiU  and 
that  such  was  the  undszstandini^  and  agreement  tof  the  par- 
ties.  It  maf  also  be  inferred  that  she  iatooded  that  the  title 
should  be  made  to  her.  Indeed,  the  agreement  was  that  the 
husbaad  should  purchase  the  land  '^  for  her/'  and  the  neces* 
sarj  implication  is,  that  the  title  was  to  be  taken  in  her  name. 
It  is  a  well-«ettled  principle  that  where,  on  the  purchase  of 
propertji  the  oonveyanoe  of  the  legal  estate  ia  taken  in  thid 
name  of  one  person,  but  the  purchase-money  is  paid  by  an- 
other ^t  the  same  time  or  previously,  and  as  a  part  c^  one 
transaction,  a  trust  results  in  favor  of  him  who  supplies  the 
purehase^money:  Adams's  Eq.  83;  Malone  on  Real  Property, 
509.  The  principle  has  frequently  been  applied  where  land 
is  purchased  with  funds  arising  from  the  separate  estate 
of  the  wife:  Cwmingham  v.  BtU^  83  N.  C.  82S;  £yof»  v. 
i4Kn,  78  N.  C.  258;  or  with  funds  which,  by  agreement  of  the 
husband,  are  to  be  treated  as  such  separate  estate:  Htiekeii  v. 
Shuford^  86  N.  C.  144,  and  cases  cited. 

It  is  urged,  however,  that  in  our  case  the  money  with  which 
the  land  wias  puvohaasd  was  not  the  sspasate  estate  of  the 
wife,  and  that  the  agreemeni  of  the  husband  to  treat  it  as  such 
being  purely  voluntary,  and  therefore  of  no  effect,  there  was 
nothing  to  prevent  the  operation  of  the  principle  by  which  the 
money  of  the  wife  became  the  property  of  the  husband  jure 
maritu 

The  argument  derives  some  support  from  the  intimation  of 
the  learned  justice  who  delivered  tiie  opinion  in  Hackett's 
case,  tupm,  but  it  will  appear  from  an  examination  of  the 
Maryland  cases  (alone  cited  by  him)  that  the  rights  of  credi- 
tors were  involved,  and  that  so  far  from  any  pecuntary  con- 
sideration being  necessary  as  between  the  parties,  the  contrary 
view  was  declared  by  the  supreme  court  of  that  state.  The 
case  upon  appeal  does  not  very  clearly  show  how  the  wife  ac- 
quired or  held  the  money  in  question,  but  granting  that  it 
subject  to  the  marital  rights  of  the  husband,  we  think  that, 
between  him  and  his  wife,  his  agreement  to  treat  it  as  her  sep- 
arate property  would  be  recognised  in  equity  in  cases  like  this, 
especially  where  there  were  AOchiUUnen  to  be  provided  £or,and 
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Uie  claim  of  the  wife  wafi  more  meriieiiQus  than  that  of  the 
bilateral  heirs,  whom  the  husband  was  under  no  moral  obli- 
gation to  maintain:  Qarner  v.  Oamer^  Buab.  Bq.  1;  57  Am. 
Dee.  583. 

It  is  said  by  high  authority  that  although  the  presumption 
18,  that  the  money  of  the  wife  during  the  marriage  becomes  the 
hnsband's,  such  presumption  is  not  conclusive,  and  the  bus* 
band  *'  may  so  treat  it  aa  to  charge  himself  and  his  heirs,  as 
trusteev  of  tbe  wifo,  with  the  duty  of  applying  it  to  her  eepa* 
rate  use":  Taggard  v.  Talcottj  2  Bdw.  Ch.  628;  Resorr.  ResoVf 
9  Ind.  849;  Temple  v.  WiUiam$f  4  Ired.  £q.  39^  Woodruff  y. 
Bowlu,  104  N.  C.  197. 

It  ia  well  settled  thai  m  husband  may,  after  marriage,  make 
gifts  and  presents  to  his  wife  which  will  be  supported  in  equity 
against  himself  and  his  representatives:  Lucas  v.  Lucas,  1  Atk. 
270;  Atherly  on  Marriage  Settlements,  331;  Qarner  v.  Qarner ^ 
Biiab.  Sq.  1;  57  Am.  Dec.  688;  SrnUk  v.  SmUh,  Winst.  Bq.  30; 
and  it  seems  to  be  ake  well  established  that  a  trust  may  be 
raised  in  favor  of  the  wife  by  proof  that  her  husband  paid 
the  purchase-money  for  her  benefit  and  with  his  own  funds: 
Baybold  v.  Saybold,  20  Pa.  St.  808;  Pinney  v.  FeUows,  15  Vt. 
525;  Farley  ▼.  Blood,  80  N.  H.  864;  Dyer  r.  Dyer,  White  and 
Tndor's  Lead.  Cas.  Bq.  841. 

In  consideration  of  the  foregoing  autborities,  we  see  no 
reaseo  why  the  agreement  of  tbe  httaband  in  tbia  case  may 
not  be  fufllained  as  against  the  partieeto  tiiis  action;  and  this 
being  so,  it  must  follow  that  there  was  a  resulting  trust 

Affirmed.  ^_^__^ 

HnSBAHB  AVD    WlVI -<- FUBCHASS   BT    HUBBAVD -~  RbSULTDIO  TbUST  IN 

Favob  ov  Wm.  —  Where  property  is  pnrchaaed  by  a  husband  with  the  sep- 
arate fands  of  the  wife  aad  the  deed  taken  in  hia  name,  the  legal  title  is  in 
hin,  and  a  trost  resolta  in  the  wife'e  favor:  LmoentrotU  ▼.  CampbeU,  130  IlL 
603;  WrighUvUk  R'y  Co.  ▼.  Hofmu,  35  Ga.  668;  Buchanan  ▼.  Hubbard,  119 
Ind.  187;  Monigomeryr,  Ncff,  73  Tex.  203.  Where  land  is  purchased  with 
the  money  of  a  hueband  in  the  name  of  the  wife,  there  ie  a  resulting  trust 
in  hk  imwotx  B^ord  ▼.  OrmM.  16  N.  J.  B^.  S66;  84  Am.  Dea  166,  and  note» 
QQBkmi  ▼.  QMltmd.  96  Ma^  629L 
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Grubbs  V.  North  Carolina  Homb  Insubanob  Co. 

(108  KOBTH  Cabouha,  472.) 

iNflrRANOB  —  Waiybb  bt  Aosnt.  —  An  insaraoM  agent  anthoriaed  to  taka 
rUka  and  iaaoa  polioiea  haa  anfcboritj  to  waiTO  by  parol  a  aoaditinii  in 
a  poliey  Usued  by  him. 

Insurakob  — PowBR  OT  Subaoxht.  —  Wharo  a  general  tnraranoa  agent 
permita  hia  nibagent  to  receive  premiami  from  and  to  fill  ap  and  do- 
liver  polioiea  to  the  inanred,  the  acta  of  the  aabagent  are  regarded  aa 
the  acta  of  the  general  agents  and  persona  dealing  with  aneh  anbageni 
have  a  right  to  judge  of  the  extent  of  hia  anthority  by  the  natova  of 
the  busiueM  intraated  to  him. 

Insurakob  —  Waiver  ov  CoNDmoir  AOAinirr  Addittokal  lyauRAircB  vt 
AoBNT.  —  Where  the  insured,  holding  a  policy  conditioned  that  it  woald 
be  void  if  any  additional  insurance  were  taken  without  the  written  eon* 
aent  of  the  company  indorsed  thereon^  notiiiea  the  oompany'a  aabagent 
who  issued  the  policy  of  his  intention  to  take  out  additional  inanranos^ 
and  such  agent  says  that  it  will  be  all  righti  this  will  ooustitute  a  waiver 
of  such  condition  by  the  company. 

Ihsurahcb — Waiyxb  ov  Forvkitubb.  — Where,  after  breach  of  ooadition 
in  an  insurance  policy,  the  insurer,  with  knowledge  of  the  facta  oonati' 
tuting  the  breach,  by  hia  conduct  leads  the  insured  to  believe  that  he 
still  recoguiaes  the  validity  of  the  policy,  and  considers  him  protected  by 
it,  and  induces  him,  under  such  impression,  to  incur  ezpenae,  he  wiU  be 
deemed  to  have  waived  the  forfeiture,  and  estopped  from  setting  it  np 
as  a  defense. 

Iksuramcb  —  Waiver  ov  FoRrarruRX.  —  Where,  with  knowledge  of  facta 
constituting  an  alleged  waiver,  the  insurer,  through  hia  adjuater,  re- 
quires the  insured  to  furnish  an  invoice  of  gooda  destroyed,  proofs  of 
loss,  or  plans  and  specifications  of  the  building  burned,  or  to  appear  for 
examination,  such  acts  of  the  adjuster  will  constitute  a  waiver  of  for- 
feiture for  failure  to  secure  written  indorsements  of  additional  inanranae 
as  provided  in  the  policy. 

Imsuranob— Waiybr  ov  FoRFEirnitB  bt  Adjusteb. — WherSb  after  a 
fire,  the  adjuster  of  the  insurance  company  joins  the  agenta  of  other 
companies  in  an  effort  to  adjust  the  loss,  requires  the  production  of  the 
books  of  the  insured  for  examination,  asks  for  invoices  from  the  time  ha 
went  into  business,  or  for  duplicatea  because  of  their  destruction,  and 
objects  to  pajring  the  loss  only  on  the  ground  that  he  cannot  agrae  with 
the  insured  as  to  the  amount*  and  offers  to  pay  hia  proportion  of  the  loaa 
as  estimated  by  him,  the  company  is  estopped  from  insisting  npon  a  for- 
feiture  by  reason  of  a  breach  of  any  oonditiona  in  the  polioy  in  rafsranea 
to  taking  additional  insurance. 

Practice— Instructions.  — A  refusal  to  consider  written  requesta.for  inatno- 
tions,  unless  presented  at  or  before  the  doae  of  the  testimony,  is  not  error. 

ivsuRANGE  —  Mbabdrb  OV  Rbooyxrt.  —  The  measure  of  recovery  for  Io« 
of  goods  insnrad  against  fire  is  the  market  or  oash  value  of  the  goodi 
at  the  time  and  plaoe  of  the  fire. 

pBAcnoB  -~  SvBJBor  VOB  OoKMBNT  BT  ConNSBL.  —The  fact  that  dafendantV 
witness,  who  was  present  at  a  conversation  between  plaintiff  and  defend- 
ant's ageut  concerning  the  subject-matter  in  suit,  was  present  in  ooorl^ 
and  not  called  to  contradict  plaintiff  ia  a  legitimate  aubjeot  for  commaat 
by  counsel,  who  may  argue  tiierefron  that  plaintiff  ahaald  be  baliafadi 
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J.  W.  Hinsdale^  T.  W.  Jfofon,  and  B.  8.  Gay,  for  thd  ap- 
pellant 

R.  0.  BurUm,  Jr^  R  B.  PeAlei,  and  W.  O.  Bawen,  for  Um 
respondents. 

AvBBT,  J.  The  defendant  asked  the  court  to  instroct  the 
jury  that,  npon  consideration  of  all  the  evidence,  there  was 
no  waiver  of  the  condition  of  the  policy  requiring  the  written 
consent  of  the  defendant  to  be  indorsed  upon  it  provided  the 
plaintiff  should  take  out  additional  insurance  in  other  com- 
panics.  This  request  was  equivalent  to  a  demurrer  to  the 
whole  of  the  evidence,  it  being  admitted  that  additional  in- 
surance was  taken  out  in  other  companies  after  the  policy  sued 
on  was  issued,  without  first  securing  the  written  indorsement 
of  the  defendant's  consent  upon  it  in  accordance  with  the  ex- 
press requirement  of  one  of  its  conditions. 

If  Dr.  Ramsey,  the  agent  with  whom  the  plaintiff  treated, 
was  authorized  to  take  fire  risks  and  issue  policies,  he  was 
empowered  to  waive  by  parol  a  condition  in  a  policy  issued 
by  him:  Winansy.  Allemania  F.  Ins.  Co.^  38  Wis.  342;  Miner 
v.  Phoenix  Ina.  Co.,  27  Wis.  693;  9  Am.  Rep.  479;  Oans  v.  SU 
Paul  etc.  Ins.  Co.,  43  Wis.  108;  28  Am.  Rep.  536;  Phcenix  In$. 
Co.  y.  Spiers,  87  Ky.  286;  Kitchen  y.  Hartford  F.  Ins.  Co.,  67 
Mich.  136;  68  Am.  Rep.  344;  Westchester  F.  Ins.  Co.  v.  Earle, 
33  Mich.  143;  VieU  y.  Germania  Ins.  Co.,  26  Iowa,  63;  96  Am. 
Dec.  83;  Wood  on  Fire  Insurance,  sec.  391;  SJiearman  v. 
Niagara  F.  Ins.  Co.,  46  N.  Y.  626;  7  Am.  Rep.  380;  Fishbeek 
V.  Phcgnix  Ins.  Co.,  64  Cal.  422. 

Where  a  general  agent  permits  a  subagent  acting  under 
bis  direction  to  receive  premiums  from  and  to  fill  up  and  de- 
liver policies  to  the  insured,  the  acts  of  the  subagent  are 
regarded  as  the  acts  of  the  general  agent:  Continental  Ins.  Co.  v. 
Ruckman,  127  HI.  866;  11  Am.  St.  Rep.  121.  The  powers  of  an 
agent  are  prima  facie  co-extensive  with  the  apparent  authority 
given  him,  and  persons  dealing  with  him  may  judge  of  their 
extent  from  the  nature  of  the  business  intrusted  to  his  care: 
Wood  on  Fire  Insurance,  sec.  500;  Homthal  v.  Western  Ins. 
Co.,  88  N.  C.  71;  Seal  v.  Park  F.  Ins.  Co.,  16  Wis.  241;  82  Am. 
Dec.  719;  Davenport  v.  Peoria  etc.  Ins.  Co.,  17  Iowa,  276. 

Though  the  authorities  are  conflicting  upon  many  ques- 
tions that  have  arisen  as  to  the  powers  of  insurance  agents 
generally  to  bind  the  companies  for  which  they  act,  there  is 
a  growing  tendency  to  abrogate  rules  laid  down  by  some  of 
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the  emsrtff  when  the  insiired  eought  the  prtneixml  officers  of 
these  corporations  in  the  larger  towns,  and  asked  the  agents 
to  forvard  applioatians  for  insuranoe^  instead  of  waiting  at 
their  homes  for  agents  sent  to  solicit  their  patronage  and 
stimulated  to  active  and  persistent  effort  by  their  employers. 
We  conetir  with  the  jrrdge  below  in  the  opinion  that  if  Dr. 
Ramsey  was  intrirsted  by  the  defendant  (as  he  testified  thai 
he  was)  wiUi  the  blank  applications,  and  with  its  policies 
daly  signed  by  its  officers,  and  was  authorised  to  take  risks 
without  consulting  the  company,  to  issue  policies  by  simply 
signing  his  name  as  agent,  to  collect  premiume  and  cancel 
policies,  then  he  was  empowered,  as  agent,  to  waiTS  the  con* 
dition  that  no  additional  insurance  should  be  taken.  In  the 
case  of  Weitehetter  F.  Ins.  Co.  ▼.  fork,  83  Mich.  148,  an  agents 
when  asked  about  the  taking  of  additional  insurance,  said,  in 
substance,  that  it  would  make  no  difference,  but,  without  say* 
ing  it  in  so  inany  words,  left  the  inference  that  consent  in 
writing  was  not  necessary;  and  the  court  held  that  the  agent 
had  waived  a  condition  in  the  policy  similar  to  that  in  plain* 
tiff's  policy,  and  that  the  insurers  could  not  avoid  liability 
under  the  contract  because  additional  insurance  was  subse- 
quently taken  in  another  company  without  asking  for  or  se- 
curing the  indorsement  of  its  written  consent  on  the  original 
policy.  See  also  Oans  v.  St.  Paul  He.  Ins.  Oo.^  43  Wis.  108; 
38  Am.  Rep.  536.  After  testifying  that  he  was  permitted  by 
the  defendant  to  exercise  all  of  the  powers  enumerated  by  the 
Court  in  the  foregoing  instructions.  Dr.  Ramsey  stated  also 
that  Grubbs  did  say  to  him  that  he  would  want  further  in. 
surance,  and  that  he  (Ramsey)  Relied  that  he  thought  Qrubbs 
could  get  it  if  he  wished;  that  he  did  not  remember  any  nK>re 
of  the  conversation  on  that  subject  The  witness  Qay  testi- 
fled  that  Ramsey  said  to  Qrubbs,  when  asked  about  furthw 
insuranoe,  that  it  was  all  right,  so  that  he  did  not  insure  for 
more  than  three  fourths  the  value  of  the  stock.  Qrubbs  tes- 
tified that  he  told  Ramsey  the  exact  amount  of  insurance  that 
be  proposed  to  place,  and  did  take,  in  each  of  the  other  com* 
panics,  which  did  not  in  the  aggregate  exceed  three  fourths  of 
the  value  of  the  property  insured.  So  that  the  &ctB  in  our 
case  would  more  naturally  warrant  the  inference  that  the 
agent  did  not  require  his  assent  to  be  indorsed  in  writing  on 
the  policy  than  the  evidence  in  the  Michigan  authority  cited 
above,  because  Ramsey  not  only  conveyed  the  idea  that  it 
wovid  be  all  right  to  get  additional  insuraaeei  b«t  added  the 
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^oodition  that  the  whole  insurance  shonld  not  in  the  a^re- 
gate  exceed  three  fourths  of  the  value  of  the  property  insured, 
tliereby  excluding  the  inference  that  he  would  insist  upon  any 
other  condition.  But  even  upon  his  own  testimony,  Ramsey 
was  empowered  to  waive  the  indorsement,  and  if,  after  Grubbs 
notified  him  of  the  amount  whioh  he  proposed  to  take,  and 
-did  afterwards  take,  in  each  of  the  other  companies,  Ramsey, 
by  his  language,  left  Grubbs  to  infer  that  no  objection 
would  be  made  unless  the  aggregate  amount  of  insurance  in 
mil  of  the  companies  should  exceed  three  fourths  of  the  valu« 
•of  the  insured  property,  and  Grubbs  did  not  exceed  that  limit, 
then,  if  Gmbbs  was  induced  to  believe  that  the  forfeiture 
would  not  be  insisted  on  unless  the  limit  in  the  amount  of 
insurance  should  be  transcended,  and  acted  under  that  im- 
pression in  effecting  additional  insurance,  that  condition  of 
the  policy  would  be  oonridered  as  waived  by  the  company. 
We  think,  therefore,  that  there  was  no  error  in  the  rulings  of 
the  judge  below  upon  which  the  sixth,  fourteenth,  fifteenth, 
«ixteentb,  and  seventeenth  exceptions  are  founded.  It  seems 
that  some  of  the  counsel  abandoned,  while  other  counsel  in- 
«isted  upon,  the  exceptions  numbered  from  1  to  8,  inclu- 
sive, and  so  much  of  exception  10  as  referred  to  the  refusal 
<of  the  court  to  give  special  instructions  asked  by  defend- 
ant, and  numbered  7.  If,  after  a  breach  of  the  conditions  of 
«  policy,  the  insurers,  with  a  knowledge  of  the  facts  constitut- 
ing it,  by  their  conduct  lead  the  insured  to  believe  that  they 
«till  recognise  the  validity  of  the  policy,  and  consider  him  .as 
protected  by  it,  and  induce  him  under  such  impression  to  in* 
•eur  expense,  they  will  be  deemed  to  have  waived  the  forfeit- 
ure, and  will  be  estopped  from  setting  it  up  as  a  defense: 
Vide  V.  OervMma  Ins.  Oo.^  26  Iowa,  9,  and  note  88;  96  Am. 
Dec.  88;  (hklotk  O.  L.  Co.  v.  Germama  F.  Jns.  C^,  71  Wis. 
454;  6  Am.  St  Rep.  233. 

Where,  with  a  knowledge  of  the  facts  constituting  the 
4tlleged  waiver,  the  insurer,  after  the  insured  property  had 
been  destroyed  by  fire,  requires  the  insured  to  furnish  invmoe 
^of  goods  destroyed,  proofs  of  loss,  or  plans  and  specifications 
•of  the  building  burned,  or  to  appear  for  examination,  such 
acts  of  its  adjuster  amount  to  a  concession  that  the  forfeiture 
-for  failure  to  secure  the  indorsement  of  additional  risks  will 
jiot  be  insisted  upon:  P^nnayUfania  Fire  Ins.  Co.  v.  Kittle^  89 
Mich.  61;  Titm  v.  Glen$  Falls  In$.  Co.,  81  N.  Y.  410;  Cannm 
<r.  HofM  In$.  Co.,  58  Wis.  686;  W^Uterr.  Phmmx  In$.  Co.,  86 
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Wis.  67;  17  Am.  Rep.  479.  Where,  after  a  fire,  the  adjuster 
of  a  company  joins  the  agents  of  other  companies  in  the 
effort  to  adjust  the  loss,  requires  the  production  of  books  for 
examination,  and  asks  for  invoices  from  the  time  the  insured 
went  into  businesSi  and  the  invoices  not  being  furnished  be- 
cause of  their  destruction  by  fire,  then  asks  for  duplicates, 
which  the  insured  endeavored,  by  correspondence  with  cred« 
iters,  to  get,  and  objects  to  settling  on  the  ground  only  that 
he  cannot  agree  with  the  insured  as  to  the  amount  of  loss,  and 
offers  to  pay  for  his  company  its  proportion  of  the  loss  as  esti- 
mated by  him,  the  company  represented  by  such  adjuster  if 
estopped  from  insisting  upon  a  forfeiture  by  reason  of  the 
breach  of  any  conditions  in  the  policy  in  reference  to  taking 
additional  insurance:  F%$hb$ek  v.  Phcsnix  Ins,  Co.^  64  Cal.  422; 
Argall  v.  Old  North  State  In$.  Co.^  84  N.  C.  865.  See  espe- 
cially opinion  of  Gooley,  J.,  in  Pennsylvania  Fire  Ins.  Co.  t. 
Kittle,  39  Mich.  61. 

The  testimony  admitted  after  objection,  and  constituting 
the  ground  of  exceptions  4,  5,  and  7,  will  therefore  appear  at 
a  glance  to  be  competent,  if  our  view  of  the  law  in  reference 
to  waiver  by  conduct  subsequent  to  the  loss,  and  inconsistent 
with  the  idea  of  insisting  upon  a  forfeiture  for  failure  to  com- 
ply with  the  conditions  set  forth  in  the  policy,  be  correct.  It 
would  follow,  also,  from  the  principle  laid  down  by  us  that 
there  was  no  error  in  so  much  of  his  honor's  charge  as  relates 
to  the  doctrine  of  waiver  by  the  acts  of  the  defendant's  agents 
after  the  property  was  destroyed,  and  this  applies  to  the  thir- 
teenth, eighteenth,  and  nineteenth  exceptions. 

The  defendant  excepted  to  the  refusal  of  the  court  to  sub- 
mit an  issue  involving  the  question  whether  the  fact  that 
plaintiff  had  obtained  additional  insurance  in  the  other  four 
companies  was  made  known  to  the  defendant  before  the  fire 
occurred.  It  does  not  appear  that  the  refusal  of  the  court  to 
allow  the  jury  to  answer  such  an  issup  specifically  deprived 
the  defendant  of  the  opportunity  to  have  presented  to  the  jury 
any  view  of  the  law  arising  out  of  the  testimony  that  was 
material  to  his  defense,  and  there  was,  therefore,  no  error  in 
the  ruling  complained  of:  McAdoo  v.  Richtnond  etc.  IZ.  R.  Co^ 
106  N.  C.  161;  Emery  v.  Saleigh  etc.  R.  R.  Co.,  102  N.  C.  209; 
11  Am.  St  Rep.  727;  Lineberger  v.  TidweU,  104  N.  G.  510; 
Bonds  V.  SmUkf  106  N.  C.  664.  Indeed,  it  is  apparent  that, 
according  to  our  view  of  the  law  governing  this  case,  it  is  not 
Biaterial  whether  Primrose  and  Cowper,  the  president  and 
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adjuster  of  the  defendant  company,  or  the  agent,ltailisey,  had 
notice  of  the  additional  insnrance  before  the  loss,  lince  it  if 
not  denied  that  tbej  had  actual  notice  after  the  fire,  and  when 
Cowper,  according  to  the  testimony,  so  acted  as  to  waive  the 
right  of  the  company  to  insist  upon  a  forfeiture  of  the  policy. 
Besides,  it  seems  that,  in  order  to  make  the  issue  tendered 
subserve  the  proposed  purpose,  it  would  be  necessary  now  to 
amend  it  by  interpolating  the  words  ^  prior  to  the  loss,** 
and  it  is  rather  late  to  amend  defective  exceptions  in  this 
court 

The  ninth  exception  is  stated  in  the  record  as  follows: 
**  During  the  morning  session  of  the  court,  and  pending  the 
argument  of  counsel,  the  court  gave  notice  to  counsel  that  no 
epecial  instructions  would  be  considered  which  were  not  pre- 
sented at  the  convening  of  court  for  the  afternoon  session. 
Near  the  conclusion  of  the  speech  of  Mr.  Mason,  who  closed 
for  the  defendant,  just  at  night,  the  defendant  presented  an 
additional  special  instruction,  which  was  not  considered,  for 
the  reason  that  it  was  not  presented  in  apt  time.  Upon  the 
conclusion  of  the  speech  of  Mr.  Mason,  the  court  took  a  recess 
until  after  supper,  when  Mr.  Burton  closed  for  the  plaintiff." 

It  was  not  error  to  refuse  to  consider  written  requests  for 
instructions,  unless  presented  to  the  court  at  or  before  the 
close  of  the  testimony:  Marsh  v.  Richarisonj  106  N.  C.  54S; 
Taylor  v.  Plummer^  105  N.  C.  66;  Powell  v.  Wilmington  etc^ 
B.  R.  Co.,  68  N  C.  895. 

The  eleventh  exception  is  stated  in  the  record  as  follows: 
''There  was  evidence  tending  to  support  the  eleventh  and 
twelfth  instructions  asked  by  the  defendant  The  plaintifi*'8 
evidence  tended  to  show  that  the  cost  of  the  goods,  with  five 
per  cent  added  for  cost  of  transportation,  amounted  to  $8,- 
218.31,  made  up  of  the  amount  of  inventory  taken  of  August 
8,  1889,  16,852.71;  and  subsequent  purchases  show  by  his 
ledger  account,  and  certain  stocks  of  goods  purchased  from 
assignees,  etc.  (about  1475  worth),  14,007.68,  deducting  the 
amount  of  sales  from  August  8th  to  the  time  of  fire,  $1,478.01 
in  cash  sales,  and  11,682.10  in  credit  sales,  upon  which  there 
was  an  average  profit  of  thirty  per  cent;  that  his  purchases 
were  upon  thirty  days  and  four  months,  and  that  a  discount 
of  from  one  to  two  per  cent  could  have  been  obtained  by  poi^ 
chasing  in  cash;  that  the  value  was  at  least  17,400.  The  de- 
fendant's evidence  tended  to  show  that  the  valae  of  the  stock 
of  goods  did  not  exceed  three  thousand  iivo  hundred  «r 
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four  thousand  dollars  at  the  time  of  the  fire.  His  honor 
charged  the  jury,  on  the  second  issue,  that  the  measure  of 
damages  was  the  fair  cash  value  of  goods  at  the  time  and 
place  of  the  fire,  and  recapitulated  the  evidence  in  eztendo  as 
to  the  respective  contentions  of  the  parties  on  the  question  of 
damages.     The  defendant  excepted." 

The  rule  laid  down  in  this  court  is  substantially  the  same 
as  that  stated  for  the  court  by  Justice  Reade  in  Fowler  v.  Old 
North  State  Im,  Co.^  74  N.  C.  89,  and  is  expressed  in  almost 
identical  language.  In  that  case,  as  in  ours,  a  stock  of  goods 
had  been  destroyed  by  fire,  and  the  court  held  that  ^the 
measure  of  damages  against  the  defendant  is  the  market 
value  of  the  goods  (within  the  amount  insured)  at  the  time 
and  place  of  the  fire."  His  honor  substituted  ^fair  cash 
value  "  for  *'  market  value.**  We  can  see  no  material  differ- 
ence between  the  words  used  in  the  opinion  referred  to  and  the 
language  of  the  charge.  This  court  in  that  case  cited  May  on 
Insurance,  section  424,  and  the  authority  fully  sustains  the 
rule  announced.  Wood,  in  his  work  on  insurance,  section  445, 
says  that  one  who  takes  out  a  policy  on  a  stock  of  goods  can 
recover  *'  only  such  sum  as  the  goods  were  actually  worth  at 
the  time  of  the  loss,  not  what  they  coeft  him,  not  necessarily 
what  it  would  cost  him  to  replace  the  goods,  but  the  sum 
which  the  goods  were  worth  when  they  were  destroyed  by  the 
casualty  insured  against."  The  cost  of  the  property  in  the 
market  may  be  shown  as  one  of  the  elements,  but  not  the  test, 
of  its  value  when  destroyed;  and  on  the  other  hand,  it  is  com- 
petent for  the  insurer  to  prove  that  there  was  a  deterioration 
in  the  value  of  the  goods  after  the  purchase  and  before  the 
loss,  which,  if  not  resulting  merely  from  temporary  depression 
in  the  market,  will  tend  to  establish  the  value  at  the  time  of 
the  fire.  The  damage  depends  upon  the  ascertainment  of  the 
amount  for  which  the  property  can  be  sold,  and  that,  in  turn, 
depends  upon  its  actual  value  at  the  time  and  place  of  the 
fire:  Wood  on  Insurance,  p.  765,  sec.  445;  Western  Ins,  Co.  r. 
Norwich  etc.  Transp.  Co.^  12  Wall.  201.  In  Wynne  v.  Liver* 
pool  etc.  Ins.  Co.y  71  N.  C.  125,  the  court  construed  the  state- 
ment that  the  jury  had  found  "  the  value  of  the  stock  on  hand 
to  be  two  thousand  six  hundred  dollars"  to  mean  just  the 
same  as  if  they  had  found  that  ^*  the  damage  on  account  of 
the  destruction  of  the  goods  ^  was  two  thousand  six  hundred 
dollars,  thus  indirectly  giving  sanction  to  the  rule  laid  down 
by  tlie  judge  below  in  this  case. 
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la  BMriU  T.  Idmrpool  etc.  InM.  Co.,  66  N.  C.  70,  8  Am.  R^. 
494,  the  conrt  said:  ''The  value  of  the  tobacco  was  what  it 
was  worth  then  and  there, — what  it  would  have  sold  for  then 
and  there";  and  it  would  seem  that  there  is  no  material  dif- 
ference between  this  rule  and  the  charge  of  the  judge  that  the 
**  measure  of  damage  was  the  fair  cash  value  at  the  time  and 
place  of  the  fire/'  It  is  not  material  that  the  court  declared 
that  the  value  of  a  staple,  like  tobacco,  at  any  particular 
point  might  be  determined  as  well  in  another  way  by  ascer* 
taining  the  price  in  the  usual  markets,  and  deducting  stamp 
duty,  the  cost  of  transportation,  and  other  usual  and  neces- 
sary expenses.  But  it  was  not  in  fact  necessary  to  have  passed 
upon  the  question  of  the  quantum  of  damages  in  that  case  at 
alL 

The  fact  that  Mr.  Johnson,  who  was  a  witness  for  the  de- 
fendant, and  who  was  present  in  the  bar,  and  aiding  the  de- 
fendant's counsel  in  the  conduct  of  the  case,  was  not  examined 
to  contradict  the  plaintiff  Grubbs  as  to  what  occurred  when 
he  and  Cowper  came  to  adjust  the  loss,  was  a  legitimate  sub- 
ject of  comment;  and  it  was  not  error  to  refuse  to  stop  coun- 
sel from  using  the  fact  as  an  argument  to  show  that  the 
testimony  of  Grubbs  should  be  beUeved. 

We  understand  that  the  twelfth  exception  was  abandoned. 
It  was  at  any  rate  a  waste  of  time  to  discuss  it. 

Upon  a  review  of  all  the  assignments  of  error,  we  think  that 
there  is  not  sufficient  ground  for  a  new  trial,  and  that  the 
judgment  below  should  be  affirmed. 


Mcaaofoir,  0.  J.,  dissented,  and  expressed  it  as  his  opinion  that,  aside 
from  aU  question  aa  to  the  power  of  the  agent  Ramaey  to  waive  the  conditioa 
in  the  policy  against  additional  insarance,  the  evidence  accepted  as  true  did 
not  constitute  such  waivar.  In  this  connection  he  said:  "The  plaintiffs  knew 
of  the  condition  that  if  they  took  other  further  insurance  withont  consent  on 
the  part  of  the  defendant  written  on  the  policy  sued  upon,  the  latter  would 
be  void,  lliey  did  not  ask  Ramsey,  the  agent,  to  waive  the  condition,  to 
say  that  further  insurance  might  be  taken  withont  consent  written  on  the 
policy,  nor  did  they  give  him  or  the  defendant  notice  that  they  had  taken 
further  insurance,  nor  did  the  defendant  or  its  agent  have  such  notice  until 
after  the  loss;  at  moat^  tiiey  only  suggested  their  desire  and  purpose  to  oh* 
tain  more.  Kor  did  Ramaey  tell  them  that  they  might  take  other  insurauee 
withont  having  consent  of  the  defendant  indorsed  on  the  policy  sued  upon, 
and  that  they  might  do  so  without  notice  to  him  or  the  defendant.  The  fair 
and  just  interpretation  of  what  and  all  that  was  said  by  th»  plaintiffs  and 
Ramsey  is,  that  the  farmer  suggested  their  wish  and  purpose  to  obtain 
further  insurance,  and  the  latter  said,  in  reply,  they  might  do  sov  not  «>• 
wading  two  thirds  of  the  value  of  the  property  insareil,  in  the  uniy  and  aa 
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oontemplated  by  the  polioj  of  the  defenduit  held  by  the  plain tiffik  Ramsey 
did  not  say  they  might  do  otberwiae.**  This  did  not  famish  any  motiTO  or 
lessoD  on  the  part  of  the  agent  to  waive  the  condition,  nor  did  it  furnish  any 
ccasonable  ground  for  plaintifiEa  to  believe  that  he  had  consented  or  intended 
each  waiTer,  especially  in  the  face  of  the  fact  that  they  negligently  failed  to 
have  defendant's  oonsent  indorsed  on  the  policy,  and  felt  apprehensive  that 
the  insurer  woald  not  consent;  citing,  in  support  of  this  view,  CoUini  ▼.  Farm' 
wiUe  Ins.  ib  Banking  Co,,  79  N.  C.  279;  28  Am.  Rep.  322;  Sugg  v.  Haiiford 
Fire  Ina,  Co.,  98  N.  G.  143;  Ilavem  r.  Home  [n$.  Co,,  111  Ind.  90;  60  Am. 
Rep.  689;  Healy  t.  Imperial  Fire  Ins.  Co.,  5  Nev.  268;  May  on  Insurance, 
•ecs.  369-372;  Wood  on  Insurance,  sec  496. 

In  regard  to  the  second  qvestion»  that  the  defendant^  after  the  loes,  by  and 
through  its  adjuster,  waived  the  condition  in  question,  and  is  estopped  to 
daim  the  benefit  thereof  by  taking  steps  to  ascertain  the  extent  of  loss,  with 
a  view  to  pay  its  proportion  of  liability  upon  the  policy,  Judge  Merrimon 
widt  ''But  the  defendant's  agents  did  not  say  their  purpose  was  to  waive  tho 
condition;  nor  was  there  any  fair  implication  that  they  did,  nor  was  thertt 
•ny  consideration  for  each  waiver.  The  mere  fact  that  sncih  inquiry  waa 
■Mkde  could  not  reasonably  or  justly  be  treated  as  such  waiver  or  an  estoppeL 
The  defendant  mighty  without  waiving  any  right  or  defense,  make  such  in- 
quiry, in  order  to  learn  what  it  ought,  without  regard  to  its  legal  liability, 
fairly  to  pay,  if  anything.  It  might,  by  such  inquiry,  ascertain  whether  the 
loss  was  fairly  sustained,  whether  the  insurance  was  too  great,  whether  the 
Hock  of  goods  was  as  great  as  represented,  or  whether  the  same  was  over- 
^ued,  etc.  Simply,  anch  inquiry  ought  not  to  conclude  the  defendant  as  to 
any  proper  defense  it  might  have.  So  far  as  appears,  there  are  no  considera- 
tions, valuable  or  otherwise,  that  in  their  nature  do  or  oaght  to  so  conclude 
the  defendant.  It  does  not  appear  that  the  defendant  was  not  in  some  way 
prejudiced  by  the  additional  insurance:  May  on  Insurance,  2d  ed.,  sec  507." 

Firs  Inbubaitos  — Waitxb  ov  Comditioks.  —  Conditions  in  a  contract  of 
insuranoe  for  the  benefit  of  the  company  may  be  waived:  Kenyon  v.  JL  T» 
efe.  Au\  122  N.  Y.  247.  As  to  what  is  conduct  on  the  part  of  the  oompany 
necessary  to  constitute  a  waiver,  see  Weidert  v.  Stale  Ins,  Co,,  19  Or.  261:  20 
Am.  St.  Rep.  809;  Kenyon  v.  £,  T,  etc  Ass\  122  K.  7.  247. 

Firs  Imsuranoe — Waitsr  of  Conditions,  how  mat  bb  Madx.  — A 
waiver  of  condition  may  be  made  orally  by  the  company's  agent:  McFarland 
w,  Kittaning  Ins,  Co,,  134  Pa.  St.  690;  19  Am.  St.  Rep.  723.  and  note;  Phenias 
ins,  Co.  V.  Bowdre,  67  Miss.  620;  19  Am.  St.  Rep.  326,  and  note;  Insuranes 
Co,  V.  Brodie,  52  Ark.  11;  Stanhiher  v.  Mutual  Mill  Ins,  Co.,  76  Wis.  285;  or 
nay  be  raised  by  the  acts  or  conduct  of  the  company's  agent:  Wachter  v. 
JPhoenix  Ins.  Co.,  132  Pa.  St  428;  19  Am.  St.  Rep.  600;  Burson  t.  Fire  Ass\ 
136  Pa.  St.  267;  20  Am.  St.  Rep.  919,  and  note.  As  to  waivers  of  forfeitures 
incurred  by  taking  additional  insurance,  see  Cleaver  v.  Traders*  In$.  Co., 
71  Mich.  414:  15  Am.  St  Rep.  275,  and  note 

Firs  Insurancb  —  Waitsr  of  Forteiturs  bt  Compakt  —  Knowlsdqb 
>W  THE  Facts.  —  After  loss,  the  company,  with  full  knowledge  of  the  facts 
which  might  work  a  forfeiture,  may,  by  its  declarations  or  condnct,  waive 
the  right  to  insist  upon  a  forfeiture:  Ciiy  Planing  Co,  v.  Merlonis*  etc  F.  Ins- 
Co.,  72  Mich.  654;  16  Am.  St  Rep.  562.  Compare  Cfermania  F.  Ins,  Co.  r. 
HiA,  125  111.  351;  8  Am.  St.  Rep.  384;  Phanix  Ins.  <7c  v.  T(AnUnson^  125 
Ind.  84;  21  Am.  St  Rep.  203. 

Firs  Insurancb  —  Clerks  or  Agbnts  —  Waiver.  —  An  ordinary  insur- 
•ace  agent  has  the  power  to  employ  clerks  to  discharge  the  ordinary  bosi* 
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Baas  of  hii  agsnoy,  and  a  waiver  by  aaoh  dark  b  the  mdTar  of  fho  ugnk 
himself:  Aff  ▼.  Star  Av  /fit.  Cb.,  125  N.  Y.  57;  21  Am.  8t  Rep.  72l»  tmA 
note.  Insurance  companiea  are  responsible  for  the  acts  of  olerka  or  snb- 
agents  employed  by  their  agenta:  Indiana  Ins.  Co.  t.  HartweU,  123  Ind.  178» 
FiRB  iNdURANCX —  MsASORX  OF  Dam40Bs.  — The  role  for  the  measure  of 
damai^es  on  an  insurance  policy  is  the  extent  of  the  loss^  or  the  aotoal  dam- 
ages: InMunince  Co,  ▼.  Starr,  71  Tex.  733;  Siaie  Ins.  Co,  t.  Ta^lor^  14  CoL 
4d9:  20  Am.  St.  Rep.  281,  and  note. 

Trial.  —  Comments  of  Counsel  ufom  the  Failure  of  a  Pabtt  to  Tm- 
TiFT  OR  Produce  Eyidemce:  See  Huni  ▼.  State.  28  Tex.  App^  149|  19 
Si.  Rap.  815^  and  nota. 


Davib  v.  Davis. 

pm  KoETH  Carolina,  0(0.) 

Jueticb's  Judgment — Nonsuit  —  Res  Judicata  ~  EriDBiroi.  —  A  jnatfoo^ 
judgment  dismissing  an  action  is  not  necessarily  a  nonsuit;  and  under  a 
plea  of  res  JtLdkaki  to  such  judgment,  evidence  as  to  whether  or  not  the 
merits  were  inquired  into  upon  rendering  it  is  admissible. 

Jmn-ics's  Judgment  —  Res  Judicata.  —  A  justice's  judgment  on  the  merits 
is  conclusive  on  the  parties*  not  only  as  to  all  matters  pleaded,  but  as  to 
all  which  oould  or  should  have  been  pleaded. 

Action  on  a  bond.  On  the  trial,  plaintiffs  introduced  a 
bond  signed  by  one  Whitfield  and  defendant  Davis,  which 
had  been  assigned  to  them.  Defendant  Davis  admitted  his 
signature,  but  claimed  that  the  bond  was  void,  as  there  was 
no  payee  or  obligee  named  therein  when  he  signed  it.  The 
justice's  judgment  is  set  out  in  the  opinion.  On  appeal  from 
that  judgment,  the  justice,  as  a  witness  for  defendant,  testified 
that  he  issued  summons  against  the  defendants  Davis  and 
Whitfield,  and  that  at  the  trial,  after  hearing  the  evidence,  he 
rendered  judgment  against  Whitfield,  and  dismissed  the  case 
as  to  Davis;  that  his  judgment  was  based  solely  on  the 
ground  tbat  no  payee  was  named  in  the  bond  when  it  was 
executed  by  Davis,  and  that  he  did  not  consider  the  fact  that 
though  the  bond  was  void,  Davis  had  put  it  in  the  power  of 
Whitfield  to  borrow  money  thereon.  An  objection  was  made 
and  overruled  to  the  witness  testifying  as  to  what  occurred  at 
the  trial,  and  his  intention  and  reason  for  rendering  the  judg- 
ment, as  the  latter  spoke  for  itself.     Plaintiffs  appealed. 

/.  W.  Qraham^  for  the  appellants. 

L.  C  Edwards  and  J.  B.  Batchelor^  for  the  respondent. 

Clabk,  J.  The  defendant  pleaded  that  the  matter  was  rw 
judicata. 
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The  former  judgment  was  as  follows:  *'  This  cause  came  oq 
tnr  trial;  after  hearing  the  evidence,  it  is  adjudged  that  thi» 
warrant  be  dismissed  as  to  Jonathan  Davis '';  and  there  wa« 
further  judgment  that  the  plaintiffs  recover  of  the  other  de* 
fendant  in  that  action  the  amount  of  the  bond  sued  on,  with 
interest  and  oosts.  The  plaintiffs  insisted  that  this  was,  as  to 
Jonathan  Davis,  merely  a  judgment  of  nonsuit,  and  excepted 
to.the  admission  of  evidence  as  to  the  proceedings  had  before 
the  justice.  ^*  Evidence  of  what  a  justice  meant  by  the  judg- 
ment in  the  former  action  is  improper,  for  the  entry  must 
speak  for  itself.  But  it  is  otherwise  as  to  the  fact  whether  the 
merits  were  inquired  into  upon  rendering  it":  Ferrell  v.  Under^ 
woody  2  Dev.  111.  This  was  cited  and  approved  in  JtMtice  v* 
Justice^  8  Ired.  58;  Masseyy.  Lemon,  5  Ired.  557;  Carry.  Woodr 
leffy  6  Jones,  400;  and  in  other  cases. 

By  consent,  the  court  found  the  facts.  It  found  "that  there 
had  been  a  trial  on  the  merits  upon  the  issues  involved  in 
this  action,  and  a  judgment  heretofore  had  and  rendered  b^ 
tween  the  parties  hereto,  to  wit,  before  a  justice  of  the  peace,  in 
this  county,  on  the  9th  of  June,  1890;  that  said  justice  rendered 
his  said  judgment  solely  and  entirely  upon  the  ground  that  it 
was  proven  to  his  satisfaction  that  there  was  no  obligee  named 
in  the  bond  at  the  time  the  defendant  executed  the  same; 
and  that  said  justice  did  not  hear  or  consider  any  equitable 
claim  that  the  plaintiffs  had  against  the  defendant  on  account 
of  his  having  executed  said  bond."  This  is  conclusive,  nor  ia 
the  latter  part  contradictory.  Unless  the  former  proceeding 
was  terminated  by  a  nonsuit,  the  judgment  therein  is  con* 
elusive,  and  it  is  not  a  nonsuit  necessarily  because  in  form  a 
judgment  against  the  plaintiffs.  It  is  found  that  the  plaintiff 
failed  on  the  merits,  and  though  he  may  have  had  other  merits 
or  an  equitable  ground  of  maintaining  the  action^  it  was  hit 
own  &ult  he  did  not  present  it  on  the  trial,  nor  appeal  from 
the  judgment. 

The  judgment  not  being  a  nonsuit,  it  concludes  the  parties 
not  only  as  to  all  matters  pleaded,  but  as  to  all  wbieh  oould  or 
should  have  been. 

No  erwMT.  

JusncKs'  JuDomnnra  —  Ras  Judicata.  —  A  Judgment  rendered  by  a  Joe* 
tice  of  the  peace  ia,  until  reversed,  oenclnsive,  and  a  complete  bar  to  anotbtf 
proceeding  before  another  jnstioe  upon  the  same  cause  of  actions  MwrMkt 
▼.  MartUUer,  182  Pa.  8t  617;  10  Am.  St.  Bapu  604,  and  note.  Thejud^^ 
ment  of  a  Jnstioe  is  oondnsive  as  to  the  parties  to  the  oootroversyi  ImdwUk 
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r.  Fair,  7  Ired.  422;  47  Am.  De&  333^  and  note;  Smaj  t.  Eofol,  117  IncL 
299.  A  jnstioe  of  tho  peace  may  determine  whether  or  not  n  oriminal  liroaghl 
before  him  shall  he  dismissed:  People  r.  Ward,  86  GaL  085.  Bat  the  state 
may  appeal  from  the  judgment  of  a  Jnstioe  of  the  peao^  disoharging  the  de- 
lendant  a  a  bastardy  frooaeding:  JfcOoy  r.  SMi,  121  huL  180l 
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fcainnB— WoKfiB  Aotiovabui  pir  8k — Ikfamoi»  Oivnm.  —A  eliarga 
that  ana  baa  eomnettad  an  infamena  offense  is  aotionahle  per  m,  and  an 
eflbnaa  is  infanuma  whieh  ia  punishable  by  imprisonment  in  a  state  prison. 
Henoe  a  ohargo  that  one  has  committed  perjniy  is  aetionabla  per  m. 

Slaitdsb  —  Complaint  —  Pritilxoid  CoMMaNiOATioNS.  — The  plaintiff,  in 
bis  complaint  for  slander,  fa  not  required  to  negatire  the  idea  that  the 
woffda  sUaderooa  per  ee  were  ntterad  ander  snob  oironmstaaoea  that  de- 
leadant  wonld  be  protected  on  the  ground  of  privilege. 

BftAHDSB^  FuTiLiQa,  WHW  liATTiB  »  DsTBNSi.  — When  the  words  al- 
leged  as  slanderous  per  «e  were  uttered  in  the  oourss  of  judicial  proceed- 
ings, and  were  relevant  and  pertinent  to  the  matter  before  the  court, 
tiie  faet  that  they  were  pririleged  most  be  set  ap  in  defense^  unless  such 
€m*  ia  affirmatiTely  alleged  in  the  ocmiplaint. 

Blusdmb,  —  CoMPLAXHi^  —  Wkero  a  complaint  in  slander  alUges  that  the 
alanderous  words  were  spoken  in  a  judicial  proceeding,  the  fact  alone 
that  the  slanderer  was  prosecutor  in  such  proceeding  is  no  absolute  or 
preeumpliTe  protection  against  his  liability. 

•rjABn  —  CoMPLArHT — Jin>]iiiA&  KoTiCB.  —  Where  a  complaint  in  slander 
•rata  with  sa£Seiant  eertain^  thai  defendant  charged  plaintiff  with 
having  sworn  to  a  lie  when  examined  as  a  witness  in  a  certain  criminal 
ooyt  at  a  certain  term  against  certain  persons,  the  appellate  court  will 
take  judicial  notice  of  the  conrt  mentioned,  and  that  it  had  jurisdic- 


Slakdkk^  Complaimt^  SFSomoATioii  OF  SLAHDBiioim  Woftsfl. «  A  oom« 
plaint  in  slander  need  not  set  forth  the  language  or  substance  of  the 
testimony  delivered  by  plaintiff  as  a  witness  at  a  trial,  and  referred  to  by 
defendant  aa  constituting  false  swearing,  unless  the  latter,  when  uttering 
tta  slaaderoua  words,  specified  what  plaintiff  did  awear,  or  in  what  par- 
ticulars his  testimony  was  falsai 

8i»ABi>xft»GoMPiJkxiiT—  Pbatbr  voe  Damaais.  -*In  an  aotion  of  slander, 
a  separate  demand  for  damages  need  not  be  appended  to  each  alligation 
setting  up  a  cause  of  action. 

Blahbxb.  Appeal  from  a  judgment  overruling  a  demurrer 
to  a  complaint  in  slander,  alleging  that  defendant  had  orally 
charged  plaintiff  with  having  sworn  to  certain  lies  while  being 
examined  aa  a  witness  in  a  certain  criminal  case. 


•  /.  Peele^  for  the  appellant. 
Oeorge  A,  Shuford^  for  the  respondent. 
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Avery,  J.  The  charge  that  one  has  committed  an  infa* 
moiis  ofTense,  if  false,  is  actionable  per  se:  Pegram  v.  StoUz^ 
76  N.  C,  849;  McKee  v,  Wihon,  87  N.  C,  800;  Sparrow  ▼. 
Maynard,  8  Jones,  195;  Eure  y.  Odom^  2  Hawks,  52.  It  is 
not  ntaterial  whether  the  offense  charged  falls  within  the 
classification  of  felonies  or  misdemeanors,  if,  at  the  time 
when  the  words  are  spoken,  a  person  convicted  on  indictment 
for  it  would  be  subject  to  infamous  punishment:  Eure  v.  Oc/om, 
2  Hawks,  52.  Imprisonment  in  the  state  prison  is  infamous 
punishment:  MeKee  v.  Wilson^  87  N.  C.  800;  In  the  MaXter  of 
Hughes,  Phill.  (N.  C.)  62.  Perjury  is  a  misdemeanor,  and  is 
punishable  by  imprisonment  in  the  penitentiary  or  in  the 
county  jail,  and  by  fine  not  exceeding  one  thousand  dollars: 
Code,  sec.  1092.  The  contention  of  the  defendant's  counsel 
that  the  slanderous  language  appeared  to  have  been  used 
while  a  judicial  investigation  was  progressing,  and  that 
under  the  principle  stated  in  Nissen  v.  Cramer^  104  N.  C.  574, 
the  defendant  is  absolutely  exempt  from  liability,  finds  no 
support  in  the  admitted  allegations  of  the  complaint.  It 
does  not  appear  affirmatively  in  the  complaint  whether  the 
language  imputed  to  the  defendant  in  either  of  the  para* 
graphs  of  the  complaint,  setting  forth  specific  language  in 
which  the  charge  was  couched  on  different  occasions,  was 
spoken  at  the  time  of  the  trial  of  the  criminal  action,  or 
afterwards.  The  plaintiff  was  not  required  to  negative  the 
idea  that  the  words  slanderous  per  se  were  uttered  under 
such  circumstances  that  the  defendant  would  be  protected 
from  liability  on  the  ground  of  privilege.  The  fact,  if  true, 
that  the  words  were  uttered  in  the  course  of  a  judicial  pro- 
ceeding, and  were  relevant  and  pertinent  to  the  matter  before 
the  court,  must  be  set  up  in  the  answer,  if  the  defendant 
wishes  to  avail  himself  of  it  in  his  defense,  unless  it  be  gratu- 
itously alleged  in  the  complaint. 

If  it  had  been  alleged  that  the  language  was  spoken  when 
the  defendant  was  being  examined  as  a  witness  on  the  trial  of 
the  indictment,  still  it  does  not  appear  that  the  defendant 
sustained  such  relation  to  the  prosecutor  as  to  furnish  abso- 
lute or  presumptive  protection  «ngainst  liability:  Nissen  v.  Cra- 
mer,  104  N.  (J.  674;  Shelfery.  Gooding^  2  Jones,  175;  Briggs  v. 
Byrd,  12  Ired.  380.  There  is  nothing  alleged  in  the  com- 
plaint that  will  support  the  contention  of  the  defendant's 
counsel  that  the  action  cannot  be  maintained. 

We  think  that  it  appears  with  sufficient  certainty  that  de- 
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fendant  oharged  the  plaintiff  with  having  sworn  a  lie  when 
he  was  examined  as  a  witness,  in  the  criminal  court  of  Bun- 
combe County,  on  the  trial,  at  a  term  mentioned,  of  an  in- 
dictment (under  section  1062  of  the  code)  against  the 
persons  named  for  destroying  Penland's  fence.  We  take  ju- 
dicial notice  of  the  existence  of  that  court,  and  of  the  fact 
that  it  had  jurisdiction  of  the  ofifense  mentioned:  State  v. 
Ledford,  6  Ired.  6;  State  v.  Brown,  79  N.  C.  642.  It  was  not 
necessary  that  the  plaintiff  should  set  forth  the  language  or 
substance  of  the  testimony  delivered  by  him  and  referred  to 
by  the  defendant  as  constituting  the  false  swearing,  unless 
the  defendant,  when  speaking  the  slanderous  words,  went  on 
to  specify  what  the  plaintiff  did  swear,  or  in  what  particulars 
his  testimony  was  false:  Smith  v.  Smith,  8  Ired.  29. 

A  formal  prayer  for  relief  is  not  now  essential  in  any  com- 
plaint, and  where  a  plaintiff  specifies,  in  different  paragraphs 
of  the  complaint,  language  used  by  the  defendant  at  various 
times  before  the  action  was  brought,  but  amounting  in  each 
instance,  in  all  of  its  varied  forms,  to  a  charge  that  the  plain- 
tiff swore  falsely  as  a  witness  on  the  trial  of  a  certain  suit 
before  a  court  of  competent  jurisdiction,  it  is  not  necessary  to 
append  to  each  specification  a  separate  demand  for  damage: 
Harris  v.  Sneeden,  104  N.  C.  869.  Though  an  action  could  be 
maintained  and  damages  recovered  by  proving  the  utterance 
of  the  slanderous  words  set  forth  in  more  than  one  paragraph 
of  a  complaint,  the  language  used  in  each  instance  amount- 
ing to  a  charge  of  perjury  in  the  same  judicial  proceeding 
and  at  the  same  time,  it  does  not  follow  that  it  is  essential  in 
this  case  that  a  separate  demand  for  damage  should  be  ap- 
pended to  each  of  such  paragraphs:  Harris  v.  Sneeden,  104 
N.  C.  369.  The  rule  referred  to  in  the  demurrer  is  not  sus- 
ceptible of  the  construction  that  counsel  seem  to  have  given 
to  it 

For  the  reasons  given,  we  think  that  the  demurrer  was 
properly  overruled.    There  was  no  error. 

AfiBrmed.  ^_^ 

Slahder  —  WoBDB  AonoKABLB  FSB  8s  —  Cbaboxho  ah  Ihtamovs 
OwwrnmsE.  —  Word*  ebftrging  a  oriminal  offens*  are  aotionable  per  se:  A  {feh 
T.  Wrighl,  17  Ohio  St.  23S;  03  Am.  Dec.  615,  and  note;  RoberU  y.  JRamtiey, 
86  Ck.  432;  Noyu  v.  Hall,  62  N.  U.  694.  Worda  charging  a  person  with 
perjuiy  are  actionable  per  m:  Oommoru  r,  WaUer$,  1  Port,  877;  27  Am. 
Dec  635;  Oilman  r.  Lowell,  8  Wend.  573;  24  Am.  Deo.  06,  and  extensive 
note;  Nia^en  r.  Cramer,  104  N.  O.  674;  Davii  ▼.  IkufU,  87  Tenn.  200;  Wdi 
T.  Itrael,  42  La.  Ann.  055. 
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SxjLMiWE  —  P&IYILEOBD  OoKMUif lOAXXOM. » In  tlander,  the  itsaa  that 
the  words  epoken  were  a  priyileged  eommanioation  ia  not  raised  by  »  general 
denial;  It  mnst  be  pleaded:  Beu  ▼.  Bparks,  44  Kan.  406;  81  Am.  St.  Rep. 
SOO,  and  not*.  PriTiIeged  eomrnnnioation  la  a  matter  of  law:  Byiam  v.  CW- 
Uns,  111  N.  Y.  143;  7  Am.  St.  Bep.  726. 

Words  spoken  in  the  coarse  of  a  judicial  prooeedin^^  though  aotionablo 
per  sf,  are  prima  /ode  privileged:  CaOthu  r.  Sumner^  13  Wis.  193;  80  Am. 
Dea  738»  and  note;  £radie^  v.  Eeatk,  12  Pick.  168;  22  Am.  Dea  418,  and 
note. 
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tltt  MOMH  Cabouiu,  188.1 

BxmBAWD  ASD  WiwE — Tbuat  in  Fayoe  of  Marktbd  Wotuy^OoMTBT- 
AHCS  BT  HusBAiTD  Au)NK —  Advbbss  PoasxsaiOM.  —  Where  land  ia  eon- 
▼eyed  to  a  tmatee  for  the  sole  and  separate  nse  of  a  married  woman,  and 
the  husband  subsequently  conveys  the  same  by  deed  exeented  by  him 
and  bia  wife,  in  whieh  her  name  only  appears  in  the  attestation  olaaae, 
and  in  which  no  reference  ia  made  to  the  tmatee  nor  the  trust  estate,  the 
deed  is  that  of  the  husband  alone,  and  does  not  convey  the  title  which 
is  Tested  in  the  trustee,  subject  to  be  lost  to  him  and  to  Test  in  the  pnr- 
ehaser  by  virtue  of  the  adverse  possession  of  the  latter. 

Husband  and  Witb  — Trust  in  Fayor  of  Marribd  Woman — Contst- 
ANOS  BT  Husband  Alonb — Adtxbsb  Possrssion  AOADiar  TRU8tB&  — 
Where  land  ia  conveyed  to  a  trustee  for  the  sole  and  separate  use  ol  a 
married  woman  for  life,  and  at  her  death  to  be  divided  between  the  anr- 
▼iving  children  of  her  marriage,  the  title  vesta  in  the  tmatee;  and  though 
a  conveyance  by  the  husband  alone  wilt  not  couTcy  the  title,  still,  it  may 
vest  in  the  purchaser  by  meana  of  adverse  poseession  against  the  tmatee; 
and  when  hia  title  ia  thua  barrad,  the  eonteii  ^m  truM  for  hl%  m  well  aa 
in  remainder^  are  also  barred* 

D.  L,  RuMseUf  for  the  appellants. 
Junius  Davis,  for  the  respondent 

Shsphebb,  J.  The  land  in  question  was  conveyed  on  the 
25th  of  April,  1863,  to  one  ''  Robert  Wood,  Jr.»  and  bis  heirs 
and  assigns/' in  trust,  "for  the  sole  and  separate  use, occupa* 
tion,  and  enjoyment  of  Charlotte  King  during  her  natural  life, 
and  at  her  death  to  be  equally  divided  between  any  children 
she  may  leave  her  surviving,  born  of  her  intermarriage  with 
her  present  husband,  share  and  share  alike,  and  to  be  in  no 
wise  liable  to  be  sold  or  taken  for  the  debts  of  her  said  hus- 
band.'* Charlotte  King  died  in  1889,  and  the  plaintiffs  are 
the  only  children  born  of  her  intermarriage  with  Isaac  W. 
King,  her  said  husband. 

The  said  King,  in  1869,  conveyed  the  land,  for  a  valuable 
oonsideratioui  to  one  Ann  Eliza  Orrell,  and  the  defendant 
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daiiDB  by  mesne  conyeyances  from  her.  CharTotte  King  eze- 
cated  the  deed  with  her  hasband,  but  her  name  does  not  ap- 
pear in  it  anywhere,  except  in  the  attestation  clause,  nor  does 
the  deed  refer  in  any  way  to  the  trust  estate  of  Wood. 

It  is  admitted  that  the  defendant  ^  has  been  in  the  actual 
and  open  possession  of  the  said  land  since  the  date  (Septem- 
ber 16,  1880)  of  the  deed  to  him  (by  one  Chadwick),  claim- 
ing adversely  under  said  deed,  and  [that]  such  possession  was 
adverse  to  the  plaintiffs,  unless,  in  law,  it  was  not  adverse." 

The  first  question  to  be  considered  is,  whether  the  deed  ex* 
ecuted  by  King  and  wife  (the  trustee  being  no  party  thereto) 
conveyed  any  interest  of  the  wife  in  the  said  land,  so  that  toe 
trustee  would  have  been  prevented,  in  equity,  from  asserting  his 
legal  title  during  the  nine  years^  occupancy  of  the  defendant. 

In  Agricultural  Bank  v.  Rice,  4  How.  241,  it  was  said  that, 
**in  order  to  convey  by  grant,  the  party  possessing  the  right 
must  be  grantor,  and  use  apt  and  proper  words  to  convey  to 
the  grantee;  and  merely  signing,  sealing,  and  acknowledging 
an  instrument  in  which  another  person  is  grantor  is  not  suffi- 
cient. The  deed  in  question  conveyed  the  marital  interests  of 
the  husband  in  these  lands,  and  nothing  more." 

*^  In  the  following  cases  the  pame  rule  is  upheld  as  to  deeds 
exactly  similar  to  the  one  in  question,  where  the  party  signed, 
sealed,  and  acknowledged  it,  and  was  only  named  in  the  attes- 
tation clause:  Lufkin  v.  Curtis^  18  Mass.  228;  Leamtt  v.  Lani' 
prey,  18  Pick.  882;  23  Am.  Dec.  685;  Oreenouyh  v.  Turner,  11 
Gray,  382;  Stevens  v.  Owens,  25  Me.  94;  Coz  v.  'WeUs,  7  Blackfl 
410;  48  Am.  Dec.  98;  Hall  v.  Savage,  4  Mason,  273;  Bruce  v. 
IFood,  1  Met.  542;  Pierce  v.  Chase,  108  Mass.  258;  PurceU  v. 
Ocsham,  17  Ohio,  105;  49  Am.  Dec  448;  Chapman  v.  Crooks, 
41  Mich.  597;  Wildes  v.  Van  Voorhis,  15  Gray,  148;  Harper  v. 
Gilbert,  5  Gush.  418;  Hubbard  v.  Knous,  8  Gray,  567."  See 
also  1  Bishop  on  Married  Women,  seo.  694,  note;  Malone  on 
Keal  Property,  628-708. 

In  Oray  v.  MathiSj  7  Jones,  602,  several  of  the  foregcnng 
eases  are  cited,  and  their  doctrine  clearly  recognised  and  ap- 
proved. These  authorities  abundanUy  show  that  Mrs.  King 
was  not  a  party  to  the  deed  signed  by  her,  and  that  it  was  in- 
efficacious to  pass  her  estate  in  the  said  land. 

NeitlMr  did  her  husband  have  any  interest  jure  mariti 
wiiieh  he  eould  have  conveyed,  as  the  property  was  vested  in 
the  trustee  for  the  **  sole  and  separate  use  "  of  his  wife:  Heath' 
nan  y.  Hall,  8  Ired.  Eq.  420;  2  Lew  in  on  Trusts,  753,  756;  2 
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Perry  on  Trusts,  648.  Even  had  there  been  no  trust,  he  oould 
not,  under  the  act  of  1848  (Rev.  Code,  c.  56),  have  conveyed 
his  interest,  unless  the  wife  had  joined  in  the  conveyance,  and 
this  we  have  seen  she  failed  to  do.  The  deed,  then,  can  only 
be  regarded  as  that  of  the  husband,  and  as  he  had  no  interest 
wliich  he  could  have  conveyed,  the  trustee  could  have  main- 
tained an  action  at  any  time  against  the  defendant  for  the 
possession  of  the  property.  The  defendant  being  thus  exposed 
to  an  action  on  the  part  of  the  trustee  {Swann  y.  Myen^  75  N.  C« 
585),  and  having  been  in  the  continuous  possession  for  over 
seven  years  under  his  deed  from  Chadwick  (which  was  color 
of  title),  and  it  being  admitted  that  his  possession  was  actually 
adverse,  it  must  necessarily  follow  that  the  trustee's  estate  is 
barred.  It  is  suggested,  however,  though  not  seriously  pressed, 
that  the  possession  of  the  defendant  was  permissive  only;  but 
there  is  no  evidence  of  this,  and  we  have  but  the  naked  deed 
of  the  husband  and  the  admitted  adverse  possession  of  the  de- 
fendant. Indeed,  there  is  nothing  in  the  case  to  show  that 
Ann  Eliza  Orrell  ever  had  possession  of  the  land,  nor  does  it 
appear  that  the  defendant  ever  had  any  notice  of  the  deed  to 
Wood,  the  trustee;  nor  does  he  claim  under  it,  nor  is  it  part 
of  his  title.  The  only  evidence  as  to  the  possession  is  the  ad- 
mitted fact  that  Bhew  has  had  possession  since  1880,  claiming 
adversely  to  all  persons;  and  even  had  he  actual  or  construct- 
ive notice  of  the  trust,  the  estate  which  he  acquired  by  dia- 
seisin  would  not  be  subject  to  it,  as  it  is  well  settled  that  '*a 
disseisor  is  not  an  assign  of  the  trustee,  either  in  the  per  or 
po«f,  for  he  does  not  claim  through  or  under  the  trustee,  but 
holds  by  a  wrongful  title  of  his  own,  and  adversely  to  the 
trust":  1  Lewin  on  Trusts,  250;  1  Perry  on  Trusts,  241*  846; 
Benzein  v.  Lenoivy  1  Dev.  Eq.  225.  This  seems  to  be  conceded 
by  counsel.  It  is  not  insisted  that  the  trustee  would  have  been 
prevented  from  suing  because  of  any  equitable  estoppel  against 
Mrs.  King;  but  we  will  remark,  that  although  it  had  appeared 
that  her  husband  had  represented  that  the  conveyance  was  in 
proper  form,  and  she  had  simply  remained  silent  while  he  re- 
ceived the  purchase-money,  she  would  not  have  been  estopped: 
Clayton  v.  /Zom,  87  N.  C.  110.  Neither  would  the  consideration 
(other  lands  conveyed  to  her)  have  had  this  effect,  whatever 
equitable  remedy,  if  any,  Mrs.  Orrell  might  have  had  as  to 
the  land  conveyed  by  her  while  it  remained  in  the  hands  of 
Mrs.  King:  Scott  ▼.  Battle,  86  N.  0.  184;  ClayUm  y.  Jioss,  87 
N.  C.  110. 
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The  estate  of  the  trustee  being  barred,  it  is  well  settled  that 
the  ce^tuU  que  trust  are  barred  also.  This  principle  is  admira* 
bly  stated  by  Smith,  C.  J.,  in  Clayton  ▼.  Cagle,  97  N.  C.  801: 
"^  The  annexation  of  trusts  to  the  legal  estate  cannot  arrest  the 
operation  of  the  rule,  which,  under  the  circumstances,  ripens 
an  imperfect  into  a  perfect  title,  since  during  all  this  period 
the  defendant  was  exposed  to  the  action  of  the  true  owner 
[that  is,  the  trustee],  "and  his  negligence  in  bringing  it  tolls 
bis  entry  and  bars  his  action.  The  interest  of  the  cestui  que 
trust  is,  as  against  strangers  to  the  deed,  under  the  protection 
of  the  trustee,  and  shares  the  fate  that  befalls  the  legal  estate 
by  his  inaction  and  indifference."  See  also  Hemdon  t.  Pratt^ 
6  Jones  Eq.  827;  Wellborn  y.  Finleyf  7  Jones,  233;  Clayton  ▼. 
Rose,  87  N.  C.  110;  Swann  y.  Myers,  75  N.  C.  685. 

2.  It  is  very  earnestly  insisted,  however,  that  for  the  pur* 
poses  of  the  trust  it  was  unnecessary  that  the  trustee  should 
have  taken  any  greater  than  a  life  estate,  and  therefore  the 
remaindermen  should  not  be  barred.  The  principle  has  very 
generally  been  applied  in  cases  of  devise,  where  it  is  held  that 
there  is  more  room  for  construction  to  ascertain  and  carry 
into  effect  the  intention  of  the  testator,  and  accordingly  the 
estate  of  the  trustee  has  in  some  cases  been  enlarged  or  re- 
stricted to  conform  to  the  purposes  of  the  trust.  The  rule, 
however,  does  not  seem  to  be  recognized  in  this  state  as  appli- 
cable to  limitations  by  deed:  Evans  v.  King,  8  Jones  Eq.  387. 
But  conceding  to  the  fullest  extent,  for  the  purposes  of  the 
discussion,  that  in  such  cases  the  estate  of  the  trustee  will  be 
^  abridged  or  cut  down  "  to  a  life  estate  where  the  statute  of 
uses  would  generally  execute  the  ulterior  limitations,  or  as 
expressed  by  the  counsel,  where  the  legal  estate  is  unneces- 
sary to  subserve  the  purposes  of  the  trust,  we  are  nevertheless 
unable  to  see  how  it  can  avail  the  plaintiffs  in  this  action.  The 
land  was  purchased  from  a  stranger  for  a  valuable  considera- 
tion, and  the  plain  intention  of  the  parties  was,  that  the  entire 
legal  and  beneficial  interest  should  pass  out  of  the  grantor. 
Although  the  plaintiffs  may  not  have  been  in  existence  at  the 
time  of  the  execution  of  the  conveyance,  the  limitation  could 
have  been  made  by  a  deed  (operating  under  our  statute  of 
1715  as  a  common-law  conveyanoe)  directly  to  the  wife  for 
life,  the  inheritance  during  the  contingency  being  either,  as 
the  old  writers  say,  in  abeyance  or  in  nubibus  (Co.  Lit.  342), 
or  according  to  Mr.  Fearne  (Contingent  Remainders,  861), 
remaining  in  the  grantor  until  the  ascertainment  of  the  per- 
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Bona  who  am  entitied  to  take.  Under  snch  a  conveyance, 
however,  the  wife's  estate  would  have  been  subjected  to  the 
marital  rights  of  the  husband,  and  the  contingent  limitations 
over  could  have  been  defeated  by  the  destruction  of  the  life 
estate.  For  the  purpose,  therefore,  of  securing  her  in  the  sole 
and  separate  enjoyment  of  her  life  estate,  and  presumedly  to 
more  effectually  preserve  the  particular  estate  until  the  vest- 
ing of  the  remainders,  the  entire  fee  was  conveyed  to  Wood 
and  his  heirs,  in  trust,  for  the  purposes  declared.  Nothing  re- 
mained in  the  grantor,  and  there  being  a  valuable  considera- 
tion, there  could  never  have  been  a  resulting  trust  in  his  favor: 
Broum  v.  JameSy  1  Atk.  158;  Perry  on  Trusts,  158.  In  whom, 
then,  was  it  necessary  for  the  fee  to  vest?  It  could  not  be  in 
the  wife,  because  she  took  but  a  life  estate;  and  it  could  not 
go  to  the  children^  even  if  in  existence  at  the  execution  of  the 
deed  (and  this  does  not  appear);  for  it  is  well  settled  that  if 
the  use  is  contingent,  the  use  is  not  in  ene  until  the  happen- 
ing of  the  contingency  upon  which  its  vesting  depends,  and 
the  statute  will  not  execute  it  until  then:  Chudhigh^s  CoMe^  1 
Rep.  126;  Sanders  on  Uses,  110;  I  Sngden  on  Powers,  41;  4 
Kent's  Com.  241;  1  Cruise's  Digest,  354.  It  will  be  observed 
that  the  limitation  over  is  not  to  the  children  of  Mrs.  King, 
provided  they  survive  her  (in  which  case  they  would  have 
taken  a  vested  remainder,  subject  to  have  been  divested  after- 
wards by  their  death  before  that  of  their  mother),  but  it  is  to 
^'  any  children  she  may  leave  surviving  her."  During  her  life 
there  could  be  no  one  to  fill  the  description,  and  it  is  therefore 
quite  clear  that  the  uses  were  contingent.  The  fee,  then,  hav- 
ing  passed  out  of  the  grantor,  the  wife  taking  but  a  life  estate, 
and  the  children  having  but  a  contingent  use  which  could 
not  be  executed  by  the  statute,  it  must  follow  that  until  the 
death  of  Mrs.  King  it  was  necessary  that  it  should  have 
resided  in  the  trustee  and  his  heirs,  and  this  is  precisely  where 
it  was  placed  by  the  express  terms  of  the  conveyance. 

In  support  of  this  conclusion,  in  reference  to  the  facts  of  this 
particular  case,  we  reproduce  the  language  of  Ruffin,  C.  J.,  in 
BaiAe  v.  Pei%»ay,  5  Ired  576;  44  Am.  Deo.  59.  He  says:  ''  If 
the  trust  is  not  for  a  particular  person  only,  but  is  limited 
over  for  other  persons  for  whose  protection  the  trustee's  legal 
estate  is  necessary  or  highly  useful,  it  is  plain  that  the  duty  of 
the  trustee  to  those  entitled  in  future  requires  him  to  retain 
his  estate,  and  therefore  the  court  would  not  decree  him  to 
convey  it"   In  our  oaae  it  was  not  only  useful,  but,  as  we  have 
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r,  it  mm  absohitelj  naeeseary,  that  the  fte  should  haTO 
abided  in  the  tmcrtee  until  the  happening  of  the  contingencies 
mentioned.  The  legal  fee,  then,  being  in  the  trnstee,  and  hay« 
tng  been  barred  bj  his  inaction,  as  well  as  that  of  the  equitable 
lift  tenant,  there  remained  no  estate  to  feed  the  remainders 
-when  thej  vested  in  the  plaintiflTs  upon  the  death  of  their 
mother,  and  they  are  therefore  not  entitled  to  recoyer;  Hem- 
^den  y.  PraU,  6  Jones  Bq.  827,  and  the  other  cases  cited.  The 
'Case  of  Hemdon  is  slrongly  in  point  for  the  defendant.  There, 
in  the  words  of  the  defendant's  counsel,  the  purposes  ot  the 
tnmi  were  simply  and  purely  to  preserve  the  estate  for  the 
boBsfit  of  the  contingent  limitation  to  Mary  Hemdon  and 
tiie  others  during  the  life  of  Robert  and  Julia,  and  according 
to  the  contention  of  the  counsel  for  plaintiff,  it  was  only  neces- 
sary that  the  trustees  should  take  an  estate  for  the  lives  of 
those  two,  and  that  the  statute  could  only  run  against  that 
life  estate.  But  the  eooct  held  that  the  plaintiffs  were  barred, 
juid  they  treated  the  question  as  too  clear  to  admit  of  a  doubt 
If  there  had  been  anything  in  the  point  now  raised  by  the 
<:oun8el  for  plaintiffs,  it  certainly  would  not  have  escaped  the 
Attention  of  the  eminent  counsel  who  argued  the  case,  or  of 
the  v«7  aUs  lawyer  and  distinguished  jurist  who  delivered 
ihe  opinion.  Whatever  opinion  may  be  entertained  by  other 
eourts,it  is  yet  too  well  settled  in  this  state  to  admit  of  argu- 
ment, that^  where  the  trustee  is  barred,  the  CMtm$  que  tnut  in 
lemainder,  as  well  as  those  for  life,  are  barred  also:  Hemd&n 
V.  Pratt^  6  Jones  Eq.  827,  and  Swann  v.  Myers,  76  N.  G.  585. 

Under  the  view  we  have  taken  of  the  law  as  settled  by  this 
•court,  and  its  application  to  the  present  case»  it  is  hardly  ne- 
cessary to  review  the  authorities  cited  by  the  plaintiffs  from 
'Other  states.  We  will  remark,  however,  that  ElMs  v.  FUher^ 
S  Sneed,  281,  66  Am.  Dec.  62,  related  to  a  trust  created  by  de- 
vise, and  the  same  is  true  of  the  quotation  from  Coviier  v. 
Bobertion,  24  Miss.  278,  57  Am.  Deo.  168,  cited  by  counseL 
In  NicoU  V.  Walworth^  4  Denio,  886,  the  estate  of  the  trustee 
vras  but  for  life,  and  the  decision  is  explained  by  Danforth,  J., 
in  Bennett  v.  Garloch,  79  N.  Y.  302;  35  Am-  Rep.  517.  In  this 
latter  case  the  dootrioe  as  contended  for  by  the  plaintiffs  was 
xsoflgBissd  as  to  deeds,  but  its  application  was  denied  b»> 
^Miuse,  as  in  the  present  ease,  it  was  necessary  for  the  purposes 
of  the  trust  that  the  trustee  should  take  the  fee.  The  passage 
<sited  from  Perry  on  Trusts,  858,  to  the  effect  that  the  stator 
tory  bar  ought  not  to  run  against  the  cestuie  que  truet  in  re- 
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mainder,  If  not  0Q8tained  in  the  single  case  (ParUr  y.  Holly  3 
Head,  641)  cited  in  its  support.  The  case  only  decides  that  the 
eestuis  que  trust  are  not  barred  where  the  trustee  estops  him* 
self  from  suing  by  selling  the  property,  and  thus  ''uniting  with 
the  purchaser  in  a  breach  of  the  trust/'  *'  The  wrong,"  says 
the  court,  *'  is  to  the  eestuis  que  trusty  and  not  to  the  trustee," 
and  ''  he  could  not  sue  or  represent  them."  It  has  never  been 
insisted  that  the  bar  is  effective  against  the  cestui  que  trusty  ex- 
cept in  cases  where  the  trustee  could  have  sued,  as  in  this 
case,  and  failed  to  do  so. 

For  the  reasons  given,  we  are  of  the  opinion  that  his  honor 
committed  no  error  in  holding  that  the  plaintiffs  were  barred, 
and  could  not  recover. 

Affirmed.  ^__^ 

DiKD,  WHVTHBB  BoiDnro  oir  Okb  not  Namid  as  Gravtok  THiauv. 

^-The  qaestion  m  to  whether  or  not  a  person  is  bound  and  estopped  by  a 
oonTeyance  signed  and  sealed  by  him,  bnt  in  which  his  name  does  not  ap» 
pear  as  a  grantor,  is  discussed  at  considerable  length  in  the  note  to  Payms  ▼• 
ParhfT,  25  Am.  Deo.  226.  At  that  writing,  the  cases  appear  to  have  be«n 
about  equally  divided  on  the  subject;  and  though  there  is  still  an  irreconcil- 
able conflict  of  authority,  we  think  it  safe  to  assert  that  the  weight  of  the 
adjudicated  cases,  if  not  the  better  reasoning,  is  in  support  of  the  rule  that 
the  person  in  whom  the  title  to  land  is  Tested  must  use  appropriate  words  as 
a  grantor,  to  convey  the  estate;  that  signing,  sealing,  and  acknowledging  a 
deed  by  one  party  in  interest,  in  which  another  than  such  party  purports  to 
be  the  only  grantor,  wiU  not  convey  the  former's  estate. 

With  only  a  passing  notice  of  the  oases  cited  in  support  of  and  against 
this  rule  in  the  note  mentioned,  we  shall  proceed  to  add  the  later  authori« 
ties.  The  doctrine  is  announced  in  Harriwn  y.  Simons^  06  Ala.  SIO^  that 
where  several  parties  are  named  as  grantors  in  a  deed  to  which  their  signa- 
tures and  seals  are  attached,  another  person  whose  signature  and  seal  is 
affixed  thereto,  but  who  is  not  named  as  a  grantor  therein,  is  not  one  of 
the  grantors,  and  the  deed  does  not  pass  his  interest  in  the  land.  In  a 
subsequent  case  it  was  decided  that  a  oonveyanoe  of  land  which  par- 
ports  to  be  executed  by  the  wife  only  as  grantor,  and  which  is  only  signed 
by  the  husband,  while  the  names  of  both  are  alBxed  as  grantors  in  the  cer- 
tificate of  probate,  is  inoperative  to  pass  the  title  of  the  husband:  QiuUm 
T.  VTew*,  84  Ala.  193.  A  oonveyanoe  by  a  married  woman  of  land  belonging 
to  her  as  her  statutory  separate  estate,  duly  executed,  ackuowledgedt  and 
certified,  and  signed  by  her  husband,  but  in  which  he  is  not  named  as  a 
grantor,  and  which  oontains  no  words  of  conveyance  sufficient  to  pass  or  to 
constitute  evidence  of  an  intention  to  pass  his  interest  in  such  land,  is  merely 
the  void  deed  of  the  wife,  to  which  the  husband  is  not  a  party,  and  to  wfai^ 
bis  concurrence  is  not  expressed  in  the  manner  prescribed  by  the  statntei 
Hammond  v.  Thompson,  56  Ala.  689;  Blithe  v.  Dargm,  68  Ala.  S70;  the 
latter  case  holding,  in  addition,  that  such  deed  could  not  be  enforced  in 
equity  as  a  contraot  to  convey,  though  the  purchase-money  had  been  paid, 
and  possession  taken  and  continued  thereunder  for  five  yearsL    In  Ptahodk^ 
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▼.  H€w^  02  Me.  83;  83  Am.  Deo^  48^  tii«  rak  it  maouieed  Iki*  11  mm 
ibintly  with  anollMr  aigiiit  Mali,  and  deliTen  »  eonrayanoe  sappoaed  and  !»• 
tended  to  be  a  perfeet  deed,  and  hia  name  deea  not  appear  aa  n  gnntar 
ther«in»  hia  intereat  in  the  land  doea  not  paas  by  the  deed. 

A  deed  which  aonie  of  the  paiiifla  named  therein  aa  gfantois  aoknowl* 
edge  aa  aneh,  bat  whioh  ia  not  aigned  by  them,  will  not  eonTey  their  intereil; 
and  a  oonreyanoe  in  which  a  number  of  peraona  are  mentioned  aa  grantor% 
and  whieh  ia  aimply  aigned  and  acknowledged  aa  their  deed  by  othera  n«t 
mentioned  therein  aa  grantora,  wiU  not  paaa  the  title  of  thoee  not  ao  naiaacl 
therein:  Adanm  t.  Medaker,  26  W.  Va.  127. 

The  mere  signing,  aeaUng,  and  acknowledging  a  deed  by  a  wife,  in  whieh 
her  hnaband  parporta  to  be  the  only  grantor,  will  not  conrey  her  intereat  in 
the  eetato:  Bradie^  w.  Miimmri  etc  By  Co.,  01  Mo.  498;  Baiekdm'  ▼.  Brv 
km,  112  U.  8.  396;  affirming  ^^rJMniralAMft  t.  SIob,  4  How.  225;  cited  m 
the  note  to  Paifm  r.  Parker^  25  Am.  Dea  225.  Conseqnently,  where  the  wife 
eC  the  grantor  it  the  owner  of  one  fifth  of  the  land  deaoribed  in  the  conveyance, 
and  ahe  Joina  only  in  tiie  tmtaUtm.  clanie^  and  in  the  execation  of  the  deed, 
the  deed  ia  not  eflbctnal  to  paaa  her  intereat^  and  only  the  hnaband'a  tide 
paaaaa  to  the  grantee:  OndMuM  t.  ZeiMe  o/Newdk  7  Ohio  St.  87.  And  a 
deed  dnly  signed,  aealed,  and  acknowledged  by  a  married  woman  and  her 
hnaband,  bat  which  doee  not  mention  her  name  aa  one  ef  the  grantora  thereia, 
will  not  paas  any  intereat  which  she  may  have  in  the  land  aoogbt  to  be  con- 
ireyed,  nor  will  it  relinqniah  her  contingent  right  iA  dower  therein:  Lamgliim 
T.  Freotm,  14  W.  Va.  322.  A  deed  exeented  by  the  hnaband  of  a  tenant  fm* 
life,  in  which  the  latter  joins  in  a  relinqaishment  of  dower  merely,  will  net 
convey  her  interest  in  the  estate:  Magniau  r,  ArmoU  81  Ark.  lOSL 

Under  the  Illinoia  atatate,  however,  it  ia  decided  that  where  a  hnsband 
eonveya  hia  eatete^  and  his  wife  daly  aigna  and  aoknowledgee  the  deed,  al- 
thoagh  ahe  ia  not  named  therein  aa  a  grantor,  the  deed  ia  anfficient  to  paas 
the  titie  and  bar  her  contingent  right  of  dower:  Jdhnmm  r.  Mon^tgomtry^  51 
DL  185l  8o  the  deed  of  a  married  woman  to  her  aeparate  eatate  is  effeetaal 
te  paaa  the  title,  if  daly  aigned  and  acknowledged  by  her  and  her  hnaband, 
althoogh  h«  is  not  named  aa  a  grantor  in  the  deed:  MUkr  ▼.  Sham^  108  IlL 
277;  StiUey  r.  PtdinuM  Oar  Co,,  120  U.  8.  275.  In  that  atete  it  was  also  de- 
cided that  a  conyeyaaoe  of  the  homestead  by  the  hnsband,  in  whioh  the  wife 
waa  not  named  aa  a  grantor,  but  which  ahe  daly  ngned  and  acknowledged 
jointly  with  her  hnsband,  waa  aafficient  to  paaa  the  title:  Tocum  ▼.  LooeU, 
111  DL  212.  On  the  other  hand,  it  haa  been  decided  in  Iowa  that  a  conTcy- 
anoe  of  the  homestead  by  the  hnsband,  in  which  the  wife  doea  not  join  aa  a 
grantor,  or  to  which  her  name  ia  ai&zed  by  a  third  person  without  antbority, 
is  void,  and  will  be  act  aside  at  the  aait  of  the  wife:  Bfi  v.  CMdkift  27  Iowa, 
376;  Brtmer  t.  Baiemim,  66  Iowa,  488.  The  doctrine  aanosmced  in  Cbc  t. 
ITefl^  7  Bbckf.  410^  that  the  deed  of  a  married  woman,  in  order  to  peaa  her 
intereat  in  land,  moat  contain  apt  granting  worda  in  the  granting  danae  in 
the  deed,  ia  affirmed  hi  SehM  ▼.  XeiMad^  51  Ind.  88^1.  A  deed  of  the 
land  d  a  married  woman,  in  which  ahe  and  her  hnaband  are  named  ae 
granteea,  and  aigned  only  by  the  wif<  bnt  anboeqnently  acknowledged  by 
both  hnaband  and  wife,  and  then  ddiTcred,  ia  roid,  and  paasaa  ao  title  to  the 
grantee:  MiUerr,  BMe,  107  Pa.  8t  885. 

Hie  mle  waa  ennndated  in  Massachnsetti^  in  an  early  caae^  tluKt  a 
woman,  in  <Mrder  to  bar  her  right  of  dower  or  paaa  her  intereat  in  reel 
anat  not  only  join  her  hnaband  in  execafting  the  dead,  bnt  that  the  deed  eo 
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osMRiiwrimttl'oiNiUfai  spt  wwib  of  gnnt  or  nl6flM  by  bsr:  OorfAi  v*  IFarct 
i^HuK  219;  6  Am.  Dee.  06.  IWs  rale  wmt  MtriofSty  adhered  to  in  theft  state, 
er  elioim  by  the  eitstimt  iU  the  note  to  P^i^fne  ▼.  Parker,  26  Am.  Deo.  226, 
and  by  Qrtenomgh  r.  Turner,  11  Oftiy,  88«;  While  this  role  might  be  foU 
Itfired'tf  therpreeiie  tfaestioii  were  before  theooort,  etill,  it  hie  been  decided 
in  trDbseqaent  oases  in  that  state  that  the  sseent  cf  the  hnsband  to  his  wife*a 
deed  of  her  landie  solBoieatly  shoim  to  pass  the  title  by  the  insertion  of  hia 
mmie  in-tiie  attestscion  olaiise,  in  token  of  his  rdinqnishment  of  all  interest 
in  the'piemises  ormveyqt  andwittr  His  sq^natnre  and  ssal  attaohed:  Chapman 
▼.  MUUr.  128  Mass.  269;  HUk  v.  Bcarm,  9  Allen,  408;  Child  v.  Sampaon,  117 
Meas.  62. 

An  exactly  eontrary  and  irreoonetlabfc  doctrine  to  that  annonnoed  in  tha 
foregoing  oases  is  pnxdaimed  in  Hrrnnha  r.  Jonfa;  66  Wis.  292.  It  is  there 
d^oided  that  a  dfeed'  granting  land  is  efflBctnaT  to  pass  the  title  and  interest  of 
a  person  exeoattng  it|  tbongh  he  is  not  named  therein  as  a  grantor.  This 
eeee  does  not  cite  any  anthority  in  favor  of  or  supporting  the  ruling  made, 
although  an  eflbrt  is  made  to  disffnguish  it  from  tiie  oases  maintaining  th« 
eontrary  rule.    We  fail  to  note  the  distinotion. 

In  the  late  ease  of  J9van$  r.  SummerUm,  l9Tla.  868,  it  was  deelded  that  th« 
deed  of  a  married  woman  oanveykig  her  separate  property,  containing  Htm 
name  of  herself'  only  si  the  grantor,  and  omittiBg  that  of  her  husband,  who 
joined  her  in  signing  and  acknowledging  it,  is  sufficient  aa  his  assent  and  join- 
ing with  her  nnder  the  statute  to  oonrey  the  estate  of  the  wife.  This  case 
it  decided  upon  the  authority  of  thcr  Hassaohusetts  cases  cited  aapni,  and 
Waodwardr.  Beaver,  88  N.  HI  29,  and  Stom  ▼.  MwOgomtrif,  36  BCiss.  88,  — all 
of  which  announce  a  similarmle.  In  Matin  r.  Rolftt  08  Ark.  107,  a  deed  of 
the  wife's  land  was  signed  by  both  husband  and  wife,  while  t^  granting 
clause  recited  that  the  husband  granted  the  land,  followed  by  a  dause  recit- 
ing that  *'Now,  I,  M.  H.,  wile  of  the  said  L.  H.,  f orl9ie  oon^eration  abovo 
set  forth,  do  hereby  assign,  release,  reHinquiirh,  and  quitdaim  all  my  righ^ 
title,  interest,  and  ownenAiiptothe  saxd  grantee,"  andtiierconri  deddedthat 
the  deed  operated  to  convey  the  wife's  interest  in^  the  estate,  aa  sneh  relin- 
^ishment  by  her  referred  to  the  property  elsewhere  described  in  the  deed. 

Where  two  of  three  heirs  receive  their  portion  of  their  ancestors  land, 
and  in  consideration  therefor,  and  at  the  request  of  the  third'  heir,  convey 
the  remaining  one  third  of  the  land  to  the  wife  of  tiie  latter,  with  covenant 
cif  general  warranty,  without  naming  hfm  as  one  of  the  grantors  In  the  body 
of  the  deed,  which  he  signs  and  acknowledges  with  his  co-heirs,  the  deed  ia 
sufficient  to  convey  the  title  to  hie  interest  to  his  wife,  who,  after  his  death, 
may  convey  it  to  a  third  person,  free  Of  the  claims  of  the  husband's  heirst 
RargU  v.  Ditmare,  80  Ky.  698. 

In  connection  with  the  subject  of  this  note,  it  may  not  be  amiss  to  state 
tintt  a  fbrged  deed  ia  utteriy  void,  and  does  not  convey  any  title  to  the  gran- 
tee, althoogh  he  may  be  ah  innocent  purchaser  for  value  without  notice  of 
the  forgery:  Oote  r.  Levi,  4>(  Qa.  879;  Jieck  v.  Clapp,  98  Fa.  St  081;  AmtSn 
y.'Dean,  40  Mich.  886;  Haighi  r.  VaUet,  89  CaL  246;  po8i,  p.  000. 
'  A  deed  purioined  fronvtbe  grantor,  or  obtained  from  him  by  fraud  with* 
Oftt  his  kiiowledge*or  consent^  does  not  divest  his  title,  nor  pass  it  even  to 
a  subsequent  purchaser  from  the  grantee  for  Talue  and  without  notioe; 
fflsmy  T.  dftrson,  96  Ind.  412r  Tl^tr  t.  BeekwHh,  80  Wis.  88;  II  Am.  Rep. 
5f6;  Bvert»  v.  Agtra,  4  Wis.  M3;  66  Am.  Dec;  814.  In  ^enr|r  ▼•  Cbrson,  96 
bid.  412,  it  was  said  that  **a  deed  delivered  without  the  knowledge,  cooasnl^ 
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or  ftoqnlaaoenoe  of  the  gnntor  it  no  more  oflbotatl  to  paas  title  to  tlio  grtntto 
than  if  it  wore  o  total  forgery,  althongh  the  inttroment  may  be  ipread  upon 
tiie  record,  and  innooent  porohaaere  om  not  sroteeted." 

A  oooToyanoe  to  or  by  a  peraon  whoee  ezietenoe  and  identity  ia  known  or 
oan  bo  aaoertained  will  paaa  hia  titJa,  althongh  the  oonveyanoa  la  made  and 
ezeootod  under  a  fietitiooa  name:  WUion  r.  White,  84  CaL  889;  l>aM  t. 
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Thompson-Houston  Eleotbio  GoifPANT  u  Simon. 

(20  OmsooN,  60.] 

OoHMOH  Cahbieiui — Clabsihoatiok.  — A  common  carrier  may  bo  ttthor  a 
ea^er  of  passengera  or  of  freight,  or  of  both. 

buriMT  Domain  —  Bubctuo  ob  Hobsb-powsb  Stbbbt-kailwatb  cah- 
VOT  EzBBCiSB  Bight  of.  — A  atatnte  inTosting  '*a  oorporatioo  organ* 
iied  for  the  oonstraction  of  any  railway"  with  the  power  to  czerctso 
the  right  of  eminent  domain,  and  which  appears  upon  ita  faoe  aa  only 
contemplating  and  anthorizing  a  railway  to  be  oonatmcted  where  none 
existed  before,  through  the  country,  and  requiring  bridges,  eattisgSy 
embankments,  tunnels,  buildings  for  depots,  engine-houses,  repair- 
shops,  and  switches  to  enable  it  to  properly  conduct  its  business,  and 
which  can  have  little  or  no  reference  to  corporations  organised  and 
operated  as  street-railways  propelled  by  electricity  or  horso-power, 
and  intended  to  accommodate  local  convenience  for  the  transportation 
of  passengers,  does  not  authorise  such  railways  to  condemn  priTata 
property  for  a  right  of  way, 

Dolph^  Bellinger^  Mallory^  and  Simon,  for  the  appellant 

Stottj  BoisCf  and  Stotty  for  the  respondent 

Lord,  J.  This  is  an  action  to  condemn  a  right  of  way  for 
A  street  and  suburban  railway  operated  for  the  carrying  of 
passengers.  A  demurrer  was  filed  to  the  complaint,  which 
was  sustained  by  the  court  below;  and  the  plaintiff  refusing 
to  proceed,  judgment  was  rendered  therein,  from  which  this 
appeal  is  taken.  The  contention  of  the  plaintiff  is,  that  our 
statute  authorizing  the  condemnation  of  land  for  a  right  of 
way  contemplates  the  exercise  of  such  power  as  much  by 
street  and  suburban  railways  propelled  by  horse-power  or 
electricity  aa  railroads  where  cars  are  propelled  by  steam. 
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The  argument  is,  that  section  8239,  Hill's  Code,  which  '^ro* 
vides  that  ^*a  corporation  organized  for  the  construct)  ju  oL 
any  railway  "  may  appropriate  land  for  a  right  of  way,  by  the 
use  of  the  phrase  *'  any  railway,"  ex  vi  termini  includes  street 
and  suburban  railway  corporations  organized  to  transport 
passengers  only,  and  propelled  by  horse-power  or  electricity, 
as  well  as  railroads  authorized  to  transport  passengers  and 
freight,  and  propelled  by  steam;  that  the  terms  of  the  statute, 
viewed  as  a  whole,  indicate  and  import  that  it  was  intended 
to  authorize  railway  corporations  to  condemn  lands  for  the 
use  of  their  road,  whether  they  were  organized  to  carry  pas* 
sengers  or  freight,  or  both,  or  whether  they  were  propelled  by 
steam  or  other  power.    To  strengthen  the  construction,  that  it 
is  not  necessary  that  the  railway  corporation,  however  pro* 
pelled,  should  be  formed  to  carry  passengers  and  freight  to 
entitle  it  to  exercise  the  power  of  eminent  domain,  and  con- 
demn lands  for  its  use,  the  language  of  section  3286  is  telied 
upon  as  showing  that  this  distinction  is  not  observed  with 
reference  to  navigation  corporations  authorized  to  construct 
portage  railways,  wherein  it  reads,  ^^  for  the  purposes  of  trans- 
porting freight  or  passengers  across  any  portage  on  the  line  of 
such  navigation,  •  ...  in  like  manner  and  with  like  effect  as 
if  such  corporation  had  been  formed  for  such  purpose."    To 
this  it  is  answered  that  every  railway  corporation  for  the  con- 
struction of  a  railroad  under  the  statute  for  the  condemnation 
of  lands  is  a  common  carrier,  and  that  such  a  statute,  being 
in  derogation  of  common  right,  is  not  to  be  extended   by 
implication.      Section  8254  of  the  statute,  authorizing  the 
condemnation  of  land  for  a  right  of  way,  provides:  "Every 
corporation  formed  under  this  chapter  for  the  construction  of 
a  railway,  as  to  such  road  shall  be  deemed  common  carriers, 
and  shall  be  entitled  to  collect  and  receive  a  just  compensa- 
tion for  transportation  of  persons  or  property  over  such  road." 
The  argument  is,  that  as  a  common  carrier  is  a  carrier  of 
goods  for  hire,  and  while  a  common  carrier  may  carry  pas- 
sengers, and  combine  the  two  employments  of  carrying  goods 
and  passengers,  as  is  almost  universally  done  by  railroads, 
yet  as  a  corporation  for  the  coiiPtruction  of  a  railway  it  cannot 
be  deemed  a  common  carrier  unless  it  is  formed  to  carry  goods 
and  passengers;  that  the  legislature  in  delegating  the  right 
of  eminent  domain  intended  only  that  such  railroads  should 
be  entitled  to  exercise  it  as  were  common  carriers  of  freight 
and  passengers;  hence  a  corporation  could  not  exercise  the 
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light  of  emiDent  domain  in  the  construction  of  a  railwaj 
organissed   to  transport   passengers  only,  and    not    freigfai* 
Mieioh  of  this  argument  is  based  on  the  technical  definition  of 
a  common  carrier,  as  one  who  undertakes  for  hire  to  transport 
the  goods  of  such  as  choose  to  employ  him  from  place  to 
place;  so  that  before  a  corporation  can  be  deemed  a  common 
oarrier,  it  must  of  necessity  include  in  its  business  the  trans- 
portation  of  goods  or  freight  from  place  to  places    There  is 
usually  in  a  railway  act  some  sections  which  have  the  e£fect 
of  putting  the  railway  company  on  the  footing  of  commoa 
oarriers:  2  Rob.  Pr.  634.     But  whether  made  so  by  general 
statute  or  by  their  charters,  railroad  companies  are  held  to 
be  common  carriers:  2  Am.  &  Eng.  Ency.  of  Law,  781.    And 
it  is  said  when  tbey  are  made  so  by  the  express  provision  of 
s  statute,  such  provision  will  be  merely  declaratory  of  the  law 
as  it  already  existed:  Hutchinson  on  Carriers,  sec.  67.   A  oom* 
mon  'Carrier  is  such,  because  his  duties  partake  of  a  publio 
character.    *'  To  bring  a  person,"  says  Judge  Story,  *'  within 
the  description  of  a  common  carrier,  he  must  exercise  it  as  a 
public  employment;  he  must  undertake  to  carry  goods  foi 
persons  generally,  and  must  hold  himself  out  as  ready  to  en- 
gage in  the  transportation  of  goods  for  hire  as  a  business,  and 
not  as  a  casual  occupation  pro  hoc  vice  ";  Story  on  Bailments 
sec.  495.     To  constitute  one,  then,  a  common  carrier,  it  ii 
necessary  that  he  should  hold  himself  out  as  such.    A  oarriei 
of  passengers  who  undertakes  to  carry  all  persons  who  applj 
to  him  for  transportation  is  engaged  in  a  public  employment 
and  is  a  public  or  common  carrier  of  passengers. 

'*  A  common  carrier  of  passengers,"  says  Judge  Thompson 
'^  is  one  who  undertakes  for  hire  to  carry  all  persons,  indiffer 
ently,  who  may  apply  for  passage.  Railroad  companies,  thi 
owners  of  ships,  ferries,  omnibuses,  street*ear8,  and  stage 
coaches  are  usually  common  carriers  of  passengers  ":  Thomp 
son  on  Carriers  of  Passengers,  26,  note  1. 

It  is  true  that  carriers  of  passengers  are  not  common  oai 
riers  as  to  the  persons  of  those  whom  they  carry.    But  com 
mon  carriers  are  classified  as  carriers  of  goods  and  as  carrier, 
of  passengers.   The  reason  is,  their  employment  is  quad  publi«, 
and  the  publio  have  an  interest  in  the  faithful  discharge  ai 
their  duties.     '*  Every  common  carrier,"  said  Mulkey,  J.,  ^'  h*s 
the  right  to  determine  what  particular  line  of  business  hi»  vill 
follow.     If  he  elects  to  carry  freight  only,  he  will  be  ViVH'i  no 
obligation  to  carry  passengers,  and  vice  versa.    So  if  L//  '^iilds 
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hinmeU  oat  «8  a  carrier  of  a  {Murliciilar  kind  of  lre%bt,  or  of 
iraigbt  generally,  jMrepared  for  carriage  in  a  partioiilar  way» 
be  will  only  loe  <boancl  to  carry  to  the  oactenl  and  in  the  man- 
ner pnq>0Be<L  He  irill|  nevertbeieBe,  be  a  common  carrier'': 
Wig^ku  Ferry  Co.  t.  EaU  8l  Zeim  a  Sfy  Co^  107  HI.  461. 
A  counnon  easier,  UseOf  vary  be -either  a  oaxrier  of  passengem 
er  fiiBigfat,  or  both.  The  argument^  then,  that  the  plaintiff  is 
wot  the  kind  of  a  corpotation  Aathoriaed  to  ezerdBe  the  power 
ef  emiaent  domain  becaoae  it  is  only  a  carrier  of  paeeeugerB, 
and  not  of  freight^  would  not  deprive  the  plaintiff  of  its  ohar* 
aoter  ae  «  common  oarrier^and  ae  ench  to  be  deemed  within 
the  etatnte.  Thii  would  intuit  in  giving  to  the  etatote  a  con- 
ttnieiion  wblcii  would  include  both  elaeeee  of  carriera«  but  not 
neoe»8arily  that  inch  carriere  ehould  combina  both  employ* 
menta;  it^mnght  be  engaged  in  aarrying  paesengera  or  freight^ 
or  both,  and  etiU  be  deemed  a  common  carrier. 

But  it  ii  iq^prehended  that  the  eaSer  Way  to  determine 
whether  the  word  ^  railway  ^  or  ^  common  carrier,"  aa  need 
in  the  etatnte,  ie  to  beconftaed  to  railroadi  operated  by  steam 
or  railroads  operated  by  other  power,  anch  bb  etreet^railwaye, 
ie  to  look  tft  the  contiext  and  intent,  and  in  that  way  aacertain 
wheAer  the  plaaiftlff  iaanch  eorperation  organiaed  fiur  tiie  con- 
struction of  a  railway  as  is  contemplated  by  the  statute  to  be 
inveeled  with  the  power  to  condemn  lands  for  the  use  of  its 
mad.  While  it  is  troe  that  the  word  ^  railway  "  may  include 
taihoads  operated  Igr  eteam  aa  well  sb  Ihoae  whose  cars  am 
propelled  by  some  odier  power,  yet  it  is  common  knowledge 
that  such  corporations  as  belong  to  the  latter  class  are  usually 
operated  as  street-railwaya  Ibr  local  convenience. 

The  plaintiff  ia  an  electric  company,  and  as  such,  we  know, 
belongs  to  the  olass-of  corporations  operated  as 'Street-railways 
for  the  benefit  of  the  local  pnbKe.  It  was'so  understood  at  the 
argument,  and  the  action  is  deecribed  as  one  to  condemn  a 
right  of  way  for  a  streetand  suburban  railway  for  the  carrying 
of  paeeengers.  t  take  it,  then,  that  we  are  to  consider  the 
plaintiff  aa  belonging  to  this  disss,  in  determining  whether 
it  is  such  a  corporation  for  the  constniotion  of  a  railway  as 
is  intended  by  the  statute  to  be  invested  with  the  power  to 
exercise  the  right  of  eminent  domain.  The  statute  provides 
(sec.  8239)  that  ^a  corporation  organised  for  the  contraction 
of  any  railway,^  etc.  (sec.  8240),  **may  appropriate  so  much 
of  said  land  as  may  be  necessary  for  the  line  of  such  road,  not 
exceeding  sixty  feet  in  width,  besides  a  sufficient  quantity  for 
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workshopSi''  sto.;  *'  and  in  case  of  a  railway,  a  sufficient  quan« 
tity  of  such  land  in  addition  to  that  before  specified  in  this 
section  for  the  necessary  side-tracks,  depots,  water-stations, 
cuttings,  embankments,"  etc.;  **and  such  railway  company 
shall  have  the  right  to  cut  down  any  standing  timber  in  danger 
of  falling  upon  its  road,"  etc.;  *'  may  cross,  intersect^  join,  and 
unite  with  any  other  railway,"  etc.;  *^  and  may  make  the  neces- 
sary turnouts,  sidings,  switches,  and  other  conveniences,"  etc. 
(sec.  8246) ;  and  *'  all  streams  and  other  waters  on  the  line 
of  such  roads  shall  be  safely  and  securely  bridged,  except," 
etc.;  and  (sec.  8254)  *^ every  corporation  formed  under  this 
act  for  the  construction  of  a  railroad,  as  to  such  road  shall 
be  deemed  a  common  carrier,"  etc.  Few,  if  any,  of  these  pro- 
visions have  any  reference  to  the  class  of  corporations  to  which 
the  plaintiff  belongs,  and  was  scarcely  intended  to  apply  to 
them.  They  contemplate  and  authorize  a  railway  to  be  con- 
structed where  none  was  built  before,  through  the  country, 
requiring  bridges,  cuttings,  fillings,  and  embankments,  and 
sometimes  tunnels  through  hills  and  mountains,  and  also 
the  building  of  depots  and  stations  for  the  accommodation  of 
freight  and  passengers,  of  engine-houses,  repairnshops,  switches, 
and  turnouts,  to  enable  the  corporation  to  properly  conduct  its 
business. 

A  railroad  corporation  which  must  avail  itself  of  the  benefit 
of  Buch  a  law  to  enable  it  to  do  these  manifold  things  to  build 
its  railway  and  put  it  in  operation  may  well  be  considered, 
from  the  public  nature  of  its  employment  and  the  interest  the 
public  has  in  the  proper  conduct  of  its  business,  as  a  *' com- 
mon carrier,"  without  a  legislative  declaration  that  it  shall 
be  deemed  such.  Bait  it  is  plain  that  the  provisions  of  such 
a  law  can  have  little  or  no  reference  to  corporations  organized 
and  operated  as  street-railways,  propelled  by  electricity  or 
horse-power,  and  intended  to  accommodate  local  convenience 
for  the  transportation  of  passengers.  They  contemplate  a 
track  laid  upon  an  established  street  or  highway,  and  are 
usually  restricted  to  the  bounds  of  the  city,  its  vicinity,  or 
adjacent  towns,  and  generally  derive  their  authority  to  lay 
their  tracks  upon  such  streets  or  highways  from  the  mu- 
nicipality or  county,  and  their  construction  is  regarded  by 
many  adjudications  as  a  legitimate  use  of  such  streets  and 
highways,  and  an  exercise  of  the  right  of  public  travel. 
This  distinction   as  to  the  uses  and  purposes  of  each   of 
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inch  class  of  corporations  is  thus  stated  in  Railway  Ce^ 
t.  City  Railway  Co.^  2  Durie,  178,  by  Robertson,  J.:  '<A 
railroad  is  for  the  use  of  the  universal  public  in  the  trans- 
portation of  all  persons,  baggage,  and  other  freight;  a  street* 
railway  is  dedicated  to  the  more  limited  use  of  the  local  pub- 
lic, for  the  more  transient  transportation  of  persons  only,  and 
within  the  limits  of  the  city.  In  the  technical  sense,  there- 
fore,  a  street-railway  is  not  a  railroad/'  It  is  not  enough 
that  a  railway  is  for  a  public  use  to  authorize  the  taking  of 
private  property,  but  the  taking  must  be  for  a  public  use 
within  the  scope  of  its  undertaking  and  the  object  which  it  is 
to  subserve. 

To  authorise  railroads  operated  for  such  purposes  to  take 
the  private  property  of  the  citizen  and  appropriate  it  to  its  use 
without  his  consent,  the  statutory  authority  for  it  must  be 
plainly  given;  otherwise  the  right  does  not  exist 

In  view  of  these  considerations,  we  do  not  think  the  pro- 
visions of  the  statute  for  the  condemnation  of  a  right  of  way 
applies  to  the  plaintiff,  so  as  to  authorize  it  to  take  private 
property  without  the  consent  of  the  owner  for  its  own  use  as  a 
right  of  way. 

It  follows  that  the  judgment  must  be  affirmed. 

ON  B8H8ABINO. 

LoBD,  J.  Further  consideration  of  our  statute  for  the  con- 
demnation of  a  right  of  way  by  a  railroad  strengthens  the 
conviction  that  it  does  not  extend  to  or  contemplate  the  busi- 
ness class  of  railways  to  which  the  plaintiff  belongs.  Few,  if 
any,  of  its  provisions  have  any  reference  or  application  to  it 
as  such.  Nor  has  any  authority  been  cited  or  argument  sug. 
gested,  other  than  that  the  word  *^  railroad  "  may  include  rail- 
ways operated  by  steam  or  other  power,  to  give  it  a  different 
construction.  In  preference  to  construing  the  statute  by  this 
method,  we  thought  the  safer  way  to  ascertain  what  the  legis- 
lature intended  was,  as  Shaw,  C.  J.,  in  Clenveland  v.  Norton^ 
6  Cush.  880,  *'  to  take  the  entire  provisions  of  the  act,  and 
ascertain,  if  possible,  what  the  legislature  intended."  From 
that  point  of  view,  we  thought  it  contemplated  a  railroad  in 
the  larger  sense,  and  such  as  is  considered  a  highway  for 
travel  and  traffic,  with  its  necessary  adjuncts,  and  that  it 
was  to  such  railroads  that  the  provisions  had  reference,  and 
come  within  the  design  of  the  legislative  grant  conferring  on 
such  the  right  of  eminent  domain  for  the  various  things 
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flpecified  «8  indbpenaable  io  effect  the  purposee  of  ite  organi- 
sation and  essential  to  csrry  on  its  business.    Nor  do  we  find 
that  the  anthorities  differ  with  us  in  this  regard.    Se&rring 
to  some  of  the  things  which  must  be  regarded  as  among 
the  acknowledged  necessities  for  operating  such  a  railioad, 
Le  Allen,  J.,  said,  in  /n  re  New  York  etc,  R.  JL  Co.  t.  Kip^  46 
N.  Y.  652,  7  Am.  Rep.  885:  'VBut  passenger  depots,  con- 
venient and  proper  places  for  the  storing  and  keeping  cars  and 
locomotives  when  not  in  use,  proper,  secure,  and  convenient 
places,  having  reference  to  the  public  interests  to  be  sub- 
served for  the  receipt  and  delivery  of  freight,  and  for  the  safe 
and  secure  keeping  of  property  between  the  time  of  its  receipt 
and  dispatcb,  or  after  its  arrival  and  discharge,  and  before  its 
removal  by  the  owner  or  consignee,  are  among  the  acknowl- 
edged necessities  for  the  running  stnd  ^operating  the  railroad 
to  the  proper  prosecution  of  the  business  in  the  intereate  of 
the  public.    They  may  be  regarded  as  indispensable  to  the 
accomplishment  of  the  general  purposes  of  the  corporation 
and  the  design  of  the  legislative  grant."    In  State  ec  rel.  Railr 
road  Co.  v.  BaUroad  Comw!re^  56  Conn.  312,  813,  Carpenter, 
J.,  said,  '*  Depots  for  passengers  and   freight  axe  essential 
parts  of  a  railroad,"  and  that  ''a. railroad  ia  incomplete  with- 
out tiiem."    In  speaking  of  the  constitutional  power  of  the 
legislature  to  authorise  the  talking  of  lands  for  the  construc- 
tion and  operation  of  railroads,  under  the  statutes  of  that 
state,  Libby,  J.,  said:  ''It  rests  upon  the  proposition,  now 
well  established,  that  railroads  are  public  highways,  the  great 
thoroughfares  for  public  travel  and  commerce ";  Spofford  v. 
Buckeport  etc.  Co.^  66  Me.  39. 

In  a  note  in  Am.  &  Eng.  R.  R.  Cas.,  p.  52,  referring  to  Mr. 
Justice  Harlam's  sammiug  up  of  the  legal  $tatu»  of  railroads 
as  public  highways  for  travel  and  traffic,  etc,  the  writer  says: 
'*  Whence  it  may  be  concluded,  and  these  conclusions  are 
sustained  by  authority,  that,  —  1.  Railways  are  quaei  public 
corporations,  created  for  the  purpose  of  conducting  the  busi- 
ness of  common  carriers  of  passengers  and  property  upon 
their  lines  of  railway,  and  for  ne  other  purpose;  2.  As  such 
they  are  engaged  in  a  public  service." 

From  the  point  of  view  that  railraaOs  are  highways  for 
public  travel  and  commerce,  it  is  indispensable  to  the  accom- 
plishment of  the  purposes  of  their  organisation  that  they 
should  have  depots  for  passengers  and  freight,  and  all  the 
adjuncts  necessary  and  essential  to  carry  on  their  business. 
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By  looking  si  tte  entire  proTisionv  of  etir  sta^tnte,  we  find  all 
tliesa  mattan.  proTidad  finr,  and  wltbixi  the  design  of  the  legis- 
lative  grant,  whence  we  conclude  that  our  statute  contem- 
plated a  railway  in  this  larger  or  comprehensive  sense,  and 
intended  to  confer  the  power  of  eminent  domain  on  such  as 
are  highways  for  the  carriage  of  passengers  and  freight,  and 
not  the  class  of  railways  engaged  in  the  business  to  which  the 
plaintiff  belongs. 
Our  conclusion  is,  that  the  motion  must  be  denied. 


Cabbieb%  GLAflBmOATioirg  oy.  —  A  carrier  may  Im  a  carrier  of  IMgbtt 
^fUmoTB  T.  {ktnmm^  1  Smdtoa  1^  H.  979;  40  An.  Dm.  96^  and  ooia;  or  a  car^ 
nw  <rf panongeix  Iknhw.  JhUmi,  19  CaL  S47;  oraoarrier  of  boOi  freight 
Md  iwnaangantt  WhMAtad  y.  SL  Limit  ete.  J?'y  Co.,  99  Mo.  263.  To  bring  a 
peracm  within  tha  dcecription  of  a  common  carrier  he  moat  be  engaged  in  a 
imblic  employmant:  8amm$  y.  Siewari,  20  Obio^  69;  55  Am.  Dea  445.  For 
a  deHnition  of  the  term  **paiaeugag  raUwayf"  aee  MiUvak  Borough  y.  Bver, 
fnef^  JPp  aa»  131  Pa.  flt;  1. 

Smvnv  IkmATB — Kmwt  cxr  SxmoiBB  or  tbb  Rxobt.— Street-rail- 
way f  nifniee  naiag  ateam-motRna  cannot  lay  their  tsaoka  longitodinaUy 
npon  the  atraeta  of  a  town  or  city,  withoat  the  aanction  of  the  legislature  of 
the  atate  oxpreaaly  appearing,  or  arising  firom  neoessary  implication:  Iktlff 
Y.  Geoqfta  Ut,  B.  B.  Cb.,  8e<}a.  793;  If  Am.  St  Rep.  286.  and  note.  Com^ 
p«a  OwwammiiwnMh  t.  Ork  etcB^B,  Co.^  87  Pa.  St.  339;  67  Am.  Dea  471. 
Statntaa  conferring  the  power  of  ezeroising  the  right  of  eminent  domain 
ahoold  not  be  enlaiged  by  donbtfal  interpretation:  Bird  y.  WihmingUm  etc 
B,  B.  €6,9$  Rich.'Bq.  46;  64  Am.  Dec.  739,  and  note;  note  to  OaineniUe 
He.  B'f  Co,  Y.  HaU,  22  Am.  St.  Rep.  49.  Snch  statntea  moat  be  atriotly 
poraoed:  Trtiier  y.  Mi$mmH  P,  B*y  Co.,  23  Neb.  242;  State  y.  ScoU,  22  Neb. 
OS;  SuHtmutom  etcM  B.C^y.  Jbknsom,  88  Kan.  MS;  Portmr  w.JhHrkam, 
H.  a  3M|  JfoMr  ^Bat^k  M.M.MLOQ.,  119  N.  7.  Mfi» 
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g»  Oaseoii,  M.] 

JgiMMBCT — FoBMKS  DiORVB  HOW  Far  Ck>iroLn8iY&  — A  decree  !■  aa  aa- 
tion  of  diYoroe  between  the  same  parties  for  the  same  oanse  of  action  l 
bara  tba  re-ezamination  of  the  same  facts  in  a  anbseqaent  case;  still,   | 
when  sBoagh  has  occnrred  since  the  rendition  of  the  first  decree  to  enti- 
tle the  plaintiff  to  relief,  a  decree  will  be  granted  in  the  anbseqaent 


AcnoN  for  divoroe.  The  complaint  charged  cruelty  and 
personal  indignities.  The  answer  consisted  of  a  general  de- 
nialy  and  the  further  defense  of  a  prior  decree  between  the 
fame  parties  and  upon  the  same  facts  alleged  here.  The 
plaintiff  obtained  a  decree,  and  defendant  appealed. 
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W.  R.  WmU  and  0.  A.  Sehlbrede,  for  the  appellant 

/.  C.  FuUerton  and  Oeorge  W.  Colvig^  for  the  reapondenl 

Per  CuRTAM.  It  ia  manifest  from  an  examination  of  this 
record  that  very  much  of  the  plaintiff's  case  is  covered  by 
the  former  decree  between  the  same  parties,  and  therefore 
cannot  be  considered  again  in  this  case.  But  there  ia  enough 
which  has  occurred  since  that  time  to  entitle  her  to  a  decree. 
The  alienation  between  these  parties  seems  to  be  permanent 
and  irreconcilable.  The  feelings  of  both  are  deeply  moved, 
one  against  the  other.  The  defendant  is  engaged  in  the 
saloon  business  at  Roeeburg,  and  has  been  for  many  years, 
and  appears  to  have  entertained  much  suspicion  concerning 
the  fidelity  and  chastity  of  his  wife.  From  hii  own  testi- 
mony in  the  case,  the  "  green-eyed  monster  "  seems  to  be  ever 
before  him,  and  his  frequent  insinuations  and  statements 
concerning  his  wife's  chastity  show  conclusively  the  state  of 
his  mind  on  the  subject.  It  is  unnecessary  to  recapitulate 
them  or  make  a  permanent  record  of  them  here.  So  far  as 
this  record  discloses,  these  charges  are  without  foundation. 
The  plaintiff  appears  to  have  been  industrious,  and  to  have 
manifested  at  all  times  a  becoming  solicitude  for  the  welfare 
of  her  children. 

We  do  not  find  any  error  in  this  decree  appealed  trom^  and 
it  is  affirmed.  

JvDonHT^FoRMn  Dioma  row  Far  OovoLvsiVBi  —  Wh«tti«r  a  Jvdf- 
ment  will  bar  another  aotioii  between  the  sam«  parties  depends  upon  whether 
the  thing  demanded  in  the  new  snit  is  the  same,  and  foanded  on  the  tsme 
facts,  as  the  first  snit  decided:  Shcomb  y.  J>€  Lizardi,  21  La.  Ann.  8fi6;  99 
Am.  Deo.  840,  and  note;  Bern  y.  Hines,  8  Kan.  890;  89  Am.  Dea  594  Mid 
note.  As  to  when  facts  are  not  reBjudieatOf  see  extended  note  to  L&t  t.  Lta^ 
96  Am.  De&  772. 

A  decree  dismissing  a  libel  for  diyoroe  is  not  oondnsiye  fai  a  sabeeqneKl 
action  of  laets  then  ak  issne:  JGr«6flr«  ▼•  iWtH  99  Mass.  198|  98  Am.  Dea  71^ 
aadnola 
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/vMHnr— What  n  Collatskal  Attaok.— A  Miktoral  atte«k  mt  % 
JudgoMBt  or  deeree  it  any  prooMding  which  ii  not  iniiitnted  for  tho  ox* 
prew  pnrpoM  of  annulling,  correcting,  or  modifying  it  Tho  fact  that 
the  partiaa  are  tho  lama,  and  that  plamtiff  teeka  to  attaok  tho  doorao  by 
allag»tioiia  in  the  reply  to  the  anawer.  doee  not  change  the  mle^  or  make 
the  attack  any  the  leae  a  collateral  one. 

Co^BiAiioT  —  PoasxssioK  or  Onb  Ck>-TXNAirT  n  Pobssssior  o#  the  Othkb. 
—  The  poeseeeion  of  land  nsnaally  foUowa  the  legal  title,  where  no  ad- 
▼ene  poeaemion  ia  ehown,  and  the  poseeaeion  of  one  co-tenant^  in  the 
abaenoe  of  an  ooater,  will  inare  to  the  benefit  of  hia  co-tenant. 

JoDOMSBT — CoNCLuanrsKisa  or.  — A  judgment  of  a  conrt  having  jnriadio- 
tion  ia  binding  on  the  parUea,  no  matter  how  erroneova  it  may  be^  until 
reveraod  or  annulled. 

/vsoMurr  canhot  be  Collatiballt  Attackbd  fob  Brbobs.  —When  a 
eoort  baa  jnriadiction  of  the  anbject-niatter  and  of  the  partiea,  ita  jndg- 
Bient  cannot  be  impeached  collaterally  for  errora  of  law  or  irregnlaritiea 
inpractica. 

FBAoncB  —  Plbai>ino.  —  A  party  oannot  aid  his  complaint  by  departing  from 
the  caoae  of  action  atated  therein,  and  alleging  another  and  different  one 
In  hia  reply  to  the  answer. 

JvDQummT  —  Whbv  Birdiho  nr  Collatbral  PiiocBBDnrafl.  —  When  a 
party  baa  an  opportunity  to  present  bis  defenae  and  neglecte  to  do 
ao^  the  Judgment  or  decree  against  him  ia  binding  in  a  collateral  pro- 
ceeding. 

JvDOMBirr  n  PAstrnoN — Ck>MGLU8iyBh*BSS  or — A  decree  in  partition  la 
conduaiTe  between  the  parties,  as  to  the  title  to  the  land,  and  the  fact 
thai  they  are  tenants  in  common.  Each  of  them  la  thereby  eatqpped 
from  attempting  to  ahow  in  another  proceeding  that  he  waa  holding  the 
premiaea  adTcraely  to  hia  co-tenant,  or  that  he  had  no  intereat  therein  at 
the  date  of  the  rendition  of  the  decree  in  partition. 

JvstiMBirr  OAXNOT  BB  CoLLATBBALLT  Attackbd  vob  Fraud.— A  domcatic 
judgment  of  a  court  having  jnriadictiou  of  the  subject-mattar  and  of  the 
partioB  cannot  be  questioned  collaterally  for  fraud  aUmuU  tha  record,  by 
the  parties  or  pririea. 

IVDOinEMT  IB  Paetriob  —  Ck>iiLATBBAL  Attaox.  —  When  a  decree  in  par- 
tition is  made  by  one  referee,  instead  of  three  as  provided  by  statute, 
tho  irregularis  cannot  be  inquired  into  in  a  collateral  proceeding 

AonoN  to  quiet  title  to  lot  8,  block  1 16,  in  the  city  of  Port- 
IbdcL  Plaintiff  claimed  to  own  the  land  in  fee,  and  to  be  in 
poeeession  of  aaid  lot  The  only  fact  necessary  to  an  nnder- 
•tanding  of  the  opinion,  and  not  given  therein,  is  the  follo?ring 
agreement:  — 

**  In  consequence  of  mutual  agreement  with  Mrs.  Ida  Hoi^ 
riU,  I  declare  under  oath  that  I  withdraw  my  individual  right 
«f  tha  title  of  an  individual  one-third  interest  in  lot  8,  block 
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116,  in  the  city  of  Portland,  allowed  to  me  by  law  of  the 
^.ourt. 

[Signed]  **Eu  Morbilu 

*"  PoATuuiD,  Oa,  August  9, 1879.'' 

Judgment  for  the  plaintifF,  and  defendants  appeaL 

J.  W.  Whcdley,  for  the  appellant 

A.  H.  Tanner  and  R.  R.  QiUner^  for  the  respondenl 

BsAN,  J.  It  is  conceded  by  respondent  that  if  the  decree 
in  the  partition  suit  of  MonriU  y.  Morrill  is  valid  and  binding 
on  her,  this  case  should  be  reversed.  Briefly,  the  facts  oonr 
corning  the  partition  suit  are  these:  In  August,  1882,  the  de- 
fendant herein,  Eli  Morrill,  commenced  a  suit  for  partition  in 
the  circuit  court  for  Multnomah  County,  Oregon,  against  the 
plaintiff  in  this  suit  The  complaint  was  in  the  usual  form, 
alleging  that  he  and  plaintiff  were  tenants  in  common  and  in 
possession  of  lot  8  in  block  116  in  the  city  of  Portland,  setting 
out  the  interests  of  the  respective  parties,  and  praying  a  par* 
tition  thereof  A  summons  being  duly  issued  and  served,  tbs 
plaintiff  appeared  by  her  counsel,  and  filed  an  answer,  in  which 
she  denied  tt^  possession  of  the  premises  by  herself  and  de- 
fendant, and  alleged  as  a  defense  that  she  was  then,  and  had 
been  since  the  first  day  of  March,  1878,  in  the  actual  and  ex* 
elusive  possession  of  all  the  property,  and  that  her  poaseasioa 
was  not  joint  with  that  of  plaintiff  or  any  other  person. 

A  r«;)ply  being  filed  denying  the  new  matter  alleged  in  the 
'  answer,  the  causf  was  referred  to  a  referee  to  report  the  facts 
and  the  law  to  the  court  In  January,  1883,  Uie  parties,  by 
their  respective  attorneys,  appeared  bef(we  the  referee  for  the 
purpose  of  taking  testimony.  The  plaintiff  offered  in  evi- 
dence a  certified  copy  of  the  judgment  roll  in  the  divorce  case 
of  Morrill  v.  Morrill^  and  the  following  stipulation  of  the 
parties  was  entered  into:  ^^  It  is  hereby  stipulated  by  the  par- 
ties, that  up  till  the  4th  of  February,  1882,  both  plaintiff  and 
defendant  occupied  the  premises  described  in  the  complaint; 
that  since  that  time  the  defendant  has  been  in  the  actual,  ex* 
elusive  occupancy  of  all  of  said  premises,  and  has  lived  there 
as  a  home,  and  Uiat  neither  the  defendant  nor  any  person  ftr 
him  has  actually  occupied  said  premises,  or  any  part  thereof, 
since  February  4, 1882,  as  a  home  or  otherwise;  that  both  be* 
fere  and  elnee  February  4,  1882,  and  up  to  the  prsseat:  Ham^ 
both  plaintiff  and  defendant  have  paid  taxes  and  street  im^ 
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prorements  according  to  their  respectiTe  Interests.  It  it 
understood  that  this  stipulation  shall  not  be  so  constmed  as 
to  affect  the  rights  of  either  party  as  a  tenant  in  common.  It 
is  further  agreed  that  the  referee  may  make  personal  inspec- 
tion and  investigation  of  the  premises  in  question,  and  from 
the  facts  thus  obtained  report  to  the  court  (if  this  suit  can  be 
maintained),  —  1.  Whether  the  projyerty  can  be  divided;  2.  If 
it  can,  then  how  division  shall  be  made;  8.  If  it  cannot  be 
divided,  then  recommend  a  sale." 

On  May  4,  1888,  the  referee  filed  his  report,  the  findings  of 
fict  and  conclusions  of  law  being  in  &vor  of  defendant;  and 
he  also  reported  that«  pursuant  to  the  stipulation  of  the  par- 
ties, he  had  made  personal  inspection  of  the  premises,  and 
Ibnnd  that  they  could  be  divided  without  injnry  to  the  rights 
of  either.  The  report  recommended  that  the  north  nineteen 
feet  of  the  lot  be  set  off  to  defendant,  and  the  south  thirty* 
one  feet  to  plaintiff,  each  portion  being  particularly  described 
in  the  report  Motions  were  made  to  confirm  and  set  aside 
this  report  by  the  respective  parties  to  the  suit. 

On  June  7,  1888,  the  court  being  fully  advised,  and  the 
eonnsel  of  the  respective  parties  consenting  thereto  in  open 
eoart,  a  decree  was  entered  confirming  said  report;  and  it 
was  adjudged  and  decreed  that  plaintiff  and  defendant  were 
tenants  in  common,  and  in  possession  of  the  property;  that 
plaintiff  was  the  owner  of  an  undivided  two  thirds  thereof, 
and  defendant  of  the  remaining  one  third;  that  the  premises 
eonld  be  partitioned  according  to  the  respective  interests  of 
tiie  parties,  without  prejudice  to  the  rights  of  either,  and  con« 
firming  the  partition  as  made  by  the  referee,  particularly  de- 
scribing in  said  decree  the  portion  set  off  to  the  respective 
parties.  It  is  argued  on  behalf  of  respondent  here  that  the 
decree  in  the  partition  suit  of  Morrill  y.  Morrill  is  void,  — 
1.  Because  defendant  was  not  in  possession  of  the  land  sought 
to  be  partitioned  at  the  commencement  of  the  suit,  and  such 
&ct,  it  is  claimed,  appears  from  the  record  thereof;  2.  That 
the  stipulation  entered  into  by  her  attorney  was  without  her 
knowledge  and  against  her  instructions,  and  was  done  for  the 
purpose  of  defrauding  her;  8.  That  no  referees  were  appointed 
to  partition  the  land  as  by  law  required. 

It  is  first  important  to  determine  whether  this  is  a  direct  or 
collateral  attack  on  this  decree.  The  contention  of  respondent 
is,  that  it  is  a  direct  attack,  and  therefore  no  presumptions  are 
to  be  invoked  in  order  to  sustain  it.    The  complaint  contains 
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no  allegations  concerning  this  decree,  but  the  first  menticB 
thereof  is  in  the  answer,  where  defendant  pleads  it  as  an  estop- 
pel. The  plaintiff  then  seeks  to  avoid  its  effect  by  averring 
in  the  reply  matters  which  she  claims  are  sufficient  to  invali- 
date it  This  is  undoubtedly  a  collateral  attack.  It  is  an  at* 
tempt  to  impeach  the  decree  in  a  proceeding  not  instituted  for 
the  express  purpose  of  annulling,  correcting,  or  modifying  the 
decree.  A  collateral  attack  on  a  judgment  is  any  proceeding 
which  is  not  instituted  for  the  express  purpose  of  annuUingi 
correcting,  or  modifying  such  decree:  12  Am.  &  Eng.  Bncy.  of 
Law,  147  j.  The  fact  that  the  parties  are  the  same,  and  that 
the  plaintiff  seeks  to  attack  the  decree  by  the  allegation  of  the 
reply,  cannot  change  the  rule,  or  make  the  attack  any  the  less 
a  collateral  one.  The  first  objection  to  the  validity  of  this  de- 
cree is  based  upon  the  stipulations  of  the  attorney,  ^  that  the 
defendant  in  the  partition  suit  has,  since  February  4,  1882, 
been  in  the  actual,  exclusive  occupancy  of  all  of  said  premises, 
and  has  lived  there  as  a  home,  and  that  neither  the  defendant 
nor  any  person  for  him  has  actually  occupied  said  premises 
or  any  part  thereof  since  February  4,  1882,  as  a  home  ct 
otherwise.'* 

The  contention  is,  that  a  plaintiff,  in  order  to  maintain  a  suit 
for  partition,  must  not  only  be  a  tenant  in  common,  but  in  the 
possession  of  the  land  sought  to  be  partitioned.  If  he  has  been 
ousted  or  disseised,  and  his  co-tenant  is  holding  adversely  to 
him,  the  suit  cannot  be  maintained,  and  many  authorities  are 
cited  to  that  effect  It  is  urged  that  this  stipulation  shows 
that  defendant  was  not  in  possession  of  these  premises  at  the 
time  he  commenced  this  suit,  but  had  been  ousted  by  the 
plaintiff  long  prior  thereto.  It  may  be  doubted  whether  such 
a  construction  can  be  put  upon  the  language  of  the  stipulation, 
since  possession  usually  follows  the  legal  title,  where  no  ad* 
verse  possession  is  shown,  and  the  possession  of  one  tenant  in 
oommon  of  the  land,  in  the  absence  of  an  ouster,  will  inure 
to  the  benefit  of  his  co-tenant:  Freeman  on  Cotenancy  and 
Partition,  sec.  167.  **  Actual,  exclusive  occupancy ''  by  the 
defendant  in  the  partition  suit  may  not  have  been  inconsistent 
with  the  title  of  her  co-tenant;  but  however  that  may  be,  it 
was  a  quttstion  for  the  court  before  whom  the  suit  was  pending, 
and  its  decision,  however  erroneous  it  may  have  been,  is  bind- 
ing on  the  parties  until  reversed  or  annulled  in  some  proper 
proceeding:  Atkins  v.  Kinnan,  20  Wend.  241;  32  Am.  Dec.  684; 
Voorhees  v.  United  States  Bank^  35  U.  S.  449;  Dolph  v.  Barney^ 
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6  Or.  191;  Woodward  t.  Baker ^  10  Or.  491;  Norton  v.  Hardi'ng^ 
8  Or.  861;  Hill  y.  Cooper,  8  Or.  254.  After  a  court  has  ao- 
quired  jurisdiction,  it  has  a  right  to  decide  every  question 
arising  in  the  ease,  and  however  erroneous  its  decision  maj 
be,  it  is  binding  on  the  parties  until  reversed  or  annulled* 
Here  we  have  a  competent  court  with  admitted  jurisdiction  of 
the  subject-matter  and  the  parties,  with  full  power  and  author- 
ity to  decide  all  questions  arising  in  the  case,  and  it  is  sought 
to  impeach  the  validity  of  its  decree  because,  forsooth,  it  was 
mistaken,  either  as  to  the  law  applicable  to  the  facts  before  it 
or  to  the  facts  themselves.  Baldwin,  J.,  in  the  case  of  Voorhee9 
▼•  UniUd  States  Bank,  85  IT.  S.  449,  speaking  on  this  subject,  says: 
**The  error  of  the  court,  however  apparent,  can  be  examined  only 
by  an  appellate  power;  and  by  the  Ia?rs  of  every  country  a  time 
is  fixed  for  such  examination,  whether  in  rendering  judgment^ 
issning  execution,  or  enforcing  it  by  process  of  sale  or  impris- 
oument  No  rule  ean  be  made  more  reasonable  than  that  the 
person  who  complains  of  an  injury  done  him  should  avail  him- 
self of  his  legal  remedy  in  a  reasonable  time,  or  that  that  time 
should  be  limited  by  law.  This  has  wisely  been  done  by  acts 
of  limitations  on  writs  of  error  and  appeals.  If  that  time 
elapses,  common  justice  requires  that  what  a  defendant  can- 
not directiy  do  in  the  mode  pointed  out  by  law,  he  shall  not 
be  permitted  to  do  collaterally  by  evasion.  A  judgment  irre- 
versible by  a  superior  court  cannot  be  declared  a  nullity  by 
any  authority  of  law.  If  after  its  rendition  it  is  declared  void 
for  any  matter  which  can  be  assigned  for  error,  only  on  a  writ 
of  error  or  appeal,  then  said  court  not  only  usurps  the  juris- 
diction of  an  appellate  court,  but  collaterally  nullifies  what 
such  court  is  prohibited  by  express  statute  law  from  even  re* 
versing.  If  the  principle  once  prevails  that  any  proceedings 
sf  a  court  of  competent  jurisdiction  can  be  declared  to  be  a 
nullity  by  any  court  after  a  writ  of  error  or  appeal  is  barred 
by  limitation,  every  county  court  or  justice  of  the  peace  in  the 
Union  may  exercise  the  same  right,  from  which  our  own  judg* 
ments  or  process  would  not  be  exempt**  We  need  not  pursue 
the  examination  of  this  question  any  farther,  for  the  principle 
is  so  well  settled  that  it  is  said  to  be  an  axiom  of  the  law,  thai 
when  a  court  has  Jurisdiction  of  the  sobject-matter  and  the 
partiet^  its  judgments  cannot  be  impeached  collaterally  for 
errors  of  law  or  irregularity  in  practice:  Cooper  v.  Seynclds,  10 
WalL  808;  Sibley  v.  Wizffle,  16  N.  Y.  180.  • 
On  the  argument  of  this  case  much  stress  was  laid  upon 
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the  effect  of  tbe  alleged  agreement  of  defendant  concerning 
the  property  in  dispute^  made  in  August,  1879;  and  it  was 
claimed  that  hy  Tirtue  of  that  agreement  plaintiff  became 
the  equitable  owner  of  this  property.  There  are  two  reasons, 
either  of  them  sufiBcient,  in  our  opinion,  why  plaintiff  can 
claim  nothing  by  virtue  of  this  agreement  in  this  suit.  The 
first  is,  such  agreement  is  not  alleged  in  the  complaint  or  in 
any  way  referred  to  therein.  If  plaintiff  intended  to  rely 
upon  this  agreement,  she  should  have  so  averred  in  her  com- 
plaint; not  having  done  so,  she  cannot  aid  the  complaint  by 
departing  from  the  cause  of  suit  stated  therein,  and  alleging 
another  and  different  one  in  her  reply.  In  her  complaint, 
plaintiff  seeks  to  prevail  by  virtue  of  a  purely  legal  title. 
This  agreement,  if  executed  by  defendant,  only  gave  her  an 
equitable  title  at  best  The  other  is,  that  this  writing  mis 
executed,  if  at  all,  long  prior  to  the  commencement  of  the 
partition  suit,  and  plaintiff  should  have  availed  herself  of 
any  rights  it  gave  her  in  that  suit:  Neil  v.  Tolman^  12  Or.  289. 
If  she  neglected  or  failed,  without  some  reasonable  excuse,  to 
produce  all  the  evidence  in  her  possessioa  in  that  suit,  it  is 
now  too  late  for  her  to  be  heard  to  complain.  There  must  be 
an  end  to  litigation,  and  where  a  party  has  an  opportunity  to 
present  his  defense  and  neglects  to  do  so,  the  demands  of  the 
law  require  that  he  should  take  the  consequences,  when  the 
judgment  or  decree  is  sought  to  be  enforced  against  him  in  a 
collateral  proceeding.  The  decree  in  the  partition  suit  is  con- 
clusive between  the  parties  as  to  the  title  to  the  land,  and  is 
a  solemn  adjudication  that  they  were  tenants  in  common 
therein:  Edson  v.  Munsell^  12  Allen,  GOO;  Hancock  r.  Lopez^  58 
Cal.  862;  Freeman  on  Cotenancy  and  Partition,  sec.  SSO.  The 
plaintiff  is  estopped  by  that  decree  from  allowing  or  attempt- 
ing to  show  that  she  was  holding  the  premises  adversely  to 
the  defendant,  or  that  he  bad  no  interest  therein  at  the  date 
of  its  rendition. 

The  next  question  in  this  case  is.  Can  Che  decree  io  the  par- 
tition suit  be  impeached  for  fraud  f  It  is  claimed  by  respond- 
ent that  the  evidence  and  findings  of  the  referee  show  that  the 
decree  was  obtained  by  fraud  and  collusion  between  ber  at- 
torney in  that  suit  and  the  defendant  here.  It  is  argued  with 
much  force  and  learning,  that  since  defendants  rely  upon 
the  particular  decree  as  one  of  the  muniments  of  their  title, 
plaintiff  should  be*  permitted  to  show,  if  the  facts  are  with  her, 
that  such  decree  was  obtained  by  fraud  and  collusion  between 
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attomej  and  adversary;  that  since  fraud  vitiates  eTsry 
transactioa,  evaa  a  judgment,  she  ought  to  be  permitted  to 
treat  this  decree  as  invalid,  when  sought  to  be  euforced  or  re- 
lied upon  even  in  a  collateral  proceeding.  This  we  believe  is 
the  first  time  this  question  has  ever  been  before  this  court  (or 
decision.  In  the  ease  of  Murray  v.  Murray ^  6  Or.  17,  the  court 
held  that  a  judgment  of  a  sister  state  could  be  attacked  col- 
laterally for  fraud  by  a  party  when  offered  in  evidence  in  the 
eoarts  of  this  state,  for  the  reason  that  the  party  sought  to  be 
affected  thereby  has  no  'oppartunity  to  attack  it  in  our  own 
eourta  by  a  direct  proceeding,  and  should  not  be  required  to 
go  into  a  foreign  state  to  do  so.  As  we  LaVer  already  said,  this 
eannot  be  considered  a  direct  attack  upon  this  judgmenl  No 
reference  is  made  to  the  judgment  in  the  eomplainC  j^*fac^ 
are  alleged  upon  which  a  court  could  base  a  decree  annuHibg 
the  decree  or  judgment.  The  plaintiff,  in  her  complaint, 
elaims  title  by  good  and  sufficient  mesne  conveyances  from 
the  government  of  the  United  States,  and  by  virtue  of  the 
statute  of  limitations.  This  is  not  sufficient  to  entitle  her  to 
attack  this  judgment:  United  States  v.  Flinty  4  Saw.  42;  Mayor 
T.  Brady,  115  N.  Y.  699;  United  Statee  v.  Throckmorton^  98  U.  8. 
»1. 

It  is  a  general  rule  at  common  law,  that  parties  and  privies 
to  a  judgment  may  not  attack  it  collaterally  for  fraud.  After 
a  party  has  been  duly  served  with  process,  it  is  his  duty  to  see 
that  such  a  judgment  is  not  obtained  against  him,  and  if  it  is, 
he  must  take  some  proper  proceedings  to  have  it  annulled. 
Am  long  as  it  remains  in  full  force  and  effect,  the  parties  can- 
not treat  it  as  invalid  unless  such  invalidity  appears  upon  the 
&ce  of  the  judgment  It  is  true,  fraud  vitiates  every  trans- 
action into  which  it  enters,  even  a  judgment;  but  such  fraud 
must  be  made  to  appear  in  some  appropriate  proceeding 
known  to  the  law.  The  statute  points  out  ample  methods  by 
which  a  party  may  be  relieved  from  such  a  judgment,  —  such 
as  a  new  trial,  review  for  error  of  law,  an  application  to  be 
relieved  therefrom.  And  beyond  the  methods  provided  by 
BtatntOt  eourta  possess  inherent  powers,  as  has  been  said,  "  to 
an  almost  unlimited  extent,  to  redress  wrongs  by  modifying 
or  setting  aside  judgments  obtained  by  fraud  or  mistake.'' 
These  methods,  however,  must  be  resorted  ta  They  give  no 
oountenanoe  to  the  idea  that  a  judgment  wrongfully  obtained 
may  be  completely  ignored,  and  the  rights  of  the  parties  again 
inquired  into  in  a  collateral  proceeding:  Freeman  on  Judg- 
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men  is,  sec.  834;  Davia  t.  DaviSy  61  Me.  895;  IftirreiyT.  Whii^p 
58  Vt.  45;  Granger  y.  Clark,  22  Me.  128;  Boston  A.  W.  Carp. 
Y.  Sparhawk,  1  Allen,  448;  79  Am.  Deo.  750;  Den^rU  t.  Lufard^ 
27  N.  H.  541;  KrekeUr  y.Rxtter,  62  N.  Y.  372;  Wri9$  r.  GuerU 
neau^  109  Ind.  438;  Callahan  y.  Griswold^  9  Mo.  775;  Mason 
Y.  Messenger,  17  Iowa,  261.  From  these  and  many  other  au- 
thorities that  could  be  cited,  we  take  the  law  to  be,  that  a 
judgment  of  a  court  of  this  state,  having  jurisdiction  over  the 
subject-matter  and  the  parties,  cannot  be  questioned  collater- 
ally for  fraud  aliunde  the  record^  by^  the  parties  or  privies. 

The  case  relied  uppn .  by  th^  respondent  as  announcing  a 
contrary  doctrine  U  Maridcville  v.  Reynolds,  68  N.  Y.  528- 
This  was  tn  Vction'oh  a  judgment,  the  defense  to  which  was 
base^  \i^Qil  a  satisfaction  of  the  judgment  of  record,  and  upon 
%ii  order  of  court  ratifying  that  satisfaction.  The  plaintiff 
offered  to  show  that  the  entry  upon  the  docket  and  the  order 
was  obtained  by  fraud  and  collusion.  The  court  held  that 
such  evidence  was  competent,  and  in  the  opinion  there  are 
statements  to  the  effect  that  a  judgment  obtained  by  fraud 
could  be  attacked  collaterally.  This  decision  was  made  un- 
der the  reform  code  of  procedure  of  the  state  of  New  York, 
wliich  permits  equitable  defenses  to  be  pleaded  in  actions  at 
law,  and  the  court  says:  ''The  court  acts  upon  the  matters 
involved  in  the  action,  now,  in  a  double  capacity:  as  a  court 
of  law  and  a  court  of  equity.  As  a  court  of  equity,  it  meets 
the  questions  of  the  validity  of  the  judgment,  not  as  one  of 
law,  but  as  of  equity,  and  takes  hold  of  the  facts  offered  to  it, 
not  as  a  collateral  attack  upon  the  judgment,  but  as  a  direct 
assault,  which,  by  the  changing  nature  of  the  suit  and  trial, 
has  become  the  main  question,  and  legitimately  before  it  for 
trial."  In  this  state,  the  distinction  between  proceedings  at 
law  and  in  equity  is  still  maintained:  Burrage  y.  Bonanza  O. 
4c  Q.  M.  Co.,  12  Or.  169.  Authorities  under  the  reform  codes 
of  procedure  are  therefore  not  applicable  here. 

We  have  so  far  treated  this  question  on  the  theory  that  the 
evidence  shows  the  decree  to  have  been  obtained  by  fraud, 
and  our  views  as  to  the  law  render  it  unnecessary  to  examine 
the  evidence;  but  in  passing,  we  deem  it  proper  to  say  that 
we  cannot  agree  with  counsel  for  respondent  in  their  construe* 
tion  of  the  testimony.  We  think  the  evidence  signally  fails 
to  show  that  the  decree  was  obtained  by  fraud  or  collusion. 
It  is  also  claimed  that  the  stipulation  in  the  partition  suit 
was  entered  into  by  plaintiff's  attorney  without  her  knowledge 
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or  consent  This  claim  is  not  sustained  by  the  testimony. 
It  is  true,  plaintiff  says  she  knew  nothing  about  the  proceed* 
ings  in  the  suit;  but  the  attorney  who  appeared  for  her  testi- 
fies that  she  was  informed  of  and  consented  to  every  step 
taken  therein,  and  the  referee  who  made  the  partition  says 
that  she  was  present  when  he  was  examining  the  premises 
for  the  purpose  of  partitioning  the  same,  that  she  knew  what 
he  was  doing,  and  was  consulted  about  the  matter. 

It  is  also  claimed  the  decree  is  void  because  the  partition 
was  made  by  only  one  referee,  and  not  three,  as  provided  by 
statute.  At  most  this  was  but  an  irregularity,  and  cannot  be 
inquired  into  in  this  suit:  Cole  v.  Hally  2  Hill,  626;  Kinnimr  ▼• 
Kinnier,  45  N.  Y.  686;  6  Am.  Rep.  132. 

It  follows,  therefore,  that  the  decree  of  the  court  below  must 
be  reversed,  and  a  decree  entered  here  in  favor  of  defendants. 


JvDeMxirr — Osmcluhivjwim  ov. — A  domwtle  Judgment  of  •  ocmrt  «f 
gtoeral  jnrudiotion,  upon  a  tabjeot-matter  withiB  tiie  loopa  of  its  power,  is 
flo  oondiuiTO  thai  ovidenoo  aUumU  will  not  be  admitted  to  oontradiot  its 
Wilkermm  v.  Se^oomnaier,  Tl  Tez.  616;  19  Am.  81  Rep.  S08,  and  note.  A 
judgment  of  a  coort  of  general  Jnnediction  is  oondnslTe  npon  every  other 
eoort  until  rerersed:  Haina  v.  Aim,  26  Neb.  880;  IS  Am.  St  Rep.  7S5,  and 
note;  Turmar  v.  8Uiplie$^  86  Va.  800;  XoikmiA  Bamk  v.  Litkr^  78  Tez.  543} 
8€hrkM  V.  OAomAerUn,  76  Tex.  626w 

JuDomarr — Oollatbbal  Attack  iob  Bbbob.— A  Judgment  cannot  be 
collaterally  attacked  becanae  of  error  in  ieraing  an  ezecutioii  thereon:  Batati 
^  HamOBa,  188  Pa.  St  830;  21  Am.  81  Rep.  907.  and  note.  AU  irregnlari- 
in  the  exeroiie  of  a  court  of  general  Jurisdiction  are  cored  by  final  judg* 
il  and  it  cannot  be  collaterally  attacked:  Apel  v.  KeUef,  62  Ark.  S41;  99 
81  Rep.  188,  and  note;  FMur  r.  Bolme$,  128  Ind.  626. 

JUDOMXRT  —  WhSN  CoHOLUBIVS  HT  a  OoUJLTSBAL  PBOOSBDnCk  —  A  Jndfi 

ment  is  condniiye  on  all  defenaes  which  could  have  been  preeented  by  the 
«xen»se  of  due  diligence:  HM^  v.  Bunch,  S3  Oa.  I;  20  Am.  81  Rep.  SOI* 
and  note. 

JmoMMtn — GouJLTKRAL  ATTACK  lOfB  FsAim.  —  A  sheriff  •  return,  thongli 
lalae^  cannot  be  impeached  in  a  collateral  proceeding  to  avoid  a  judgment 
anthcraed  thereby:  f%oma§  v.  Ireiand,  88  Ky.  681;  21  Am.  81  Rep.  866,  and 
note.  In  a  collateral  attack  on  a  judgmenl  eridence  of  fraud  not  found  oa 
the  Judgment  roll  will  not  be  received  to  avoid  the  judgmenl  though  the 
fimnd  was  in  obtaining  Jurisdiction:  WilUanu  v.  Haynei,  77  Tex.  288;  19  Am. 
81  Rep.  762,  and  note.  A  sentence  or  decree  is  conclusive  upon  all  partial^ 
■nines  irand  or  misteke  be  proved:  Tekan  v.  Mahift  ^  N.  J.  Bq.  18. 

Oo-TBHASCT — Bvviov  ov  FoasnsiOM  BT  OxB  Oo-VBiAiiT. -- The  possessieA 
el  one  oo-tenant  is  the  possession  of  all:  Page  v.  Brandi,  97  N.  0.  97;  2  Am. 
81  Rep.  281,  and  note;  McOfe  ▼.  HaU,  26  8.  Q  179;  Benejield  v.  Albert,  I8i 
m.  666;  MdOhtre  v.  Colytar,  80  Cal.  378.  Entry  of  one  co-tenant  is  entlry  sC 
•Us  AidMNi  V.  Oot,  79  Me.  83;  1  Am.  81  Rep.  288,  and  note. 
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C01A4T1BAL  ArtuxB  QTOor  JviKi]ixin&  — TIm  deifaiitfai  of  •  collaunl 
attack  given  in  the  principal  case,  while  it  is  not»  ao  far  aa  we  are  aware,  aii|^ 
ported  by  any  anthority,  may,  we  think,  be  accepted  aa  being  aa  nearly  cor- 
vaot  aa  a  general  definition  can  be;  but,  like  many  other  general  definition^ 
it  ia  of  little  or  no  aid  in  determining  aueh  special  caaea  aa  are  inrolved  i» 
doubt  mfficient  to  require  particular  oonslderation.  It  aeema  too  obrion* 
to  require  mention,  that  a  proceeding  to  anna],  modify,  or  oorreot  a  judgment 
ia  a  direct  proceeding.  It  is  pointed  directly  at  a  judgment,  and  if  it  ia 
Meoeasfully  maintained,  the  judgment,  or  some  part  of  it»  must  succumb  to 
tha  attack  and  oaaae  to  exiat  But  there  have  been  many  attempta  to  annnl, 
nodify,  or  correot  judgments  whiob  have  failed,  and  oanat  again  fail,  if  made 
snder  like  oironmstances,  and  many  coUataral  attacks  which  hav«  snoeeodad, 
and  must  again  aucceed,  under  aimilar  conditions.  Therefore,  the  question 
■lost  worthy  of  attention  is  not.  What  b  a  collateral  attack?  but  ia,  When 
■ay  an  attack,  though  collateral,  be  made  with  succeas  t 

When  a  judgment  of  a  court  of  record  is  offered  in  aTidenoe^  it  may  ap- 
pear»  either  from  the  judgment  itself^  or  from  the  waoard  ol  which  it  is  & 
part,  that  the  court  did  not  have  jurisdiction  of  the  subject-matter  of  tho 
action,  or  of  the  person  of  the  defendant,  or  was  without  power  to  grant  tho 
relief  which  it  undertook  to  grant,  and  therefore  the  judgment  must  either 
be  denied  all  effect,  or  denied  effect  as  to  such  portion  of  it  as  the  court  had 
■o  power  to  render:  Freeman  on  Judgments,  sees.  117,  120.  The  same  re- 
mit follows  when  a  judgment  of  a  court  of  special  or  limited  jurisdiction  ia 
offered  In  evidence^  and  the  subject-matter  was  not  within  the  jurisdiction  of 
the  court,  or  it  does  not  affirmatively  appear  that  the  court  acquired  jurisdio- 
iian  over  the  parties  against  whom  it  rendered  judgment:  Freeman  on  Jndg* 
■lents,  sec.  517;  Patmer  v.  Oakley^  2  Doug.  433;  47  Am.  Dec  41;  Horan  v. 
Wahrenberger,  9  Tex.  313;  58  Am.  Dec.  145;  Cooper  v.  Sunderkmd^  8  Iowa». 
114;  66  Am.  Dec.  52;  PeopU*s  8.  B,  v.  Wilcoac,  15  R.  L  258;  2  Am.  St  Repw 
894.  In  these  caaes  there  is  no  attack  upon  the  judgment,  either  direct  or 
aallateraL  That  which  was  offered  as  a  judgment  appeara,  on  inapectioa,  not 
to  be  what  it  waa  claimed  to  be,  and  no  necessity  arises  for  attacking  it  i» 
any  manner. 

A  motion  to  set  aside  &  judgment  falls  within  the  definition  given  in  tfao 
principal  case  of  a  direct  attack,  but  the  rules  by  which  it  ia  to  be  determined 
a«e  sometimes  those  applicable  to  direct,  and  other  times  those  applicable  to> 
bilateral,  attacka.     If  the  motion  ia  made  during  the  term  at  which  th* 
Judgment  waa  rendered,  the  judge  may  grant  it  for  any  reaaoa  and  upon  any 
•vidence  which  to  him  seems  sufficient,  and  hia  action  will  not  be  reviewed- 
kgr  the  appellate  court:  Freeman  on  Judgments,  sec.  90;  Bolion  ▼.  McKSw- 
liy,  22  HL  203;  In  rt  McarqtOs,  85  Mo.  615;  Underwood  ▼.  SMge^  27  Ark. 
295;  Volland  v.  WUcox,  17  Neb.   46;  Fraley  v.  Feather,  46  K.   J.   L.  429; 
JlcKs  T.  Sowdere,  42  Kan.  812;  Bhan  t.  WeUermark,  58  Tex.  125.    If,  on  the 
•iher  hand,  the  motion  is  made  under  a  statute  authorising  it  to  be  granted, 
if  made  within  a  time  and  for  a  cause  specified  in  such  statute,  it  may  welt 
ke  regarded  aa  a  direct  attack  if  made  within  such  time  and  for  one  of  such- 
eaiises.    Therefore  the  moving  party  b  not  bound  by  the  record,  and,  not- 
trMistaading  its  aasertions  to  the  contrary,  may  eatablish  by  competent  es- 
Imeie  evidence  the  truth  of  the  facts  on  which  he  bases  his  claim  to  relief r 
Keanan  on  Judgments,  sec.  109;  McKiniey  v.  TuUk,  84  CSaL  285;  Moo' 
T.  A^pfton,  19  Vt.  457;  Ch^  v.  Orant,  101  K.  C.  206.    With  respect  te 
errors  and  irregularitiea  of  proceeding  or  decision  not   specified  i» 
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Mm  sUitatB  aa  gnuukb  for  veliof ,  the  motion  k  doubflBM  eantrolM  bj  the 
rala*  appiiwiMa  to  eoUateral  attaaki,  md  raeh  mwan  muk  urr^gnkritMS 
■homld  bo  regarded  aa  bo  loogeropea  to  oooaideratioa. 

If  o  iDotioB  to  aet  aaide  o  jndgnMnt  ii  not  laado  doriog  tho  term  at  whiok 
it  waa  reodered,  nor  within  the  time  and  npoa  a  gronndapecifiod  by  atatateb 
the  attack  is  atill  direet»  if  it  bo  trae  that  all  proaaedinga  iaetitnted  for  tho 
egpieaa  pnrpoee  of  annalling  a  jadgment  are  dnroet  attaaka  apon  it;  bat  tho 
aatheritioa  do  not  agree  aa  to  whether  the  moaiag  party  io  aabject  to  tho 
ralee  govemiag  direct  attaeka  or  aot  If  tho  motion  ia  npoa  the  groond  that 
the  indgment  ia  Toid^  it  may  he  entertained  irreapeotiTa  of  tho  lapse  of 
lime;  and  il^  from  aa  tnapeetion  of  the  jadgment  rott,  it  appeara  that  the 
^RlgmoBt  ia  a  antlity,  all  ooarta  agree  that  it  ahoold  he  aet  aaide  on  the 
groond  tliat  it  ia  not^  in  eontemplation  of  law,  a  Jadgnwat^  and  that  to  per* 
mit  it  to  etaad  on  tho  veeorda  of  tho  eoort  aa  a  jadgment  ia  liable  toreaalt  in 
an  afafnea  ef  tho  proceaa  of  tho  eonrt^  and  to  oecaaion  innocent  peraons  to 
phMso  a  doloaiTe  reUaace  apon  it:  Freeman  on  Jadgmenta,  aee.  98;  Wmalcw 
▼.  Anderwam,  SDer.ft  &  9;  32  Am.  Dee.  661;  PantaU  t.  Dkhey,  128  Pa.  St. 
tfl;  Peopie  r.  Onme,  74  Oal.  409;  5  Am.  St.  Rep.  448;  Olnepr.  Harvep^  60 
IIL  468;  99  Am.  Deo.  680;  Ladd  t.  Mamm,  10  Or.  808;  mik  r.  DUtmm,  6 
Bieh.  487;  fToaioa  ¥.  WekaU,  19  Kan.  207;  Baher  r.  Bm^^  76  Ala.  414. 
Aa  to  when  a  Jadgment  ia  Toid  in  thia  extreme  aenee  ia  a  queetion  apoa 
which  tho  ooarta  eaanot  agree.  The  better  rule,  upon  principle,  is,  we  thinkt 
that  tho  anility  of  a  jadgment  of  a  coart  of  record,  from  whatever  ground  it 
amy  arlee^  ahoidd  be  appamt  horn  aa  inapaotion  of  tito  jodgment  roU.  If 
not  confined  to  ovideaee  foand  in  each  roU,  tiio  motion  to  Tacata  tho  jad^- 
amnt  ahoold  at  leaat  not  he  granted  npoa  oral  or  other  teatimony  not  apon 
file  in  tho  action,  and  of  the  eyidenco  of  which  an  ezamination  of  all  the 
laeecda,  filoa,  and  official  memoraDda  eonnected  with  the  caaae  imparta  no 
notice:  Feopk  ▼.  ^aniioa,  84 Od.  907;  PeopUr.  Chodkue,  80  CaL  199;  Petku 
r.  McOiamHakan,  62  Ark.  66.  Bai  the  majority  oi  tho  deciaioa%  aa  we  an- 
damtand  tiieai,  are  ia  coafliet  with  thia  rahi,  and  permit  a  motion  to  racate 
a  jadgment  aa  void  for  want  of  jariadiction  to  be  entertained  and  granted  at 
any  time,  if  it  appeara  to  the  eonrt,  from  the  erideneo  offered  to  it^  thoagh 
not  foand  in  the  record,  that  the  court  did  not  aoqniro  jariadiction  over  the 
iaii'iadant»  either  becaaaa  he  waa  not  aerved  with  proceaa  and  did  not  appear 
in  «ba action:  Skufiirdr.  Ctoia,  1  Abb.  302;  In  r*  OoUeffe 8irm^  II  ft.  L  472; 
CbtfbM  ▼.  JfeGMee,  64  Miea.  621;  PeMaa  r.  ifcCJIaaaaftoiH  62  Ala.  66;  or.ifhia 
appearaaco  waa  entered,  that  each  eatry  waa  made  by  aa  attorney  acting 
withioot  anthori^  FolBf  ▼•  fformmm,  7  Rob.  (N.  T.)  12;  McKelway  y.  Jonm, 
17  N.  J.  L.  346;  Xeasfon  ▼.  Mirtek,  62  IIL  382$  LtOimerr.  LtUmur,  22S.0, 
167;  VHaa  r.  PkOtAmg,  128  N.  Y.  449;  29  Am  St.  Repi  771;  Bradlep  r. 
W^Uk,  100  Mo.  268;  Winimm  r.  Mmma,  28  KeU  274;  18  Am.  S4.  Rep.  489| 
it  hae  baaa  bald  tiatt  on  aaeh.  a  motien  ttie  latnra  of  the  proper  officer 
tho  aanrica  of  proceaa  eai  the  defendant  may  be  centracUetad  and 
Hwmm  ▼•  WokM,  19  Kan.  208;  Oar  ▼.  Oommerdal  Bank,  18 
Win.  89;  JH^^^MrT.  Oaaa,  29  Ifinn.  108;  StamM  ▼.  Ooy,  92  N.  a  466;  i\ww 
ktrw.  8f$n€m,  81  Taa.  166;  Vikur.  PlaOabmgk,  128N.  Y.40;  20Ani.atk 
Bop.  771. 

8a  frw  aa  thawaa^  caaay  ef  thom»  affirm  that  a  motion  to  yacata  a  Jndjgb 
latofpeaed  aftav  the  time  apecifiod  by  atatota  iaa  dhreatattaak  tlmaoa^ 
ha  aappoctod  hf  madamom  not  adaHaMblo  on  a  ooUatHal 

Inaomatof  tha  atataa  thara  ia  aadoaht 
and  wharaaoB  reliad  apai^  may  bo  aaat  and 
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oome  by  extrinsic  evidenoe  showing  to  the  satisfaction  of  tiie  court  that  the 
tribnnU  prononncing  snch  jndgment  was  without  jorisdiotioa  so  to  dc^  and 
that  the  jndgment  mnat,  therefore,  be  disregarded  and  void.  Where  sack 
is  the  law,  it  may  be  that  a  motion  to  Taoate  a  judgment  as  roiid  for  want  of 
jorisdiotiony  made  at  any  time,  may  be  sustained  by  eztrinsio  eyidence;  but 
«?en  in  these  states,  it  would  seem  to  be  safer  to  leave  the  question  of  jurisdi^ 
tion,  where  it  is  to  be  determined  upon  such  CTidenoe,  to  be  deoided  in  some 
action  or  proceeding  the  trial  of  whieh  may  be  more  formal,  and  the  means 
of  ascertaining  the  truth  more  adequate,  than  upon  the  hearing  oi  a  motion. 
But  where  the  general  policy  of  the  law  is  to  protect  judicial  proceedings 
from  collateral  assault^  and  to  assure  innocent  purchasers  that  they  may 
rely  thereon,  unless  Jurisdietional  yices  and  infirmities  appear  from  an  ezani* 
ination  of  the  reoord,  it  seems  strange  that  a  party  should,  by  a  mere  motion, 
without  any  formal  pleadings  and  without  a  regular  trial,  be  able,  alter  faii« 
ing  to  resort  to  the  remedies  provided  by  statute^  to  hare  m  judgment 
agaiust  him  vacated,  and  the  titles  resting  thereupon  left  without  support* 
Conceding  that  the  case  is  one  in  which  the  judgment  ought  to  have  been  set 
aside  as  between  the  parties  upon  a  reasonably  prompt  application,  and  thai 
the  moving  parfy  ought  still  to  be  granted  relief,  the  oiroumstanoes  may  be^ 
and  often  are,  such  that  equitable  terms  should  be  impoeed  upon  him;  and 
such  terms  can  be  better  regulated  and  enforced  by  an  independent  equitable 
action  than  upon  proceedings  by  motion.  Notwithstanding  these  oonsiden^ 
tions,  there  are,  as  we  hare  already  stated,  oourts  whioh  deem  their  aathor- 
ity  to  vacate  judgments  on  motion  as  being  inexhaustible,  and  whieh  treat 
such  motion,  whenever  made,  as  a  direct  proceeding  in  the  hearing  and  deter- 
mining of  which  evidence  outside  of  the  record  is  receiTed  and  acted  upon. 

Irregularity  is  always  a  ground  upon  which  a  jndgment  may  be  attacked 
by  motion  to  set  it  aside,  and  it  has  been  said  that  a  Judgment  is  irregular 
whenever  it  is  not  entered  in  acoordaoce  with  the  pilMtice  and  course  of  pto- 
eeediug  where  it  was  rendered:  Diek  v.  McLamittf  63  N.  GL  186;  J)an»  ▼• 
Shaver,  1  PhilL  (N.  G.)  18;  91  Am.  Deo.  92;  Orc^w.  M.  ^  M.  Trtuu.  Qk,  18 
Md.  864;  MailhMm  v.  Inloea,  18  Md.  829;  Brwmingr.  Roam,  9  Ark.  364;  60 
Am.  DeoL  218;  Waiten  v.  Waiters,  182  IlL  467;  KnoU  ▼.  Ta^hr,  99  N.  a 
611;  6  Am.  81  Rep.  647;  KmoxOt^  Bamkw.  Du^^  9  Ohio 81 606;  76  An.  Dea 
479;  Bcweh  ▼.  Tory  MUl  Cft.,  81  Iowa,  460.  Bnt  generally  courts  will  net 
vaoate  their  Judgments  on  account  of  iirsgularities  unless  the  application  is 
promptly  made,  and  the  irregularity  appears  to  have  been  prejndioial  to  the 
applieaati  SicmeUiw,  Oay,  92  N.  O.  466;  J<mm  ▼.  A  F.  8.  Cow,  14  Nov.  I7S| 
BderUw,  AUnum,  106  N.  C.  891;  Freeman  on  Judgments,  sea  97*  In  many 
of  the  states  a  judgment  may  be  attacked  upon  motion  to  vaoate  it^  lor 
fraud  in  its  proenrement^  though  the  applioation  is  made  after  the  lapee  el 
the  term,  and  is  based  solely  on  extrinsio  evidence:  Mehdoih  ▼•  Oomminiom^ 
«f^  18  Kan.  171;  In  rsiMor,  16  Wis.  611;  Dkd  ▼.  Fkirrom,  1  MoMulL  898; 
86  Am.  Dea  267;  TayUm  ▼.  SindaU,  84  Md.  88|  PyeU  ▼.  Ha^H  16  Lo% 
478;  ObnMeadw.  Ohutead,  41  Minn.  297;  Allem  ▼.  IfeCMeM.  12  P^  81  S28| 
61  Am.  Deo.  608;  Ainw  V.  Aison,  108  Maes.  600;  11  Am.  Rsp.  898.  Bnt  wn 
judge  the  safer  practice  is  to  require  relief  to  be  sought  by  a  suit  In  equityt 
^yrnsT.  2V<0^  96  N.  a  248;  Sharp r.  DanMe,  M.S8.  W.  B.  B.,  106 K.a 
806;  19  Am.  81  Rep.  688.  In  ehanoery  the  power  of  the  oonrt  to  diaohacga 
the  enrollment  and  open  the  deoree  never  terminated,  unless  there  had 
a  regular  trial  on  the  moritB.  A  deoree  may,  thoreforo^  where  the 
praetioe  prevails,  be,  in  efiiset»  attacked  and  set  aslde^  by  showing  1^  any  < 
potent  evidenoe  that  it  was  not  based  on  a  trial  en  tha  msrit%  that  i8li 
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ineqatUbla,  and  that  the  party  was  prevented  from  having  inch  trial  by  soma 
cause  ordinarily  regarded  aa  sufficient  to  warrant  the  interposition  of  eqnityi 
sachy  for  inatanoe^  aa  frand,  aooident,  mistake,  or  surprise:  Oawteif  ▼.  LeofiF 
ani,  28  N.  J.  Eq.  467|  fferberi  w.  Bowki,  80  MO.  271;  Freeman  on  Jndg- 
menta,  4th  ed.,  lae.  100;  ffargrave  t.  Bargravt,  9  EL  &  K  14;  Kemp  v. 
Squires,  I  Vea.  Sr.  206i  The  rales  applica'  >]e  to  motions  to  vacate  judgments, 
in  England  and  in  Maryland  and  Michigan,  seem  to  be  as  liberal  as  thoee  ol 
the  eonrta  of  chancery  in  like  proceedings  against  decrees:  HaU  v.  HobneB^ 
90  Md.  558;  Zorc»  v.  Beeves,  2  Mich.  183;  HurlimH  v.  Reed,  5  Mich.  30;  Cank' 
IMS  ▼.  Iteynoldt,  5  EL  &  B.  301;  1  Jur.,  N.  S.,  873;  26L  J.  Q.  B.  62.  See  also 
Freeman  on  Judgments,  sea  101  K  An  error  of  courts  whether  at  law  or  in 
equity,  either  in  reaohing  an  incorreot  conclusion  from  the  evidenoa  offered, 
or  in  admitting  or  rejecting  such  evidence,  or  any  other  error  of  law,  oannoti 
after  the  lapse  of  the  term,  sustain  a  motion  to  vacate  a  judgment  or  decree 
proenrod  after  a  hearing  on  the  merits:  Charman  ▼.  OAarman,  16  Vea.  115| 
Gree»  ▼.  HamOim,  16  Md.  817;  77  Am.  Dea  205;  McBride  v.  Wrighi,  76 
Wis.  806;  BreUr.  Myers,  65  Iowa,  274;  8taU  v.  Borton,  89  K.  C.  681. 

Write  of  error  eoram  wofbis  and  toram  vchis  were  formerly  employed  for  the 
purpoae  of  obtaining  relief  from  Judgments.    They  were  not,  however,  avail- 
able  to  oorreot  or  set  aside  any  aetion  or  decision  of  the  courts  unless  it  had 
been  taken  and  made  upon  faots  presumed  by  the  oourt  to  exists  such  pre- 
sumption not  being  in  harmony  with  the  truth,  aa  where  a  court  acted  upon 
the  preanmptioB  that  a  party  was  living,  and  competent  to  appear  aa  a  liti*  • 
gant  and  to  protect  Ui  interest^  when  in  faot  such  party  waa  dead,  or  waa  j 
an  infant^  n  hmatiob  or  a  married  womans  Freeman  on  Judgments,  sec  94.  { 
The  grounds  upon  whieh  either  of  these  writs  was  sustainable  were  such  as  i 
rarely  or  never  appeared  by  the  record,  and  hence  they  must  have  been  sup- . 
ported  by  eztrinsio  evidence.    As  these  writs  are  generally  superseded  by 
IIm  remedy  by  motion  to  set  aside  n  judgment^  it  has  been  held  that  when- 
ever Hm  moving  party  would  have  been  entitled  to  relief  by  them  at  the 
oommon  law  he  ahoold  now  be  oonceded  relief  upon  motion,  and  therefore 
tliat  n  Judgment  may  be  set  aside  on  motion,  on  tiie  ground  that  the  person 
againat  whom  it  was  pronounced  was  an  infant^  and  that  fact  was  unknown 
to  tiM  oonrtt  PcweU  v.  QcU,  18  Ma  458;  53  Am.  Dea  158;  Tmmsmd  v.  Ooobt 
46  Ma  401|  Lesf  ▼.  WOBamM,  4  a  0.  515. 

The  prooeeding  by  writ  of  eeudiia  querela  may  also  he  regarded  as  a  direct 
•ttaek  on  a  judgment  in  all  oases  to  whioh  it  can  be  properly  applied.  The 
erigiaal  purpose  of  the  writ^  and  the  one  to  whioh  it  is  generally  confined,  ia 
tiiat  of  relieving  a  perty  from  a  wrongful  act  of  his  adversary,  and  of  permit. 
ting  him  to  show  any  matter  of  discharge  which  may  have  ooourred  since  the 
rsnditioii  ef  the  Judgment,  or  where  a  defense^  though  existing  prior  to  the 
Jodgmeot^  was  not  brongfat  to  the  attention  of  the  court  on  account  of  the 
fraod  er  ooUnsion  of  the  pAndling  party:  Freeman  on  Judgmenta,  sec.  95. 
It  ii  in  tiie  nature  of  n  bill  in  equity,  and  relief  cannot  be  obtained  under  it 
em  noeoont  ef  errors  of  the  oourt  in  matters  of  law  or  of  faot,  which  might 
haive  been  oorreoted  by  a  writ  of  error  in  some  appellate  proceeding:  Lam- 
mm  ▼.  BradUy,  42  Vt.  165;  Spear  v.  i^Jtnl,  17  Vt.  497;  nor  on  account  of  in* 
jnriaa  anffered  by  the  applicant  from  n  judgment  rendered  against  him 
Ikroo^  hia  own  negligence:  Thateker  v.  Oommon^  12  Mass.  270;  OrlBwM  v. 
MmOamd,  88  Vt.  824;  Avery  v.  UnUed  Staies,  12  Wall.  804;  Barker  v.  WcUah, 
14  Allan,  176;  nor  because  hia  defense  was  equitable,  and  the  oourt  at  law 
•anld  not  eonsider  it:  Qwfield  v.  University,  10  Tt.  586.  The  attaok  by 
flMW^fa  being  direct,  the  party  seeking  relief  may  contradict  the 
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record:  Foltmrn  ▼.  Ommt,  ^  ^t-  ^;  PadH^md  «.  Bonerq/I;  S9  Vt.  809;  H« 
▼.  Warrtn,  54  Vi.  78. 

The  proceeding  by  writ  of  ctrtioraH  k  dinofet  Midk  v.  Braml*  70  Tex.  02. 

In  some  of  th^  ttotee,  the  writ^  in  tbe  OMe«  to  whick  il  it  applioabLa,  p«r> 

forma  functions  timilar  to  thoee  ol  a  writ  of  error,  and  hf  it  vtan  of  law 

may  be  reviewed  and  set  rights  and  the  evidence  may  be  examined  for  tii* 

pnrpoee  of  ascertaining  whether  some  finding  of  the  eenrt  npon  an  essential 

fact  was  entirely  nnsnpported  by  snoh  evidence:  McAlUUeif  r,  Hcriomt  76 

Ala.  491;  Central  P.  JL  B.  Co.  r.  Placer  On,  43  CaL  365;  /odbm  ▼.  Pmpit, 

9  Mich,  ill;  77  Am.  Dec  491;  Banner  r.  Siaie,  52  Md.  368;  Lapan  r.  Oamt- 

misiionen,  65  Me.  160;  SlaU  r.  Davis,  48  N.  J.  L.  112;  Jb  pmU  Madimm 

7.  Oa,  62  Ala.  93;  Bawwm  ▼.  MeEhame,  49  Mich.  194;  8iaiB  ▼.   WkU^ 

ford,  54  Wis.  150;  Qtxdn  r.  Champion,  108  DL  137;  People  t.  Brndk,  46 

N.  Y.  776;  Peopk  t.  Bette,  55  N.  Y.600;  note  to  i>ivpM  v.  MoOtwUr^  12  Am. 

Dec.  529-537;  while  in  other  states  its  only  office  is  to  compel  an  inferior 

Jndioial  tribunal  to  certify  its  proceeding!  to  some  superior  ooort  for  tiie  in* 

spectioa  ef  the  latter,  which,  after  anflh  inspection,  is  required  to  aet  tiie 

proceedings  aside  only  in  so  far  as  they  are  found  to  be  beyond  the  jnrisdio- 

tion  of  the  subordinate  tribunal:  TerrUor$  ▼.  Dtmbar,  1  Aria.  610;  Siaie  ▼• 

Le  Blanc,  42  La.  Ann.  1190;  Stale  r.  Judge,  42  La.  Ann.  1089;  SlaU  t.  CAoi*. 

dier,  43  La.  Ann.;  Barber  v.  Harris,  6  Maokey,  586;  16  Wash.  Law  Eepu 

796;  Brown  r.  Boberisom,  123  HI  631;  Sabers  r.  Superior  Court,  84  OaL  642; 

Alexander  ▼.  Mumapai  Court,  66  CaL  387;  Qibson  r.  Superior  Court,  83  CSaL 

643;  85  CaL  216.     Whether  the  proceeding  by  certiorari  is  regarded  as  ens 

merely  to  set  aside  proceedings  in  excess  of  the  jurisdiction  of  the  inferior 

tribunal,  or  as  including  the  power  to  review  errors  committed  in  tbe  ezer* 

cise  of  existing  jurisdiction,  the  attack  thereby  made  must  be  supported 

solely  by  the  record  which  is  brought  before  the  superior  court,  and  the  pai^ 

ties  cannot  go  beyond  it  to  show  either  the  existence  of  alleged  errorsi  or 

that  the  judgment  sought  to  be  annulled  is  in  excess  of  the  jurisdietion  ol 

tbe  courts  or  was  entered  in  a  case  in  which  it  had  no  jurisdiction  whai* 

ever  over  the  subject-matter  or  of  the  parties  against  whom  the  judgment 

was  rendered:  Fore  v.  Fore,  44  Ala.  478;  Alexander  v.  Archer,  24  Paa  Rsp^ 

373  (Nev.);  Miller  v.  McCullough,  21  Ark.  426;  North  t.  Jostbn,  59  Mich.  624; 

Calloway  v.  CorbiU,  52  Mich.  460;  Tewkebury  v.  CommMbnert,  117  Maab  663; 

Barclay  v.  Brabston,  49  K.  J.  L.  629;  Emery  v.  Bramn,  67  Meu  39;  JJm  v. 

DrainoQe  Commissioners,  125  IIL  47;  PtopU  v.  Taknaj^t,  46  Hun,  606;  Stoic  «. 

Kemen,  61  Wis.  494;  People  v.  Fhe  Commissioners,  73  N.  Y.  437;  Bammbtd^ 

SL  J.  B.  B.Co.  v.  StaU  Board,  64  Mo.  296. 

When  a  judgment  of  conviction  and  sentence  is  attaoked  by  habeas  eofpue^ 
the  attack  must  be  treated  as  collateral:  Tumey  v.  Barr,  75  Io«a»  768;  £m 
parU  Ah  Men,  77  CaL  198;  11  Am.  St.  Bep.  263;  except  when,  as  in  ths 
supreme  court  of  the  United  States,  the  writ  iijiesued  in  tho  exeroisa  of  a^ 
pellate  jurisdiction,  and  is  accompanied  by  a  writ  of  certiorari  to  bring  up 
the  records  and  proceedings  of  the  inferior  court;  and  even  then  tho  osnst 
disclaims  the  right  to  review  mere  errors  or  irregularities:  Bx  parte  Virgitua, 
100  U.  &  34);  &  parU  Terger,  8  WalL  385;  Bx  parU  CarU,  106  U.  8.  521; 
Jb^orff  (7anli,106n.  S.371.  The  writ  of  Aoieoc  corpus  does  not^  ecdinacily. 
lie  to  review  errors  of  law  or  of  fac^  and  a  prisoner,  when  in  onstodj  nnder  a 
eommitment  issued  on  a  judgment  of  oonviotion  and  stntenos^  aoat  bo  x» 
manded,  unless  the  judgment  has  been  satisfied,  set  asids^  or  f ovai  wd,  or 
is  absolutely  void:  Sx  parU  Marx,  86  Va.  40;  Ex  parte  Bollkic^  80  Va.  lUf 
ib  rt  Coy,  127  U.  &  757;  Ex  parU  Watkinc^  3  Pet.  20SL    It  dunld  nokba 
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tmatad  as  Toid  ^eoamn  the  Tefrdiot  on  wliibh  it  was  b— d  was  dafooliTti 
irafif  ▼.  Ba^le$t  105  Ind.  MS;  Dtmr  r.  Abte,  7S  AU.  49;  Mr  the  oourt*  Bftav 
the  deienduit  pleaded  gaihy,  failed  te  oall  a  jarj  to  amy,  ia  their  diioretioa, 
whether  he  ahoold  eofiiBr  the  penalty  el  death  or  ehomld  be  impriaooed  for 
life:  Lomtry  t.  Hwamrd,  108  Ind.  440;  or  the  evidence  was  inanfficient  to 
warnmt  a  oenvietioB:  In  re  Bkm,  69  Comi.  372;  In  pb  Wigki,  180  U.  &  148; 
TWiKy  T.  Banr,  75  Iowa,  758;  Stewent  ▼.  i^nffcr,  184  U.  8.  488;  or  tho 
jw^meDt,  thoDgh  against  the  defendant,  waa  npon  an  obligation  ezeonted 
by  anottmr  peraon  having  the  aame  naaM«  Oomum'$  Oam^  124  Meat.  190;  er 
the  priaoner  did  not  oommit  the  aet  for  whioh  he  haa  been  adjndged  gaihy 
of  a  eontempt  of  ooort:  Jb  parte  Terry,  128  U.  S.  289;  State  t.  Wcoe^ 
6  Ired.  199;  42  Am.  Bee.  161;  WMttem  ▼.  State,  88  Ind.  198;  or  his  age  was 
or  waa  not  sadi  aa  to  aathoriae  hie  hnprisonment  in  the  plaoe  ia  whioh 
the  jndgment  direots  him  to  he  eonHned:  RmparU  WiUkum,  87  OaL  78;  Bm 
par€e  Kmnffmam^  78  lAo^  588;  or,  tfaon^h  the  eonrt  had  adjndged  him  able 
to  comply  with  an  order,  and  to  be  gailty  of  eontempt  in  not  eomplying  with 
it^  jpet  that  he  waa  not,  in  faot,  able  to  yield  each  complianoe:  In  re  Spencer^ 
83 OaL  400;  17  Am.  81  Rep.  286;  Peopler.  Foster,  104111.  158.  •'Astojo- 
riadietional  qneation%  a  judgment  nnder  which  the  prisoner  ia  held  is  aided 
by  the  aamo  preanmptiona  as  in  other  caoeaof  oollateeal  aaaanH^  If  the  reoord 
ia  ailent  ae  te  jnriedictional  facta,  jarisdiofeion  is  preenmed:  Mx  pmteAh  Men^ 
77  OaL  198;  11  Am.  St.  Rep.  268.  Any  bregnlarity  in  the  aenrice  of  pro* 
oeai^  or  In  making  tho  arrest;  is  immaterial:  Eht  parte  MeQiU,  8  Tex.  App. 
498;  AparU  KeUoffg,  9  Yt.  61U  Owent  r.  Oetexta,  4  DilL  43&  'Afterfinal 
jndgment  of  eonriotion,  the  jurisdiction  of  the  oonrt  cannot  be  qaeationed  by 
la  inqniiy  into  the  manner  in  whioh  the  aconaed  waa  farooght  before  tt| 
and  thia  ia  trae  even  thongh  the  prisoner  had  been  kidnaped  and  forcibly 
bnmght  before  the  eonrt  from  a  foreign  jnriadiotion  ':  3b  parte  Ah  Men,  77 
OU.  198;  11  Am.  8t. Sep. 263;  Prnpfe ▼.  J?oi0e,  4Park.  Or.  268;  ITultedStatm 
▼•  Lamrenee^  13  Bhtlohl  806;  State  t.  Maes,  21  Iowa,  467;  ifoAoa  ▼.  Jnetiee, 
181  U.  8.  700.  If  it  appeara  that  the  jnriedictiaa  of  tiie  eonit  depended 
a  litigated  fact  whidi  it  adjndged  to  eziel;  this  adjadieation  ia  oea^ 
apon  kabeae  earpme,  as  weU  aa  ia  all  other  eollateral  prooeedinga**t 
Freoama  en  Jndgmanti,  see.  819;  Ex  parte  Stemee^  77  OaL  160;  II  Abl  8t. 
Bep.281. 

As  a  gsneial  rale,  all  errers  and  irregnlaritlsB  whteh  might  haiva  beea 
groaada  of  appeal,  or  of  motiona  for  new  trials  or  to  set  asido  the  Jadgment 
er  oonTietion,  er  in  arrest  of  judgment,  are  not  arailable  on  habeae  eerpm  far 
the  porpoee  of  oeearing  the  prisoner's  disefaarges  Freeman  on  Judgments, 
sees.  020,  OZL  There  are,  however,  seme  matters  whioh,  thongh  th^  might 
hava  aaatained  aa  appeal,  ate  not  weired  by  the  failare  to  preeeeate  it,  and 
which  are  aTaiiable  on  habecm  eof^paf.  Theee  matters  generally,  and  perhaps 
uatTersally,  are  apparent  from  an  inspection  of  the  record,  in  eonnection 
with  the  existing  laws,  and  can  hardly  be  regarded  aa  constituting  snbjeeta 
of  aa  attack  apoa  llie  judgment,  but  rather  as  eetabllahing  that^  oonoeding. 
the  defendant  to  hare  beea  guilty  of  the  aota  of  whioh  be  haa  been  oon» 
vieted,  yet  that  the  law  doea  aot  aanotion  hie  imprisonment  therefor.  While 
the  saffioienoy  of  aa  indiotmeat  will  act  be  considered  if  it  is  apparent  there- 
frona  that  tho  defendant  has  been  oouTioted  of  some  crime  under  aa  imper* 
feet,  iafbrmal,  er  defectiTe  aoeusatlaa  (JfoMer^  JbCon,  27  Mieh.  1;  EmtumU 
▼.  Staie,  38  Mim.  027;  Porter  ▼.  State,  5  Tex.  App.  579;  PetMion  qfSenUtr^ 
41  WhL  517;  Bx  parte  Watkine,  8  Pet  198;  3e  parte  Parke,  93  U.  &  20| 
McLaagiUn  r.  Mtekieem,  127  lad.  474;  22  Am.  St.  Rep.  658;  JbjwHs  FU  A 
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79Cal.  084)»7«l  w«  think  that  if  the  act  of  which  ba  b  oonvlotad  ii  olaarly 
Bot  orimiaal,  either  because  there  b  no  law  making  it  each,  or  became  tiM 
enactment  to  make  it  criminal  had  been  repealed  or  is  nnoonetitotional  and 
inoperative,  he  muet  be  releaeed:  In  MaUer  qfC^rryeUt  22  CaL  178;  S»  iparU 
McNult^,  77  CeL  164;  11  Am.  St  Rep.  257;  £b  pcaU  Kearney,  56  CaL  212; 
Freeman  on  Judgmente,  eec?.  622,  624,  C26;  Bx  parte  Oraee,  12  Iowa,  208;  79 
Am.  Dec  629;  Bx  parte  Siebold,  100  U.  S.  876;  Herriek  v.  Smith,  1  Gray,  49; 
61  Am.  Dea  881.  Hie  release  mnst  also  be  ordered  if  he  is  ehown  to  hava 
been.previonsly  convicted  of  the  lame  crime:  Ek  parte  BoeeublaU^  19  Ner. 
439;  3  Am.  St.  Rep.  901;  Bb  parte  BoiUns,  80  Va.  814;  Broum  v.  Zh^ue,  66 
Iowa,  193;  Whiteomb'a  Caee,  120  Maes.  118;  21  Am.  Rep.  602;  BwheCe  Com. 
6  How.  St.  Tr.  999;  In  re  Snow,  120  U.  B.  274;  In  ft  NkUen,  181  U.  8.  176. 

In  criminal  as  in  civil  cases,  a  judgment  is  void  if  rendered  by  a  conrt  hav- 
ing no  jurisdiction  either  of  the  snbject*niatter  of  the  prooeeding  or  of  the 
person  of  the  defendant^  and  if  this  want  of  jurisdiction  appears,  he  most  be 
released  upon  habeae  corpme:  Freeman  on  Judgments,  aeo.  623;  Cropper  ▼. 
Commmwealth,  2  Rob.  (Va.)  842;  Bx  parte  MWigan,  4  WalL  2;  Bat  parte 
Schulie,  6  Whart  269.  It  is  essential  that  the  oourt  not  only  have  Jnria- 
diction  of  the  crime,  but  that  its  jurisdiction  be  invoked  in  the  manner 
sanctioned  by  law.  Therefore,  if  the  crime  of  which  the  defendant  baa 
been  convicted  ia  one  for  which  he  could  be  held  to  answer  only  upon  tba 
presentment  or  indictment  of  a  grand  jury,  and  he  has  not  been  indioted 
nor  presented,  his  conviction  is  void:  Bk  parte  Tar^omgh^  110  U.  8.  661; 
State  V.  Westf  42  Minn.  147.  If  the  jurisdiction  of  the  oonrt  b  dependent 
vpoa  the  existence  of  some  fact  which  it  was  the  duty  of  the  proseon- 
tion  to  prove  at  the  trial,  and  the  proof  of  which  wsa  necessary  to  sustain* 
the  verdict  of  guilty,  such  verdict  and  the  judgment  entered  thereon  are 
eonclusive  against  the  defendant,  and  he  cannot  relitigate  the  same  Issne  on 
habeae  corpme:  Peopk  v.  LUeomb,  60  N.  T.  671|  19  Am.  Rep.  211;  Matter 
rf  Kewton,  16  Com.  &  97;  24  K  J.  Com.  P.  148.  It  ia  not  sufficient  that  a 
oourt  have  jurisdiction  to  try  a  cause  and  to  enter  Judgment  thereini  it  must 
also  have  had  power  to  grant  the  relief  or  to  impoee  the  sentence  contained 
in  its  judgment  Hence,  if  it  appears  that  the  conrt  directed  the  defendant 
to  do  eome  act  which  it  had  no  power  to  require  of  him,  and  then  impriooned 
him  for  contempt  in  not  doing  as  directed  (Bx  parte  Oordan,  Snp.  OL  Cat* 
Dec.,  1891;  Bx parU  Fiak,  118  U.  a  llZ;B»parte  Rowland,  104  U.  &  604;  Bm 
parte  Ayere,  123  U.  8.  443),  or,  after  his  conviction  of  some  erime,  sentenced 
him.  to  suffer  a  punishment  which  it  had  no  power  to  impoee,  the  sentence^  ia 
so  far  as  it  is  in  excess  of  the  jurisdiction  of  the  court,  is  void,  and  will  not 
justify  the  detention  of  the  prisoner:  Bx  parte  Bond,  9  S.  C  80;  80  Am.  Repw 
20;  Bx  parte  Crandatl,  84  Wis.  177;  Peopk  v.  Boiier,  89  N.  Y.  460;  Bx  parte 
Mooney,  26  W.  Va.  36;  68  Am.  Rep.  69;  Rex  v.  OoUyer,  Sayers,  44;  Bx  parU 
Page,  49  Ma  291;  ExparU  Lange,  18  WalL  168;  P€op&  v.  Liecomb,  60  N.  T. 
669;  19  AuL  Rep.  211. 

.  The  national  courts  and  judges  may  issue  writs  of  kabeae  eorpue  for  the  re- 
lease of  prisoners  in  custody  for  acts  done  or  omitted  in  pursuance  of  a  law 
of  the  United  States,  or  el  an  order,  process,  or  decree  of  the  oonrt  or  judge 
thereof,  or  in  custody  in  violation  of  the  constitution,  laws,  or  treatiee  of  the 
United  States,  or  for  an  act  done  or  omitted  by  a  subject  or  eitiaen  of  a 
foreign  country,  under  a  legal  right,  title,  authority,  privilege,  protection, 
or  exemption  claimed  ander  the  commission,  order,  or  sanction  of  snch  for- 
eign state,  or  under  the  color  thereof,  the  validity  and  effact  of  which  depend 
npon  Uie  law  of  natioua    It  is  perfectly  obvious,  therefore,  that  peinoos  may 
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be  discharged  on  haheag  earpiu,  though  oonricted  after  a  regalar  proieoatte 
er  irialy  if  the  act  or  omiasioa  upon  which  the  oooviotion  waa  had  was  one  of 
the  olasa  specified  above.  Generally,  the  record  of  conviction  wonld  disclose 
tlM  act  or  oiniasioa  for  which  the  sentence  was  imposed,  and  it  would  not 
be  necessary  for  the  court  or  judge  issuing  the  writ  of  habeas  eorpui  to  look 
beyond  such  record  for  the  purpose  of  determining  whether  the  defendant 
■hould  be  released:  Freeman  on  Judgments,  sec.  62ft.  Whether,  however, 
it  would  be  competent  for  the  court  to  receive  extrinsic  evidence  for  the  pur> 
pose  of  showing  whether  or  not  the  act  or  omission  of  which  the  defendant 
was  convicted  was  one  entitling  him  to  release  is  a  question  which,  so  far  «■ 
we  are  aware,  has  not  been  judicially  determined. 

There  are  various  other  special  proceedings  in  which  judgments  may  be  re* 
Eed  upon  by  one  of  the  litigants,  snob,  for  instance,  as  tnandanuu  and  quo 
warrantOf  and  in  which  the  judgment  so  relied  npon  may  be  spnght  to  be 
avoided.  Neither  of  these  proceedings  is  to  aunul,  vacate,  or  modify  a  Judg- 
ment, and  upon  principle,  a  judgment,  when  pleaded  or  o£fered  in  evidence 
therein,  is  entitled  to  the  same  immunity  from  collateral  attack  as  if  offered 
IB  any  other  collateral  action  or  proceeding.  In  tnandamtu  to  compel  the 
payment  or  to  aid  the  enforcement  of  a  judgment,  if  it  appears  from  the 
lecord  before  the  ooort  that  the  judgment  was  recovered  upon  certain 
bonds  and  coupons  which  were  void  for  want  of  authority  to  issue  them,  the 
writ  will  be  denied  in  the  national  courts,  on  account  of  such  invalidity,  not- 
withstanding the  judgment  recovered  upon  them:  BrowntvUU  v.  Loagw^  129 
U.  S.  493.  The  general  rule,  however,  is,  that  Judgments  have  the  same 
•ffMt  aa  reajtuUeata  in  proceedings  by  mandamuM  as  elsewhere:  Supervi9or§  v. 
UmUd  Stales,  4  WaU.  436;  Maffor  v.  Lord,  9  Wall  409;  High  on  Sxtraordi- 
nary  Legal  Remedies,  seo.  896. 

It  may  be  that  a  corporation,  officer,  or  other  person,  natural  or  artifida], 
proceeded  against  by  quo  varranio  pleads  or  proves  in  justification  that  the 
ezerciae  of  tiie  office  or  franchise  in  question  is  sanctioned  by  the  judgment  or 
deciaion  of  some  court,  or  of  some  person  or  tribunal  exercising  judicial  funo> 
tiooa,  and  the  effect  of  this  judgment  or  decision  may  be  sought  to  be  avoided 
either  by  showing  that  it  was  erroneous,  or  was  made  by  a  court  or  tribunal  not 
possessed  of  jurisdiction  to  make  it.  We  are  aware  of  no  decision  upon  this 
subject,  but,  upon  principle,  the  judgment  should  be  treated  precisely  as  if  it 
vere  oflfored  or  pleaded  in  any  other  proceeding  as  a  cause  of  action  or  of  de> 
tense.  If  the  judgment  or  decision  was  pronounced  by  a  tribunal  of  special 
or  limited  jurisdiction,  ita  authority  to  act  must  be  established  by  the  person 
relying  upon  it,  and  when  so  eetablished,  its  decision  must  be  respected, 
whether  erroneous  or  not.  If,  on  the  other  hand,  the  Judgment  was  ren« 
dered  by  a  oourt  of  general  jurisdiction,  jurisdictional  presumptions  in  its 
favor  should  be  regarded  as  incontrovertible,  to  the  same  extent  aa  they  are 
in  other  collateral  proceedings. 

There  is,  however,  a  class  of  prooeedings  similar  in  effect  to  proceedings  by 
fvo  warranto,  but  which  are  essentially  different  in  their  nature^  and  whidi 
may  properly  be  regarded  aa  direot.  Thus  if  the  existence  of  a  corporation 
er  the  authority  ol  a  board  or  other  tribunal  depends  upon  some  pre-existing 
Jurisdictional  fact  which  has  been  determined  to  exist  by  some  court  or  other 
tribunal  possessing  authority  to  determine  it,  but  the  proceedings  of  sueh 
ooort  or  tribunal  are  required  to  be  submitted  to  a  superior  court  to  be  ex- 
amined for  the  purpose  of  ascertaining  whether  they  are  valid,  and  of  approv* 
ing  them  if  found  to  be  so^  the  proceeding  in  the  latter  court  is  direct,  and 
before  ita  approval  can  be  given,  it  must  be  shown  that  the  jurisdictional  fact 


112  Morrill  v.  Morrill.  [Qregon, 


in  truth  ezftt  m  was  afSnned  by  the  sabordiiiate  oonrt  or  trihanal:  Jn  tfc 
Matter  of  Madeira  Irrigatikm  DixMct,  Gal.  Sup.  Gt,  Dee.  12,  1891;  Thomr. 
Went  Ctumgo  ParkOommiuUmere,  130  III  594.  In  caaea  <^  tbiaelaaa  it  ia  «vft- 
dent  that  the  proceeding  atanda  on  anbetantially  the  tame  footing  as  if  aa 
appeal  had  been  •nthoriaed  to  be  taken  to  the  anperior  eonrt  upon  the  qneo- 
tion  both  of  law  and  of  faet^  and  the  party  intereated  had  aTailed  himadf  o( 
the  remedy  thna  aflforded. 

If  a  debtor  haa  been  granted  a  disoharge  from  hia  defbta  or  other  oUigationa 
by  a  oonrt  of  bankruptcy  or  insolvency,  the  effect  of  the  jndgment  or  ordsr 
granting  anoh  discharge  may  be  avoided  by  showing  any  of  the  gronnds  of 
avoidance  specified  in  the  statute  authorizing  the  discharge  and  deolariBg  its 
effect.  In  all  other  respects,  it  is  as  impregnable  to  collateral  assault  as  any 
other  judgment  of  a  oonrt  of  competent  jurisdiction:  Freeman  on  JudgmontSt 
sees.  337  a,  .607.  If  the  judgment  was  entered  during  the  pendency  of  th» 
bankruptcy  prooeeding,  and  before  the  dischai|^  was  granted,  the  bankrupt* 
upon  obtaining  the  discharge,  is  entitled  to  hare  the  oonrt  in  which  the  judg* 
ment  was  rendered  enter  a  perpetual  stay  of  proceedings  therein:  Boffnton  r. 
BeUf  121  U.  8.  467.  If,  however,  he  secures  his  discharge  before  the  judg- 
ment is  rendered  againat  him,  he  must,  whether  the  action  is  then  pending 
or  is  subsequently  commenced,  avail  himaelf  of  auoh  cKscharge  by  some  ap> 
propriate  pleading,  motion,  or  other  proceeding,  and  if  he  fails  to  do  so*  or 
though  he  does  so  if  the  oonrt  refuses  to  give  the  proper  effect  to  the  di^ 
charge,  any  judgment  subsequently  recovered  againat  him  cannot  be  avoided 
collaterally  by  ahowing  his  previous  discharge,  and  that  sueh  judgment,  be- 
cause of  the  dissharge,  ought  not  to  have  been  rendered:  Bahm  t.  Mim$^  40 
Cal.  421;  Marsh  v.  MandeMe,  28  Miss.  122;  Dimoek  t.  Reoen  C.  Co.,  117 
U.  S.  659;  Woodbury  r.  Perkhu,  6  Cash.  86;  61  Am.  Doc  61;  Jhumw.  ifo- 
range,  106  Pa.  St.  69. 

The  effect  of  a  judgment  or  order  of  a  oonrt  of  bankruptcy  may,  like  the 
judgment  of  any  other  oonrt,  be  collaterally  aroided  by  ahowing  that  it  did 
not  have  jurisdiction  of  the  subject-matter,  or  that  the  person  against  whom 
the  judgment  is  sought  to  be  used  was  not  subject  to  the  jurisdiction  of  the 
court.     A  discharge  granted  to  a  bankrupt  or  insolvent  is  operative  in  hit 
favor  against  every,  person  over  whom  the  court  had  jurisdiction.    Over  the 
creditors  resident  in  the  state  or  nation  wherein  the  discharge  ia  granted,  it 
has  undonbted  jurisdiction,  and  the  discharge  ii  valid  and  operative  against 
them,  both  there  and  elsewhere,  unless  its  effect  is  annulled  or  limited  by 
some  constitutional  inhibition  or  restriction:  Baker  v.  Wheaton,  6  Mass.  609; 
4  Am.  Dec.  71,  and  note;  Norton  v.  Cook,  9  Conn.  314;  23  Am.  Dee.  842;  and 
note;  Blanchnrd  v.  RtteseU,  13  Mass.  1;  7  Am.  Dec.  106,  and  note;  iVdfc  T« 
Hibhard,  26  Vt.  702;  62  Am.  Dea  606;  and  if  both  the  ereditor  and  debtor 
are  reaidents  of  the  state  or  nation,  it  is  of  no  consequence  that  the  contraol 
was  made  and  is  to  be  performed  elsewhere:  Mareh  v.  PtUnam^  Z  Qray,  66L 
As  against  non-residents  who  have  not  appeared  in  the  foreign  court,  nor  ia 
any  way  submitted  either  their  claims  or  their  persons  to  its  jorisdiotioii, 
any  discharge  granted  by  it  must  generally  be  wholly  ineffective  in  any 
other  state  or  country:  Narion  v.  Oook,  9  Conn.  814;  23  Am.  Dee.  842;  SmiSk 
V.  Buchanan,  5  Bast,  6;  Munroe  v.  OuUlkutme,  8  Keyes,  80;  3  Abb.  App.  334| 
8mUh  V.  Smith,  2  Johns.  235;  3  Am.  Deo.  410,  and  note;   fTAtte  v.  Oan/M^ 
7  Johns.  117;   6  Am.  Dea  249;  MUt^eU  v.  MeMUkm,  t  Mart.  (La.)  876;  • 
Am.  Dec  690;  Vamixem  v.  ffaalehurets,  4  N.  J.  L.  192;  7  Am.  Dm.  68SL 
Bnt  it  may  be,  and  has  been  insisted,  that  the  place  where  a  oontraot  wis 
ouMle  or  is  to  be  performed  is  of  oontrolling  tmportanoa  ia  determining  wliaA 
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«oiiiii1iAT«  Jnrlidietioii  to  discharge  H,  and  that  thovgh  the  eredHor  h  a  reat- 

•dient  of  another  ataie  or  natton,  hia  residence  does  not  carry  with  it  the  dM 

idae  him,  so  that  the  oonrts  where  it  was  created  may  not  dischaij^e  Hm 

debtor  iron  all  obligation  to  pay  it^    We  apprehend  there  is  no  donbt  that 

^ihe  oonrts  of  a  eonntry  where  an  obligation  arose  or  was  created  may  grant 

■a  dischaige  thenfrom  which  is  there  operative,  whether  the  ereditor  is  reei* 

dent  or  non-resident,  becanse,  nnless  restrained  by  some  constitutional  liml- 

tatioD,  laws  may  be  enacted  in  any  country  withdrawing  all  aid  for  the 

vkforoement  of  obligations  by  legal  prooeedingi,  and  there  are  numerous  de> 

eisEons  to  the  effect  that  when  a  contract  is  discharged  by  proeeedingB  in  the 

«mBtry  where  it  was  created  or  made  payable,  and  where  the  debtor  reside^ 

it  must  be  regarded  as  disdiarged  erery  where,  though  the  ereditcr  was  a 

■on-reshientiuid  did  not  appear  in  the  foreign  court:  Mag  t.  Breed,  7  Gash. 

15;  54  Am.  Deo.  700;  BaOandimT.  Oolding,  1  Oooke,  487;  Pcttsr  ▼•  J^rpwn, 

5  Bast.  124;  Vtrp  t.  Mt^tttnf,  29  Me.  206;  Inrt  Khulfg,  1  Low.  221;  iMtg 

T.  Bammend,  40  Me.  204;  ^nfnier  ▼.  Houghton,  2  Best  k  8.  743.  ~  These 

deoisioas  aie^  iiowerer,  necessarily  In  conflict  with  the  prinoiplsa  adopted 

and  enfereed  by  tiie  supreme  court  of  the  United  States,  as  weU  ae  by  ether 

nonrta,  to  the  effect  that  a  bankruptcy  or  insolvency  statute  can  have  no 

•eKtratenritorial  opeimtion,  and  that  a  citiien  of  one  state  cannot  be  required 

to  appear  in  the  courts  of  another,  and  to  submit  to  their  exerotse  of  juris* 

Astion  over  him,  or  "to  their  discharge  of  mn  obligation  due  him,  though  It 

vas  created  or  is  to  be  performed  in  the  state  where  such  courts  have  juris* 

dietlon:  Baidwtn  ▼.  ffak,  1  WaU.  223;  FMk  ▼.  Bugbee,  48  Me.  9;  77  Am. 

Dee.  203;  Atidermm  ▼.  Wkeeler,  25  Conn.  518;  WkUneg  r.  WhUhg,  85  N.  H. 

407;  Mwrpkg  t.  Manning,  ^34  Mass.  488.    It  is  true  that  theee  principles 

were,  in  the  cases  cited,  applied  only  to  discharges  granted  by  the  courti  ef 

ene  state,  when  sought  to  be  asserted  against  the  citiasns  of  another;  but  it 

eeeiiis  unreasonaUe  to  conoede  to  the  courts  i>f  foreign  nations  an  authority 

«rer  -tiio  eitEnns  of  a  state  which  is  denied  to  tiie  courts  of  sister  states. 

It  only  remains  for  ua  to  consider,  as  briefly  as  poBsible,  the  rulee  appli« 
«able  to  ordinary  action^  the  object  of  which  ii  not  to  annul*  Tacate,  or 
«Midify  a  judgment.  We  need  not  cite  anthorttiee  to  show  that  a  }udgment| 
wheneyer  properly  pleaded  or  offered  in  evidence  in  another  action,  cannot 
lie  nvoided,  as  between  the  parties  to  it^  for  any  mere  error  or  irregularity  et 
the  eonrtby  which  it  was  pronounced,  and  that  whatever  has  been  thereby 
decided  and  determined  must  be  regarded  as  conclusively  and  irrevocably 
established,  as  between  the  parties  thereto  and  persons  in  privity  with  them, 
until  tiie  judgment  shall  have  been  set  aside,  either  upon  appeal  or  upon  some 
other  appropriate  proceeding  directed  against  the  judgment^  for  the  purpcee 
either  of  annulling,  Taoating^  or  modifying  it.  Therefore,  in  a  collateral  ac- 
tion, the  force  of  a  judgment  can  be  destroyed  only  by  showing  that  the 
eonrt  did  not  have  jarisdiction  over  the  subject-matter  or  the  person  against 
whom  it  was  rendered,  or,  though  having  jurisdiction  both  of  the  subject- 
flutter  and  of  the  person,  did  not  have  power  to  give  the  relief  which  it 
awarded. 

If  the  judgment  retted  npon^was  pronounced  by  a  court  of  limited  Jnria> 
Action,  tiiere  ia  no  presumption  in  favor  of  its  authority  to  act,  and  such 
authority  must^  therefore,  be  shown  by  the  party  who  relies  upon  it:  Free- 
man on  Judgments,  sec.  517;  Tucker  v.  Harris^  13  Oa.  1;  58  Am.  Dea  488; 
Teopf^e  Saioimge  Bank  t.  WUeoa,  15  R  L  258;  2  Am.  81  Kep.  894;  Lowrf  V. 
Brwin,  5  Rob.  (La.)  192;  39  Am.  Dec  556;  Smith  v.  Finiey,  62  Ark.  373^  The 
of  the  court  would  ordinarily  affirmatively  appear  from  its  judg • 
▲jl  8t;  Bsr.,  Vol.  XXIIL— S 
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It  and  IIm  papen  on  file  in  ftbe  action.  If  it  doM  not  m  appear,  there  ia 
doabt  whether  it  may  be  ahown  by  extrinaic  endeaee  or  not^  the  battar 
•pinion  bein^  in  onr  judgment,  that  nnleaa  the  jnriadiotiooal  taota  are  by  atat- 
nte  required  to  appear  from  the  papera  and  filea  m  the  action,  they  may  bo  ea» 
tabliahed  by  competent  eztrinsio  evidence:  Freeman  on  Jndgmenta,  eec  618; 
/o&y  T.  FoUt,  84  OaL  821;  WHSanu  t.  Csmmocl;  27  Miaa.  209;  CI  Am.  Dee. 
608;  Lii9  t.  WileooDen,  2  CoL  86;  Vam  Duemm  r.  Svfeet,  61  N.  T.  888;  Beh^mer 
T.  Nordlok,  12  CoL  862.  Thongh  the  jnriadiotion  of  the  court  appean 
affirmatively  from  tiie  papera  and  filea,  they  are  not  entitled  to  the  irerity  of 
reeorda,  and  their  aaaertiona  may  be  diaproved  by  extrinaie  oTidenoe,  and  the 
judgment  thereby  be  ahown  to  be  void:  Sanbom  v.  FeUowB,  22  N.  H.  489; 
SaUadaif  v.  BainhUL,  29  Iowa,  666;  Sean  v.  Ttrry^  26  Conn.  273;  Culvef's  Af- 
peai,  48  Conn.  166;  PeopU's  Sawing*  Bankr.  WUcox,  16  R.  L  268;  2  Am.  81 
Rep.  894.  In  aome  of  the  atatea  thia  rule  doea  not  prevail  where  the  evi- 
dence of  the  aervioe  of  proceu  conaiata  of  the  return  of  an  officer,  and  the 
party  affected  thereby  baa  a  remedy  againat  him  by  an  action  for  a  falae  re- 
turn: Lightaef  v.  HaarrU^  20  Ala.  409.  Though  the  court  ia  one  of 
JnriBdiotion,  if  it  baa  authority  to  inquire  concerning  the  ezirteoee  of 
joriBdictional  fact  and  to  determine  whether  it  exiated  or  not,  ita  determina- 
tion on  thia  aubjeotia  aa  conclnaive  aa  up<m  any  other,  and  cannot  be  aaaailed 
collaterally,  and  auch  determination  need  not  appear  in  expreaa  term%  but 
will  be  implied,  if  the  tribunal  prooeeded  to  take  auoh  action  aa  could  prop- 
erly be  taken  only  after  it  had  made  the  reqniaite  inquiry  and  found  that  the 
Jurisdictional  fact  exiitedr  Freeman  on  Jndgmenta,  aea  623;  JWn  v.  Smith,  6 
Gray,  135;  66  Am.  Dec.  359;  Spaulding  v.  HomtUead  Am\  87  CaL  40;  SioA- 
dard  v.  Johtmm,  76  lad.  81}  Ooloma  v.  Bavet,  92  U.  &  484;  OtommJcnoiiert  v. 
AtpinwaU,  21  How.  639. 

If  the  judgment  ia  one  pronounced  by  a  court  of  record,  ita  jurisdietion 
will  be  preaumed,  aud  if  it  ia  alao  a  court  of  the  atate  in  which  the  judgment 
ia  offered  in  evidence,  the  preanmption  it,  in  moat  atatea^  indiapntable  ia  a 
collateral  action:  Freeman  on  Jndgmenta,  aeca.  130-132.  It  it,  however, 
alwaya  euential  that  the  court  ahould  have  had  jurisdiction  over  theaubjeot- 
matter  of  the  action  or  proceeding,  and  authority  to  award  the  relief  granted: 
Freeman  on  Jndgmenta,  aeca.  120,  120  c;  and  while,  if  auch  juriadictioo  did 
not  exist,  ita  abaence  will  generally  appear  from  the  record  taken  in  connec- 
tion with  the  existing  lawa,  there  ia  at  least  one  inatance  in  which  it  may  be 
established  by  extrinsic  evidence^  to  wit:  it  may  be  ahown  by  auch  evidence 
that  the  peraon  upon  whose  estate  lettera  testamentary  or  of  adminiatratioo 
were  granted  was  at  the  time  still  living,  and  that  the  court,  therefore,  had  no 
jurisdiction  over  him  and  hia  aetata:  Freeman  on  Judgments,  sec.  120;  Dum- 
can  V.  Stewcui,  26  Ala.  408;  60  Am.  Dec.  527;  Fisk  v.  Norvel,  9  Tex.  13;  68 
Am.  Dec.  128;  Withers  v.  Patterson,  27  Tex.  496;  86  Am.  Dec.  643;  BedrU  v. 
S^lover,  7  CaL  216;  68  Am.  Dea  237;  contra,  BodeHgag  v.  Batt  Biver  S.  /.,  63 
N.  Y.  460;  20  Am.  Rep.  666. 

It  ia  a  condition  precedent  to  the  exiatence  of  Juriadiction  over  a  person 
who  does  not  voluntarily  appear,  that  the  court  rendering  the  judgment 
agaiust  him  have  authority  to  require  him  to  appear  before  it.  Therefon^ 
every  peraonal  judgment  which  a  court  may  render  against  one  who  doea  not 
voluntarily  submit  to  its  authority,  and  who  was  not  a  citiaen  oi  the  atate^ 
mot  aerved  with  process  within  ita  borders,  no  matter  what  the  mode  of  aa^ 
vice  waa,  ia  void:  Freeman  on  Jndgmenta,  aec  120  a.  A  peraon  or  oorpoift> 
tion  against  whom  a  judgment  ia  offered  must^  therefore,  be  permitted  t» 
ahow  that  he  or  it  waa  not  a  oitiaeu  of  the  atate  when  aerved  with 
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ttataaeh  prooen  wm  mot  Mnred  within  lh«  borden  of  Hit  jilttoi  Wt—^ 
■no  oa  Judgmenti^  aeoi.  120  %  120  K 

Tbiatm  is  a  oIms  of  penona  who  an  in  fact  within  a  ttata^  hnti  in  onntwi 
platioB  «f  law«  ara  not  to  within  it  ai  to  ha  subjeet  to  tha  jnxisdiotion  U  te 
•oorti^  tacanaa  their  prasonoa  is  as  tha  fapresantatives  of  soma  other  sor* 
ataign^,  sooh  as  ambassadors  and  other  pnblio  ministers  and  ooosnli  and 
▼ioa-ooDsiila  oi  foreign  nations.  Persons  of  this  dass,  whether  serred  witb 
process  or  not^  and  whether  they  appesr  in  oonrt  in  response  to  each  proosaa 
ar  not^  nay,  al  any  tini%  avoid  a  jadgmeni  against  them,  thoogh  entered 
after  a  trial  upon  the  merits^  by  showing  their  offioial  eapaoity:  Miller  ▼•  Fan 
ZoAm ^^  66 Ckl.  341|  Bon w.  Prtdon,  llllj.  8.  &6;  Uniied Siaim w.  Bm^ 
mar.  I  Bald.  S34;  Umied  BUOm  ▼.  Lc/ontaku^  4  Granch  G.  C.  178^ 

Whiles  aa  wa  have  stated,  persons  not  within  the  jnrisdiotion  of  a  oanri 
aannol  ba  raqnired  to  appear  before  it  and  to  submit  to  its  azereise  of  anther- 
fkf  ovar  them,  yet  if  they  have  property  within  the  states  its  oonrts  have 
jaziadietlon  over  suoh  property,  and  may,  by  the  serrioe  of  prooess  beyond 
tha  stats^  aotoal  or  oonstmotiTeb  obtain  jnrisdiotion  orer  non-residents  ia 
tha  extent  of  rendering  Judgments  against  them  whioh  may  affoot  the  tttla 
to  ihair  property  within  the  states  as  where  tha  objeet  of  the  aotion  ia  to  an* 
foroe  a  lien,  make  partition,  set  aside  a  transfer,  determine  oonflieting  claims 
al  tttlsb  eompel  specifio  peHormanee  of  oontraots,  oandemn  lands  in  the  sb- 
eroisa  of  the  power  of  eminent  domain,  or  to  anforoe  a  pecuniary  liability  far 
tha  aatisfsotioa  of  whioh  property  has  been  attached:  Freeman  on  Judg- 
menftib  aae.  120  a;  AmtU  t.  Qrigfis.  13i  U.  a  816;  PtrhiM  t.  Wakeham,  86 
OsL  680;  21  Am.  St  Bep.  67;  AmUrtom  v.  Gfof.  72  Gal.  65;  1  Am.  St.  Rep. 
8i;  Mastman  r.  Wadkigh,  65  Me.  251;  20  Am.  Bep.  695;  Loaka  t.  Superitr 
C^mi^  85  GsL  11;  20  Am.  St  Rep.  197;  Young  t.  Upehur.  42  La.  Ann.  302; 
21  Ans.  8t  Repw  881;  VemMe  t.  Dutch,  87  Kan.  515;  1  Am.  81  Rep.  260. 

Thare  are,  doubtless^  judgments  entered  in  cases  aiver  which  the  court  had 
mndonbted  jurisdiction,  which  are  wholly  or  partly  Toid  because  the  court 
atthar  decided  some  question  which  it  had  no  power  to  decide,  or  granted 
aoma  relief  which  it  had  no  power  to  grant;  but  it  is  vary  difficult  to  formu- 
lata  any  test  by  which  to  unerringly  determine  whether  the  action  of  the 
aonri  in  oases  of  this  olass  is  Toid  or  erroneous  only.  The  fact  that  tha 
mmrt  did  something  in  excess  of  its  jnrisdiotion,  if  it  eziste  at  all,  must 
nndoobtadly  appear  by  the  record,  and  such  attack  as  ia  made  must  ap- 
pear from  and  ba  established  by  the  record  taken  in  connection  with  the 
eonatitution  and  laws  of  the  state.  If  a  court  should  grant  relief  which  un- 
der no  oircumstanoas  it  has  authority  to  grants  its  judgment  is  to  that  ex* 
teat  void;  as  whsM  it  orders  a  donation  out  of  the  public  treasury:  Bridiiea 
T.  Cla9  Cix  Superwiaon.  67  Miss.  252;  enters  judgment  for  an  amount  graaier 
than  it  ia  aathoriaed  to  give:  FdVeU  v.  Bngkr,  8  OU.  76;  sentences  a  defend* 
ant  to  undergo  a  puniihment  different  from  or  in  excess  of  that  which  it  is 
authorised  to  impoee:  Bx  parte  Longe.  18  WalL  168;  finea  the  prosecuting 
witness  for  oostib  whan  there  is  no  finding  that  tha  prosecution  was  instituted 
withoot  probaUa  oause  and  from  malicbua  motiTss:  IMU  t.  Bvana,  41  Kan. 
§78;  annuls  oonTeyanoes  which  ars  not  tha  subject-matter  of  the  action,  aar 
sought  to  be  annulled  therein:  Mundag  r,  VaU  84  N.  J.  L.  418;  BeamOer  ▼. 
madutoek,  88  Va.  282;  6  Am.  St.  Rep.  262;  ifsMoaf  t.  JTosey,  88  Vs.  d38;S 
Abl  St.  Bep.  277;  Wade  r,  ffaneodt,  76  Va.  680;  directs  the  sale  of  properly 
in  a  prooeeding  not  instituted  for  tha  purpose  of  obtaining  sudi  sale,  m 

Judgment  sgaiast  the  vendee  sf  n  ■sirignnr  in  a  atatnteiy 
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Mthoriied:  JICMniT.  Jfonlit,  43  Mo.  002. 

"T^am^  m  oimrt  had  luriadioticm  both  of  the  ntbJwIvMtUHr  sbA  off  ^lepai^ 
^kf-to  tlM  aetioB,  it  nay  loie  tadh  jmisdidtioa  »t  ■ohm  labaeqimit  stage  of 
ffao  prooeedhig,  as  where  an  appeal  ia  proaecoted  to  aeoie  appellate  tribanal: 
MtKmneff  ▼.  Jtmn^VI  Wta.  '801;  Jb  forU  Sibbatd  ▼.  UnUed  States,  12  Pet 
-488;  McOhtmhan'B  Htin  r.  Bendentm,  1  T.  B.  'Mob.  'S61;  MrArtkmr  ▼. 
Dane,  6!  Ala.  039;  Bofnton  r,  Fom^,  7<Met.  <I6;  orl&e  oanae  is  removed  to 
"iifae  national  eonrto  by -proper  proceedings  taken  *therefer:  AMnitft^^  (^  t. 
Tugman,  106  U.  S.  118;  BaUnadCe.  r.  Koanm,  104  U.  a  14;  or  the  term  of 
tiie  oourt  faaa  expired,  and  for  that  leason  the  antfaority  to  ant  ia  anapended 
ontil  the  commencement  of  the  Tiezt  term:  State  NaL  Btmky.  VeeU  ^  ^^^ 
110;  22  Am.  St.  Rep.  l^iQarUdBr.Dmm,^i^}aL.^9^\iRmporUv.Mtammm^ 
-29W.  Va.  487;  i^nmOey  ▼.  State,  20  Ark.  77;  CfafirdkiT.  BtMafad^  Mcam. 
227;  tkn  pattB  Otborji,  '24  Ark.  179;  WemandeM  ▼.  Jame$,lt3  Itu  Ann.  483; 
Dodge  t.  Oojfim,  ISISlan.  '277;  Dwm  w.  Judge  'Ffth  Dtit.,  26  La.  Ann.  119; 
BarU  T.  Barl\2!  Kan.  888;  FWeg  r.Vody,  4  Col.  T09:  'FnmeU  ▼.  Wdie,  4 
GoL  274;  Bruee  ▼.  DooOUk,  61  111  T08;  Latt|^ftifai-r.  FeMam,  66  Iowa,  T21; 
iraraAiitfT.&oi8fei^^na.08S;Ba/mT.  JITtmfi,  W  Iowa,  641  ;JRm7T.  Oreea. 
f  Stew.  183;  19  Am.  Dee.  46;  Davn  t.  Fkh,  i  0.'Ore«ie,  406;  48  Am.  Dee. 
887;  Wkker,  Lmiwig,  9  Oal.  176;  Nannod^.  KetrfUld,  34  CaL  888;  Dote  ▼. 
Waggoner,  8  Tex.  615;  Leekdrr,  Olebeneki,  4  L. 'a 'Rep.  139;  or  the  juris* 
diction  of  the  oonrt  baa  been  exfaansted  by  the  entry  of  a  final  Judgment  or 
order  in  the  action  or  piooeeding:  State  ▼.  BailreadOo,,  16  Tla.  708;  Amett 
▼.  MeMaktm,  74  Tex.  646;  or  the  oonrt^  when  tbe- party  appeared  ^befbrei^ 
todered  hia  anawer  to  be  stricken  ont^  and  refnaed  to  bear  him  in  hia  defense^ 
in  a  case  where  it  had  no  anthority  to  atrike  oat  aach  answer  and  refnae 
each  hearing:  Henry  r.  Oareon,  '96  Ind.  412;  Windeorr.  HeVelgh,  98  U.  S. 
274.  n^  in  proceedings  to  settle  the  estate  of  a  deeeaaed  -peraon,  an  order 
ia  made  appointing  an  execntor  or  adminiatrator.'^e  ooort'a  jnriadietion  to 
makesach  appointment  is  exhausted,  and  oannot  again  be  exeroiaed  wbils 
the  person  so  appointed  continues  in  x>ffice,  and  vny  fnrtiier  grant  of  letters 
testamentary  or  of  administration  made  by  it  is  Toid:  QrifUh  r.  Fnmkr,  8 
Granoh,  9;  FUnm  ▼.  Chaae,  4  Denio,  90.  So  if  aa  estete  is  folly  administered 
upon,  and  the  property  thereof  distributed  -to  the  belra:  iW  ^.  Noroel,  9 
Tex.  13;  68  Am.  Dea  128;  or  if,  in  the  dne  course  of  administration,  the 
property  of  the  decedent  is  sold  and  the  title  vested  in  the  pnTohaaer  thereof 
any  further  prooeeding  for  the  readminiatration  or  distribntion  of  the  prop- 
erty so  distributed,  or  for  the  sale  of  the  property  ao  sold,  whether  taking 
place  in  tlie  same  or  in  another  court,  ia  without  jurisdiction  and  void:  IMU 
eag  v.  J^frag,  65  Tex.  626;  Smith  v.  Wooifolk,  115  U.  S.  143. 

A  sdre  /aeku  or  aa  action  at  law  upon  a  domestic  judgment  ia  a  eollatersl 
'proceeding  so  far  aa  any  atteck  upon  the  judgment  is  oonoemed.  The  efleel 
of  the  judgment  cannot  be  avoided  for  error  or  irregularity,  nor  can  any  de- 
fense be  made  which  must  involve  a  re>examination  of  the  issues  presented 
In  the  original  action,  and  either  determined  by  the  conrt  or  oonfeaaed  by 
Che  defendant^  nor  can  any  attack  upon  the  jurisdiction  of  the  court  be  en- 
tertained which  would  not  be  proper  if  it  were  attempted  in  any  other  action, 
if  the  judgment  were  offered  therein  aa  part  of  a  ohain  of  title  or  otherwiaeb 
Treemaa  on  Judgments,  sea  435.  '  If,  however,  the  oourt  in  whteh'lka  matiam 
li  pending  is  competent  te  receive  and  act  upon  an  equitebls  dafenas^  auek 
dafeaae  may 'be  asssi  ted1>y  way  of  answer  oreross-complaiutk  andi^Htf  gtvuu 
under  the  aame  oiroumstancea  as  if  such  relief  were  sought  in  an  iadependent 
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waHz^JMrnrnw^^emtm^  n.lSL.  Y.  IMpeZ  A«i.:D«ft  102;  Aefer  t.  J7/«<oii,  22 
Kb.  SlOi  DrUmd  w.  /a0roim;2l  T».6IMI|  /^unliqi^.  Cte^Sf  lowa^  260;  7 
Am.  R«pw  189;  Durknger  ^  itedUM.  tt  Ib«L  4UL.  H.thttftoltei  vvpoii  tiM 
JadgviM&t  of  ft  mni%  olr  UMithaB.  fttal«r«r  ^Lh  fonsgir  natiioii;  it  MUMiotiM 
lanated  bj  showiBg  wa»i^%nom  w  JeBagnlvitiMr  bot-tiw  JvrndteliMi  of  th« 
ooort  Vy  which  the  jadgiQ«ni>  wa»  paoaoniioid  is.al««y«rop«ft  tiryeitioti, 
and  tho  dofondant.  is.  at  Ubertafi  to  coatrovorti.  jmJsdkinnaL  itatemwnty  anA 
raeitala.  and  to  thmr  by  aoy  ooiapottiit«nd«Mi{,oiMiuoravo«taempiMy  thi* 
tho  ooort  was  not  eotitlad  tou  oxordio .  jumdiotiuQi  oow  hiawi  Fiiowau'  ow 
Jad^ments,  MOk  082-664,. 68B..6ia. 

A  rait  in  e^ty  to  oUaia.  rriiel.  frow  a  Jod^awafria:  a  ooHibtend'  afcltek 
wtthin  tbo  dofinition  gxyoain  tba  principali  oaM^  liecanwriifcia  aot  within- 
tbo.  powor  of  a  ooati.  o£.  6«|iuty  to.4UHuil,  vaoate/.omMidi£fr»  imlgi6»»'a» 
law.    Tho  Jodipmonl  oomplaiaod.oft  ia  pemiMod  toistnHi^  aari  th^otfarti-of 
oqoitj  merely  inqoirea  wbother.  tharo  ar»  any  ofnitahlo'^  lii  iiuiiilmaim  nn* 
quiring  it  to  proTont  iha  person  in.  whoeolaror  tho>  jvdignmtrweaiieoorered* 
from  enforcing  or  taking,  advantsgs  oi  it:  Fresaaan.  on  Jiidgmenili,.sea  i8&. 
Among  the  grounds  indncing  a  oonrtiof  equity  to  aet»  etrer'of  a  oourt'at'Uw' 
in  matters  of  Uw  or.  oC  fact  is  not  imdoded:/  FmeaMnon  Jndgmenta,  seat  497; ' 
Jt  nmst  appear  that  the  complainant  conld  not  present  hisvmsvel  aetiOBOrel' 
defense  to  the  eonrtuof  Jaw,  either  beeanss.it.wm  ineompetent  to  hesip  it  end 
to  grant  relief  tlyrein,  or  beoanae  ho  waa  psoreoted  fronr.  preseaiting  it  and 
from  hsTing  it  properly  considared»  thtoogh  frandi  aoaideBti.  mistake^,  ses*- 
prise,  or  sooie  other  so  fficien  t  canseior  the  intespoettion  of  aeoortzof  "eqoityt' 
Fkeemaa  on  Jndgoienti,  sea  4S6bv   He  may,  if  hoea%  show  the  emteBoe  of  • 
any  of  these  caosei,  and  thatit.opnvated  to  hispmjsdioBv  tfaonglr  faisoTidsDei-' 
tends  to  oontndiot  the. record.    He  may,'  themfore,  pssvo'timfe^proosm  war 
not  served  npoQ  him»  thoa|^  the^recoKd  dsolaessftbafefib  WBeweieerredr  Free*  * 
man  on  Jndgmsnta»  see.  49o;.  ir«w>a.¥>  nawikmn\  14  Cs]L680|2AAm;  9lt. 
Bepu  290;  ArmMworthy  r.  Chuhir£,.2  Dev,.£q.  224|  d4i  Anu  De«.27%.  Cm^ 
▼.  DtxUr^  8  Ala.  767;  42  Am.  Dec  666;  Ma{^  r.  /^un^^  48  MiiwuSft;  19  Am^ 
8t  Rep.  216;  Bridgeport  S..  B.  t.  JSldfwdge,  2a  GeBa.656rZ3.  Am;.Dea  688; 
Joknmm  t.  CoUmamt  23  Wis..  452;  99  Am.  Dee.  198;.  Lafkatmr^  CamjphtiU,  61 
GaL  296L    If  the  erideaeei  of  the  eerriee ^f  pvooees'is  contained,  in:  tim  retnti' 
of  a  aheriif  or  othes  officer  whose  duty  it  was  to  serro  mch  pioism  aad- 
make  letnm  thereof,  some  of  thcconrts  deny  relief  nniem  it. appear*  tbat^- 
the  false  return  waaindnced  by 'the  plaintiff  in  tiie  action:  FTottar  ▼.  RMku^ 
14  How.  684;  JTjum  Co.  ▼.  HnrAhmmn^  138.n«  &  162;  J^mmrn  ▼«  Jenaa^  2  Keh»' 
183;  JGrmgw.  Dcsok,  85  Ind  309;  7V^^fST.  />i«ai^2  J.  J.Marsfe  488;  19  Aokt 
Den.  139;  ThamoB  t.  Irdand^  88  Ky.  581;.  21  Am*  St.  Rep.  8689  wfail^otinr^ 
eonrta  grant  rdief  whether  the  plaintiff  waainstnimentali  in  pimnriag  tiMM 
Islse  retam  or  not:  Ridgtwaiy  ▼.  Bank  cf  Temn^  II  Hnmph.  628;  Rffon  ▼.  Bofd,  '■ 
83  Ark.  778;  DmtkSbn  t.  JTi^iMir  64  Ala..l62».i7aaMaM&T.  BuUkimH  0  Ment- 

203. 

Whore  the  appeaEaneec  of  the  defend«it  waa.enterediKsaraotioaby  sn 
attorney,  it  waaiormetly  thoagfat.tfaait  saoh  appeacaaoeiW8B«binding  enhim; 
and  that^  except  in  anactionagsiaat.  the  attorney,  the  defendant  wooid  not* 
be  permitted  to  show  that  tho  appesraDoe  wasnot  aotboiizad;  unless,  per- 
haps^ where  the  attorney  waa.irrsspoa8ible(OB'thfiappsanuiov.was  entered 
through  the  proenrementof  the  plaintiffs.  FreesMLn^  on  <  Jodgiiwnf  11,  ssa  498&. 
But  ths  mis  now-gsnecaUy  prevailing  is,  that  a.  iodgmenti  sesting  upon  tbe% 
anauthoriasd  appearance cl  an.attomey  wiU  not . be^ ailowed  to*  \m  smfaicsd/^ - 
lnrespeoti?e  of  the  qnartiani  whothog  the^nttomey  is  drespoiauUojos 
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t>le:  Hnr^i^y  t.  Alddbnarr,  20  Iowa,  161;  89  Am.  Dee.  690;  OJ^brif  t.  f%on^ 
%  N.  J.  Bq.  708;  Marva  r.  Mantmvner,  14  La.  Ann.  8;  74  Am.  Dee.  494; 
D€  LouU  r.  Mttk,  S  G.  OrMne^  65;  60  Am.  Dee.  401;  /(met  ▼.  WilSamsom,  6 
CoL<L  370;  Btnv  r,  ffarris,  13  Lea,  86;  Neweamb  ▼.  Dewe^,  27  Iowa,  881. 

Where  the  relief  aoaght  in  eqnily  mnet,  if  granted,  affect  righta  acquired 
hf  strangera  to  the  Judgment  who  are  parcha^n  for  Talae  in  good  faith, 
«id  without  there  being  anything  in  the  record,  or  elaewhere,  to  gire  them 
any  notice  of  any  rice  or  other  infirmity  in  the  prooeedinga,  it  is  manifeet 
that  their  eqnitiee  are,  at  least,  eqnal  to  thoee  of  the  oomplainant^  and  that 
relief  cannot  be  granted  against  them  without  violating  the  legal  maxim, 
that  where  the  equitiee  are  equal,  the  legal  title  must  prevail:  Freeman  ob 
Judgment!,  eee.  510.  We  think  no  court  will  hesitate  to  apply  this  maximt 
vnless  in  cases  where  there  was  no  service  of  process,  and  the  court  of  law 
therefore  did  not  have  jurisdiction  over  the  defendant^  and  had  no  notice  ol 
the  action,  and  has  been  guilty  of  no  laches.  In  the  latter  class  of  oases 
aeme  of  the  courts  have  dented  relief:  Beeve  v.  Kennedy,  43  Gal.  649;  Siokm 
V.  OeddeSf  46  OaL  17;  while  others  have  granted  it:  Harnheif  t.  BUuhnarr^ 
96  Iowa,  161;  89  Am.  Deo.  620;  BryaM  v.  fUTUllanu,  21  Iowa,  329;  and  the 
rale  upon  the  subject  cannot  be  regarded  as  settled  by  any  decided  prepmi* 
derance  of  authority. 

If  a  party  to  a  judgment  which  is  not  void  does  not  procure  its  vaoatictt 
fey  some  motion,  or  prosecute  some  appellate  proceeding,  er  seek  relief  in 
equity,  he  cannot  avoid  it  when  offered  in  evidence  against  him  by  proving 
that  it  ought  not  to  have  been  pronounced,   and  was  procured  by  fraud, 
nristake,  perjury,  or  collusion,  or  through  some  agreement  entered  into  by 
the  prevailing  party  which  he  had  neglected  or  refused  to  perform:  Freeman 
OB  Judgments,  sec.  884.    The  judgment  is,  however,  ordinarily  obligatory 
only  upon  the  parties  thereto^  and  persons  in  privity  with  them.    It  may  be 
that  at  the  time  the  judgment  is  entered  there  are  persons  neither  parties 
■er  privies  thereto^  but  whose  interests  may  be  injuriously  affected  if  it  ie 
enforced  as  against  them.    Not  being  parties  to  the  action,  they  are,  in  most 
instances,  not  entitled  to  move  to  vacate  the  judgment^  nor  to  prosecute  aa 
appeal  therefrom,  nor  to  institute  and  maintain  proceedings  in  equity  to 
enjoin  its  enforcement.   Their  position  would  be  sad,  if  they  were  not,  there- 
fere,  permitted  to  a  certain  extent  to  impeach  the  judgment  collaterally, 
when  it  is  offered  in  evidence  against  them,  or  for  the  purpoee  of  affecting 
tiielr  rights  and  interests.    They  are  permitted  to  attack  the  judgment  on 
the  g^nnd  that  they  are  creditors  of  the  defendant^  and  that  the  judgment 
was  suffered  for  the  purpcee  of  hindering,  delaying,  and  defrauding  them: 
Meeler  ▼.  BulUU,  8  A.  K.  Marsh.  980;  13  Am.  Dec  161;  Freeman  on  Bxecn- 
Hens,  sec.  136.   Whenever  a  judgment  or  decree  is  procured  through  the  fraud 
4iC  either  of  the  parties  or  by  the  collusion  of  both,  for  the  purpose  of  defraud* 
ing  a  third  person,  he  may  escape  from  the  injury  thus  attempted  by  show* 
sng,  even  in  a  collateral  proceeding,  the  fraud  or  collusion  by  which  the 
Judgment  or  decree  was  obtained:    Freeman  on  Jadgments,  sec.  336;  Atkh^ 
«MM- V.  Alien,  12  Vt.  619;  86  Am.  Dec  861;  Sidentparher  T.  Sidewparker,  52 
Me.  481;  83  Am.  Dec  527;  Dowiu  v.  Fuller,  2  Met  135;  85  Am.  Dec  393; 
Mackie  v.  CairM^  5  Cow.  547;  15  Am.  Dec  477;  Bcbinaon  v.  Da.ig^  11  N.  J. 
Eq.  302;  69  Am.  Dec  591;  Bwm  t.  Ahl,  29  Pa.  St.  387;  72  Am.  Dec  639; 
MmriU  ▼.   MorriU,  20  Or.  96;  ante,  p.  95.     A  stranger  to  a  judgment^ 
paejndioed  by  it  when  entered,  may  not  avoid  it  collaterally  for  mere  error 
m  irregularity,  though  he  may  doubtleas  show  by  extrinsic  evidence  thai 
tiie  eonrt  did  net  have  jorisdiction  to  enter  it,  and  may  further  show  that  it 
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§m  mnonwmM,  uid  also  oollnRve,  and  if  not  ooUndTe,  Ihai  the  nominal  Memi^ 
nai  nmde  no  defenae  therein,  becanae  be  had  no  intereat  to  be  {nroteeted} 
bat  when  a  real  defenae  ia  made  in  good  faith,  we  think  a  atranger  affected 
bj  tbo  judgment  will  not  be  permitted  to  impeaoh  it  by  retrying  the  oaae 
belora  another  oonrt^  for  the  pnrpoae  of  oonTincing  it  that  a  diffarent  Jndg* 

it  ought  to  hare  been  entered  in  the  former  aotionx  Freeman  ea  Jn49* 

Lta^aee.337. 


Statics  v.  Wheblbr. 

[20  Oaneoii.  199.] 

CkmniAi.  Law — Foroist  of  Nora.  —  One  who  dgna  a  fromlaaory  nota 
under  a  false,  fictitious  or  aaaamed  name,  with  intent  to  defraud  anothert 
la  guilty  of  forgery. 

GsniiirAL  Law — Fobokrt  —  Imtbrt. — The  eaaential  element  of  forgevy 
eonaiata  in  the  intent^  when  making  the  aignatnre  or  procuring  it  to  be 
made^  even  though  the  name  affixed  ia  that  actually  borne  by  the  peraon 
affixing  it^  to  paaa  it  fraudulently  aa  the  aignature  of  another  than  the 
one  who  actually  makee  it. 

LydeU  Baker^  for  the  appellant 

V 

T.  A.  Stevens^  d%$trict  aiiameyj  and  W.  T.  Hums^  for  the  re- 
qwndent 

Bean,  J.  The  defendant  was  indicted,  tried,  and  convicted 
of  the  crime  of  forgery,  from  which  judgment  he  appeals. 
The  indictment  charges  that  on  June  28,  1890,  the  defendant 
made  and  forged  a  promissory  note  for  $86.60,  payable  to 
John  P.  Fidock  or  order,  due  thirty  days  after  date,  by  then 
and  there  signing  the  name  of  John  Williams  to  said  note, 
with  an  intent  to  defraud  and  injure  J.  T.  Milner. 

At  the  trial  in  the  court  below,  after  the  evidence  for  the 
state  was  closed,  defendant's  counsel  moved  the  court  that 
the  jury  be  instructed  to  render  a  verdict  of  not  guilty,  upon 
the  ground  that  the  evidence  failed  to  prove  the  crime  charged. 
The  refusal  of  the  court  to  give  this  instruction  is  the  only 
error  claimed  on  this  appeal.  An  examination  of  this  ques- 
tion renders  it  necessary  to  briefly  state  the  evidence  as  given 
on  the  trial,  which  was  as  follows:  On  June  28,  1890,  the  de- 
fendant called  at  the  office  of, J.  T.  Milner,  in  Mulkey's  block, 
in  the  city  of  Portland,  and  represented  to  Mr.  Milner  that  his 
name  was  John  Williams,  and  applied  for  a  loan  of  186.60, 
oflTering  to  secure  the  same  by  a  chattel  mortgage  on  a  team 
of  horses.  He  drove  the  team  up  in  front  of  the  office,  and 
Mr.  Milner  looked  at  them  and  agreed  to  make  the  loan. 
*The  note  was  drawn  up  by  Milner,  and  the  defendant  signed 
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thft  name  of  J(dm  WilliamB  thereto,  and  Milner  paid  him  the 
money.    When  the  note  became  due,  the  defendant  did  not 
call  to  pay  it,  and  Milner  wrote  two  letters  to  John  Williams^ 
calling  on  him  to  pay  the  note,  one  of  which  he  directed  to 
Albina*.    A  Mo.  John  Williams,  of  Albina,  responded  to  the 
letter  sent  him,  but  denied  ever  signing  the  note^    That  no 
part  of  the  note  has  been  paid,  nor  has  defendant  ever  called 
at  Milner's  office,  where  the  note  was  to  be  paid;  that  de- 
fendant was  a  stranger  to  Milner,  and  ha  supposed  his  true 
name  was  John  Williams,  and  would  not  have  made  the  loan 
had  he  known  otherwise;  that  defendant's  true  name  is  Ed. 
Wheeler,  as  stated  in  the  indictment,  and  not  John  Williamv. 
The  inquiry  here  is,  whether,  under  this  state  of  facts,  the  de- 
fendant was  properly  convicted  of  the  crime  of  forgery*    For^ 
gery  is  defined  by  Blackstone  to  be  ^*  the  fraudnlent  making 
or  alteration  of  a  writing  to  the  prejudice  of  another's  rights  ": 
4  Bla.  Com.  247.    Willes,  J.,  in  Regina  v.  Eppi^  4  Fost.  &  F. 
81,  says:  '*  Forgery  consists  in  drawing  an  instrument  in  such 
a  manner  as  to  represent  fraudulently  that  it  is  a  true  and 
genuine  document  really  in  ezistenoe  as  it  appears  on  the  ftice 
of  it,  when  in  fact  there  is  no  such  genuine  document  really  ia 
existence  as  it  appears  on  the  face  of  it  to  be."    lu  State  v. 
Wooderdf  20  Iowa,  541«  Dillon,  J«,  says:   "The   making,  or 
alteration  of  any  writing  with  a  fraudulent  intent,  whereby 
another  may  be  prejudiced,  is  forgery."    Mr.  Bishop  says: 
"  Forgery  is  the  false  making,  or  materially  altering  with  in* 
tent  to  defraud,  of  any  writing  which  if  genuine  might  appar- 
ently be  of  legal  efficacy,  or  the  foundation  of  a  legal  liability": 
2  Bishop's  Crim.  Law,  sec.  523.    Section  1808,  HUl's  Code, 
provides  that  "if  any  person  shall,  with  intent  to  injure  or  de- 
fcaud  any  one,  falsely  make,  alter,  forge,  or  counterfeit  •  •  •  « 
any  bill  of  exchange,  promissory  note,  or  evidence  of  debt,, 
•  •  •  •  shall  be  punished  by  imprisonment  in  the  penitentiary 
not  less  than  two  nor  more  than  twenty  years." 

From  the  definitions  of  forgery,  as  above  stated,  as  welT  aa 
from  the  statute,  it  will  be  seen  that  the  essential  elements  of 
the  crime  are:  1.  A  false  making  of  some  instrument  in  writ* 
ing;  2.  A  fraudulent  intent;  8.  An  Jnstrument  apparently  ca^. 
pable  of  eSecting  a  fraud.  That  the  first  and  third  ingredients 
above  stated  appear  in  this  case  cannot  be  doubted.  The  note 
executed  by  defendant  under  the  name  of  John  Williams  is 
certainly  a  false  note*.  It  is  not  what  it  purports  on  Ita  faoa 
to  be, — is  false,  not  genuine;  fictitious,  not  a  true  writings 
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Th«  fkldty  of  the  note  consists  in  its  purporting  to  be  the 
note  of  some  party  other  than  the  one  actually  making  the 
signature*  It.  purports  to  be  the  note  of  one  John  Williams^ 
while  the  signature  was  made  by  the  defendant,  and  although 
the  defendant  represented  that  his  name  was  John  Williams, 
if  ha  assumed  that  name  for  the  purpose  of  defrauding,  and 
under  such  a  name  executed  the  promissory  note  in  this  case» 
with  an<  intent  to  defraud  Milner,such  an  act  would  constitute 
fefgery:  2  Bishop's  Grim.  Law,  sec.  588.  The  law  is  well 
settled  that  the  signing  of  a  fictitious  name  to  an  instrument, 
with  a  fraudulent  intent,  constitutes  forgery:  8  Am.  &  Eng. 
Ency.  of  Law,  457^  end  note;  People  y.  Browne  72  N.  Y.  671; 
28  Am.  Bep.  183;  StaU  y.  H^ihn,  88  La.  Ann.  169;  LuUreU  y. 
Stale,  86  Tenn.  232;  4  Am.  8t  Rep.  760;  2  Wharton's  Grim. 
Law,  sec  1424;  2  Bussell  on  Grimes,  733.  As  was  said  in 
CommontoeaWL  t.  CoeUUo,  120  Mass.  870,  "  the  essential  ele- 
ment of  fetrgery  consists  in  the  intent,  when  making  the  signa* 
ture,  or  procuring  it  to  be  made,  to  pass  it  off  fraudulently  as 
the  signature  of  another  party  than  the  one  who  actually  makes 
it.'*  If  thia  intent  thus  to  personate  another  exists,  the  in- 
strument is  still  a  forgery,  even  if  the  name  affixed  is  actually 
the  same  name  with  that  borne  by  the  party  who  signs  it.  So 
there  may  be  forgery  by  the  use  of  a  fictitious  name  as  well 
as  by  the  use  of  a  person's  own  name,  if  the  intent  exists  to 
oommit  a  fraud  by  deception  aa  to  the  identity  of  the  person 
who  usee  the  name. 

In  SheppariPe.  Cctee^  1  Leach,  226*  the  prisoner  purchased 
some  silverware  of  the  prosecutor,  giving  in  payment  therefor 
a  draft,  which,  he  indorsed  with  the  name  '*  H.  Turner,  Esq.," 
his  true  name  being  Sheppard.  The  prosecutor  testified  that 
he  gave  credit  to  the  prisoner,  and  not  to  the  draft,  the  prisoner 
being  a  stranger  to  him.  The  jury  found  the  prisoner  guilty,  and 
on  a  case  reserved  on  the  question  whether,  as  the  prosecutor 
had  sworn  that  he  gave  credit  to  the  prisoner  and  not  to  the  draft, 
it  could  amount  to  the  crime  of  forgery,  the  twelve  judges  were 
unanimously  of  the  opinion  that  the  conviction  was  right;  for 
it  was  a  false  instrument,  not  drawn  by  any  such  person  as  it 
purported  to  be^  and  the  using  of  the  fictitious  name  was  only 
for  the  purpose  of  deceiving.  So  in  Whiley's  case,  stated  by 
Mr.  Russell  in  his  work  on  crimes,  the  prisoner  was  charged 
with  forging  a  bill  of  exchange,  drawn  in  the  name  of  Samuel 
Milward,  in  payment  for  some  goods  by  him  purchased  of  the 
prosecutor.    The  prisoner's  real  name  was  Samuel  Whiley,  and 
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was  a  stranger  to  the  prosecutor,  who  testified  that  he  took  the 
draft  on  the  credit  of  the  prisoner,  whom  he  did  not  know; 
that  he  presumed  the  prisoner's  name  was  that  which  he  had 
written,  and  had  no  reason  to  suspect  the  contrary;  but  that 
if  the  prisoner  had  come  to  him  under  the  name  of  Samuel 
Whiley,  he  should  have  given  him  equal  credit  for  the  goods, 
and  have  taken  the  draft  from  him  and  paid  him  the  balance, 
as  he  had  done  when  he  came  under  the  name  of  Milward. 
It  was  left  to  the  jury  to  say  whether  the  prisoner  had  assumed 
the  name  Milward  in  the  purchase  of  the  gcods  and  giving 
the  draft  with  intent  to  defraud  the  prosecutor.  And  the 
jury,  saying  they  were  so  satisfied,  found *the  prisoner  guilty; 
and  upon  a  case  reserved,  the  judges  were  of  the  opinion  that 
the  question  of  fraud  being  so  left  to  the  jury,  and  found  by 
them,  the  conviction  was  right.  So  where  the  person  accept- 
ing the  instrument  knew  the  prisoner  only  by  his  assumed 
name,  it  appearing  that  it  was  assumed  for  the  purpose  of  fraud: 
Rex  V.  Francis^  Russ.  &  R.  C.  C.  209.  So  where  the  prisoner 
was  unknown  to  the  person  on  whom  the  instrument  was 
passed,  who  had  never  heard  of  the  name  assumed,  and  would 
have  trusted  the  prisoner  just  as  readily  by  his  real  name: 
Eex  V.  Marshall,  Russ.  &  R.  C.  C.  75. 

The  authorities  agree  that  forging  in  a  false  name,  assumed 
for  the  purpose  of  concealment  and  with  an  intent  to  defraud, 
in  the  particular  instance  of  the  forgery,  is  sufiScient  to  con- 
stitute the  offense.  But  when  a  party  signs  a  name  not  his 
own,  but  one  which  he  has  adopted,  using  it  without  the  in- 
tent to  deceive  as  to  the  identity  of  the  person  signing,  it  is 
not  a  forgery:  Rex  v.  Bonteirij  Russ.  &  R.  C.  C.  260;  Rex  v. 
Peacock,  Russ.  &  R.  C.  C.  278.  The  question  of  intent  is  ma- 
terial in  determining  the  guilt  of  the  party  charged  and  the 
falsity  of  the  instrument.  It  is  the  false  making  with  an 
intent  to  defraud  at  which  our  statute  is  aimed.  The  term 
**  falsely,"  as  applied  to  making  a  promissory  note  in  order  to 
constitute  forgery,  has  reference,  not  to  the  contract  or  tenor 
of  the  instrument,  or  the  fact  stated  in  the  writing,  because  a 
note  or  writing  containing  a  true  statement  may  be  forged 
or  counterfeited  as  well  as  any  other;  but  it  implies  that  the 
writing  is  false,  not  genuine,  fictitious,  not  a  true  writing, 
without  regard  to  the  truth  or  falsehood  of  the  statement  it 
contains.  The  note  must  in  itself  be  false,  not  genuine,  a 
counterfeit,  and  not  the  true  instrument  which  it  purports  to 
be:  iitate  v.  Vuang,  46  N.  H.  266;  88  Am.  Dec.  212.     A  per- 


Deo.  1890.]  Stats  v.  Whbxlul  123 

■OD  may  fiilsely  make  a  note,  yet  the  note  be  true  In  point  of 
fact,  or  be  may  make  a  note  which  is  false  in  &ct.  It  is  the 
former,  —  the  falsely  making  of  the  note. — with  the  intent  to 
defraud,  which  is  the  essential  ingredient  of  the  crime  here 
charged.  The  falsely  making  of  a  note  in  the  name  of  a  per- 
son, as  already  shown,  is  forgery;  so  is  the  falsely  making  of 
a  note  under  an  assumed  name.  The  defendant  in  this  case 
made  the  note  and  signed  a  fictitious  or  an  assumed  name. 
He  therefore  falsely  made  it,  although  the  fact  stated  in  the 
note  may  be  true.  But  the  false  making,  when  it  was  passed 
to  Milner  as  genuine,  indicated  an  intent  to  defraud,  and 
brought  the  offense  within  the  statnte.  This  must  logically 
be  so,  unless  there  is  something  in  the  facts  and  circum- 
Btancea  which  contradict  the  intent  to  injure  or  defraud.  In 
the  case  of  Queen  y.  Martin^  29  Eng.  Rep.  154,  relied  on  by 
defendant,  the  facts  show  that  the  prisoner,  in  drawing  the 
check,  did  not  do  so  in  the  name  of  or  as  representing  any 
other  person,  real  or  fictitious.  The  check  was  drawn  and 
uttered  as  his  own,  and  it  was  so  received  by  the  prosecutor, 
to  whom  the  prisoner  was  perfectly  well  known  as  an  ac- 
quaintance of  twenty  years'  standing,  and  by  whom  he  was 
seen  to  sign  it.  Here,  while  the  prisoner  falsely  made  the 
check,  the  circumstances  show  that  it  was  not  falsely  made 
to  defraud.  The  prosecutor  relied  upon  and  gave  the  credit 
to  the  prisoner,  whom  he  well  knew.  But  wh^n  the  defend* 
ant  is  an  entire  stranger  to  the  party  to  whom  the  note  is 
passed,  as  in  the  case  at  bar,  the  credit  is  the  note;  for  where 
is  there  any  other  element  of  credit  which  the  party  could  be 
supposed  to  rely  upon?  Mr.  Milner,  in  dealing  with  this  de- 
fendant and  making  the  loan  to  him,  relied  upon  the  genuine- 
ness of  the  note  as  one  step  in  the  transaction;  and  a  fair  and 
legal  inference  from  all  the  testimony  is,  that  defendant  made 
the  noto  with  an  intent  to  defraud,  and  thereby  committed 
the  crime  of  forgery. 

It  follows,  therefore,  that  the  judgment  of  the  court  below 
must  be  affirmed. 

FoRGSBT,  What  n.  — It  fa  forgery  to  sign  a  fiofcitioos  name  to  aa  inctni- 
nent  with  inteat  to  defraud:  Note  to  ArtiM  ▼.  Oo«i^  22  Am.  Deo.  808,  309. 
The  easential  element  of  the  oriiiie  ia  a  fraodnlent  intent:  Note  to  Arnold 
r.  Ooti,  22  AvtL  Deo.  813,  814;  PwpU  r.  Dane,  79  Mieh.  861;  McConneU  v. 
JTeaMrfy;  29  &  C.  180;  Oib$on  r.  Staie,  79  Ga.  844;  C<mm<mweaUh  v.  Brown, 
147  Man.  586;  9  Am.  St.  Bep.  736;  SUOe  r.  Orot9,  101  N.  O.  770;  9  Am.  St. 
Rep.  68;  and  proofs  of  meh  frand  are  goTemed  by  the  «ame  rules  as  proofs 
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■out  of  th«  ■am*  Bama^  and  one  of  tlMm  ngu  that  name  to  a  nota  with  Uio 
intent  that  tha  nota  may  ba  need  aa  the  note  of  the  other^.the  act  is  forgerju 
A^bU  T.  Siate^  2»  Oa.  197)  74  An.  Deo.  49r  nota  to  ArmM  r.  Ooti,  a 
▲m.  Daeb.MI. 


Flint  u  Phipps. 

[20  OmiaoN,  84ai 
KxJOUTioini — Orouii D8  FOR  QfTASHiMO.  —  When  the  exeoatioa  andar  which  a 
■ale  is  made  ia  defeotiTe  in  failing  to  follow  the  jndgment  in  eroEy  eeeea 
tial  partienlar  except  the  namee  of  the  partiea,  and  the  faet  appean^ 
naaxplainedt  that  the  amount  realiaed  at*  eonh  sale  waa  ooilj  aho«t  ooa 
half  of  what  the  property  brought  at  eiecntioD  ealaia  iafw  month>  pco^ 
▼ioualy,  the  execution  will  beqnaahed«  and  theoUa  eetaaida.  It  ia  ba» 
yond  the  discretion  of  the  trial  oonrt  in  suoh  caae  to  amend  the  exeoutum 
and  coufirm  the  lalei 

Appeal  from  an  order  confirming  a  sheriff's  sale  madaapon 
a  decree  of  foreclosure,  and  also  from  an  order  allowing  the 
execution  upon  which  sale  was  made  to  be  amended.  Plain* 
tiflT  recovered  a  final  decree  of  foreclosure  of  a  mortgage  against 
the  defendant,  and  execution  was  afterwards  regularly  iastied* 
the  property  sold  thereunder,  and  the  sale  confirmed.  The 
decree  was  for  $13,045,  which,  together  with  other  expenses, 
made  the  amount,  due  $14,974.70.  The  property  sold  for 
$12,956.93,  leaving  a  balance  due  on  the  mortgage  of  $2,017.77. 
At  such  sale  the  piece  of  property  which,  occasions  this  dispute 
was  sold  for  five  thousand  dollars,  and  thereafter  redeemed  by 
Phipps.  Flint  subsequently  took  out  another  execution  under 
the  same  decree  under  which  said  property  was  sold,  for  $2,390, 
to  satisfy  the  amount  remaining  due  under  the  decree.  The 
defendants  thereupon  filed  objections  to  the  confirmation  of 
such  sale,  also  to  a  motion  to  amend  the  execution  and  the 
return  thereon,  and  also  filed  a  motion  to  quash  such  execu- 
tion. The  court  refused  to  grant  the  motion  to  quash  the 
execution,  and  ordered  it  amended  and  the  aale  thereunder  to 
be  confirmed,  and  the  defendants  appealed. 

W.  R.  WUliSy  for  the  appellants. 

/.  C  FvUerion^  and  HauiilUniand  HamilUm^  for  the  reapond* 
•ot. 

Stbahan,  C.  J.  The  first  question  presented  by  the.  record 
is  the  sufficiency  of  the  exeouiion  upon  wbiefa  the  sale  was 
made.    It  appears  that  there  had  been  a  previous*  sale  of  all 
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thA  lands  described  in  the  decree,. and  that  the  tracts  of  land 
described  in  this  writ  had  been  redeemed  by  the  judgment 
debtor;  but  the  writ  fails  to  follow  the  decree  in  every  essen- 
iaal  {Mtfticular  except  the. names  of  the  parties.  The  power  of 
junendmeni  isconoeded,  and  in  most  cases  should  be  exercised 
to  support  a  title  acquired  at  such  sale;  but  it  is  still  a  power 
which  must  be  exercised  cautiously  and  in  yiew  of  the  facts  of 
the  particular  case.  A  few  months  previously  this  land  sold 
for  five  tfaoaaand  dollaxa;  at  the  sale  in  question  it  only  brought 
about  two  thousand  tinree  hundred  doHars.  What  caused  this 
discrepancy  does  not  appear.  It  cannot  be  claimed  that  so 
abort  a  time  had  produced  any  effect  upon  the  value  of  the 
property. 

Courts  alw^rs  exercise  fall  control  over  their  process  so  that 
sartors  shall  not  be  prejudiced  either  by  the  form  of  the  writ 
or  .the  manner  of  its  execution:  MeKee  v.  Logan^  82  Ho.  524; 
The  deSoots  in  this  wxit  may  have  been  the  reason  why  the 
pvopertydid  not  sell  for  as^mnch  as  at  the  previous  sale,  and 
if  BOy  then  the  parties  were  injured  to  the  amount  of  the  differ- 
ence between  the  present  and  former  sale.  Under  this  view 
of  the  sobjeoty  we  think  the  better  practice  would  have  been 
for  the  oonrt  holow  to  iiave  quashed  the  writ  on  the  defend- 
ant's motion  rather  than  to  have  amended  it  This  power  of 
amendment  is  a  very  salutary  onoi  but  it  ought  always  to  be 
exercised  in  furtherance  of  justice.  In  this  cause  we  have  con- 
doded  to  vevene  ttie  deosee  appealed  £rom,  and  to  quash  the 
writ. 

The  other  question  raised  is  not  fully  presented  by  this  rec- 
ord. It  was  said  at  the  argument  that  the  defendant  Willis 
had  parchased  Phipps's  interest  in  this  land  before  the  decree 
of  foreclosure,  and  taken  a  deed  therefor;  but  the  fact  does  not 
appear  in  the  record.  If  it  did,  what  effect  the  fact  would 
have  upon  the  rights  of  these  parties  is  not  so  manifest:  Btyyce 
V.  WriyhU  2  Abb.  N.  C.  163;  Bovaen  v.  Amoux,  88  Sup.  Ct.  N.  Y. 
630;  Tedbout  v.  Jaffray^  74  Iowa,  28;  7  Am.  St.  Rep.  466;  H&rvey  \ 
V.  Krost,  116  Ind.  268;  ClayUyn  v.  EOis,  60  Iowa,  690.  But  what- 
ever the  correct  rule  may  be,  we  do  not  care  to  enter  upon  its 
oonsideration  until  all  the  facts  are  before  us. 

Let  the  decree  appealed  from  be  reversed. 


tQfrihHUBa.~fliMiifei«Bi  are  vndtf  Am  ooiw 
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(20  Ouaov.  892.1 
CaRSIXE    of   PaSSBNOEBII  —  ObUOATIOV   to    CaRST,    AMD    LlABIUTr    lOR 

Loss  ov  Baooaqb.  —  A  carrier  of  pttnengwt  vadertakas,  in  oarryiag  a 
passenger,  not  only  to  transport  him,  bnt  to  also  oarry  a  rsasonsMs 
amount  of  his  personal  baggage  as  an  incident  to  the  principal  oontnol^ 
withont  any  specific  agreement  or  separate  compensation;  and  as  to  snch 
baggage  be  is  under  the  same  liability  as  insnror  as  a  common  carrier  of 
goods  or  freight. 

Cabriib  of  Passknosbs  —  Baqqaqs»  What  n. — The  personal  baggage  of 
a  passenger  which  the  carrier  nndertakes  to  transport  under  his  ooo* 
tract  to  carry,  and  without  extra  charge,  consists  of  such  articles  as  the 
necessity,  convenience,  comfort^  or  recreation  of  the  passenger  may  re- 
quire him  to  take  for  bis  personal  nse^  according  to  the  habits  or  wants 
of  the  particular  class  to  which  he  belongs^  either  with  reference  to  the 
immediate  necessities  or  the  ultimate  purpose  of  the  journeys  but  it 
doee  not  include  that  which  is  carried  for  the  purpose  of  business^  such 
as  merchandise  or  the  like. 

Cabriib  ov  Passbnobrs — Baooaoi;  What  dobs  vot  OoawiTUTa.  —  Stafs 
properties,  costumes,  paraphernaUsy  and  adTcrtising  matter  cf  a  comedy 
company  are  not  personal  beggage^  nor  indnded  as  sueh  in  the  tems  of 
a  contract  to  carry  a  passenger,  nor  is  the  carrier  liable  for  their  looe  or 
destruction,  in  the  absence  of  negligence,  uoless  he  has  accepted  them  as 
such  baggsge. 

Cabribr  ov  Passbnobrs  ^BAOOAOB^LiABiLnT  bob.  — While  the  obliga- 
tion of  a  carrier  of  passengers  is  limited  to  ordinary  baggage,  yet  if  it 
knowingly  permits  a  passenger,  either  on  payment  or  without  payment 
of  an  extra  charge,  to  take  articles  as  baggage  which  are  not  properly 
SQch,  it  will  be  liable  for  their  loss  or  destruction,  though  withont  fanll 

Dclph^  Bellifigerf  MaUory^  ani  Sinum^  for  the  appellaiit 
Jone9  and  Stuart^  for  the  respondent 

Lord,  J,  The  defendant  does  not  deny  liability  for  the  loss 
or  destruction  of  the  personal  baggage  of  the  plaintiff  and  of  the 
members  of  his  troupe,  but  it  denies  liability  for  property  other 
than  actual  personal  baggage. 

In  determining  the  question  presented  by  this  record,  it  is 
necessary  to  understand  the  nature  and  extent  of  the  obliga- 
tion which  a  carrier  of  passengers  by  rail  assumes  as  respects 
the  personal  baggage  of  the  passenger.  That  obligation  re- 
quires it  not  only  to  carry  the  passenger,  but  also  to  carry  a 
reasonable  amount  of  his  personal  baggage.  *'  The  carriage 
of  the  baggage  of  the  passenger/'  said  Andrews,  J.,  **  under 
reasonable  limitations  as  to  amount,  is  the  ordinary  incident 
to  the  carriage  of  the  passenger,  and  the  duty  azisee*  <m  the 
part  of  the  company  to  carry  the  baggage  of  the  passenger  bb 
incident  to  the  principal  contract,  withont  any  specific  agree- 
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fflent  or  separate  compensation":  iMaeaon  ▼.  New  Yort  etc. 
R.  R.  Co.,  94  N.  Y.  278;  46  Am.  Rep.  142.  As  respects  such 
baggage,  a  carrier  of  passengers  is  held  to  the  same  liability 
as  a  common  carrier  of  goods.  For  its  loss  or  destruction, 
save  by  the  act  of  Ood  or  the  public  enemy,  it  must  respond, 
though  without  fault  on  its  part.  To  this  extent  it  is  an  in- 
surer, and  is  responsible  for  the  carriage  and  safe  delivery  of 
such  baggage,  the  same  as  goods  intrusted  to  it  as  freight 
But  it  is  only  to  such  articles  as  may  be  legally  termed  bag- 
gage that  such  liability  attaches,  no  matter  what  may  be  the 
contents  of  the  bag  or  trunk.  As  to  what  constitutes  baggage 
in  the  legal  sense,  or  ordinary  baggage,  or  personal  baggage, 
as  commonly  used  in  England,  it  has  been  found  by  the  courts 
difficult  if  not  impossible  to  define  with  accuracy  within  the 
meaning  of  the  rule  of  the  carrier's  liability. 

*^  It  is  agreed  on  all  hands,"  said  Erie,  C.  J.,  '*  that  it  is  im- 
possible to  draw  any  very  well-defined  line  as  to  what  is  and 
what  is  not  necessary  or  ordinary  luggage  for  a  traveler. 
That  which  one  traveler  would  consider  indispensable  would 
be  deemed  superfluous  and  unnecessary  by  another.  But  the 
general  habits  and  wants  of  mankind  must  be  taken  to  be  in 
the  mind  of  the  carrier  when  he  receives  a  passenger  for  con- 
veyance ":  Phelps  V.  London  &  N.  W.  Ry  Co.,  19  Com.  B.,  N.  S., 
321.  In  a  general  sense,  it  may  be  said  to  include  such  arti- 
cles as  it  is  usual  for  persons  traveling  to  take  with  them  for 
their  pleasure,  convenience,  and  comfort,  according  to  the  hab- 
its and  wants  of  the  class  to  which  they  belong.  In  Weeks  v. 
New  York  etc.  R,  R.  Co.,  9  Hun,  669,  it  is  said  that  a  passen- 
ger may  carry  with  him  "such  articles  of  necessity  and  con- 
venience as  are  usually  carried  by  passengers  for  their  personal 
use  and  comfort,  instruction  and  convenience,  or  protection.'* 
In  Jordan  V.  FaU  River  R.  R.  Co.,  5  Cush.  69,  51  Am.  Dec.  44, 
the  rule  is  stated  to  be  '*  that  baggage  includes  such  articles 
as  are  of  necessity  or  convenience  for  personal  use,  and  such 
as  is  usual  for  persons  traveling  to  take  with  them."  In  John- 
son  V.  Stone,  11  Humph.  419,  the  court  said:  "It  is  not  prac- 
tical to  state  with  precise  accuracy  what  shall  be  included  by 
the  term  *  baggage.'  It  certainly  includes  articles  of  necessity 
and  personal  convenience  usually  carried  by  passengers  for 
their  personal  use;  and  what  these  may  be  will  very  much 
depend  upon  the  habits,  tastes,  and  resources  of  the  passen- 
ger." In  Hannibal  R.  R.  Co.  v.  S%oiJi,  12  Wall.  262,  Mr.  Justice 
Fiald  said  that  the  contract  to  "  carry  the  person  only  implies 


128  Oakb8  v.  Northern  Pacific  B.  B.  Ca      [Oregon, 

an  undertaking  to  transport  snch  a  limited  qnantiij  of  arti- 
cles as  are  ordinarily  taken  by  travelers  for  personal  use  and 
convenience,  snch  quantity  depending,  of  course,  upon  the 
station  of  the  party,  the  object  and  length  of  his  journey,  and 
many  other  considerations." 

In  Macrow  v.  Cheat  Western  R^y  Co.^  L.  R.  6  Q.  B.  612, 
Cockburn,  C.  J.,  said:  "  Whatever  the  passenger  takes  with 
him  for  his  personal  use  and  convenience,  according  to  the 
habits  or  wants  of  the  particular  class  to  which  he  belongSi 
either  with  reference  to  the  immediate  necessities  or  to  the 
ultimate  purpose  of  the  journey,  must  be  considered  as 
personal  luggage.  This  would  include  not  only  articles  of 
apparel,  whether  for  use  or  ornament, .  •  •  •  but  .also  the  gun- 
case  or  fishing  apparatus  of  the  sportsman,  the  easel  of  the 
artist  on  a  sketching  tour,  or  the  books  of  the  student,  and 
other  articles  of  an  analogous  character,  the  use  of  which  is 
personal  to  the  traveler,  and  the  taking  of  which  has  arisen 
from  the  fact  of  his  journeying.  On  the  other  hand,  the 
terra  *  ordinary  luggage,'  being  thus  confined  to  that  which 
is  personal  to  the  passenger  and  carried  for  his  use  and  conve- 
nience, it  follows  that  what  is  carried  for  the  purpose  of  busi- 
ness, such  as  merchandise  and  the  like,  or  for  larger  and 
ulterior  purposes,  such  as  articles  of  furniture  or  household 
goods,  would  not  come  within  the  description  of  ordinary  lug- 
gage, unless  accepted  as  such  by  the  carrier."  Bee  also  1  Am.  4 
Eng.  Ency.  of  Law,  tit.  Baggage,  1042;  2  Borer  on  Bailroad% 
988;  Hutchinson  on  Carriers,  sees.  674,  685,  686.  So  that  it 
would  seem  that  baggage,  in  the  sense  of  the  law,  may  consist 
of  such  articles  of  apparel  as  the  necessity,  convenience,  com- 
fort, or  recreation  of  the  passenger  may  require  him  to  take 
for  his  personal  use,  according  to  the  habits  or  wants  of  th« 
particular  class  to  which  he  belongs,  either  with  reference  to 
the  immediate  necessities  or  the  ultimate  purpose  of  the  jour- 
ney. 

The  question  what  articles  of  property,  as  to  quantity  and 
value,  contained  in  a  trunk  may  be  deemed  baggage  within 
the  rule  is  to  be  determined  by  the  jury  according  to  the  cir- 
cumstances of  the  case,  subject  to  the  power  of  the  court  to 
correct  any  abuse:  New  York  etc.  Co.  v.  Fraloff^  100  U.  8.  24; 
Romar  v.  Maxwell,  9  Humph.  622;  Brock  v.  Gale,  14  Fla.  528; 
14  Am.  Bep.  356;  Mauritz  v.  N.  Y.  R.  Co.,  21  Am.  A  Bng. 
B.  B.  Cas.  286.  As  the  contract  of  the  carrier  of  passengen 
is  to  carry  a  reasonable  amount  of  baggage  *for  Hiemeommo- 
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datioo  of  the  passenger,  'Mt  follows  from  tbemitareand  object 
of  the  contract,'*  as  observed  by  Appleton;  Gl  J.,  ^'that  the 
rq^.of  the  passenger  is  limited  to  the  baggage*  required  for 
hiB'pleasore^  conveiiience'y  and  necessity  during*  the  jonmey": 
TRbott  ▼.  QmndL^  Trmik  IL  R.  Co.,  66  Me.  62;  W  Am.  Dea 
485. 

Articles  of  whatever  kind  that  do  not;  properly  come  within 
the  deBoriptioQ  of  ordhiary  baggage-  are  not  included  within 
the  tdrms  of  such  contract,  nor  is  the  carrier  liable  for  their 
loss  or  destruction  in  the  absence  of  negligence.  Stage  proper- 
tieSr  oostaraesj  parapbemalia,  advertising  matter,  etc.,  are  not 
articles  required  for  the  pleasure  or  convenience  or  necessity 
of  the  passenger  duringhis  journey,  but  are  plainly  intended 
fiv  the  larger  or  idterioi.  purposes  of  carrying  on  the  theatrical 
bosiness.  They  do  not  fall,  therefore,  under  the  denomi- 
nation: of  baggage,  and  in  the  absence  of  negligence,  no  lia- 
bility can  arise  against  the  carrier  for  their  loss  or  destruction, 
unless  accepted  as  baggage  by  the  carrier,  and  so  the  special 
verdict  of  the  jury  found.  They  segregated  the  articles  which 
might  properly  be  termed  baggage  from  those  carried  for  the 
purposes  of  business^  and  found  separately  the  value  of  each, 
but  by  their  general  verdict  found  the  company  liable  for  the 
fall  value  of  the  property,  upon  the  assumption  that  the 
trunks  and  their  contents  were  received  by  the  company  as 
baggage. 

The  bill  of  exceptions  discloses  that  the  court  charged  the 
jury,  among  other  things,  as  follows:  *' There  is  another  phase 
of  this  question.  If  you  find,  from  all  the  evidence  in  the  case, 
that  these  trunks  were  brought  to  the  agent  of  the  company, 
and  their  appearance  indicated  that  they  might  not  only  con- 
tain the  personal  baggage,  in  the  strict  sense  of  the  word,  of 
the  party,  but  that  other  things  than  baggage  were  received 
without  objection,  and  no  fraud  or  concealment  was  practiced 
by  the  plain tiflPJ  if  the  trunks,  on  their  face,  advertised  fully 
lihni  their  contents  were,  and  their  agents  rec^ved  them 
under  tbesS' circumstances)  and  gave- checks  for  them,  and  the 
compaDy,  through  these  agevrtsand  employees,  took  them  into 
its  charge  without  making  any  objection,  —  then  the  defend- 
ant is  to  be  deemed  to  have  taken  these  articles  as  baggage,'* 
etc^  In  substance^  the  complaint  alleges  that  the  defendant 
wan  fully  informed  of  the  contents  of  the  trunks  prior  to  their 
delirery,  and  that  the  defendant  received  and  checked  them 
ne  baggttfe,  which  is  put  in  issue  by  the  denials  of  the  answer* 
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Although  the  bill  of  exceptions  contains  no  evidence,  nor  is 
any  certified  to  us  by  this  record,  the  issue  permitted,  and  the 
instruction  was  designed  to  n>eet,  the  evidence  upon  this  phase 
of  the  case.  Under  such  circuoQstances,  we  are  bound  to  as- 
sume that  there  was  evidence  tending  to  show  that  the  de- 
fendant had  notice  of  the  nature  of  the  property,  and  received 
it  as  baggage  for  transpK>rtation. 

In  this  view,  the  general  verdict  is  not  inconsistent  with  the 
special  findings;  for  if  the  defendant  knowingly  permitted 
the  plaintiff  to  take  as  baggage  articles  that  would  not  come 
under  that  description,  it  is  liable  for  their  loss,  though  not 
arising  from  its  negligence.  While  it  is  true  that  passenger  car* 
riers  are  not  liable  for  merchandise  and  the  like  when  packed 
up  with  a  traveler's  baggage,  if  the  baggage  be  lost,  yet  if  the 
merchandise  be  so  packed  as  to  be  obviously  merchandise  to 
the  eye,  and  the  carrier  takes  it  without  objection,  he  is  liable 
for  the  loss:  Story  on  Bailments,  sec.  499.  Thus  in  the  case 
of  Great  Northern  R^y  Co.  v.  Shepherd,  8  Ex.  80,  Parke,  B., 
said:  '*If  the  plaintiff  had  carried  these  articles  exposed,  or 
had  packed  them  in  the  shape  of  merchandise,  so  that  the 
company  might  have  known  what  they  were,  and  they  had 
chosen  to  treat  them  as  personal  luggage,  and  carry  them 
without  demanding  any  extra  remuneration,  they  would  have 
been  responsible  for  the  loss.  So,  also,  upon  any  limit  in 
point  of  weight,  if  the  company  chose  to  allow  a  passenger  to 
carry  more,  they  would  be  liable.''  And  in  Macrow  v.  Oreat 
Western  R'y  Co.,  L.  R.  6  Q.  fi.  612,  Cockburn,  C.  J.,  said:  "  If 
the  carrier  permits  the  passenger,  either  on  payment  or  with- 
out payment  of  an  extra  charge,  to  take  more  than  the  regu- 
lated quantity  of  luggage,  or  knowingly  permits  him  to  take 
as  personal  luggage  articles  that  would  not  come  under  that 
denomination,  he  will  be  liable  for  their  loss,  though  not  aris- 
ing from  his  negligence.'^ 

In  SUman  v.  Great  W.  IPy  Co.^  6  Hun,  546,  OObert,  J., 
after  stating  and  citing  authorities  to  sustain  the  proposition 
that  railroad  companies  are  not  liable  for  the  loss  of  me> 
chandise  delivered  to  them  under  the  guise  of  baggage  for 
transportation  along  with  a  passenger^  said:  ^^They  are  liable 
if  they  knowingly  undertake  to  transport  merchandise  in 
trunks  or  boxes  which  have  been  received  by  them  for  trans- 
portation, in  passenger  trains,  unless  the  agent  who  receives 
the  packages  for  that  purpose  violates  a  regulation  of  the  com- 
pany by  so  doing,  and  the  passenger  or  owner  of  the  goods  has 
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notice  of  such  regolation  ";  citing  Butler  y.  Hudson  River  R.  R. 
Co.^  3  E.  D.  Smith,  571,  and  other  caees.  See  also  2  Wait's 
Actionfl  and  Defenses,  82.  "  Douhtless,"  said  Mitchell,  J.,  ^  if 
the  carrier  had  actual  notice  of  the  nature  of  the  property,  and 
still  received  it  as  baggage,  he  would  be  liable ":  Hainee  v. 
Chicago  eU.  Ry  Co.,  29  Minn.  161;  43  Am.  Rep.  199.  So  ia 
Texas  etc.  Bfy  Co.  v.  Capps^  16  Am.  ft  Bng.  R.  R.  Cas.  118,  it 
waa  held  that  where  a  railroad  company,  through  its  baggage 
or  ticket  agent,  receives  articles  for  transportation  as  baggage, 
knowing  at  the  time  that  such  articles  are  not  properly  bag- 
gage, the  company  will  be  responsible  therefor  as  a  common 
carrier,  and  will  be  estopped  from  denying  that  the  same  waa 
baggage:  Chicago  etc,  R.  R.  Co.  y.  ConUinf  16  Am.  &  Eng. 
R.  R.  Cas.  116;  Minter  ▼.  Pacifie  R.  R.  Co.,  41  Mo.  503;  97 
Am.  Dec.  288.  Again,  in  Hoeger  t*  Chicago  M.  etc.  Ry  Co^ 
63  Wis.  100,  53  Am.  Rep.  271,  a  traveling  agent  applied  to  a 
railroad  company  to  transport  his  sample  trunks  as  baggage, 
and  the  company,  knowing  their  contents,  received  and 
checked  them  as  baggage,  and  carried  them  as  such  on  the 
passenger  train  on  which  he  rode,  and  the  court  held  that 
both  parties  were  estopped  to  claim  that  such  trunks  were  not 
baggage,  and  to  be  treated  as  such,  and  not  as  ordinary 
freight.  So  that  while  the  obligation  of  a  carrier  of  passen- 
gers is  limited  to  ordinary  baggage,  yet  if  it  knowingly  per- 
mits a  passenger,  either  on  payment  or  without  payment  of 
an  extra  charge,  to  take  articles  as  personal  baggage  which 
are  not  properly  such,  it  will  be  liable  for  their  loss  or  de- 
struction, though  without  fault.  Now,  the  issue  invites  and 
the  instruction  indicates  that  there  was  evidence  tending  to 
prove  that  the  contents  of  the  trunks  were  fully  advertised^ 
and  that  the  agent  of  the  defendant  knew  that  they  contained^ 
besides  personal  apparel,  stage  costumes  and  properties,  and 
that  they  were  received  and  checked  as  baggage,  and  in  such 
case  the  defendant  is  liable  for  loss,  though  without  fault,  as 
the  jury  have  found  by  their  verdict,  and  the  court  aSSrmed 
by  its  judgment 

In  this  view,  there  is  no  inconsistency  in  the  general  verdict 
with  the  special  findings,  and  the  judgment  must  be  affirmed. 

CAJtamts  ov  Pjsbbnokbs— OBLXOAxioir  to  Cabbt  avd  hiABiLtrr  POm 

I    LooB  or  BAoaAOa.  —  Carriers  of  pasaangen  are  liable  for  any  loaaea  oocnr- 

ring  throQgh  aeeideiit  to  their  baggage:  Snik  ▼.  Buffalo  Oe,  R,  R.  Co.,  34 

M.  Y.  548;  90  Am.  Dee.  734,  and  nota    Paaaenger  carriers  are  liable  for  bag- 

gage  of  passengers  as  oommon  oarriera:  D&ibiU  ▼.  Brotan^  12  Gku  217;  6G  Am. 
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Dae.  4iD.  and  aoto;  Shamwi  ITarikem^P.R  R.  (h.,  4»  Mbb.  Ii4|  SkoAw. 
KmdridB,.  m  IiidL.226)  Pttemm  ▼.  Clutago  Ua  B'yOei.,  80Iowa»  92;  Ootkuy 
T.  JTo^/er  SSOft. 697|  Chorgia etc  B.  JL  0>. r.  7!ftom]BKM^ 86 Gft.  8Z7. 

Cakrirmm  ot  PAasBif  Mts  —  BAoqAflg»  Whax  is  aks  Wbax  b  hot-  — 
A  oontraofe  to  iMuny  the  bagg^ig0  of  a  passenger  iucludes  only  such  artidea  aa 
ara  carried  by  him  for  hie  personal  use  aud  convtenience,  according  to  ihm 
waats  and  babks  of  persons 'of  his  class,'' eitber -with  reCeranee  to  bisimoMdi- 
ata  grants  or  the  ultimate  object  M  tba  jowney:  iftfs  tv  Calffomia.  etcAM, 
Ox,  86  Cal.  329;  20  Am.  St  Bepw  228»  aad  note.  Merchandise  la  not  bag* 
gage:  Norfolk  Oe.  B.  B.  Co.  r.  Irvine,  S6  Va.  217;  Hamburg  etc  Paekei  Co. 
▼.  OaOnum,  127  111.  698.  Money  ia  not'  baggage:  BUUi  r.  Chkago  etc  SCg 
Co.,  72  Iowa»  828. 
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AmamnHT  ov  MoHin  xo  Bmokb  Dux  — BMiYuunoun  ov^  nr  Equrt/  ^-  • 
An  assignment  by  a  city  contractor,  of  his  right  to  receive  warrants  sab* 
seqaently  to  become  due  for  work  done  x>m.  the  streets* vesta  an  eqaitaUe 
interest  therein  in  tba  assignee/  wMoh.  snil  be<  eafetoed  in  •eqnity^  by  di- 
rectiag  the  deltvevy.  of  isn<^  .wanranto.ta  hia  twtiaB.  thay  aca4ssaed» 

AfluoNMENT  ov  MoHBTi  TO  BioonDax  FRDX^Irrr-.-  OxFiant.MAT.BMoifa 
AaaiOMix.  —  The  president  ol  a  city  council  may  .become  the  assignee  of 
warranto  to  be  subsequently  issued  and  paid  by  the  city  for  work  already 
done  onito  streeti^  even  tfaoiigli>  the  statate-proTfdeaiihat "noaMmber 
of  the  common  oonncil  shall  Am  intnrsatedf  in  aafy:canteaaiiotJ  job  the  ez» 
penses  of  which  aaa  pyad-oot  of  the  city  tveasary^" 

AmONMBNT  OT  MONXTB  TO  BlOOMB  DUS  —  RlOHTS  OT  AflSiaHKB. — WhCTO 

one  of  two  joint  contractors  assigns 'his  portion  of  Varran to  ta  become 
due  for  work  done  by*them«  tike  portion  'assigned  will  not' be-takao  from 
the  assigMBe,  aaditncmad  over  to  the  other  joint  teentraotee;  to* iademaify 
him  against  a  possible  claim  of  a  creditor  c£  the*  aaaig^ar  who  mmf  aeeh 
to  hold  the  contractors  as  partnera* 

Action  bj  Stott,  as  assignee,  to  reoover  on' certain  citj  war* 
rants.  The  defendant  Franejr  and  one 'Woodsi  jointly  oon* 
tracted  with  a  city  to  do  certain  gr»dh>g,'imd  to" construct 
certain  cross  and.  side  walks  on  certaiv  streets?  They -agreed 
to  do  certain  specified  portions  of'  such  work' withont  sharing' 
profits  and  losses.  Woods  completed  bis  part*  of'* the  work, 
and  assigned  to  plaintiff  all  warrants  to  be  issued  bjr^  the  city 
to  Franey  and  Woods  for  laying- cross'and  side  walks  on 'cer- 
tain blocks  theeein;  At  the  time  the- ^wwrrants^  were  isscred  by 
the  city,  and  at  the  request  of  Franey  and  Woods,  the  war- 
rants were  issued  separately  for  the  grading. and  .for  the  cross 
and  side  walks.  The  warrants,  issued,  for.  tbef  former  work 
were  delivered  to  Franey  as  his  compensation  therefor,  while 
the  warrants  for*  the  latter  work,  being  the  ones  now  in  dis* 
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iffute,  wepe^iataixded  for  Wooda,  as  .his  tcompensatkifi  iarihin 
'part  of  .Ifaerwosk.  It  was «l6o  MUght  in-  tbis:  suit  lioei^}oiDraa 
.jae4i«n<at  ilairy.Gomiaeiitsed  by  FiMinej  in  the  name*  of  /Woods 
isnd  JPraaej/to  recover  the  warrants  in  dispute.  .Jis^QMOst 
•for  plaintiff,  and  defendant  Franey  appealed. 

RCxtT&n  and  James  Oleaeonj'loT  the  appellants. 

John  'H.  HaJl  and  W.  E.  Showsr$,  for.  the  respondent 

Btkaiui^,  C.  J.  Upon  the  argument  of  this  .caosetseyeral 
objeclioRS "ireie  nuude  to.the  plaintiff's  right  torooaintain  tUs 
suit,  which  will  be  separately  notified  ao  iar  as  may  .ba  aseoes- 
sary  to  a  proper  disposition  of  this  cause. 

1.  It  is  first  claimed  by  the  appellant  liiat  this,  suit  .cannot 
be  maintained,  for  the  reason  its  object  is  purely  legal, ^- that 
is,  to  recover  the  possession  of  the  warrants  in  controversy; 
but  this  objection  overlooks  one  element  in  the  plaintiff's  case. 
At  the  time  of  the  assignment  of  the  warrants  they  were  not 
in  existence,  and  such  assignments  therefore  conid  not  create 
a  strictly  legal  title.  At  most  it  could  only  create  an  equity; 
that  is,  a  right  or  interest  over  which  courts  of.  equity  hare 
been  accustomed  to  exercise  jurisdiction,  and  in  proper  cases, 
to  protect  and  make  effectual,  according  to  the  intention  and 
rights  of  the  parties.  The  principle  is  stated  in  1  Pomeroy's 
Eq.  Jur.,  sec.  168,  as  follows:  *^  The  assignee  of  an  expectancy, 
possibility,  or  contingency  acquired  at  once  a  present  equitable 
right  over  the  future  proceeds  of  the  expectancy,  possibility, 
or  contingency,  which  was  of  such  a  certain  and  fixed  nature 
that  it  was  sure  to  ripoi  into  an  ordinary  equitable  property 
right  over  those  proceeds  as  soon  as  they  came  into  existence 
by  a  transformation  of  the  possibility  or  contingency  into  an 
interest  in  possession.  There  was  an  equitable  ownership  or 
property  in  abeyance,  so  to  speak,  which  finally  changed  into 
an  absolute  property  upon  the  happening  of  the  future  event. 
Equity  permitted  the  creation  and  transfer  of  such  an  owner- 
ship.''  After  stating  the  effect  of  modem  legislation  upon  this 
role,  the  leannd  author  eontinnes:  **  Wliatever  asay  be  the 
effect  of  these  statutes  in  "-abridi^ng  or  rather  in  removing 
ooeasion  fior  the  jurisdiction  6f  equity,  it  is  plain  that  the  js- 
risdiotion  must  still  exist  in  the  oases  where  a  thing,  in  action 
or  demand,  purely  equitable  in  its  nature,  is  assigned,  and 
where  the  assignment  itself  is  eqpritable,  that  is,  does  not  op- 
erate aa  an  assignment  at  law,  and  where  any  speeies  of  poa- 
aibility  or  expeotanoy,  not  within  the  saope  of  the  slatntes,  is 
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transferred/'  And  2  Am.  Law  Reg.,  N.  S.,  527,  recognizes  thif 
rule  of  law.  This  ancient  bead  of  equity  juriBdiction  is  not 
destroyed  by  any  statute  tbat  I  am  aware  of,  and  must  there- 
fore still  exist,  and  I  think  tbe  case  made  by  the  plaintiff  falls 
precisely  within  it.  The  fact  that  the  plaintiff  sought  to  en- 
join the  action  at  law  in  no  way  impairs  the  jurisdiction  of 
equity.  It  is  manifest  that  the  complaint,  or  that  part  of  it 
which  seeks  to  lay  a  foundation  for  an  injunction,  is  wanting 
in  fullness  and  particularity  of  statement;  but  as  we  ba^e 
seen,  the  complaint  would  still  be  sufficient  on  the  other 
ground  suggested,  if  all  relating  to  the  injunction  were  stricken 
out. 

2.  At  the  time  the  plaintiff  took  the  assignments  of  these 
warrants  he  was  president  of  the  common  council  of  the  city 
of  East  Portland,  and  it  is  claimed  that  by  reason  of  a  partic- 
ular  provision  of  the  charter  of  the  city,  he  could  acquire  no 
title  to  such  warrants.  The  provision  is  as  follows:  "No 
member  of  the  common  council  or  any  officer  of  the  city  shall 
be  interested  in  any  contract  or  job  the  expenses  of  which  are 
paid  out  of  the  city  treasury":  Laws  1885,  314.  This  is  a 
wise  and  proper  provision,  and  if  we  could  see  that  the  assign- 
ment of  these  warrants  to  the  plaintiff  made  him  interested 
in  the  job,  within  the  meaning  of  this  prohibition,  it  would  be 
our  plain  duty  to  turn  him  out  of  court  without  any  kind  of 
redress.  But  here  the  evidence  shows  that  the  contract  was 
completely  executed  before  the  assignment.  All  the  contrac- 
tors were  to  do  had  been  performed,  and  what  the  plaintiff  did 
-was  to  take  an  assignment  which  entitled  him  to  receive 
Woods's  part  of  the  warrants.  This  fact  does  not  bring  the 
plaintiff  within  the  purpose  of  this  inhibition,  or  within  tbe 
letter  of  the  statute. 

8.  The  defendant  Franey  does  not  claim  to  own  these 
trarrants,  but  his  contention  is,  that,  the  contract  being  joint, 
Woods  bought  lumber  for  side  and*  cross  walks,  and  is  still  in- 
debted therefor,  and  that  a  claim  is  being  made  against  him 
for  payment,  and  that  Woods's  creditor  seeks  to  charge  him  as 
a  partner.  Woods  and  Franey  not  being  partners,  Woods 
could  do  no  act  that  would  charge  Franey  as  a  partner  or  in 
any  manner  render  him  liable  on  Woods's  account,  without 
his  own  acquiescence  or  consent,  and  the  fact  that  some  per- 
son may  set  up  a  claim  against  Franey,  which,  so  far  as  ap- 
pears, is  without  foundation,  would  furnish  no  reason  for  tak- 
ing these  warrants,  for  which  the  plaintiff  and  Hall  Brothers 
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have  paid  a  fbll  consideration,  and  turn  them  over  to  Franey 
to  indemnify  him  against  such  a  possibility. 

We  think  the  decree  of  the  court  below  is  right,  and  the 
same  is  affirmed. 


ov  AN  ExpBOTAMor  —  Entobobmsht  nr  Equttt. —  Equity  will 
uphold  aflsignmenta  of  contingent  interests  or  expectancies  and  things  resting 
in  a  mere  possibility,  if  fairly  made  and  not  against  public  policy:  Paitermm 
▼.  Caldwell,  124  Pa.  St  466;  10  Am.  St  Kep.  698,  and  note.  The  undivided 
part  of  a  demand  may  be  assigned  and  transferred:  WhUUmort  v.  Jwdd  etc  Co^^ 
124  N.  T.  665;  21  Am.  St  Rep.  706,  and  note.  A  contract  to  bny  and  sell  fruit 
to  be  raised  on  a  certain  place  for  a  number  of  years  to  come  may  be  assigned; 
Cmiiinff  etc  Co,  w,  Pad^tl'  Sc,  86  CsL  674;  21  Am.  St  Bep.  63,  and  note. 
Moneys  to  become  due  may  be  aasignedx  NorUm  t.  WkUeheadf  84  Cel.  263; 
18  Ana.  St  Bep.  172,  and  note.  An  easignee  of  a  part  of  a  debt  acquires 
a  right  of  action  in  equity  against  the  debtor:  ffarrii  Countp  ▼.  Campbell,  68 
Tex.  22;  2  Am.  St  Rep.  467,  and  extended  note;  Schleeman  v.  BowUn,  36  Minn. 
198k  A  claim  for  senices  to  be  performed  under  a  contract  may  be  assigned: 
AdUr  T.  Kansas  CU^  ste.  S.  IL  Co.,  92  Mo.  2A2;  Proventher  t.  Brooks,  64 
N.  H.  479.  The  right  to  make  and  vend  a  certain  article  in  a  prescribed  ter^ 
ritory  may  be  aasigned:  Spenes  ▼.  SmUh,  101  N.  C  834.  Contraeta  are  as- 
signable: Khtffsbmrjf  t.  BurriU,  161  Masa.  199.  An  assignment  of  his  estate  in 
ezpeetaney  by  the  hair  is  fraadnlent  and  Toid  as  to  existing  oreditoisx  J^emi 
V.  J/os^,  87TenB.  760L 
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po  Onnoov,  426.] 

SscoiiDABT  Bvii>moi  OT  CoNTBNTi  OT  WniTiiros  ii  admitted  on  the  theory 
that  the  original  cannot  be  produced  by  the  party  by  whom  the  evidence 
is  offered,  within  a  reason  able  tbne^  by  the  exercise  of  reasonable  dill* 
Ijenee. 

teOOKDART  BtIX>BHCI  OV  WbITIRO  —  RiASOVABU  DiUOBKOB  TO  PrOOOBI 

Obigival*  —  A  parfy  seeking  to  introduce  secondary  evidence  of  a 
writing  alleged  to  be  loet  or  destroyed  must  show  that  he  has  in  good 
faith  exhausted,  in  a  reasonable  degree,  aU  sources  of  information  and 
■aeaas  of  disoorery  which  the  nature  of  the  case  would  naturally  suggesti 
•ad  which  were  aeoeaaiUe  to  hiok 

fiaoovDABT  RrroBHOB  OT  W&mHo.  —  Dborbb  ot  DiLiOBzroB  Rbquibbd  la 
any  ease,  in  an  e£Ebrt  to  produce  an  original  document  alleged  to  be  lost 
or  destroyed,  in  order  that  secondary  evidence  of  its  contents  may  bs 
admissible,  depends  upon  the  character  and  importance  of  the  document^ 
the  purpose  for  whieh  it  is  expected  to  be  used,  and  the  plaoe  where  a 
paper  cH  that  kind  might  naturally  be  supposed  to  be  found.  If  the 
document  is  Tslnable  and  important  ^  more  diligent  search  is  required 
than  if  it  is  of  little  or  no  value,  and  so  the  purpoee  for  which  it  is  propoeed 
to  use  it  has  an  important  bearing  in  determining  the  degree  of  diligence 
required. 

•aooiTDABT  BviDBHOB  OT  Wbitino  Ootsidb  OT  Statb.  —  Where  the  ds- 
fenss  is  based  upon  an  alleged  contract  in  writings  the  execution  and  csa* 
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tents  of  which  are  denied,  proof  that  it  is  in  the  possession  of  » 
ontside  the  state  will  not  admit  secondary  eridenoe  of  its  contents,  im 
the  abiiettoe  of  proof  that  proper  effort  has  been  made  to  obtain  tiie  origU 
nal  in  the  place  where  it  would  be  most  likely  to  beionndi 

Action  to  recover  the  value  of  household  goods  alleged  to 
have  been  lost  by  defendant  in  tEansit  The  defendant  ad- 
mitted the  loss  of  the  goods  whilein  its  hacndsas  aoonnecting 
oarrier,  bat  claimed,  as  a  defense,  that  the  igoodswere  shipped 
tinder  a  contract  that  if  the  goods  were  ^tally  lost  while  in 
transit,  the  carrier  in  whose  hands  they  were  at  the  time 
should  be  liable  only  to  the  extent  of  five  dollars  per  hundred- 
weight on  the  goods  lost.  The  defendant  also  claimed  that 
the  goods  were  shipped  under  a  contract  for  reduced  rates  of 
freight,  in  consideration  of  which  plaintiff  agreed  to  release 
any  and  all  carriers  for  loss  or  damage  to  the  goods  while  in 
transit.  The  plaintiff  denied  the  execution  of  the  contract 
and  release,  but  at  the  trial,  defendant  introduced  evidence 
tending  to  show  its  execution  by  plaintiff;  that  it  was  exe- 
cuted in  duplicate,  one  copy  attached  to  the  bill  of  lading^ 
while  the  agent  of  the  original  carrier,  at  Nuoica,  Michigan, 
forwarded  the  other  to  traffic  manager  of  that  road  at  Chicago^ 
Illinois.  The  defendant  then  called  its  claim  clerk  at  Port- 
land, Oregon,  who  testified  that  he  had  .telegraphed  to  the 
claim  agent  of  defendant  at  fit.  Paul,  Wisconsin,  to  ascertain 
if  a  release  had  been  made  on  plaintiff's  goods  shipped  from 
Nunica,  and  if  so,  to  send  the  original;  that  he  had  received  a 
reply  that  the  office  of  the  traffic  manager  at  Chicago  bad  been 
searched,  and  that  the  release  could  not  be  found;  that  the  re- 
lease had  never  been  in  his  office  at  Portland,  and  that  no 
release  was  attached  to  the  way-bill  when  it  reached  its  desti- 
nation. The  defendant  then  offered  the  deposition  of  the 
agent  at  Nunica  to  show  the  <)ontents  of  the  release,  but  the 
court  refused  to  admit  such  seoondary  evidence  of  its  eontent% 
and  from  this  ruling  the  defendant  appealed. 

Delphi  Bellinger,  MaUory^  and  :0ti*ion,  for  the  appellant. 

/.  N.  Teal  and  Sanderson  Reed^  for  the  respondent. 

Bban,  J.  By  section  691,  HilVs  Code,  it  as  provided  that 
*'  there  shall  be  no  evidence  of  the  contents  x>f  a  writing  other 
than  the  writing  iteelf,  exeept  in  the  following  cases:  •  •  .  • 
2.  When  the  original  cannot  be  produced  by  the  party  hj 
-whom  the  evidence  is  offered,  in  a  reasonable  time,  with  proper 
Qiligence,  and  its  absence' is  not  owing  to  his  neglect  or  deftmli.** 
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.TUb  wotion  is  a  dedamtioQ  of  tthe  oommon-Iaw  nile.  The 
'ttieory  upon  which  'Beeondory  levaidenoe  of  the  contents  of  a 
'  writing  is  admitted  ia;  that  the  originalfwriting  cannot  he  pro- 
dvced  by  the  party  by  whom  th^eridevoe  is.  ofibred,  within  a 
Teaeonable  time,  by  ilw  ezereise  of  reaoMeaUe  diligence.  The 
question  is  always  one:6f  dilif^oe  in  tfaeeflbrt  to  pBoonre  the 
origiaaL  No  precise  Tulciias  been  or'Csn  be  laid  down  as  to 
what  shall  be  considered  a  reasonable  eflTort,  iiut  the  party 
alleging  the  loss  xnt  dsstrootion  of  the  docnmentis  expected 
to  show  ^thathe  has  in  good  faith  exhausted  in  .a  reasonable 
degree  all  the-sonroes  of  information  and  means  of  discovery 
which  the  ^natnve- of  the  case  woold  natixrally  anggest,  and 
which  were  aeoessible  to  him'':  l'0reenI.BY.y8ec.  658;  Simp' 
mm  Y.  DaUj  8  Wall.  460;  Johmon  t.  Amwine,  42  N.  J.  L.  451 ;  86 
Am.  Rep.'527;  JTsbay^.  Skmmer^  18  Conn.  811.  .Thus  in  J/ar- 
imer  ▼.  SannderSy  5  Oilm.  117,  the  coort  says:  **From  the  na- 
ture of  the  sabject,  them  is  some  difficulty  in  laying  down  a 
general  rule  defining  the  extent  and  vigilance  of  the  search 
which  a  party  must . make  ibe&ne  the  coait  may  conclude  that 
the  paper  is  destroyed  or  lost.  Asa  general  rule,  however,  we 
may. say  that  when,  from  the  ownership,  nature,  or  object  of  a 
paper,  it  has  property  a  particular  place  of  deposit,  or  where, 
from  the  evidenee,  it  is  shown  to  have  been. in  a  particular 
place  or  in  particular  hands,  then  that  place  must  be  searched 
by  the  witness  proving  the  loss,  or  the  person  produced  into 
whose  hands  it  has*  been  traced.  The  extent  of  the  search  to 
be  made  in  saoh  plaee  or  by  such  person  must  depend  in  a 
great  degree  upon  the  cinoumslanoes.  Ordinarily,  it  is  not 
sufficient  that  the  paper  is  not  found  in  its  usual  place  of  de- 
posit, but  all  papevB  in  the  office  ^r  place  #bould  .be  examined. 
On  tliewhofo,  the  coort  aonstihe  satisfied  that  the  paper  is 
destroyed  smd  cannot  be  found.  .It  is  true  the  party  need  not 
'Search  every  possible  place  ^here  it  might  be  iaund,  for  then 
the  search  might  be  iaterminaUe;  but  he* must  search  every 
place  where  there,  is '  a  rsasonable  probability  that  it  may  be 
fonnd.''  This  rule  is  founded  on  reason  and  justice,  and  to 
teqtnre  tany* less: degree  of  diligence iwouM  be  to  defeat  the 
ebjectJ^TedsMing  agveensenis'  to  writing.  As  was  said  in  Ran- 
^Um  V.  Ctm,  19  lU.  629:  '*Tfae  party  imiUng  to  avail  himself 
af.tliaiieiisftt*jafi«iMh  seoondary  wvidenee-shoold  be  required 
kto  aaafce  at  tlea8t;3the  samsjeffort  ctfaat '  it ia  expected  the  party 

if  tetwees  io'loorthdfasnsfltof  the^iomdeaee  if  ihb 
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The  degree  of  diligence  which  shall  be  considered  neceesaiy 
io  any  case  will  depend  upon  the  character  and  importance 
of  the  document,  the  purposes  for  which  it  is  expected  to  be 
used,  and  the  place  where  a  paper  of  that  kind  may  naturally 
be  supposed  to  be  found.  If  the  document  be  a  valuable  and 
important  one,  which  the  owner  would  be  likely  to  preserve,  a 
more  diligent  search  will  be  required  than  if  the  document  is 
of  little  or  no  value.  The  purposes  for  which  it  is  proposed 
to  use  it  on  the  trial  will  also  have  an  important  bearing  in 
determining  the  degree  of  diligence  required.  If  the  cause 
of  action  or  defense  is  founded  on  the  supposed  writing,  the 
party  oflfering  the  evidence  will  be  required  to  show  a  greater 
degree  of  diligence  in  the  attempt  to  produce  the  original 
than  if  it  is  desired  to  be  used,  as  evidence  in  some  collateral 
matter.  The  proof  of  search  and  proof  of  loss  required  is 
always  proportionate  to  the  character  and  value  of  the  paper 
supposed  to  be  lost:  American  Life  In».  Co.  v.  Boeenagle^  77 
Pa.  St  507. 

The  existence  and  contents  of  the  supposed  contract,  as 
well  as  the  claim  of  defendant  based  upon  it,  is  denied  by 
the  plaintiff  in  the  case  at  bar.  The  issue  thus  being  joined, 
its  execution  and  contents  were  very  material  to  defendant 
in  establishing  its  defense.  Indeed,  defendant  seeks  to  ex- 
empt itself  from  liability  solely  by  reason  of  this  contract 
It  admits  having  received  as  a  common  carrier  plaintiff's 
goods,  and  that  while  in  its  possession  they  were  destroyed, 
but  it  seeks  to  escape  liability  by  virtue  of  this  contract  It 
then  became  of  the  utmost  importance  to  both  plaintiff  and 
defendant  that  the  original  contract,  if  such  a  contract  was 
made  at  all,  be  produced  on  the  trial,  so  that  there  might  be 
no  controversy  as  to  its  contents,  and  that  the  court  might 
declare  its  legal  effect  to  the  jury.  Before  defendant. should 
be  permitted  to  give  secondary  evidence  of  its  contents,  it 
should  prove  that  it  had  exercised  the  utmost  diligence  to 
procure  the  original  {Smiik  v.  Cox^  9  Or.  327),  and  this  it 
failed  to  do.  No  competent  evidence  whatever  was  offered 
to  prove  any  search  in  the  oflBce  of  the  traffic  manager  at 
Chicago,  where  it  was  shown  the  document  was  most  likely 
to  be  found.  All  that  the  witness  Watts  said  about  the  sup- 
posed search  was  clearly  hearsay,  and  incompetent  evidence: 
Lawrence  v.  Fidton^  19  Cal.  688.  It  did  not  in  any  way  tend 
to  prove  that  any  effort  had  been  made  in  the  Chicago  office 
to  find  the  original  paper.    The  testimony  of  the  traffic  man- 
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ager,  or  some  person  in  his  o£5ce  having  the  custody  of  such 
papers,  shonld  haye  been  had,  or  some  proper  effort  made  to 
obtain  it,  showing  what  effort,  if  any,  had  been  made  to  find 
the  original.  Indeed,  counsel  for  defendant  did  not  seriously 
contend  that  it  had  brought  itself  within  the  rule  concerning 
the  admission  of  secondary  evidence,  if  proof  of  the  loss  of 
the  original  is  required,  but  he  claimed  that  all  that  was 
necessary  for  defendant  to  do  was  to  show  that  the  original 
was  in  the  possession  of  a  person  outside  of  this  state,  and 
that  no  further  proof  was  required;  that  when  it  showed 
that  the  original  contract  was  in  Chicago,  it  was  entitled  to 
give  secondary  evidence  of  its  contents  without  further  proof; 
and,  in  support  of  his  position,  cites  the  following  authorities: 
Burton  v.  DriggB^  20  Wall.  134;  Oordon  v.  Searing^  8  CaL  49; 
Beattie  ▼.  HiUiard,  65  N.  H.  428;  Brown  v.  Wood,  19  Mo. 
475;  Shepard  ▼.  Qiddingt^  22  Conn.  282;  Ralph  v.  Brown,  8 
Watts  &  8.  895;  Qordm  v.  Tweedy,  74  Ala.  282;  49  Am.  Rep. 
813. 

The  broad  doctrine  is  stated  in  these  authorities  that  iff 
books  or  papers  necessary  as  evidence  in  a  court  in  one  state  [ 
be  in  the  possession  of  a  person  living  in  another  state,  seo-  j 
ondary  evidence,  without  further  showing,  may  be  given  to 
prove  the  contents  of  such  papers.  As  we  have  already  said 
in  effect,  each  case  must  largely  depend  on  its  own  particular 
circomstances  as  to  what  showing  is  sufficient  in  order  to 
admit  secondary  evidence  of  the  contents  of  a  writing,  and 
the  language  used  in  the  cases  above  died  must  be  inter- 
preted in  the  light  of  the  facts  of  each  case.  None  of  these 
cases  goes  so  liar  as  to  hold  that  where  a  defendant  relies 
npoa  the  contents  of  a  writing  to  exempt  himself  from  lia- 
bility, and  both  the  execution  and  contents  of  the  supposed 
writing  are  denied,  and  the  alleged  writing  is  shown  to  be  in 
the  possession  of  a  person  outside  of  the  state,  that  secondary 
eifidenoe  of  the  contents  of  such  writing  is  admissible  unless 
an  effort  is  made  to  produce  it.  And  besides,  the  doctrine 
stated  in  these  authorities  is  denied  by  authorities  of  equal 
weight,  and  even  by  some  of  the  same  courts.  Thus  in  Tur'ner 
T.  Yate$^  16  How.  14,  it  was  held  that  proof  that  an  invoice  of 
goods  was  in  London  was  not  a  sufficient  showing  to  admit 
secondary  evidence  of  its  contents  in  the  circuit  court  of  the 
United  States  for  the  district  of  Maryland,  the  court  saying: 
^  If  the  paper  was  in  the  hands  of  the  consignees  in  London, 
ieoondary  evidence  was  not  admissible.    If  as  parties,  they 
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iwere  entitled  to  notioe  to  pfodaoe  .the  .pafer;  .if  «s  third 
persons,  their  depositions  «bould  ha^  been  iakoo,  or  Boue 
proper  attempt  xnaxie  to  obtain  it'':  Wood  v.  ClMdUn,  13  Minn. 
894;  LHckinaon  r.  Breeden,  25  IlL  186;  McOre/er  r.  MmU- 
gomery,  4  Pa.  St  237;  Wharton  on  EYideBoe, .see.  180.  The 
rule  laid  down  in  the  Authorities  jast  cited,  we  think,  is 
founded  on  reason  and  justice,  .and  imposes  no  hardship  on 
the  defendant  By  defendant's  «wn  showing,  the  last  known 
place  of  deposit  of  the  contract  it  daims  plaintiff  executed 
was  in  the  office  of  the  traffic  maoager  in  Chiea^o;  and  the 
law  provides  an  easy  and  simple  method  x>f  taking  the  depo- 
sition of  a  witness  residing  out.of  thorstate;  and  his  depoei- 
.tied  should  have  been  taken,  or  some  proper  effort  made  to 
obtain  it.  The.  fact  .that  .the  person  .to  fwhose  possession  the 
.paper  was  traced  resided  ont  of  the  Jiate  did  not  excuse  do- 
f  fendant  from  a  diligent  effort  to  procure  it. 

Judgment  of  the  court  below  is  theoafiMrei  affirmed. 
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ondary  evidence  of  the  oontenU  of  a  written  instrnment  can  be  reoeired»  it 
is  necessary  to  prove  the  existence  and  genuineness  of  the  original:  Oikaer 
T.  Persons,  30  Oa.'891;76  Am.  Deo.  657;  VcUhoun  r,  Calhotm,  81  Oa.  91; 
Stocking  t.  SL  Paml  T.  OfK,  SO  Mimb  410;  ^Ghudker-Y.  Bsmi^  72  Md.  386; 
.that  the  original  is  lost  or  ^Ustrojwd:.  iBs^  t.  Byermm^  II  Iowa,  239;  77  Am. 
.  Dea  142;  FruM  Oanal  €b.  v.  J^unbaVf  80  CaL.531;  Ciffin(f  ▼.  Ckarnakem,  128 
Ind.  427;  Smith  r,  Broum,  161  Mass.  338;  Lyons  v.  Van  Oorder,  77  Iowa» 
600;  Woods  ▼.  Bvrhe^  67  Mich.  ^74;  or  without  the  jurisdiction  of  the  oonrt: 
Kniekerboekerr.  WHeox,  99  Mich.  200;  21  Jan.  St.  Rep.  006;  W^dit  ▼.  BmHbe^ 
67  Mich.  674;  Oirve^r.  JUmSt  69  Tex.  420;;or  tiiat  it.ia  -in  tho  pewoswon 
of  the  advoEse  party,  who  refuses  to  produce  it:  Jotms  ▼.  RcbinMon,  11  Ailc. 
604;  64  Am.  Deo.  212;  Johnson  v.  /oAiMoa.  70  Mich.  69;  Oqfford  ▼.  Ameriean 
etc  Co.,  71  Iowa,  736;  and  that  the  party  himself  need  diligence  to  procure 
the  original,  hut  is  uniU»le  to  do  so:  OommonwetHtik  t.  J^fHm^  7'AIlen,*'M8; 
S3  Am.  Dea  712;  Tmmmrr.  Bail,  09  Ala.  628;  Autkf  r.  Sragg^M  Ala.  904; 
C<ffing  y.  Camaham,  122  Ind.  427;  FosoeU  t.  WaUaee,  44  Xao.  666;  Sksmier 
▼.  Bonander,  80  Mich.  631.  Bee  also  (Teoryfo  P.  Slw  Co.  ▼•  8tri(klamd.M 
Ga.  776;  12  Am.  8t  Repw  282i  and  note. 
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•vid>ao>»M.  to  Tirimiw  naad  in .  the  ^■imlwina4tf .  tha  i  tri—  olMurfadiB 

tiMdmiisiUa. 
CuMiMAL  Law— BroDT— Raps— Etiduicb. — Rape  and  iaoett  are  two 

diatinct  crima%  and  wbila  evidenooof  tha  Tiolenoa  uaad  in  the  oom- 

mfuMnii  of  the  fennar  la^dwitaibia^  anok '  evidanaa  ia  nal  admiaaibk 

mdar  an  indiotmant  oharguig  |bha  laltar  erima  aloaa. 
CuMnijLL  Law — Rake—  Iwntar*  f^  RapaJ>7  loraibla  raTiahraant»  and  inoaal^ 

aannot  be  oommitted  by  tha  aama  act^  as  inoeat  is  acoomplUhed  b/  tha 

eaneaiTiag  aaMot  of  two  panMm%  whiW  rape  ia  oommitted  thiongk  tha 

impeifing  wOl  of  onej 
Ciaiiifj&  Law—  Ivonr— Raps  ♦-JhrBwaiL.— Bridmoarfuning  tha  eina» 

miarion  of  rape  will  not  anatain  a  eonvietion  nnder  an  indiotmant  ohaiw 

ging  inoeat  alone. 
CkixihaIi  Law—  Ihok— EmnvoK  —  OAe  oharged'wiOi  inoeat  eannot  be 

oonTvotod  on  thn  nooomrborsted  OTidenoe'of  the-  preaaovtrix  aloneu 
CwnrAfi  LAW-i-IaovE.  —  IsBMnBireharghiy  inaaatiMMt  alkga  thai 

tha  Mtahai^waa  the*  Joint  aol  of  both  pf^tiai^. 


Alfred  F:  Sear$j  for  the  appellant 

IF.  7.  Hums,  for  the  respondent. 

Bmmm,  J.  In  SiaU  r.  Jarvitr  18  On  860,  fUs  defendant  bad 
beeo  oonTicted  of  ineest  tinder  an  indictment  cbarging  Mm 
witfa  both  tb»  erimea^of  rape;  and  inoeat,  bat  thia  court  re^ 
▼ened  the  judgment^  on  the  ground  that  the  conviction  waa 
had  oo  the  nneorrobovated  taatinony  of  the  proeeentrix^  who 
waa  lan  aocooi|diee  in  the  eommisMo  of  the  -crime;  Afterihe* 
case  waai  remanded  to  tha  court  balow,  it  would  seem^  another 
indietmenrtwaa  found,  againat- the  defendant,  obarging  him 
with  the  crime  of  ineeet  alone,  upon  which  he  waa  tried  and 
cooiiclad,  from  which^  he  appeals  The  flrat  aeeignment  of 
erroaneoeoBaiy  to  notice  ia  in  the  admission  of  the  testimony 
of  Mm  Dr.  Mnrraj^  The  teatimony-of  thia  witnees  was  to 
the  effect  that  three  or  four  or  five  yeara  before  the  trial  in  the 
court  below,  she  waa  consulted  professionally  by  the  prosecu* 
trix,  whom,  on  an  ezaminatioo,  ahe  found  suffering  from  some 
irritatien  of  the  vagina,  caused  by  some  recent  violence.  This 
evidence  was  dearly  irrelevant  It  did  not  in  any  way  tend 
to  prove  the  guilt  of  thia  defendant  It:  ia  possible  the  evi- 
denee  might  lunre  been  competent  had  the  charge  against 
defendant  been  rape,  and  not  incest  It  could  only  be  compe* 
tent  under  the  theory  that  the  prosecutrix  had  been  forcibly 
raviahed;  but  when,  as  in  thia  case,  the  crime  chaiged  is  incesti 
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it  could  in  no  way  tend  to  prove  that  defendant  was  guiltj  tm 
charged.  Rape  and  incest  are  two  distinct  crimes,  and  what 
would  be  competent  evidence  in  the  one  would  not  in  the 
other.  What  has  already  been  said  requires  the  reversal  of 
this  case;  but  there  was  another  question  raised  in  the  argu- 
ment, which  it  is  proper  for  us  to  consider,  in  view  of  the 
probability  of  another  trial  in  the  court  below. 

In  the  case  of  State  v.  JatvU^  18  Or.  860,  in  which  this 
appellant  was  defendant,  it  was  held  that  *Mn  a  trial  for  the 
crime  of  incest,  the  party  to  the  crime  not  on  trial  is  an  ac- 
complice, and  the  other  party  cannot  be  convicted  on  her  evi- 
dence, unless  she  be  corroborated  by  such  other  evidence  as 
tends  to  connect  the  defendant  with  the  commission  of  the 
crime.*' 

It  is  admitted,  in  the  case  at  bar,  that  the  conviction  was 
had  upon  the  uncorroborated  testimony  of  the  prosecutrix,  but 
it  is  sought  to  avoid  the  rule  announced  in  the  case  above 
cited,  by  claiming  that  she  was  compelled  by  force  and  threats 
to  submit  to  the  embraces  of  defendant,  and  was  not,  there- 
fore, a  willing  participant  in  the  commission  of  the  crime,  and 
not  an  accomplice.  The  prosecutrix  testified  that  the  inces- 
tuous intercourse  commenced  in  1884,  when  she  was  sixteen 
years  old,  and  continued  as  often  as  twice  a  week,  and  some- 
times oftener,  until  April,  1889;  that  at  no  time  did  she  will« 
ingly  consent,  but  was  compelled  by  force  to  submit;  that  at 
one  time  defendant  pointed  a  pistol  at  her,  and  said  he  would 
kill  her  if  she  refused;  at  another  time  he  threatened  her  with 
an  ax;  and  at  another,  with  a  board;  that  she  did  not  com- 
plain to  any  one,  because  defendant  said  he  would  shoot  her  if 
she  told  anybody  about  the  matter.  It  was  argued  for  the  ap- 
pellant that  the  crime  of  incest  requires  the  concurring 
sent  of  both  parties,  and  that  under  the  facts  in  this 
defendant  was  guilty  of  rape,  if  guilty  of  any  crime,  and  coold 
not  be  convicted  of  the  crime  of  incest.  The  crime  of  incest 
was  not  indictable  at  common  law,  but  is  so  only  by  statute: 
4  Bla.  Com.  64;  Bishop  on  Statutory  Crimes,  sec.  728.  To  the 
statute  alone,  then,  must  we  look  for  a  definition  of  the  crime 
and  for  a  solution  of  the  question  in  this  case.  By  section 
1873,  Hill's  Code,  it  is  provided:  '*  If  any  persons  being  within 
the  degrees  of  consanguinity  within  which  marriages  are  pro- 
hibited by  law  shall  intermarry  with  each  other,  or  shall 
commit  adultery  or  fornication  with  each  other,  such  persons, 
or  either  of  them,  upon  conviction  thereof,  shall  be  punished,*' 
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•to.  It  will  be  noticed  that  the  langaage  of  the  statute  is 
'with  each  other/'  which  necessarily  implies  a  concurrent  act, 
and  the  consent  of  both  parties.  If  one  of  the  parties  is  com- 
pelled by  force  to  submit  to  the  act,  there  can  be  no  consent 
of  such  party,  and  the  act  cannot  be  committed  with  each 
other,  as  declared  by  the  statute.  Similar  provisions  in  the 
statutes  of  sister  states  have  been  construed  by  the  courts,  and 
the  overwhelming  weight  of  authority  is  in  favor  of  the  con. 
Btruction  above  indicated.  Thus  in  People  v.  Jenness^  6  Mich. 
821,  it  is  said  by  Christiancy,  J.:  *' This  offense  [incest]  can 
only  be  committed  by  the  concurrent  act  of  two  persons  of 
opposite  sexes;  and  the  assent  or  concurrence  of  the  one  is  as 
essential  to  the  commission  of  the  offense  as  that  of  the  other; 
and  as  a  general  rule,  both  must  be  guilty,  or  neither.''  In 
Ddany  y.  People^  10  Mich.  241,  the  information  was  based  on 
a  statute  the  language  of  which  was  as  follows:  '*  If  any  man 
and  woman,  not  being  married  to  each  other,  shall  lewdly 
and  lasciviously  associate  and  cohabit  together,  every  such 
person  shall  be  punished,"  etc.;  held,  that  the  offense  was 
joint,  and  both  parties  must  be  guilty,  or  neither.  In  De  Oroai 
y.  People^  89  Mich.  124,  under  a  statute  the  language  of  which 
is  the  same  as  ours,  it  was  held  that  conviction  could  not  be 
had  unless  the  act  was  by  concurrent  assent  of  both  parties. 

Cooley,  J.,  speaking  for  the  court,  said:  *'  Fornication,  when 
the  element  of  near  relationship  makes  it  incest,  may  be  an 
offense  equally  detestable  and  heinous,  but  it  still  lacks  the 
distinguishing  characteristic  of  rape.  The  one  is  accomplished 
by  the  impelling  will  of  one  person,  and  the  other  by  the  con- 
corrent  assent  of  two."  In  Baumer  v*  StaUj  49  Ind.  644,  19 
Am.  Rep.  691,  the  statute  provided,  *'  if  any  step-mother  and 
her  step-son  shall  have  sexual  intercourse  together,"  etc.,  and 
it  was  held  that  the  act  must  be  joint,  and  one  of  the  parties 
cannot  be  guilty  unless  the  other  is  also,  and  the  acquittal  of 
one  ia  a  bar  to  the  trial  of  the  other.  So  in  State  v.  Thomas^ 
63  Iowa,  214,  onder  a  statute  which  provided  that  **  if  any  per^ 
sons  within  the  prohibited  degrees  •  •  •  •  carnally  know  each 
other,  they  shall  be  deemed  guilty  of  incest,"  it  was  held  that 
the  crimes  of  rape  and  incest  cannot  be  committed  by  the  same 
act^  the  consent  of  both  parties  to  the  connection  being  neces- 
sary  to  constitute  the  crime  of  incest  under  the  statute.  In 
Yeomain  ▼.  SuUe^  21  Neb.  171,  the  statute  provided  that  ^'  per- 
sons within  certain  degrees,  who  shall  commit  adultery  or  for- 
nication with  each  other,  shall  be  punished,"  etc.,  it  was  held 
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that  one  of  the  partiea  might  be  indicted  alone;  but  the  oourl 
eaid:  ''  It  is  true  that  both  must  be  guilty,  that  the  intermai^ 
riage,  cohabitation,  adultery,  or  fornication  muat  be  by  a  onion 
of  minds  as  well  as  of  actions*"  In  State  v.  EUU^  74  Ho.  886^ 
41  Am.  Rep.  821,  it  was  held  that  where  the  evidence  proTes 
the  crime  of  rape,  the  party  cannot  be  convicted  of  the  crime 
of  incest  So  in  People  v.  Harridan,  1  Park.  Cr.  844,  it  was 
held,  under  a  statute  similar  to  ours,  that  when  the  illicit  oon-- 
nection  is  accomplished  by  force,  the  defendant  cannot  be 
convicted  of  incest,  but  only  of  rape.  In  N<Me  v.  State^  28 
Ohio  St  545,  by  way  of  argument  it  is  said:  *'The  orime  of 
incest  is  committed  by  two  willing  parties/' 

A  doctrine  contrary  to  that  laid  down  in  the^anthoritiee'bo* 
fore  referred  to  has  been  held  in  Mercer  v.  States  17  Tex.  App. 
462,  and  People  v.  Bamee,  Idaho,  Jan.  25,  1886,  9  Pae.  Rep. 
532.  The  Texas  case  is  based  upon  former  decisions  of  the 
same  court,  and  one  Michigan  niei  priue  case  whiofa  baa  been 
repudiated  by  the  court  of  last  resort  of  that  state,  as  we  have 
already  seen.  The  Idaho  case  is  not  in  point  in  the- ease  b^ 
fore  us.  The  statement  of  the  law  as  given  in  10  Am.  &  Bng. 
Ency.  of  Law,  841,  is  not  believed  to  be  supported  by  the 
weight  of  authority.  The  only  cases  cited  aa  authority  for 
the  statement  are  the.  Texas  and  Miohigan  m«i  prUu  cases^ 
above  referred  to,  and  Norto/m  v.  State^  106.  Ind.  163,  which 
was  under  a  statute  wholly  different  from  oars^  while  none  of 
the  adjudged  oases  announcing  a  contrary  doctrine  is  <»ted, 
except  People  v.  harridan,  1  Park.  Cr.  844.  We  think  the 
decided  weight  of  authority  is,  that. under,  a. statute  like  onrs^ 
the  crimes  of  rape,  by  forcible  ravishment,  amdjineest,  cannot 
be  committed  by  the  same  act,  but  that  of  inoast  requirea  the 
concurring  assent  of  both  parties.  We  do  not  derire'to  beniH 
derstood  aa  holding^  it.  necessary  that  both,  parties  must  be 
guilty  of  the  crime  of  inoest  before  the  gnilty>  one  can  be  pun* 
ished.  That  question  is  not  belon  us,  and  it  will  be^  time 
enough  to  decide  it  when  presented*  Pcaaihiy  if.tho  assent!  of 
one  party  was  induced  by  fraud  or  deo^tion,  tha  party  parpe^ 
trating  tike  fraud  might  be  guilty  of  ineesty  while  tbeinnooent 
party  would  not,  or  one  party  might  be  i^nomnt  of  tiia  nla* 
tionship,  while  the  other  bad  full  knowledge- of  it;  ami  80>olhar 
circumstances  might  ariae  under  which  one  parfy  would  ba 
guilty  and  the  other  innocent  In  the  case  befora  asy  the  di^< 
fendant  accomplished  his  purpose  either  by  the  consent  cftlia 
probe€utrix  or  by-  force.    If  by  her  assent,. she  was  an/aofxm»* 


fffiee,  and  a  eonvlefion*  canld  not  be  had  oslier  fmcorrobo- 
rated  testimony:  Stut»  y.  JarviSy  IS  Or.  360;  and  if  hj*  feroe, 
ifae  crime  was  not  incest,  and  the  eenyiotionoannol  stend. 

Counsel  for  appellant  contended  on  the  hearing  that  the  in* 
fictm»nt  is  insnffioient  in  not  alleging  that  the  illicit  inter* 
eourse  was  by  the-  oonenrring  assent  of  both  parties*  This 
question  seems  to  have  been  raised  va  this  oonrt  for  the  first 
time,  and  perhape  the  indictment  ie  sn  Aeient  after  judgment; 
imt  the  logical  eonclnsioa  from  the  onthoritiee  heretofore  cited 
with  approval  is,  (hat  the  indictment  in  cases  of  this  kind 
ihoald  allege  the  ael  as  joint,  since  it  is  only  by  the  concur' 
ring  aaaent  of  both  parties  that  the  crime  can  be  committed. 

The  judgment  of  the  court  below  is  therefore  reversed,  and 
{he  eanse  rsmanded  for  further  proceedings'  not  inconsistent 
in&  this  opinion. 


GaomiAXr.  Jjkm — Ivcbbs— Snnuoa.  ^  Li  a  iaial  for  tlM  eriin*  of  laoesl, 
^Sbm  party  to  tba>  crime  not  on  trial  ia  an  aooomplioa*  and  the  other  party  oan* 
mot  be  conrieted  on  her  nnoorroborated  teatimony:  8taU  ▼.  JarvU,  18  Or.  3S0l 
Tho^  name  shrea  in  an  indietraeht  to  the  offuiae  "oharKod  is  not  of  itaelf  tha 
ahaaga  ef  an  cOanae^  and.a  Biotaka  wduU  ba  an  irregnlaaty^  aad  not  fatab 
F^ifk  ▼.  OmUM,  M  CaL  OIL 

QaamuL  Law^— Iwair— Rahl— >Ai  tortha  diatbetion  bateaaathaaa 
sea  note  to  GpaMaomBeoItt  t»  JSotenoa^  41  An.  Bap*  Stfl 


NbFPACH  t^  J09BS. 

■qpmr — Buom  duum  QsamoR*  ev  Vjlor— What  auitltslei  a  atala 
aUmla  equity  ia  not  determtaod  Vy  lapaoof  time-  alon%  bat  the  qnea- 
tion  moat  bo-datennined  by  the. facta  and  eironmatanoea  ol  eaoh  caa^ 
aooording  to  right  and  jnatioe.. 

SQ^nrr — 9r£iM  Claih  —  dtATOTV  aw  IxMnvnatm.  — Btjoity  in  determin- 
mg  wbettMrornot'  •akaofe  in  atala  ia  not  cmiflned'  to-thepaviod  named 
fai  thBatalBtaafilimititioB8i.bat  ma^  rofnae  rdjaf  in  aasaa  where  Uml 
dab^ ialeiaor  greataa  than  that  named  in  the  atatnte. 

BqiQxnr  *-  Stalb  CIiAIM.  —  An  assignee  of  an  inaolvent»  who  withoat  ezcoae 
ddaya  ten  years  after  the  ezecation  of  the  assignment  in  aaaerting  claim 
to.  property  wMdh*  for  t.^myttam  baa  been  in  pwiuaariau  of  one  who  par* 
aJMiead  it  at  ^enatian  aaia^  and  wfaot .  Jhiriqg  that  tima»  waaapanlyaaser^ 
big  hia  tiiia  in  aonrty  psesniaably  with  the  JLoowledge  of  the  assigpee»  ia 
nai  entitled  to  relief  against  each  parcheser  in  equity.  His  ahum  ia 
ataK  and  fatal  to  the  merits  of  hit  anit  aa  asi^gnaa. 

JKehoUu  and  Oebam^  for  the  appellant 
IrwJonm^  for  the  respondeat 
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LoBD,  X    ThlB  is  a  suit  in  equity  to  have  a  conveyance  of 
certain  lands  therein  described  from  the  insolvent,  William 
Ramsey,  and  its  subsequent  conveyance  to  the  defendant,  Jones, 
declared  void,  and  the  defendant  required  to  convey  the  same 
to  the  plaintiff.    The  facts,  in  substance,  were  these:  The  in* 
solvent,  William  Ramsey,  made  a  general  assignment  for  the 
benefit  of  his  creditors  on  the  twenty-third  day  of  February, 
1880,  to  one  Pringle,  but  the  court,  in  1890,  thereafter  appointed 
the  plaintiff  in  the  present  suit  assignee.    On  the  same  day 
he  executed  a  conveyance  to  one  F.  of  the  land  in  controversy, 
which  was  designed  to  pay  or  secure  certain  indebtedness  as 
disclosed  by  the  answer  of  the  defendant,  and  soon  thereafter 
died,  leaving  a  will  by  which  he  devised  all  his  right  and 
title  to  the  land  in  dispute  to  his  executors.    A  few  days  prior 
to  such  assignment,  the  defendant  and  his  partner  had  com* 
menced  an  action  and  levied  an  attachment  on  the  said  land, 
and  a  certificate  was  filed  as  required  by  law  upon  the  date  of 
such  assignment.     Several  years  intervening,  and  no  proceed- 
ing  being  taken  under  the  assignment,  and  acting  on  the 
supposition  that  it  had  been  abandoned,  the  defendant  ob- 
tained judgment  on  the  t^nth  day  of  March,  1885,  upon  which 
execution  issued  April  6, 1885,  under  which  the  land  was  sold, 
and  he  became  the  purchaser.     Some  year  or  so  thereafter  a 
litigation  was  commenced  and  carried  on  between  the  execn« 
tors  of  F.  and  the  defendant,  which  was  finally  adjusted  and 
settled,  and  the  possession  and  title  of  F.  were  transferred  to 
the  defendant  on  the  fifteenth  day  of  December,  1888,  who  has 
since  been  in  possession,  and  claims  that  the  rights  of  the 
plaintiff  are  barred  by  the  statute  of  limitations.    It  thus  ap- 
pears that  the  deed  and  assignment  were  more  than  ten  years 
old,  and  that  no  proceedings  had  been  taken  under  the  assign* 
ment  until  the  commencement  of  the  present  suit  alleging  tbat 
the  deed  to  F.  was  fraudulent,  and  praying  that  it  be  declared 
void.    The  pleadings,  and  especially  the  answer,  are  quite 
voluminous  in  setting  forth  in  eztemo  the  action  and  pro- 
ceedings  in  the  attachment,  and  the  sale  made  thereunder,  the 
litigation  instituted  by  the  executors  of  F.  to  recover  the  prop* 
erty  in  controversy,  and  its  final  settlement,  and  the  payment 
of  a  large  sum  by  the  defendant,  and  the  proceedings  taken 
under  the  assignment,  showing  that  nothing  had  been  done, 
or  that  it  was  in  course  of  settlement,  and  other  facts  designed 
to  exhibit  the  staleness  and  inequity  of  the  claim  and  suit  of 
plaintiff   as    against  the    rights  of   the    defendant    to  the 
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lADd  in  controyersy.  There  is  nothing  in  the  record  which 
specifies  the  ground  upon  which  the  suit  of  the  plaintiff  wat 
dlBmiBsed  and  the  title  of  the  defendant  as  against  the  plain- 
tiff confirmed,  other  than  the  decree  of  the  court  which  ^  finds 
from  the  answer  of  the  defendant,  and  not  denied  by  the  reply 
of  the  plaintiff,  that  the  equities  of  the  suit  are  with  the  de» 
fendant"  This,  we  conceive,  proceeded  mainly  upon  the 
ground  that  the  facts  set  up  inrespect  to  the  assignment,  and 
the  laches  and  delay  of  the  plaintiff  while  the  defendant  was 
harassed  by  litigation  for  the  recovery  of  the  property  in  dis- 
pute,— the  title  of  F.,  which  he  finally  procured  by  a  settlement 
and  payment  to  the  executors  of  a  large  sum  of  money,  —  not 
denied  or  explained,  exhibited  a  stale  claim  or  equity  which 
was  fatal  to  the  merits  of  his  suit  as  assignee;  that  the  case  as 
it  stood  confessed  on  the  pleadings  at  the  hearing,  by  reason  of 
such  delay  and  laches  of  the  plaintiff,  were  such  as  would 
reader  a  court  of  equity  passive,  or  justify  its  refusal  to  grant 
relleU 

There  is  certainly  nothing  shown  even  to  indicate  what  were 
the  impediments  to  an  earlier  prosecution  of  the  suit  to  secure 
the  land  in  controversy  for  the  payment  of  the  claims  alleged, 
or  how,  under  the  circumstances,  he  could  have  remained  m> 
loog  ignorant  of  his  rights  as  such  assignee,  when  so  much  was 
openly  transpiring  calculated  to  awaken  his  knowledge,  if  any 
rights  ha  had,  and  no  means  were  used  to  fraudulently  keep 
him  in  ignorance  "of  them. 

What  constitutes  a  stale  equity  is  regarded  as  a  vexed 
question  hardly  susceptible  of  an  accurate  definition;  it  is  not 
length  of  time  alone  that  is  a  test  of  staleness,  but  the  ques- 
tion must  be  determined  by  the  £icts  and  circumstances  of 
each  case,  and  according  to  right  and  justice.  Nor  in  deter* 
mining  whether  or  not  the  claim  is  stale  is  the  court  confined 
to  the  statutory  period,  but  may  refuse  relief  in  cases  where- 
the  delay  is  less  or  greater  than  that  named  in  the  statute. 
From  the  original  appointment  to  the  commencement  of  the^ 
presttit  suiti  no  action  has  been  taken  or  anything  done,, 
although  covering  more  than  the  statutory  period,  to  indicate 
that  any  insolvent  estate  was  in  the  course  of  settlement  or 
pending;  and  it  was  certainly  the  duty  of  the  plaintiff,  if 
aeoessaxy  for  any  cause,  to  seek  the  aid  of  a  court  of  equity 
irithout  nnreasonable  delay,  for  during  the  interval  the  de- 
endant  was  pursuing  modes  to  secure  and  perfect  his  rights 
upon  principles   substantially  equitable,   and   without    any 
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firiuidtilMi  €Dno€MdaieDt;  and  m  the  facte -^oneeded  in  th« 
jdeadmgff,  in  onr  jnd^meni,  indieatej  that  bo  ooold  not  hmw^ 
\mem  wiUioul  knowladgo  of  the  existenee  of  socfa  rightS)  and 
the  defendant's oonduct  in  theirrterim, be^nrasl^ ha'vo regarded 
sach  righti  aeqoired  bj  tbe  defendant  aa  jnatand  eqmtablei 
and  aequieeeed  in  them,  other  wise  npgligenee  weuid  neem* 
jnMy  imputable  to  him.  In  Idnsay  PetPcieum'  Go.  y«  Hurd^ 
5  P.  C.  Cas.  8,  Bng:  R.  IM,  the  court  saya:  ''The  dootPineof 
laohea  in  courts  of  equity  ia  not  aii'ai4>itrai7ev  leohnioal  doo* 
trine.  Where  it  would  be  praoticaily  anjast  to  giro  a  remedy, 
either  beoauee  the*  party  haa  by  his  conduct  done  that  wfaieh 
might  fairly  be  regarded  as  equiyalent  to  a  waiver  of  it,  or 
where  by  bia  oonrdtiet  and  negieot  he  has,  t^nghpcrrhapa  not 
waiving  that  remedy,  yet  p«t  the  other  party^  i»  a  aituation  m 
which  it  would  not  be >reaaeRable>io  plaoe  htm'  if  Oharemec^ 
were  afterwards  to  be  asserted,  in  either  of  theso^sases^  lapse 
of  time  and  delay  are'  most  maieriak  •  .  •  •  Two  eiiciin»- 
stances,  always  important  in  such  cases,  are,  the  length  of 
the  delay,  and  the  nature:  of  th»  acta  done i dining  thaintar- 
val,  which  mif^t;  affect  either  party^  and  eauseiabalanoe  of 
justice  ot  injustioe  i«  takingi  oaaaouiae  ea  tfaa  otkei,  solmt  aa 
relates  to  the  xemedy** 

Upon  anatogoos  prineipkB^  tha  lapaei  ofi  titeoy  oqNaially 
when  there  waa  eqfusil  ineana  of  Jnowledgc^  of  the'  erif^nal 
transaction,  and  a  failure  Uv take  any  steye under  tikeasaigft- 
ment,  and  no  explanation  or  excuse*  foreuoh^deiay,  while  at 
theaame  tiasethe' defendant  was  seeking  apealiy  mthetaame 
court  to  protect  hfis  title  tctbei  land  in  oonteuveroy  faaaft-  Aa 
action  of  the  executors;  and  expending'  lai^'anms  in  itfaa  aet» 
tlement  of  suefa  litigation,  eombiaed  with  all  the^ireuaBStanaea 
set  forth,  much  of  widch^  ie  matter  of  reoovdi  bring.tfaa'caia 
within  therula  tiiat  lapse-t)!' time  and  stalonesB  of:  the  eqni^ 
or  claim  requires^  vpan  principles  of  equity^  and  justsoe^  that 
the  decree  of  the  oewt  belbw  be  aftrmad>and  tba  bilL^ia- 
missed* 


Per  Ojbxjjil  Thai  point  soggestad.  aa<.ta  iba  aaslftwa  is 
innnateriaL  It  ia  the  staienesB  of  the  >  pnoeadinib  ander  fha 
circumstances^  whiobinfiuMU^edi  the  judgment. of  tin  caniL. 


ntuirru^flnna  OUnii-*-ThaaMaim  that equf^aMsitlMrvVlM^. sad 
not  those  wko  slnmbw  ta  thdr.  zigbt%.ia.  applied  to  ooa  who  hoUU.  a  atela 
equitable  title:  FnM  t.  Wo{f,  77  Tez.  466;  19  Am.  St.  Bepc  761,  and  noln. 
s.Ote  wlio  deaixw  the  aid  <xf  eqnity  ehouM  leek  it  with  reasooKbls  dfigenosi 
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Wi  WiXk^,  ;88  fljui.197;  8  Am.  Sk  Rap.' Ml,  «Ul  ackBi 
iCto.iKV'Afc  T.  MIm  flO  Fa.  Si.  134;  100 ikm.  Dm.  Ml,  awl  aoto;  AmI» 
»T..j&«i*Ni»iHMX.<I>d.)74;48AB.Dee.l07t«iidiiiiiiL  A ooni  of  aquitj 
aWnnwnaftuwi.  ioaid  «tila  demands:  Jkm^tam  ▼•  Dou^tosi^  92  Mioh.  fiS; 
JfaoyovMrir  V.  ^oyM,  IS  las.  S03;  iZ^vmi  t.  MAnU^  Ih  Tex.  103^  Tba  <!»• 
fBoaeof  stal^  Zealand  will  not  avail  in  favor  of  aue^who  seta  it  op  agaiiiat-  a 
■bin  tha*  luMMeniad  vikhia  ten  yearn  MtGo^pHphtSi  t.  i>Mr<  78  Tax.  411). 

8q!irmr — OvaLS  Gumi — Stj^vt*  or  LiMiTATiONfl.  -*  Ordinarily,  eemta 
•I  aqaiiy  advpt  Ibo  liflM  fixed  by  lihe-statate  of  limitaiioiia  for  bairring  olaiaoi^ 
\nt  tbia  mle  ia  noi  inflexible,  and  may  depend  upon  the  aUegatiooe  mnA  proof  g 
Rifnalda  v.  Swmmtr,  196  HL  66;  9  Am.  St.  Rep.  628»  and  nolo.  In  cases 
where  equity  has  oxolaaiTO  jmiidiction,  tiie  etatnte  will  nei  bo  applied:  Ihh 
fon  ▼.  OUUn^  3  GilU  188;  48  Am.  Boo.  800.  and  notO(  MmaU  t.  Wrigkt, 
1  Wood.  865;  19  Am.  Deo.  006,  and  note;  BkeO^  t.  JHMBy,  Cooke,  170;  0 
Am.  Dee.  086^  and  note. 

LiOKa  m  A  Bim  to  BsLmr  iv  Bquiit.  ^It  is,  and  long  has  boon,  tim 
ioTariablo  praetioe  of  ooorts  of  equity  to  deny  relief  to  one  who  has  resorted 
to  them  after  nnreascmable  delay,  though  no  statute  of  limitations  was  ap» 
plieable  to  his  suit;  Haimer  t.  Jfovton,  138  U.  &  495  (thirteen  years);  HamU 
T.  HSkgcm,  00  Cal.  79  (twenty  years);  Oodden  t.  Khnmak  99  U.  a  201,  210 
(fonrtaen  years);  Codmem  ▼.  Bogert,  10  Piok.  119  (seventeen  years);  Oroemn^ 
dyhe  v.  Coffeem.  109  OL  839  (sUteen  years);  Matter  qf  NeOkg,  90  N.  Y.  890; 
S  Story's  Bq.  Jnr.,  see.  1520. 

The  role  upon  this  subjeot  is  well  stated  in  the  following  language,  from 
Ibo  doetsion  of  the  supreme  court  of  the  United  States  in  ths  ease  of  SjfekM 
T.  Hemrid,  120  U.  S.  867:  **  Independently  of  any  statute  of  limitations^ 
ooorts  of  equity  uniformly  decline  to  assist  a  person  who  has  slept  upon  his 
tights^  and  shows  no  excuse  for  his  laehes  in  asserting  ibom.  *  A  court  of 
oqaity,*Ba(id  Lord  (kmden,  *faas  always  refused  its  aid  to  stale  demands^ 
vfaora  the  party  slept  upon  bis  riglrts  and  aoquieeoed  for  a  great  length  of 
<iw.  nothing  ean  call  forth  this  court  into  activity  but  conscience,  good 
USA,  and  rsaaonaUe  diligence;  where  tbeee  are  wanting,  the  court  is  passive 
wmd  doea  nothing.  Laches  uad  n^eot  are  always  discountenanced,  and 
Ifceiefoffo,  from  Hie  beginning  of  this  jurisdiction,  there  was  always  a  limita- 
tioB  to  suits  in  this  court':  StnUk  v.  Cbxy,  3  Brown  Ob.  040,  note.  This  doo- 
trino  has  been  repeatedly  recogniaed  and  acted  on  here:  PktU  v.  VaUierf  9 
Pet.  405;  McKnIffki  v.  Taylor,  1  How.  101;  Bownum  t.  IToifteM,  1  How.  189| 
Wrngmtr  t.  BaM,  7  How.  S84;  Badger  r.  Badger,  2  Wall.  87;  Hume  v. 
Beak,  17  WaB.  896;  Mmthr.  WhUmore,  21  Wall  178;  SulRiHm  r.  Pertland  and 
Kenmebee  B  B.  Oo^,  94  U.  'S.  800;  Ooddem  t.  Ommett,  99  U.  S.  Sia  In  Hwm 
T.  Beah,  17  Wafl.  846,  -ttie  courts  in  dtsnrissing,  because  of  unexpkmed  delay 
in  suing,  a  bfll  by  teelmh  que  tntei  against  a  trustee  under  a  deed,  observed 
tta*  it  was  not  important  to  determino  whether  he  was  trusteo  of  a  mere 
dry  legal  estate  «r  wbotfaar  Us  duties  and  responsibilities  -extended  further. 
See  also  Brigki  t.  LegerUm,  29  Beav.  60,  and  2  Do  Gox,  F^  ft  J.  OOi.  When 
iho  Vm  allows  upm  its  Hm  that  Hie  phuntifl;  ^7  roMon  of  lapse  «f  timo 
and  his  own  fawhesb  is  not  entitled  to  -relief,  tiie  objoction'inay  bo  taken  by 
demurrer:  MajBwett  t.  Keimedf,  6  How.  210;  Naikmai  Batik  T.  Oarfoder, 
101  U.  &  07;  Lamlmialer.  SnM,  100  U.  &  891." 

Tdo  views  tints  oxpreesod  have  been  adopted  l^  tiio  supreme  court  of  CUi* 
iDnia  in  several  eassi^  and  are  thus  stated  at  length  in  the  dedaiott  of  Belt  r. 
Bmdem,  78  Oal.  287s  '*In  the  view  we  take  of  the  caae,  it  is  nanocessary  to 
i^on  tilt  fiiat  qusstioiu    Assuming  in  frbvor  of  tirn  ptalntiff  wliat  wo 
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«K«  inbUnad  io  think  la  trad, —  Tii.»  that  the  trast  is  not  one  of  tiioat  implM 
trasts  agaiiist  which  the  ttatote  niii%  —  we  thiak  that  lO  far  aa  tfaa  eUim  for 
relief  is  founded  upon  the  partnership  transaction  it  is  stale^  and  ttati  a  aoort 
«f  equity  will  not  aid  its  enforoemeuk  This  is  a  defense  peenliar  to  oonrta 
«f  equity,  and  applies,  although  no  statute  of  limitations  goToms  the  ease: 
Bearwood  v.  RaUroad  Co,,  17  Wall  81;  SulUoan  v.  Portland  He  S.  B.  Co.,  M 
C.  a  811;  Godilen  ▼.  Kimm^  99  U.  S.  201;  Sheldon  r.  MockweO,  9  Wia.  181; 
76  Am.  Deo.  266;  Harriaon  ▼.  Oibmm,  23  Gratt.  212;  StotU  t.  Stabrook^  89  N.  J. 
Sq.  189, 190;  MaUer  qfNeUUp,  95  N.  Y.  390;  Groenendphe  v.  Ck^ten,  109  IlL 
829;  2  Story's  £q.  Jar.,  sec  1520.  It  is  not  the  same  thing  aa  equitable  es- 
toppel, although  it  has  been  termed  a  guast  estoppel:  2  Pomeroy*s  Bq.  Jar., 
aecs.  816,  817;  and  hence  the  rules  goyerning  equitable  estoppel  (see  Boffgt  t. 
Merced  Mining  Co.,  14  GaL  279)  do  not  apply.  The  ground  of  the  doctrine 
was  stated  by  Taney,  0.  J.,  ddiTering  the  opinion  of  the  supreme  court  ol 
tiM  United  States  in  McKnigki  v.  Taylor,  I  How.  168,  aa  follows:  *  Wa  do 
■fttt  found  our  judgment  upon  the  presumption  of  paymenti  for  it  is  not 
merely  on  presumption  of  payment,  or  in  analogy  to  the  statute  of  limitations^ 
that  a  court  of  chancery  refuses  to  lend  its  aid  to  stole  demanda  There 
Bust  be  conscience,  good  faith,  and  reasonable  diligence,  to  call  into  action 
the  powers  of  the  court.  In  matters  of  account,  where  they  are  not  barred 
by  the  act  of  limitations,  courts  of  equity  refuse  to  interfere  after  a  consid- 
erable lapse  of  time,  from  consideratioas  of  public  policy,  and  from  the  diffi- 
onlty  of  doing  entire  justice  when  the  original  transactions  haye  become 
obscure  by  time  and  the  eyidenoe  may  be  lost.'  The  principal  foundations 
•f  the  doctrine  are  acquiescence  and  lapse  of  time.  .  •  • .  Thus  it  is  a  material 
eircumataaoe  that  the  claim  was  not  made  until  after  the  death  of  those  who 
eould  have  explained  the  transaction:  See  Mooers  y.  WMlep  6  Johna  Ch.  360; 
Barnes  v.  Taylor,  27  N.  J.  Eq.  259;  Oerman-Ameriean  Seminary  ▼.  Kitfer,  43 
Mich.  Ill;  Bolton  y.  Dickens,  4  Lea,  577;  Haicher  y.  HcUt,  77  Va.  57&  So  it 
has  been  held  that  a  change  in  the  yalne  and  character  of  the  proper^  may  ba 
material:  BUss  y.  Prichard,  67  Ma  187;  Alkn  y.  AUen,  47  Mich.  79.  Baft 
as  stated  by  Davis,  J.,  in  McQuiddy  r.  Wart.  20  Wall  19,  'tliera  ia  no  arti- 
iicial  rule  on  such  a  subject,  but  each  case  aa  it  arisea  mnat  be  determinad 
bj  its  own  particular  circumataaoea.'  In  other  word%  the  qneation  ia  ad* 
dressed  to  the  sound  discretion  of  the  chancellor  ia  each  eaao:  Bromn  t. 
Com^  qf  Buena  Vida,  95  U.  &  100;  Sayner  r.  FeareaU^  t  JohasL  Gh.  *586f 
Landrum  r.  Union  Bamk,  68  Mo.  68." 

In  PiaU  r.  VaUkr,  9  Pet  416^  a  anit  waa  bronght  bgr  one  oUimfag  a  rlghft 
io  a  conveyance  of  a  lot  of  land  in  Cincinnati  after  a  great  lapaa  of  time^  baft 
the  atatute  of  limitationa  did  not  conatitnte  any  bar  to  tho  action,—  1.  Beoaaaa 
it  waa  not  pleaded  nor  relied  upon;  and  8.  Becanae  one  of  the  parties^  by  hia 
non-residence  or  absence  from  the  atata^  waa  within  one  of  tbe  exoeptiona  of 
fthe  local  atatnte  of  limitations^  but  the  court  declared  *'that  the  lapae  of 
time  ia,  upon  the  principle  of  the  court  of  equity,  a  dear  bar  to  tbe  praaeal 
•nit,  independently  of  the  statute." 

It  haa  been  insisted  that  the  defenaa  of  laohea  oonld  not  bo  aaaerted  bj 
way  of  demurrer,  becanae  the  ooort  oould  not  know  what  facta  and  dream- 
•tanoea  may  baye  existed  to  excuse  the  complainant's  delay.  The  reply  to 
this  is,  that  the  courts  require  the  complainant  to  state  what  excuse,  if  any, 
be  has  for  his  delay,  and  will  dismias  his  bill  if  a  sufficient  excnse  is  not  given, 
and  will  do  this  either  upon  demurrer  or  in  the  abaenoe  of  demurrer,  upon 
the  mere  suggestion  that  the  claim  is  stale.  In  other  words,  it  is  a  part  of 
the  oomplainant'a  cause  of  action  to  show  that  hia  claim  ia  not  atales  Bell  y . 


April,  1891.]    HoHB  M.  Ins.  Co.  v.  Obegon  B't  ft  N.  Oa    161 

ITudson,  73  CaL  285;  Speidd  t.  Hemid,  120  U.  a  S87;  iTarrte  t.  HaUgtm. 
e6CaL79. 

Many  of  the  eases  in  which  the  snggestion  that  the  claim  was  stale  has 
bean  sustained  were  suits  for  an  accounting,  but  the  rule  is  not  confined  t» 
suits  of  that  class  nor  founded  upon  considerations  peculiar  to  them,  but  rests 
upon  the  broad  principle  that  equity  will  not  act  upon  stale  elainu  of  any 
eharacter.  The  following  were  not  suits  for  an  accounting,  unless  erery  suit 
to  enforce  a  trust  may  be  so  regarded,  nor  were  any  of  them  decided  upea 
•the  ground  of  the  etatnte  of  limitations  operating  either  directly  or  by 
analogy.  In  erery  instance  the  court  refused  relief  because  the  daim  was 
•tale,  except  in  the  case  of  Weti  t.  SuMtell^  74  Oal.  644,  in  which  two  out  of 
three  judges  placed  their  concurrence  in  the  opinion  on  the  ground  of  the 
staleness  of  the  claim.  See  BirdaaU  ▼.  Johnson,  44  Mich.  194  (to  remove  doubt 
from  title);  BUm  t.  Prkhard,  67  Mo.  181  (to  establish  an  involuntory  trust); 
Wul  T.  B^meUt  74  OaL  644  (to  compel  transfer  of  one  half  of  property);  Cod^ 
^Unffkm  T.  B,  B.  Co.,  103  U.  S.  409  (to  rescind  contract);  Shorter  t.  SmUh, 
66  Ala.  210  (to  declare  a  trust);  Banner  v.  MouUan,  138  U.  &  486  (to  cancel 
deeds  and  establish  title);  Spddei  r.  ffenrid,  120  U.  a  387  (to  establish 
trust);  Hume  t.  Beak,  17  Wall  336  (torecoyer  for  breach  of  trust);  Bkhards 
▼•  MacbaU,  124  U.  a  183  (to  set  aside  a  sale);  FiaU  t.  Vatiier,  0  Pet.  416  (to 
wtablish  a  trust);  Oodden  ▼.  Kimmeil,  90  U.  8.  201  (to  esUblish  a  trust); 
CbslMT  T,  Walrodt  83  UL  171  (to  compel  oonveyance). 


HoMD   Mutual  Insubanob   Company  v.  Obeqch 
Bailway  and  Nayigation  Company. 

pD  Oaiaov,  609.) 

LnumavcB^SuBBOOAnov  ov  IirgmtnL^  Where  property  insured  is  do* 
stroyed  by  aad  through  the  negligenoe  of  a  third  party,  the  insurer, 
paying  the  IcM^  Is^  to  the  extent  of  his  payment^  snbrogated  to  the 
rights  and  remedies  of  the  owner  against  the  wrong-doer. 

iannuMOi  — SvBBOOATtON  of  Insubse  —  PABms  PLAiHTirv.  —  Where  the 
Talue  of  property  insured,  and  destroyed  through  the  negligence  of 
a  third  person,  exoeeds  the  amoont  ol  insurance  paid,  the  insurer,  by 
■»*ir^«g  such  payment^  only  aoquiree  a  joint  interest  with  the  owner  to 
the  extent  of  the  payment  in  the  oanse  of  action  against  the  wrong-doer 
to  reoorer  the  whole  Ices,  and  in  bringing  such  action,  both  the  insurer 
nd  the  owner  must  be  joined  as  co-plaintiffs. 

AcnoH  by  the  plaintiff  insurance  company  alone  as  plain- 
tiff to  recover  of  the  defendant  company  the  sum  of  119,888.14 
paid  by  plaintiff  to  one  Koontz  as  insurance  on  building  totally 
destroyed  by  fire  caused  by  the  negligence  of  the  defendant 
oompany.  The  total  value  of  the  property  destroyed  was 
186,361.72.  The  defense  of  the  defendant  company  consisted 
of  a  general  denial,  and  the  further  defense  that,  prior  to 
the  commencement  of  this  action,  Koontz  sued  the  defendant 
oompany  for  the  total  amount  of  his  loss,  and  in  that  aotion 
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eoTerftd  judgmeot  for  the  ftum  of  teventeen  thousand  five  hxut^ 
dred  dollars,  which  judgment  was  fully  paid  by  the  defendant 
company  as  total  compensation  for  the  injury  caused  him  bjr 
said  company;  that  prior  to  the  commeooement  of  eaid  action 
the  plaintiff  company  had  full  knowledge  of  the  loss;  that 
during  the  pendency  of  such  action,  and  before  its  final  termi* 
nation  and  the  paymeni  of  the  judgment  therein,  the  defends 
ant  company  notified  the  plaintiff  company  thereof,  ^*and 
requested  it  to  tadre  soeh  ^teps  as  it  might  deem  neoessary  t» 
protect  any  interest  or  claim  upon  the  proceeds  of  the  judg- 
ment, to  be  recovered  therein,  which  it  ml|i^t  have;  that  the 
inaurance  company,  upon  the  receipt  of  aneh  notice,  dis- 
claimed any  right,  title,  or  interest  in  the  said  judgment  in 
favor  of  Eoontz,  or  the  proceeds  thereof,  and  declined  to  take 
any  steps,  legally  or  otherwise;  and  that  by  reason  of  the  SeuI- 
ure  of  the  insurance  company  to  unite  with  the  said  Koonta 
in  the  prosecution  of  said  action,  and  failure  to  disclose  tlmr 
interest,  and  to  take  any  steps  to  prevent  the  collection  of 
such  judgment,  whereby  Koontz  was  permitted  to  receive  the 
entire  proceeds  of  said  judgment,  the  insurance  company  waa 
guilty  of  a  fraud  upon  the  rights  of  the  defendant,  and  is  es- 
topped foom  prosecuting  this  aotion."  The  plaintfiBF  company 
demurred  to  the  defense  set  up,  as  insufficienti  and  the  demur- 
rer being  overruled,  it  appealed. 

^ohn  Jf.  Oearin^  for  the  appellant 

W.  W.  Cotton  and  Zera  Snow^  for  the  respondent. 

Lord,  J.  The  qnestion  presented  by  the  contention  for  the 
plaintiff  is,  that  if  a  loss  under  a  policy  of  fire  insurance  is 
caused  by  the  wrongful  act  of  a  third  person,  the  insurer,  upon 
making  payment  to  the  insured  pre  tanto,  is  subrogated  to  the 
rights  and  remedies  of  the  insured,  and  may  nmintain  against 
the  wrong-doer  an  action  in  his  own  name,  and  need  not 
prosecute  it  in  the  name  of  the  insured. 

This  action  is  brought  by  the  plaintiff  in  !ta  own  rights 
upon  the  assumption  that  the  effect  of  the  insurance  was  to 
create  in  the  plaintiff  a  pecuniary  interest  in  the  property  in- 
sured, and  that  when  it  was  destroyed  by  the  wrongful  act  of 
the  defendant,  whereby  it  became  liable,  and  was  required  to 
pay  for  the  loss  to  the  extent  of  the  insurance  to  the  insured, 
it  beeame  entitled  to  a  legal  remedy  against  the  defendant  in 
its  own  independent  right,  to  the  extent  which  it  was  com* 
priled  to  pay  for  suofa  loM  occasioned  by  the  deimdant^i 
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mnmgfal  aoL  This  invoheB  «n  inquiry  into  the  nature  of  tin 
rights  which  the  iosiuvr  acquires  upon  the  payment  of  the 
insaeaDOB  for  m  loss  aansed  by  the  irroagful  aet  of  a  third 
person.  The  right  e£  the  insurance  'company  tlmt  has  paid  a 
loss,  to  recover  of  the  vrong^doer  after  payment  of  such  losSi 
rests  npon  the  doctrine  of  subrogatren  in  ita  application  to  in* 
suranee  oorapanjea,  ^  Swy  day/'  said  Lord  Mam^eld,  ^Hhe 
iaaarer  is  pot  fax  the  place  of  the  insuved  **:  Ifoson  ▼.  SainP' 
bur^  8  Dong.  68.  Sttbiegation  is  porely  an  equitable  resull 
It  is  the  ereatioa  of  equity,  is  not  depernknt  on  contract,  and 
is  enforced  for  the  purpose  of  attaining  the  ends  of  justice.  It 
grows  out  of  the  relation  which  the  parties  sostain  to  each 
ether,  and  the  party  snbrogated  acquires  no  other  or  greater 
rights  thsn  these  of  the  party  for  whom  he  is  snbsiitated.  As 
the  contract  of  insurance  is  one  of  indemnity,  when. a  loss  oo» 
cars  by  tha  aeglaKeat  or  wrongful  act  of  a  third  party,  and  the 
inaoier  pays  the  insured,  he  is  entitled,  upon  equitable  prin- 
ciples, to  he  subrogated  to  the  rights  of  the  insured  against 
the  WDong^doer.  Hence  the  general  rule  that  when  property 
which  has  been  iosared  is  lotft  er  destroyed  by  the  negligent 
or  winfnl  .aet  of  another,  an  action  accrues  in  favor  of  the  in- 
sured, and  if  the  insorsr  pays  the  loss,  he  is  subrogated  to  the 
rights  of  the  insured,  as  against  the  wrong-deer,  with  all  his 
righfta  as  mil  as  ihis  mnedoea.  *^  Where  the  property  insured," 
says  Mr.  Wood,  "is  destroyed  bytAie  neglq^ence  of  a  third 
perscm,  ao  that  tftis  asaupsd  hasjaTennedy  against  him  there- 
for, the  insurer,  by  payment  of  the  loss,  beoonves  subrogated 
Id  the  rights  of  the  assured  to  the  •eztedt  of  the  aum  paid 
under  the  pdlioy.  The  assured  beeonee  trustee  for  the  in* 
surer,  smd  by  necessary  imphoatiien  the  payment  of  the  loss 
opecaiss  as  an  aqoitahto  assigivBsent  to  the  insurer  to  the  ex- 
tsnt  of  ths  sum  paid  jonder  tlie  polieg^  '^  Wood  on  Insurance, 
ssc.489. 

The  owoier  -  and  .inanier,  in  respest  to  the  tiwnership  of  ths 
proper^,  aad*  Ibe  ask  incident  'thereto^  are  eonsideied  but  one 
petson,  having  to|9Sther  the  beneficial  right  to  an  indemnity 
againBt  the  wiongHiser  whose  negligent  «aot  occasioned  the  loss 
or  dsstossfeionitf  the  property.  The  Kability  of  such  wrongs 
deer  Is  tte- owner  is  first  and  principal,  and  that  of  the  in- 
BBnor  iSBCondsPf, — not  in  order  of  tiwie,  but  of  uHimats 
habaily:  MaH  v.  WmUm  M.  R.  Co.,  IS  Met  99;  40  Am.  Deo. 
Zi»;  fWlw.  NmOmlh  4te.  R.  R.  Co.,  18  Wall.  867.    The  in- 

iB.no  selatsstt  sf  sontraet  or  privity  with  those 
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who  are  responsible  for  the  loss,  his  rights  arise  out  of  Us 
contract  of  indemnity,  and  are  derived  from  the  assured 
alone,  and  can  only  be  enforced  in  the  right  of  the  latter, 
'*In  any  form  of  remedy,"  says  Mr.  Justice  Gray,.  *Hhe  in- 
surer can  take  nothing  by  subrogation  but  the  rights  of  the 
assured  ":  Phccnix  Ina.  Co.  t.  Erie  Transp.  Co.,  117  U.  S.  821. 
The  reason  for  the  doctrine  that  the  insurer  must  enforce  hit 
rights  in  the  name  of  the  owner  against  the  wrong-doer  or 
party  first  liable  as  principal,  Tenny ,  J.,  said,  was  '^  wholly 
inconsistent  with  the  principle  that  the  insurer  can,  in  hii 
own  name,  recover  for  money  paid  on  the  contract  of  insur- 
ance in  an  action  against  the  wrong-do^r;  for  the  insurer  and 
assured  being  in  effect  one  person,  each  cannot  maintain  an 
action  at  the  same  time  and  for  Uie  same  loss,  where  there 
can  be  but  one  satisfaction'':  Rockingham  Mut  F.  In$.  Co.  y. 
Bosher,  89  Me.  256;  63  Am.  Dec.  618.  ''  It  has  long  been  set- 
tled," said  Dyer,  J., ''  both  in  England  and  in  this  country, 
that  such  a  cause  q(  action  is  single  and  indivisible*  and  that 
in  a  case  like  the  present  the  insurer  could  not,  at  common 
law,  sue  the  wrong-doer  in  his  own  name  to  recover  the 
amount  paid  the  assured,  but  must  bring  his  action  in  the 
name  of  the  assured":  First  Pre$.  Soe.  v,  Goodrich  Trantp. 
Co.,  7  Fed.  Rep.  258. 

Where  the  insurance  company  has  paid  the  owner  tcf  the 
destruction  of  his  property  by  fire  occasioned  by  the  fault  of 
a  railroad  company,  and  afterwards  the  owner  reoeivee  the 
amount  from  the  company  in  satisfaction  of  his  damages,  ha 
holds  it  in  trust  for  the  insurance  company,  and  it  may  re- 
cover it  from  him  by  a  suit  in  equity.  So,  too,  if  the  railroad 
company  has  not  paid  the  owner  hii  damages  for  the  loss,  or 
has  paid  it  to  him  knowing  that  he  bad  received  the  amount 
of  the  insurance  from  the  insurance  company,  tfae  railroad 
company  is  liable  to  the  insurance  company  in  an  actum  at 
law,  which  it  has  a  right  to  bring  in  the  name  of  the  owner, 
without  his  consent,  to  repay  it  the  damages  to  the  amount  of 
the  sum  paid  by  it,  and  that  a  release  from  the  owner  would 
be  no  defense  to  such  an  action:  Monmouth  eU.  /tu.  Co.  ▼• 
HuUhinson  etc  R.  R  Co.,  21  N.  J.  Eq.  108.  The  subrogation 
of  the  insurer  to  the  remedies  of  the  insured  for  the  deetruo- 
tion  of  the  insured  property,  upon  the  payment  of  the  loaa, 
operates  as  an  equitable  assignment  to  the  insurer  to  tho  ex* 
tent  of  the  amount  paid.  *^  It  is  in  the  nature,"  said  Shaw, 
C.  J.,  "  of  an  equitable  assignment,  which  authoriMf  the  ••- 
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signee  to  boo  Id  the  name  of  the  assignor,  for  his  own  benefit ": 
Hort  V.  Western  R.  R.  Co.^  13  Met.  99;  46  Am.  Dec.  719. 

It  results,  then,  that  the  right,  resting  on  the  doctrine  of  sub- 
rogation, and  not  depending  upon  contract  or  privity,  must 
be  worked  out  through  the  right  of  the  insured,  or  the  owner 
of  the  property  destroyed;  that  the  remedy  must  be  prose- 
euted  in  his  name,  unless  the  code  of  procedure  which  permits 
an  action  to  be  brought  in  the  name  of  the  real  party  in  inter- 
est has  changed  this  rule.  The  case  of  Connecticut  F,  Ins,  Co, 
▼.  Erie  Ry  Co,,  78  N.  Y.899,  29  Am.  Rep.  171,  is  relied  upon 
to  support  this  position.  But  in  that  case,  the  owner  had 
fully  settled  his  claim  against  the  railroad  company,  but  the 
contract  showed  that  the  amount  of  the  policy  was  deducted 
from  the  amount  of  the  loss  in  the  settlement,  so  that  the  in« 
Burance  company  was  the  only  remaining  party  in  interest 
The  action  being  under  the  code  of  that  state,  which  requires 
the  action  to  be  brought  in  the  name  of  the  real  party  in  inter* 
est,  by  this  settlement,  the  owner  having  no  interest,  it  was 
held  that  the  insurance  company  might  properly  bring  the  | 
action.  In  JEtna  Ins,  Co.  y.  Hannibal  Ry  Co.,  8  Dill.  1,  it  [ 
was  held  by  Dillon,  J.,  that  in  a  case  where  the  property  de- ; 
■troyed  exceeded  in  value  the  amount  insured,  the  rule  of 
law  had  long  been  settled  that  the  insurance  company,  on 
payment  of  the  loss,  cannot  sue  the  wrong-doer  in  its  own 
name,  saying:  ^^  The  suit,  though  for  the  use  of  the  insurer, 
moat  be  in  the  name  of  the  person  whose  property  was  de- 
•troyed.  The  wrongful  act  was  single  and  indivisible,  and 
gave  rise  to  but  one  liability.  If  one  insurer  may  sue,  then 
if  there  are  a  dozen,  each  may  sue,  and  if  the  aggregate 
amount  of  all  the  policies  falls  short  of  the  actual  loss,  the 
owner  could  sue  for  the  balance.  This  is  not  permitted,  and 
•o  it  was  held  nearly  a  hundred  years  ago."  And  again: 
^  But  it  is  insisted  that  the  provisions  of  the  Missouri  statute, 
that  every  action  shall  be  prosecuted  in  the  name  of  the  real 
party  in  interest^  thongh  it  declares  that  the  provision  shall 
not  authorize  the  assignment  of  a  thing  in  action,  not  arising 
oot  of  contract^  changes  the  rule.  However  it  might  be  if 
the  amount  paid  by  the  insurer  to  the  assured  had  equaled  or 
exceeded  the  value  of  the  property,  and  the  assured  had  made 
a  fnll  awrignment,  it  is  plain  that  this  case  falls  within  the 
reaBODS  of  the  role  itself,  as  expounded  by  Butler  and  Mans- 
field in  the  case  in  Douglas  above  oited|  and  which  is  the 
foundation  of  the  law  on  this  subject" 
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In  Marine  Im.  C6.r.R.  JZ.  Co.,  41  Fed.  Bap.  «45,  it  wm 
held  nnder  the  ArkaDsaa  statute  providing  that  '*  every  action 
must  be  prosecuted  in  the  name  of  the  real  party  in  intereet," 
that  an  insurance  company  which  has  paid  the  insured  the 
full  value  of  the  property  destroyed  may  maintain  an  action 
in  its  own  name  against  the  wfong^ioer  cavsing  the  loss. 
Caldwell,  J.,  said:  *'  Under  the  reformed  codes  of  procedure, 
the  actioD  of  the  insurance  company  in  eases  of  this  sort  may 
be  brought  in  the  name  of  the  insurer";  citing  Bwarihout  v. 
Chicago  etc.  Ry  Co.y  49  Wis.  625;  ConwtAicut  F.  las.  Co.  r. 
Erie  Ry  Co,,  73  N.  Y.  899;  29  Am.  Rep.  171.  *"  But  as  it  is 
alleged  in  the  complaint  that  the  plaintiff  has  paid  the  in* 
Bured  the  full  value  of  the  property  destroyed,  it  is  plain  that 
the  latter  have  no  interest  in  the  present  oontroversy,  and 
hence  they  are  not  necessary  parties."  The  opinion  is,  how- 
ever, expressed  in  that  case,  if  the  value  of  the  property  de- 
stroyed exceeds  the  insurance  money  paid,  that  the  insurer 
might  join  or  be  joined  with  the  owner  in  the  action  to  recover 
for  its  loss,  and  would  not  be  required,  as  held  by  Judge 
Dillon,  tupra,  in  such  case,  to  prosecute  the  action  in  the 
name  of  the  insured.  A  like  view  was  sustained  in  CrandaU 
V.  Qoodrich  Transp.  Co.,  16  Fed.  Bep.  75,  where  Dyer,  J.,  held 
that  in  an  action  to  recover  the  value  of  a  building  destroyed 
by  a  fire  caused  by  the  alleged  negligenoe  of  the  defendant^ 
the  owner  of  the  building  and  an  insurance  company  that  has 
j  paid  the  amount  of  the  insurance  of  such  building  and  taken 

an  assignotent  of  the  claim  from  the  owner  to  that  extent^ 
may  join  as  parties  to  the  action  when  the  value  of  the  house 
exceeds  the  amount  for  which  it  was  insured.  In  Swmrtkoui 
V.  Chicago  etc.  B?y  Co.,  49  Wis.  625,  several  insuranee  ootsf 
panics  united  with  Swarthout,  to  whom  they  had  paid  the 
amount  of  their  policies  for  property  destroyed  by  the  negli- 
gence of  the  defendant,  in  an  action  to  recover  for  the  value 
of  such  property.  The  defendant  demurred,  on  the  ground 
that  the  plaintiffs  could  not  sue  in  one  aotdon,  but  each  idqsI 
sue  separately.  The  demurrer  was  overruled,  and  the  cor- 
rectness of  this  ruling  was  the  subject  of  the  controversy.  The 
court  says:  ^*It  is  said,  if  the  defendant  is  liable  at  all,  it  ia 
separately  and  distinctly  liable  to  each  insurance  oompony  to 
the  amount  paid  on  its  policy.  But  it  seems  to  vis  ^hat  it 
would  be  an  intolerable  rule  to  allow  each  insurance  eonipany 
lo  bring  a  separate  s«it.  The  railroad  company  migiit  well 
say,  were  this  attempted:  The  claim  is  indivisible;  llistw tebol 
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one  irwHigM  ad  eomplaiBedaf,  onarloss^  aittdi€iM  BaUiitjr.  It 
might  well  imiat  tiiat  the  whole'  omttar  should  be^  litigated 
i»  one  action.  And  what  objection  thev»  can  be  to  allowing 
the  owner  to  vniie  with  the  k»MMranoe  OMBpaniee  ia  bringing 
one  action  to  detennine  tho  liabSUy  of  the  ^dofendanti  we  fail 
to  perceive.  Under  the  eld  practice^  the  aotien  would  prob. 
ably  have  been  bionght  in  the  name  of  tfao  aaaured  for 
the  benefit  of  all  concerned;  but  the  code  req^iires  the  ao- 
Iron  to  be  brought  in  the  sarao  of  the  real  partj  in  inter* 
eel  Now,  it  appear*  that  Swarthont  has  made  an  anigi^ 
ment  in  writing  to  each  iBOoranoe  companj  of  a  part  of  hie 
claim  against  tho  railroad  company  tet  the  alleged  wrongful 
deetrnction  of  hie  property.  It  is  obvious^  if  one  of  the 
insizranee  companies  may  bifaga^separatensnit  lor  the  omonnt 
of  its  claim,  each  nraj;  and  astho  aggregate  amount  of  tfao 
poUeios  falls  short  of  the  actual  loss,  Swavthout  may  sue  for 
tho  balance.  As  we  faaTO  said,  a  rule  of  law  which  would 
allow  this  to  bo  done  would  operate  meet  oppvessiTriy  upon 
tho  railroad  companies.  For  a  single  wrongful  aot,  which 
gaTe  rise  to  but  ono  Itabilifly,  it  might  be  harassed  with  a  doien 
diflereni  actions."  In  a  later  caso^  PraiU  ^  Au^ord,  62  Wis. 
118,  tho  court,  aftM*  citing  tiio  sectioB  of  their  statute  which 
proridee  that  ''every  action  arast  be  prosecuted  in  the  name 
of  thoioid  party  in  interest,''  and.  Ilie  further  section  that  ''of 
tho  parties  to  tho  action,  those  who  are  united  in  interest  must 
be  jcrfnod  as  plaintiflb  or  d^ndanto,  but  if  the  consent  of  any 
one  who  obeoild  be  joined  as  plsantiff  cannot  be  oiadained,  he 
may  bo  made  a  -defendantv  tho  reason  thereof  being  stated  in 
tho  eemplaivt,*'  sayo!  "  Under  the  statutes  aboro  dted,  tin 
inssEranoe  cempaaies  oould  maintahs  an  aotien  against  sack 
wrongdoer  in  their  own  names,  or  be  joined  with  the  insured 

as  plaintHT  in  such  action Where  the  common4aw 

procedure  preraite,  the  action  of  tho  insuranee  companies 
woold  neceesarily  bo  brought  in  the  name  of  the  insured.  It 
could  be  so  brought  without  his  consent,  and  he  would  baro 
no  control  over  it  Bat  under  our  code  of  procedure,  the  com- 
panies would  sue  in  their  own  names,  — joining  the  insnsod  as 
piaintiir,  or  making  him  defendant,  aooording  to  tho  exigeueiss 
cf  tho  case." 

It  would  appear,  then,  from  these  last  cases,  that  where  tho 
property  is  insured  for  less  than  its  value,  and  is  destroyed  by 
the  negligence  of  a  third  party,  the  insurance  companies  who 
hare  paid  the  owner  the  insurance  money  must  be  joined  with 
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him  in  an  action  to  recover  damages  for  the  destruction  of 
Buch  property,  and  that  upon  a  refusal  of  such  parties  to  join 
as  plaintiffs,  they  must  be  made  defendants.  The  action, 
though,  would  be  brought  in  their  own  name,  joining  the  in- 
sured as  plaintiff,  or  making  him  defendant,  according  as  he 
stood  related  to  the  facts.  From  all  this,  the  conclusion  re- 
sults that  where  the  wrongful  act  is  single  and  indivisible, 
there  can  be  but  one  liability  or  cause  of  action.  Since  the 
code,  the  cause  of  action  remains  as  before,  single  and  indi- 
visible, and  the  insurer  acquires  only  a  right  or  interest  with 
the  owner  of  the  property  in  the  cause  of  action,  or  liability, 
and  not  a  new  and  separate  cause  of  action.  He  cannot, 
therefore,  sue  in  his  own  name  alone,  in  any  case,  under  the 
code,  except  where  the  amount  paid  by  him  has  exceeded  or 
equaled  the  value  of  the  property  destroyed,  and  no  interest 
remains  in  the  owner.  When  the  amount  of  the  insurance 
money  paid  is  less  than  the  value  of  the  property  destroyed 
by  the  negligent  act,  all  the  authorities  agree  that  the  insurer 
must  either  sue  in  the  name  of  the  insured  or  join  with  him 
in  bringing  an  action  against  the  wrong-doer.  None  allows 
that  in  such  case  he  can  sue  in  his  own  name  alone,  for  the 
reason  that  the  wrongful  act  is  single  and  indivisible,  and 
gives  rise  to  but  one  liability  or  cause  of  action.  In  that 
cause  of  action  he  acquires  a  joint  right  with  the  owner  therein, 
and  not  a  new  and  separate  right  of  action,  and  therefore 
must  prosecute  it  jointly  with  him.  They  have  a  joint  intei^ 
est  in  a  single  liability,  and,  united,  are  the  real  parties  in  in* 
terest.  Now,  the  facts  disclosed  by  this  record  concede  thai 
the  property  destroyed  by  the  wrongful  act  of  the  defendant 
greatly  ex<H)eded  in  value  the  amount  of  the  insurance  money 
paid  by  the  plaintiff.  To  the  extent  of  that  payment,  the 
plaintiff  became  subrogated  to  the  right  of  the  owner  in  the 
property,  but  the  cause  of  action  remained  single  and  indivi»> 
ible,  and  the  plaintiff  acquired  only  a  joint  right  with  the 
owner  therein,  and  not  a  new  and  independent  right  of  actioo« 
and  could  not  therefore  prosecute  the  action  in  his  own  and 
separate  right  Yet  this  is  exactly  what  the  plaintiff  has 
done,  and  claims  it  has  a  right  to  da  If  this  were  so,  it 
would  establish  an  intolerable  rule,  and  expose  the  defendant 
to  be  harassed  by  a  dozen  different  actions,  which,  it  seems  to 
us,  would  be  contrary  to  legal  principles,  and  be  productive  ol 
mischief  and  oppression. 
The  judgment  must  be  affirmed. 
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FuuE  Insusakcb — SuBROOATiOH.  —  After  payment  df  Iom  by  aa  faumr- 
■ace  company,  it  is  subrogated  to  the  rights  of  the  asrared  against  third 
persons:  Note  to  Rodtmgkam  He,  In§,  Co,  r:  Boaher,  63  Am.  Deo.  621;  note  to 
jKina  F,  /ns.  Ok  t.  Tgkr,  30  Am.  Deo.  102. 

In  Fa^erweaiker  t.  Phmix  /ns.  Co.,  118  N.  Y.  324,  where  plaintiff 
shipped  n  enrgo  nnder  nbill  of  lading  which  stipulated  that  ths  earner  should 
have  tliA  bsnefit  of  any  insurance  upon  the  eargo^  and  the  cargo  having  suf* 
fared  injury  through  tiie  carrier's  negligenoe,  plaintiff  sued  upon  a  policy 
israed  by  defendant^  which  provided  that  in  ease  of  loss  the  insurance  com- 
pany should  be  subrogated  to  the  rights  of  the  plaintiff  against  carriers  of 
such  insnrsd  cargo  not  exceeding  the  amount  paid  by  the  company,  and  thai 
plaintiff  should  make  no  contract  whereby  this  right  against  a  earner  would 
be  ent  ofl^  the  court  decided  that  the  stipulation  in  the  bill  of  lading  cut  off 
the  insurance  company's  light  to  be  ■vbrocated  to  the  rights  of  the  owner  as 


CASES 


SUPBEME   COUBT 

PENNSYLVANIA. 


Ross  V.  Walker. 

pai  Pbhhitltania  SrAra.  42,] 

ILlbtie  aki>  Seetaft — Duty  or  MAamt  to  Skbyaiit. —  An  •mplofw 

proTidt  his  Uboren  with  a  taitable  place  io  wori^  with  taitable  toola  mad 
machinery  to  me^  with  suitable  materials,  and  with  reasonably  ooosp^ 
tent  fellow-laborars  with  whom  to  work.  If  they  are  young  or  wiUuml 
ezperienoe  in  the  use  of  tools  or  machinery,  it  is  his  duty  to  see  that 
they  are  instmoted  in  their  use,  and  warned  of  snch  dangers  as  are  poMU 
liar  thereto. 

Habtbr  and  Sxbyaht.  — Vioi-pRiNoiPAi^  so  long  as  he  acts  fai  disdiaigs 
of  the  duties  which  the  principal  owes  to  his  employees,  represents  the 
principal,  so  that  his  act  is  the  act  of  the  prinoipaL  Beyond  this  ho  aols 
only  as  a  workman,  and  not  as  a  ▼ioe-principaL 

MAarsa  and  Sxbyant — Dutt  of  SxRyAMT.  —  After  workmen  ha^e  basa 
employed,  prorided  with  toola  and  materials,  and  have  aetnally  entered 
npon  the  work,  each  is  boand  to  ezeroise  reasonable  eare^  diligeoosb 
and  skill  in  its  performance.  Each  is  also  bound  to  oonstder  and  oo-op* 
erate  with  his  fellow-workmen  to  promote  the  snooess  of  the  work  in 
which  they  are  all  engaged,  and  failing  to  do  this,  and  receiTing  injvrj  bj 
the  act  or  negligence  of  his  fellow- workman,  he  most  look  to  him  aad 
not  to  the  employer  for  compensation. 

MaBTSR    AKD    SiRVAlfT  —  SXRYAIIT,   WHBIT    MUST    BXRBOin    JVDOMXVT. — 

When  a  master  has  performed  all  duties  required  of  him  towards  hU 
employees,  including  the  selection  of  a  competent  foreman  and  amplo 
material,  he  does  not  insure  them  against  each  other,  nor  is  he  bonnd  to 
supervise  and  direct  every  detail  of  their  labor.  They  must  ezeroise 
their  own  judgment  in  the  selection  of  material  out  of  the  mass  frnt- 
nished  them,  and  as  to  the  manner  of  handling  it,  so  as  to  asoertaia  the 
sufficiency  and  stability  of  any  scaffolding  they  oreot  for  themselYe% 
and  the  amount  of  burden  to  be  put  upon  such  stmotnres. 
Mastrr  and  Skryant — DbTTor  Sxryant — Forrman,  when  FEuunr-oo^ 

YAET. —  When  a  master  has  performedall  duties  required  of  hias  towardi 

IM 
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kb  employMs,  iadvding  ike  seleatioa  of  ftoompelent  fbreiiMUt  and  BVfto 
BAterial*  it  Is  not  his  duty  to  saperriao  tbo  selectioa  of  OTory  bit  of 
naterisl  for  every  porpose.  The  foreman  and  bis  fellow -workmen  must 
Judge  of  tiie  soitability  of  the  mstorisl  need  for  the  purpoaes  to  which 
il  is  pat^  and  tfaetr  error  of  jtadgnent  or  careless  disefaarge  of  saoh  daty 
ii  their  fanlt»  and  no*  that  of  the  master.  In  saoh  osso  the  foremaA  is  a 
iellow-terranl^  though  he  hai  entire  eontrol  of  the  work,  leleoted  tha 
naterisl  ased;  sod  had  power  ta  employ  or  disobarge  his  fellow-work* 


James  H.  Seed  and  P.  C.  Knox,,  for  the  appellant  | 

John  8,  Fergn9<m  and  J.  Oharies  Dieken^  for  the  appelfees. 

Williams,  J.  Walker,  the  defendant  in  this  action,  was 
engaged  in  erecting  an  iron  bridge*  Dnffey  was  his  foreman; 
Boss  was  a  laborer,  employed,  with  many  others,  in  building 
the  hridge.  He  was  hurt  while  so  employed,  by  falling  from 
a  scaffold  in  consequence  of  the  breaking  of  a  stick  of  timber 
which  supported  it.  The  scaffold  was  built  by  the  workmen, 
as  it  was  needed  to  support  the  iron-work  while  it  was  being 
pot  in  place  in  the  erection  of  the  bridge.  This  action  was 
brought  to  recover  damages  for  the  injury  so  sustained,  and 
the  theory  of  the  plaintiff  was,  that  the  use  of  the  timber  that 
broke  was  due  to  Duffey's  negligence,  for  which  Walker  was 
liable,  because  Dufiey  represented  him  and  was  his  vice-priup 
«ipaL  The  defendant,  admitting  that  Dufifey  was  his  foreman, 
denied  that  he  was  liable  for  the  negligence  of  his  foreman  ia 
the  discharge  of  his  duty  to  his  &llow*workmen.  By  their 
fifth  pointy  the  defendant's  counsel  asked  the  court  to  instruct 
the  jury,  if  they  foiuid  the  defendant  put  the  work  in  charge 
of  a  competent  foreman,  and  provided  suitable  materials  for 
the  scaffolding  in  sufficient  quantity,  then  he  was  guilty  of  no 
negligence,  and  the  verdict  must  be  in  his  favor.  The  learned 
judge  refused  the  instruction  asked  for,  and  went  on  to  say 
that  *'  if  Duffey  was  in  the  entire  charge  and  control  of  the 
work  of  erecting  the  bridge,  determining  what  materials  were 
to  be  used  for  the  scaffolding,  employing  and  discharging 
men,  and  directing  where  and  what  materials  were  to  be  used, 
he  was  acting  for  Mr.  Walker  as  vice-principal,  and  his  negli* 
gence  would  be  that  of  the  defendant''  The  correctness  of 
this  definition  of  a  vice-principal  is  the  questioa.  raised  by 
the  several  assignments  of  error. 

Before  oonsideriag  that  question,  it  is  important  to  raoalL 
the  position  and  duties  of  the  principal;  for  these  eanaot  ba 
extended  or  increased  by  the  circumstance  that  they  are  per* 
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fermed  throagh  the  agency  of  another  person.  They  foay  be 
stated  as  follows:  It  is  the  duty  of  an  employer  to  provide  his 
laborers  with  a  suitable  place  to  work,  with  suitable  tools  and 
machinery  to  use,  with  suitable  materials,  and  with  reason- 
ably competent  fellow-laborers  with  whom  to  work.  If  they 
are  young  or  without  experience  in  the  use  of  the  tools  or 
machinery  they  are  to  handle,  it  is  his  duty  to  see  that  they 
are  instructed  in  these  particulars,  and  warned  of  such  dan- 
gers as  are  peculiar  to  the  use  and  care  of  the  machinery 
with  which  their  labor  brings  them  in  contact.  Among  the 
more  recent  of  our  cases,  in  which  the  duties  of  an  employer 
are  stated  and  applied,  are  Payne  v.  Reete^  100  Pa.  St.  301; 
Rummd  v.  Dilworth,  181  Pa.  St.  509;  17  Am.  St  Rep.  827. 

If  the  principal  be  a  corporation,  or  be  unable  for  any  rea- 
son to  discharge  these  obligations  in  person,  they  must  be 
discharged  throagh  an  officer,  agent,  or  foremao.  The  person 
who  is  thus  put  in  the  place  of  the  principal,  to  perform  for 
him  the  duties  which  the  law  imposes,  is  a  vice-principal,  and 
quoad  hoe  represents  the  principal,  so  that  his  act  is  the  act 
of  the  principal.  This  is  true,  however,  only  when  and  so 
long  as  his  acts  are  in  discharge  of  the  duties  which  the  prin- 
cipal owes  to  his  employees.  Beyond  this  line  he  acts  as  a 
workman,  and  not  as  vice-principal.  After  the  workmen  have 
been  employed,  provided  with  tools  and  materials,  and  the 
work  is  actually  entered  upon,  each  workman  is  bound  by 
the  nature  and  terms  of  service  to  exercise  reasonable  care, 
diligence,  and  skill  in  the  performance  of  the  work  he  has  un- 
dertaken. He  is  also  bound  to  consider  and  co-Operato  with 
his  fellow-workmen  with  a  view  to  promote  the  success  of  the 
industry  or  undertaking  in  which  they  are  all  engaged.  He  is 
AS  much  bound  to  discharge  the  duty  which  the  law  oasts 
upon  him  as  is  his  employer.  His  failure  to  do  what  he  is 
thus  bound  to  do  is  a  breach  of  duty  towards  his  employer 
and  his  fellow- work  men,  for  which  he  is  legally  liable.  For 
this  reason  the  courts  have  uniformly  held  that  a  workman 
who  has  been  injured  by  the  act  or  negligence  of  his  fellow- 
workman  must  look  for  his  compensation  to  him  who  was  the 
author  of  the  wrong,  and  not  to  their  common  employer. 

The  master  does  not  insure  his  employees  against  eaoli 
other,  nor  is  he  bound  to  supervise  and  direct  every  detail 
of  their  labor.  They  must  exercise  their  own  senses  in  the 
•election  of  material  out  of  the  mass  provided  for  them;  they 
must  use  their  own  judgmente  as  to  the  manner  of  handling 
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itp  BB  to  the  sofficienoy  and  etability  of  the  scaffolding  they 
eiect  for  themselves,  and  the  amount  of  burden  to  be  put  upott 
such  structures.  No  employer  could  bear  the  burden  of  legal 
reBponsibility  for  every  blunder  or  neglect  on  the  part  of  each 
and  all  of  his  employees.  The  fact  that  one  employee  is 
more  skillful  than  another,  or  has  had  greater  experience  and 
is  so  deferred  to  by  others,  does  not  change  his  relation  to  his 
employer  or  to  his  fellows.  Nor  does  a  difference  in  rank  or 
grade  of  service  change  the  rule.  When  the  character  of  the 
business  requires  it,  the  master  is  as  much  bound  to  provide 
his  workmen  with  a  reasonably  competent  foreman  as  to  pro- 
vide them  with  tools;  but  in  either  case  his  liability  ceases 
when  he  has  made  a  suitable  selection.  He  is  neither  bound 
to  provide  the  best  tools  and  machinery,  nor  the  highest  grade 
of  skill  in  his  foreman;  but  he  is  bound  to  provide  that  which 
is  reasonably  safe  and  sufficient  in  both  cases,  and  having  so 
done,  he  has  discharged  his  duty.  What  remains  to  be  done 
is,  that  each  workman,  whatever  his  rank  or  skill  or  experi- 
ence, shall,  with  reasonable  diligence  and  intelligence,  dis- 
charge his  duty  toward  his  employer  and  his  fellows. 

It  is  thus  apparent  that,  whenever  it  is  sought  to  hold  the 
master  liable  for  the  act  or  neglect  of  his  foreman,  the  quee- 
tioQ  to  be  first  considered  is,  whether  the  negligence  cotn- 
plained  of  relates  to  anything  which  it  was  the  duty  of  the 
principal  to  do.  If  it  does,  then  the  principal  is  liable;  for  he 
must  see  at  his  peril  that  his  own  obligations  to  his  workmen 
are  properly  discharged.  If  it  does  not,  he  is  not  liable;  for 
all  his  workmen  are  liable  to  each  other  for  the  consequences 
of  their  negligence,  respectively,  and  he  does  not  insure  them 
against  each  other  by  the  mere  fact  of  employing  them.  These 
general  principles  are  stated  and  illustrated  in  the  recent 
woric  of  McKinney  on  Fellow-servants,  134-138.  They  are 
also  applied  in  a  multitude  of  cases  decided  by  this  court, 
among  which  are  PaUer$on  r.  PitUburg  eic  B.  R.  Co^  76  Pa. 
St  389;  18  Am.  Rep.  412;  Mvllan  v.  PhUaddpkia  etc  Steam- 
ehip  Co^  78  Pa.  St  25;  21  Am.  Rep.  2;  Pennsylvania  etc.  X.  R. 
Co.  T.  Jfoson,  109  Pa.  St  296;  Lewie  r.  Beifert^  116  Pa.  St 
628;  2  Am.  St  Rep.  631;  Bier  v.  Btamdard  Mfg.  Ce.,  130  Pa. 
8t44«. 

It  now  remains  to  apfdy  the  mle  just  stated  to  the  instnw- 
lion  complained  ct  It  was  the  duty  of  Walker,  as  emplsfsr 
or  principal,  to  provide  the  men  employed  to  build  this  bridge 
with  suitable  machinery  and  appliances;  to  furnish  materiak 
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BttfBeiant  in  qriantRy  ftnA  mntaUe  hi  dtsraeter;  to  eaiploy 
men  who  were  reasonatbly  eotnpetentto  do  Ifae  woik  fer  whiefi 
th^were  wanted;  and  to  gfve  theoi-  the  benefit^of  theaffrvicet 
of  8  reasonably  eotnpelent  foreimi^.  Alt  ttiie^  at  we  wilder- 
stand  the  evidence,  was  done.  H  ea,  the  employer  faidl  filled 
ttie  measore  of  hie  legal  fiabflity  to  hie  worirmen.  Fbr  fta 
error  in  judgment,  or  for  a  negfect  of  doty  oe  the  part  of  any 
one  of  bis  emplojees,  from  the  foreman  down  to  the  homblest 
miskilled  laborer,  be  wae  not  Ifable.  It  wae  not  nniteriftt  to 
this  inquiry  to  know  whether  '*DtrKy  h«d  entire  ebar^and 
control  of  the  work"  aa  a  forem  an,  or  not;  nor  to  know  wheCber 
he  selected  from  the  mass  fbmf shed  by  the  employer  the  ma* 
terials  to  be  used  for  any  partrctrfar  pnrpofle,  or  not;  nor 
whether  he  hired  and  discharged  men,  or  not.  The  inquf  ry  is, 
Was  it  the  employer's  duty,  after  having  provided  matenale 
ample  in  quantity  and  qualfty,  to  snperriee  ibe  selection  of 
every  stick  out  of  the  masa  for  every  purpose?  To  state 
this  question  is  to  answer  it.  Thie  was  not  bia  duty,  and  for 
that  reason,  Dufiey,  if  he  did  select  the  trmber,  which  is  more 
than  doubtful  under  the  testimony,  did  not  represent  Walker 
as  a  vice-principal  in  such  selectron.  He  and  hie  feHow- 
workmen  were  to  judge  of  the  suitabrlity  of  the  pieces  of  tim- 
ber they  used  for  the  usee  to  which  tbey  put  them,  and  tlieir 
error  in  judgment,  or  their  careless  discharge  of  thia  datj, 
was  their  fault  or  failure,  and  not  that  of  their  employer.  He 
had  discharged  his  duty  when  he  ftzirttsfaed  an  abundance 
of  materials  from  which  they  could  select  what  was  needed. 
The  actual  selection  out  of  this  stock,  of  the  sticks  needed 
from  time  to  time,  was  not  his  duty,  bnt  that  of  the  workmen 
themselves.  If  there  was  a  visible  defect  in  a  stick,  common 
prudence  and  common  care  on  their  part  would  have  rejected 
it,  and  supplied  its  place  with  another  out  of  the  stock  at 
their  command. 

The  learned  judge  seems  to  have  had  the  true  rule  in  bis 

mind,  but  in  the  hurry  of  the  trial  he  certainly  failed  to  give 

it  clear  and  adequate  expression,  and  for  this  reason  the 

aigpments  of  error  must  be  sustained. 

'  The  judgment  is  reversed. 


ICisna  AVD  SinvAirr  —  Mjomi^  Dew  Te  flwuiiBn  &iia  T^oii^  wax  — 
A'MMtar  iiiMJ  funab  nfa  t»th»  maphinwy,  ftpplkiiot^  uid  a  rn'*aht» 
^jhm  m.  wU«h  h»  tvraaU  gaii  work:  Sampnm  Miu,  Ca.  ▼•  Sehatuk  U  CoL 
}fnt  Pkrce  V.  AOania  CoiUm  MUU,  79  Ga.  782;  Lcuinille  He,  JPy  Co.  y.  Qra^ 
ham^  124  Ind.  89;  DobldM  v.  Broum^  119  N.  Y.  189;  Kram  v.  Lon^  Mmd 
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STm  Oo^lSBS.  7.  1;  20  Am.  St  Bap.  716^  and  Aoti^  JTaiam  t.  WMt 
JUaer  X.  Oh*  76  Wuu  120;  20  Am.  BL  B«p.  2^  mad  luM;  Cidtmm  «. 
WetUrm  Unim  T«L  A,  40  Ia.  Ana.  17a  Bat  1m  is  m*  raquired  «• 
fnmiah  the  lafest  and  newest  devices  and  applianoes:  Augenidm  t.  Jomt^ 
139  Pa.  St.  183,  post,  p.  174,  and  note;  TUut  ▼.  Bradford  dc  R.  B.  Co., 
136  Pa.  St.  618;  20  Am.  St  Rep.  ^944,  vod  xiote;  Kern  ▼.  De  Castro  etc 
Cokf  126  N.  T.  50.  That  an  appliance  u  new  and  demands  pecaliar  manage- 
ment on  the  paife  of  the  sanranti  who  aaaii  is  ao  xaaaon  whj  tha  master 
shonld  not  iatrodnoe  it:  OuVde.  JTV  ^<>*  ▼•  VTiZZirdms,  72  Tex.  169. 

MAffTKB  AKD  SXBYAHT  — DOTT  OF  MaSTSB  TO  WlRK  OB  IVSTBUOT  MlVOB 

ISmpIiOTbbs. — The  master  mnst  see  that  yoong  and  inexpeiienoed  lerTanta 
are  instmcted  in  the  nse  of  tools  and  appliances  which  they  are  oom- 
peHed  to  nse:  Cinack  t.  Merehanta*  VT.  Co,,  ISl  Mass.  162;  21  Am.  St  Rep. 
438,  and  note.  Tet  an  infant  employee  is  as  responsible  as  an  adnlt  Cor  his 
own  protection,  so  far  as  Inown  and  obvions  dangers  are  concerned:  Mc' 
Carragher  ▼.  Rogers,  120  K.  7.  526;  Buckley  v.  GtUta  Percha  etc  Co.,  113 
K.  7.  540;  OiUen  ▼.  Bowley,  134  Pa.  St  209;  Coullard  ▼.  Tecumseh  MWm, 
161  Mass.  86.  It  Is  a  qnestion  for  Che  jnry  to  decide  whether  a  minor  em- 
ployee  is  of  aneh  age  as  to  oompreliend  the  dangers  of  his  employment  and 
if  not  whether  his  master  has  properly  instnicted  him:  KeiUm  t.  Marinette 
etc  Cou,  75  Wis.  579. 

Mastkb  AMD  Skbvavt  —  ViGz-piiiNCiPAia  —  Fbllow-sbrvastb.  —  A  Tice- 
principal  represents  kis  master  so  long  as  he  discharges  the  duties  which  the 
master  owes  to  his  servant^  and  to  that  extent  the  master  is  lespoosible 
to  his  servants  for  the  aots  of  sacfa  irtce-prio£ipab  Haley  7,  W^ttem  T.  Co., 
76  Wis.  344;  LotdsnOe  etc  B'y  Csu  f.  Orakam,  ISA  Ind.  89;  Ttnan  w.  BaUroad 
Co.,  84  Mich.  214;  Galveston  Oil  Co.  v.  Thompson,  76  Tex.  235;  Brown  v.  Oil- 
ehrist,  80  Mieh.  6B;  96  Am.  St  Rep.  406,  asd  note;  Nadw  r.  White  Miver 
L.  Co.,  76  Wis.  120;  20  Am.  S  .  Repu  29,  and  note.  Beyond  soch  acta»  the 
▼ice-principal  is  a  fellow-servant,  for  whose  acts  resulting  in  injnry  to 
«lh«r  instots  tba  SMStsr  ia  not  Tsspoaihle:  Qtdvestim  sic  M'y  C&  ▼. 
Fanner,  73  Tex.  86;  McOovem  ▼.  Columbus  Mfg.  Co.,  80  G*.  227;  CAicofo 
<<e.  i?.  iZL  Oi.  ▼.  SulGvan,  27  Keb.  673;  Johnson  ▼.  AiJdand  Water  Co.,  TJ 
Wis.  51. 

MASmEB  AHB  SXBTAITT— FbLLOW-RXBV^ANTB  — MaRTKR^S  LlABILrFT.  —  A 

master  is  not  liable  forinjnries  suffered  by  a  serrant  through  the  negligenos 
of  a  fellmr'serTsat  nnlsss  he  was  negligent  m  the  seleotien  af  sneh  fellow- 
servant:  Congratm  ▼.  Southern  P.  B.  B  Co.,  88  Cal.  360;  Smith  v.  SU}ley  2(f§. 
Cb*.  85  6a.  333;  MiOtKtru  ▼.  CatmOms  Mfg,  Gbi,  890a.  227;  Oeori/ia  M.  i. 
etc  Co.  T.  Brown,  86  Ga.  ^;  Whiimore  w.  Boston  etc  B'y  Co.,  150  Mass.  47t; 
Bergstrom  ▼.  Steeples,  82  Mich.  654;  Hammond  v.  CJdcago  etc  B*yCo.,  83  Mieh. 
336;  Smith  ▼.  8$.  Pasd  de.  JKL  iSL  Gix«  44  Minn.  17;  Johmon  ▼.  SL  Paaletc 
B.  B.Co.,4Z  Minn.  222;  Arnold  ▼.  President  etc,  125  N.  7.  15;  Filbert  ▼. 
Prvskhnt  efCL,  ISl  JL  7.  207;  Bagim^.  Cape  Fetn'€tc  B^  Co.,  106K.  O.  687; 
Ih^y  Y.  OHwrn-,  131  Pa.  St  203;  Allegheny  H.  Co.  ▼.  Bohan,  118  Pa.  St  221; 
8L  Lotus  etc  B^y  Co.  t.  TTddt  72  Tex.  298.  This  rule,  however,  does  net 
apply  nnlsM  tfia  amwrnts  an  nnffl^itd  in  the  same  gSDend  •mployment: 
ftrfciiwH  V.  Michigan  C.  Co.,  84  Mich.  100;  Nelson  v.  Cfdcago  etc  B'y  Co.,  77 
l0V%  466.  A  servni,  %0T«eavar  for  an  injury  received  Hiroogh  the  negligenes 
«(  A  lailun  amrsafr,  auu*  show  that  km  was  in  ihe^aareise  of  ordinary  care, 
•nil  did  nothing  to  contribute  to  his  own  injury:  Central  B.  B,  etc  Co.  v.  Lm- 
nier,  83  Oa.  587;  Afi^:n  etc.  Ty  Co.  v.  Beaity,  73  Tex.  593;  Paiker  v.  Qsorgia  P, 
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ir^  Co.,  S3  Ga.  539.  There  ii  bo  diilerenoe  between  an  act  of  a  feOow- 
▼aat  which  eaoses  an  in jniy,  and  a  command  whidi  produces  the  same  reenlti 
Omffetc  B^y  Ok  r.  iUb&%  73 Tex.  637;  Aw/t.  EaM  Twnum^k.  ttf  C%^  85 
Ga.]«7. 


Iron  City  National  Bank  v.  MoCobd. 

(180  PawNsyLYAirxA  Btatb,  02.] 
Vhotiablb  Instsumsnts  —  Conditions  Drstbotino  NaoonABiuTr. — 
Anything  written  or  printed  on  a  negotiable  instmment  prior  to  iasv* 
ance  by  the  maker,  relating  to  the  eubjeot-matter  thereof,  and  tend* 
ing  to  restrain  or  qualify  it,  is  regarded  as  part  of  the  contract;  and  if 
\fj  such  language  payment  is  not  necessarily  to  be  made  at  all  eventi^ 
and  for  the  fall  sum,  at  a  time  certain,  subject  to  no  oontingenoy,  iti 
negotiability  is  destroyed. 

KbOOTIABLK    iNSTBaMXNTS  —  OrDBB    ON    BaNK  —  CONDITIONS    DBSTBOTINa 

Nbootiabilitt.  —  An  order  drawn  by  a  depositor  on  a  bank,  to  pay  to 
the  payee  named  therein,  or  order,  a  certain  sum  nine  weeks  from  date^ 
asd  providing  on  its  face  that  he  or  his  transferee  must  present  to  the 
bank,  with  the  order,  a  notice  ticket,  and  also  produce  at  or  before  the 
time  of  payment  the  drawer's  deposit-book,  is  non-negotiable,  and  shows 
on  its  face  that  it  is  not  a  regalar  commercial  check,  and  is  not  intended 
to  operate  as  such,  but  was  drawn  on  a  specially  deposited  fund,  held 
subject  to  certain  rules  and  regulations  requiring  certain  things  to  be 
done  before  payment  could  be  required. 

Oeorge  P.  Graver  and  D.  T.  WaUon^  for  the  appellant 

Levi  Bird  Dvffy  for  the  appellee. 

Stkrrbtt,  J.  This  action  of  (ummprii  was  brought  bj  the 
Iron  City  National  Bank,  indorsee  and  holder,  against  Mrs. 
McCord,  drawer  of  an  order  in  the  following  form:  — 


< 
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RETURN  NOTICE  TICKET  WITH  THIS  ORDER. 

No.  of  Book,  44,684.    tOOOf^/^       Nov.  80»  1887. 
DOLLAR  SAVINGS  BANE^ 

lOf  PitUburgh.) 

Nine  weeks  from  date,  or  Feb. !» 1888, 

Pay  to  W.  J.  QuinA  of  order............. ^p-Beoief^ 

Nine  hundred «„, .^  DoUanu 

Wrnmet  ilpeafiMbdei^riniaentfaMt 

J.  P.  McCk>BB.  Ma&tha  J:  MoCoBi>» 

DEPOSIT  BOOK  MUST  Bl  AT  BAT«X  BBFORS  llONRY  CAN  BB  PAUX 
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Indorsed:  W.  J.  Quinn. 
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It  appeani  thai  W.  J.  Quinn,  the  payee  and  indorser  of  the 
order,  obtained  the  same  from  the  defendant  in  payment  of 
the  balance  claimed  to  be  due  him  as  contractor  for  the  erec* 
tion  of  buildings  on  her  separate  estate,  by  assuring  her  that 
all  claims  of  material-men  and  subcontractors  were  fully  paid, 
and  no  liens  could  be  filed  against  the  buildings.  That  rep- 
resentation proved  to  be  untrue,  and  liens  amounting,  with 
coetSy  to  $444.90  were  subsequently  filed.  In  view  of  the  facts, 
it  cannot  be  doubted  that,  as  between  Quinn  and  Mrs.  Mc- 
Cord, the  latter  had  a  valid  defense  to  the  payment  of  the 
order,  at  least  to  the  extent  of  the  liens;  and  unless  the  order 
ia  negotiable  in  the  sense  of  the  law  merchant,  the  plaintiff, 
as  Quinn's  indorsee,  is  in  no  better  position.  The  learned 
president  of  the  common  pleas  must  have  been  of  that  opin- 
ion, because  he  refused  to  charge,  'Uhat,  under  all  the  evidence, 
the  verdict  of  the  jury  must  be  for  the  plaintiff,"  and  instructed 
them  that  if  they  believed  the  evidence,  the  defendant  had  a 
valid  defense  to  the  order,  in  the  hands  of  the  bank,  to  the 
extent  of  the  liens  and  costs  thereon.  The  verdict  in  favor  of 
the  plaintiff  for  $481.10  was  evidently  the  result  of  that  in- 
stmction,  as*  applied  to  the  facts  found  by  the  jury.  The 
main  question,  therefore,  is,  whether,  in  the  legal  sense,  the 
order  in  suit  is  negotiable.  If  it  is  not,  there  was  no  erroi*  in 
refusing  to  charge  as  requested  by  plaintiff,  and  in  affirming 
defendant's  second  point 

While  the  direction  is  to  **pay  to  W.  J.  Quinn  or  order  nine 
hundred  dollars  in  nine  weeks  from  date,  or  February  1, 
1888/'  there  is  enough  on  the  face  of  the  order  to  show  that, 
in  the  commercial  sense,  it  was  not  a  regular  check,  and  was 
not  intended  to  operate  as  such.  It  sufficiently  appears  from 
the  memoranda  on  its  face  that  it  was  drawn  on  a  specially 
deposited  fund  held  by  the  bank,  subject  to  certain  rules  and 
regulations  in  force  between  it  and  the  depositor,  requiring 
certain  things  to  be  done  before  payment  could  be  required, 
viz.,  previous  notice  of  depositor's  intention  to  draw  upon  the 
fund,  return  of  the  notice  ticket  with  the  order  to  pay,  and 
presentation  of  the  deposit-book  at  the  bank,  so  that  the  pay- 
ment might  be  entered  thereon. 

Section  8  of  the  by-laws,  given  in  evidence,  requires:  "When 
money  is  to  be  drawn  out,  the  book  must  be  brought  to  the 
office  to  have  payment  entered  thereon.  Depositors  must  tnke 
oat  the  money  themselves,  except  in  case  of  sickness  or  oilier 
infirmity,  or  absence  from  the  city,  it  may  be  paid  to  their 
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order,  properly  witnessed,  accompanied  by  the  book.  Blank 
orders  will  be  furnished  at  the  ofSce  of  the  corporation.'^ 
One  of  those  blanks  appears  to  have  been  used  for  the  order 
sued  on  in  this  case,  substituting  the  word  **  order  **  lor 
^'  bearer.**  According  to  the  testimony  of  plaintiff's  cashier, 
his  attention  was  called  to  the  prerequisites  to  payment  note4 
on  the  face  of  the  order,  and  it  must  therefore  be  presumed 
that  he.  knew  the  order  "to  pay  in  nine  weeks,"  etc.,  was 
restricted  or  qualified  by  the  provisions  contained  in  tiie 
by-law,  requiring  notice  of  intention  to  draw,  return  of  notiee 
ticket  with  the  order,  and  at  the  same  time  presentation  of  the 
deposit-book.  The  effect  of  these  requirements  was  to  restrain 
or  qualify  the  otherwise  general  operation  of  the  order. 

It  is  well  settled  that  anything  written  or  printed  on  a  ne* 
gotiable  instrument  prior  to  its  issuance  by  the  maker,  relating 
to  the  subject-matter  of  the  instrument,  and  tending  to  restrain 
or  qualify  it,  must  be  regarded  as  part  of  the  contract  intended 
to  be  evidenced  thereby:  Costello  v.  CroweU^  127  Mass.  298;  84 
Am.  Rep.  367,  and  cases  there  cited;  Henry  t.  Colman^  5  Vt. 
403;  Fletcher  v.  Blodgett,  16  Vt.  26;  42  Am.  Dec.  487;  Benedkt 
V.  Cowden,  49  N.  Y.  396;  10  Am.  Rep.  882;  Johnson  v.  Heagam^  ' 
23  Me.  329.  In  CosteUo  v.  Crowell,  127  Mass.  293, 84  Am.  Rep. 
367,  the  words  "given  as  collateral  security  with  agreement," 
written  on  the  margin  of  a  promissory  note,  were  held  todeetroy 
its  negotiability.  Speaking  for  the  court  in  'ttiat  case,  Mr.  Jva- 
tice  Lord  said:  ''It  is  settled,  by  an  uninterrupted  eeries  4>f 
decisions,  that  any  language  put  upon  any  portion  of  the  faee  or 
back  of  a  promissory  note  by  the  maker,  before  delivery,  is  pert 
of  the  contract;  and  if  by  any  such  language  the  payment  of 
it  is  not  necessarily  to  be  made,  at  all  events  and  of  the  Ml 
sum,  in  lawful  money,  and  at  a  time  certain  to  arri^  and 
subject  to  no  contingency,  the  note  is  not  negotiable.'*  Our 
own  cases,  among  which  are  Overton  v.  Tyler^  8  Pa.  St^  846, 
45  Am.  Dec.  645,  Sweeney  v.  Thicistun,  77  Pa.  St.  181,  IPeoib 
V.  North,  84  Pa.  St.  407,  24  Am.  Rep,  201,  Ciiitmn'  JVirt.  B^k 
V.  PioUet,  126  Pa.  St.  194, 12  Am.  St.  Rep.  860,  in  effect  ibo- 
ognize  the  same  principle.  In  Jones  ▼.  Fales,  4  Mass.  245,  the 
words  "foreign  bills,"  written  at  the  foot  of  a  promissory 
note,  were  held  to  be  part  of  the  note  itself,  and  rendered  it 
non-negotiable.  The  same  effect  was  given  to  the  words  "in 
facilities,"  shown  to  mean  a  class  of  bank  notes  then  worth 
less  than  par:  Springfield  Bank  v.  Merrick,  I4t  Mass.  822. 

The  principle  recognized  in  these  and  other  eases  ia 
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doabtedlj  correct,  in  that  it  is  necessary  to  preserve  the  integ* 
rity  of  negotiahte  ifislTNmanta.  Applying  it  to  the  instrument 
in  suit,  it  is,  in  substance^  merely  an  order  on  the  Dollar  Sav* 
ii^  Bftnk  *•  pay  W.  J.  Quinn,  or  order,  nia^  hundred  dollau 
kk  xiiiM  fpedcfl  from  ds^  or  Ftiunmry  l,  1888,  provided  be  or 
im  trmgfcirDO  praseot  to  ibe  bank,  with  the  order,  the  notice 
ticket,  and  idso  produce,  at  and  before  the  time  of  payment,  the 
drawer's  deposit-book.  As  already  remarked,  these  are  un- 
donfoledly  proroquisites  wbioh  restrain  or  qualify  the  generality 
of  tbo  order  to  pay  mb  contained  hi  the  body  of  the  instrument. 
They  are  also  prerequisites  with  which  it  may  be  difficult,  if  not 
sometimes  impossible,  for  the  payee,  transferee^or  holder  of  such 
an  order  to  comply.  As  was  aaid  in  Woods  y.  Norths  84  Pa.  SL 
407, 34  Am.  Rep.  201 :  '^  It  is  a  neoeasary  quality  of  negotiable 
paperthat  it  should  be  simple,  certain,  uncoDditional,  not  sub- 
ject to  any  contingency.  It  would  be  a  mere  affectation  of 
learning  to  cite  the  elementary  treatises  and  the  decided  cases 
whseh  faaTe  established  thia  principle.  It  is  very  important  to 
the  commercial  communis  that  it  should  be  maintained  in  all 
its  rigor."  If  this  is  not  done,  such  paper  would  eoon  cease  to  be 
a  *' courier  without  luggage,"  and  become  loaded  down  with  con- 
ditions, contingencies,  and  all  sorts  of  impedimenta^  so  that  its 
tisefblnesa  would  be  greatly  impaired,  if  not  entirely  destroyed. 
Technically,  the  plaintiff  was  not  entitled  to  recover;  but 
by  treating  the  record  as  amended,  a  verdict  was  rendered 
and  j«idgment  entered  tberecn  for  all  that  could  have  been 
recovered  if  Qainn  had  been  made  the  legal  plaintiff.  Sub- 
stantial justice  haa  thus  been  done,  and  there  is  no  reason 
why  the  judgment  shonld  not  be  affirmed. 

Kbgotiabls  Ihstrxtmxnts — CoNBrnoNS  AnncnHO  NsGoniBmrr. — 
Oonmierctal  paper,  to  1m  negotiable^  niMt  lie  eertain  and  aaoonditumali 
V.  #Sri<  i^oL  il^nJk»  18  OoL  417;  16  Am.  St  Bep.  210,  and  note.  A 
peyaUe  to  eertain  apeciSed  payaea  in  oertain  proporiioDa,  withoat  ape* 
cifyiog  tbat  it  ia  payable  to  their  order  or  bearer,  ia  not  negotiable:  Orave» 
T,  Mktmg  Ca,  81  Cal.  SOi.  A  note  containing  a  atipnlation  for  payment  of 
attorney^  feaa  is  not  an  nnconditieoal  ncAe,  and  therefore  non-negotiablet 
SammffB  Bmk  v.  AreClar,  2S  &  G.  igS;  Mmkker  r.  IfatiomU  Bank,  79  6a.  643; 
WrigU  v.  Tnmr,  7S  Mioh.  40S;  Alkaan  ▼.  Fwtlet.  70  Mich.  67.  A  note 
payable  "on  or  before "  a  oertain  date  is  not  for  that  reaaon  non-negotiablei 
Fim  NaL  Bank  etc  r.  Skeeup  101  Mo.  683.  The  oertainty  reqniaite  to  the 
negotiability  of  an  inatrument  nniet  eontinoe  until  the  obligation  ia  die* 
dhargert,  and  any  pnmaion  whieh  BenoMt  tbat  oertaiaAy  pfeventa  the  nego- 
tiefeHnof  thetpi^eret  els  AUmumr.  mtUnWtr.  «8  Mieh.  267)  13  Am.  St. 
S#ifL  SU,  and  note 
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[180  PXKWBTLTAIIIA   8TATB,  77.] 

NuiSA NOV  —  Facts  Which  mat  Conotitutk  Dztbhss. — Wben  tbe  qa«t> 
tion  to  b«  determined  is  whether  or  not  a  eertain  bntineat  oongtifentat 
a  nuisance,  the  eharaoter  of  the  location  wheie  the  biwineM  was  eainb> 
liflhedy  the  nature  and  importance  of  Boofa  baainesa,  the  length  of  time  il 
has  been  in  operation,  the  capital  invested,  and  ita  influence  upon  the 
growth  and  prosperity  of  the  community,  are  proper  facts  to  be  conoid- 
wred  by  the  jury,  and  may  constitute  a  defense,  though  they  will  not 
justify  the  maintenance  of  a  nuisance  after  its  eodatenee  is  established. 

Crikinal  Law —  RRAaoiiABi.B  Doubt. -—A  doubt  fairly  derived  from  the 
'  evidence,  that  would  cause  one  to  pause  and  hesitate  before  acting  upon 
any  important  transaction  in  life,  is  a  reasonable  doubt.  It  need  not  be 
such  a  doubt  as  would  control  a  person,  in  order  to  be  reasonable. 

NUUANCK  —  ViXW  OT  PkEMISBS  AMD  OOHHBlfT  OF  OOVN8KL  WirBD*  CbUKT^ 

DiscRiTiON.  —  In  an  action  to  determine  whether  ornoS  a  certain  busi- 
ness is  a  nuisance,  the  granting  of  a  request  that  the  jury  be  allowed  la 
view  the  alleged  nuisance,  as  well  as  the  right  of  counsel  to  comment  cm 
opposing  counsel's  failure  or  refusal  to  join  in  such  request,  are  matters 
within  the  discretion  of  the  trial  court,  and  its  action  will  not  be  dis- 
turbed, unless  a  olear  abuse  of  discretion  is  shown. 

S.  Schoyer^  Jr.^  Oeorge  ShiraSf  Jr,^  and  S.  B.  Schoyer^  for  tho 

appellants. 

John  S.  Ferguson^  Oeorge  Elphin$tonef  and  W.  B.  Rodgert^  far 
the  appellee. 

Williams,  J.  The  defendants  own  and  operate  a  refinery 
where  crude  petroleum  and  its  products  are  prepared  tor 
market.  There  are  four  acres  within  the  inclosure  fronting 
on  the  Ohio  River.  The  Pittsburgh  and  Western  railroad 
passes  in  front  of  it,  along  the  river's  edge.  The  Cleveland 
and  Pittsburgh  railroad  runs  upon  the  street  directly  in  the 
rear.  The  city  of  Allegheny,  like  its  sister  city,  Pittsburgh, 
owes  its  growth  and  prosperity  to  the  extent  of  its  manufac- 
turing interests,  and  the  river  front  is  almost  wholly  given 
over  to  these  great  industries.  The  indictment  charges  that 
the  defendant's  refinery  is  a  public  and  common  nuisance 
because  of  the  emission  therefrpm  of  certain  noxious  and  of- 
fensive  smells  and  vapors,  and  becan&e  the  oils  and  gases 
stored  and  used  therein  are  inflammable,  explosive,  and  dan- 
gerous. The  jury,  under  the  instructions  of  the  court,  found 
the  defendants  guilty,  and  the  sentence  which  has  been  pro- 
nounced requires  the  abatement  or  d('struction  of  a  plant  in 
which  some  three  hundred  thousand  dollars  are  said  to  be  in- 
vested, and  which  gives  employment  to  seventy-five  men.  The 
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asngnments  of  error  are  quite  nnmerous,  bnt  {he  important 
questions  raised  are  few. 

The  first  four  assignments,  the  sixth,  ninth,  tenth,  and  six- 
teenth, may  be  considered  together,  as  they  relate  more  or  iess 
directly  to  the  same  subject.  The  learned  judge  had  his  at- 
tention directed  by  the  written  points  to  the  definition  of  a 
public  nuisance,  and  to  the  circumstances  under  which  the 
defendants'  refinery  had  been  established  and  maintained  for 
many  years;  and  he  instructed  the  jury  that  the  character  of 
the  location  where  the  refinery  was  established,  the  nature  and 
importance  of  the  business,  the  length  of  time  it  had  been  in 
operation,  the  capital  invested,  and  the  influence  of  the  busi- 
ness upon  the  growth  and  prosperity  of  the  community  were 
no  defense  to  an  indictment  for  nuisance.  Among  other  ex- 
pressions used  by  him  are  the  following:  "  It  is  no  defense  to 
an  indictment  for  a  common  nuisance  that  the  business  com- 
plained of  has  been  in  operation  many  years."  **I  do  not  think 
the  sise  of  an  establishment  makes  any  difierence."  And 
again:  *^  Neither  is  it  a  defense  in  any  measure  that  the  busi- 
ness is  a  useful  one,"  etc.  If  it  had  been  an  admitted  or  an 
established  fact  that  the  business  of  the  defendants  was  a 
common  nuisance,  and  they  had  attempted  to  justify  its  main- 
tenance, these  instructions  would  have  been  appropriate;  but 
the  question  before  the  jury  was,  whether  the  business  was  a 
nuisance.  The  decision  of  that  question  depended  upon  a 
knowledge  of  all  the  circumstances  peculiar  to  the  business, 
the  place,  its  surroundings,  and  the  employments  of  the  per- 
sons in  the  vicinity.  While  no  one  of  these,  nor  all  together, 
would  justify  the  maintenance  of  a  nuisance,  they  might  be 
sufiicient,  and  they  certainly  were  competent,  evidence  from 
which  the  jury  might  determine  whether  the  defendants'  re- 
finery was  a  common  nuisance  at  the  place  where  it  was  lo- 
cated, and  this  was  the  question  to  be  determined  by  the  trial. 
They  might  make,  therefore,  or  contribute  to  make,  a  defense 
to  the  indictment  trying.  This  distinction  between  an  effort 
to  justify  an  admitted  or  established  nuisance,  and  a  denial 
that  the  business  complained  of  amounts  to  a  nuisance,  was 
evidently  in  the  mind  of  the  learned  judge,  but  in  the  haste 
that  attends  jury  trials,  he  failed  to  place  it  clearly  before  the 
jury.  He  did  say  that  the  facts  referred  to  had  ^'  weight,  and 
are  to  be  considered  in  determining  the  degree  of  the  injury 
produced,  and  whether  the  effects  are  so  annoying,  so  produc- 
tive of  inconvenience  and  discomfort,  that  it  can  be  said  to  be 
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really  mo  prajudiciftl  to  the  public  as  to  be  a  Buieaaoe";  but 
following  an  explicit  Btatement  thai  these  aama  facts  were 
"  no  defenee  to  an  indictment  for  erecting  and  maintaining  a 
nuisance,''  aoch  as  they  were  then  trying,  the  jury  was  laft 
without  an  adequate  presentation  of  the  de&nse. 

That  such  facts  are  proper  for  con8iderati<»,  and  may 
make  a  defense,  has  been  long  and  well  settled:  Wood  on 
Nuisances,  sec.  430.  The  same  role  was  applied  ia  thia  state 
in  Huckenstin$'$  Appeal,  70  Pa.  St.  102,  10  Am.  Bep.  669,  and 
in  Cfommonweaiih  v.  Reed,  34  Pa.  St.  275,  75  Am.  Dec.  661. 
The  character  of  the  business  complained  of  must  be  deter- 
mined in  view  of  its  own  peculiar  location  and  surroundings, 
and  not  by  the  application  of  any  abstract  principle:  Wood  v. 
SuUliffe,  8  £ng.  L.  &  Eq.  221.  In  the  case  last  cited,  Lord 
Cranworth  referred  to  a  case  at  nid  priua,  in  which  he  had 
instructed  the  jury  to  consider  not  only  whether  the  quantity 
of  smoke  complained  of  would  amount  to  a  nuisance,  consid- 
ered abstractly,  but  ^*  whether  it  is  a  nuisance  to  a  person 
living  in  Shields,"  which  was  the  name  of  the  town  in  which 
the  business  was  conducted.  It  was  in  this  respect  that  the 
instructions  complained  of  in  the  first,  second,  and  third 
specificationa  were  inadequate.  They  gave  the  general  rule 
without  the  qualifications  which  the  situation  of  tiie  defend- 
ants' refinery  entitled  him  to.  The  right  to  piire  air  ia  in 
one  sense  an  absolute  one,  tot  ail  persons  have  the  right  to 
life  and  health,  and  such  a  contamination  of  the  air  mm  is 
injurious  to  health  cannot  be  justified;  but  in  another  sense 
it  is  relative,  and  depends  upon  one'e  surrounding  People 
who  live  in  great  cities  that  are  sustained  by  manufacturing 
enterprises  must  necessarily  be  subject  to  many  annoyances 
and  positive  discomforts,  by  reason  of  noise,  dust,  smoke,  and 
odors,  more  or  less  disagreeable,  produced  by  and  resulting 
from  the  business  that  supports  the  city*  They  can  only  be 
relieved  from  them  by  going  into  the  open  country.  The  de- 
fendants had  a  right  to  have  the  character  of  tiieir  business 
determined  in  the  light  of  all  the  surrounding  circumstances, 
including  the  character  of  Allegheny  as  a  manufacturing  city, 
and  the  manner  of  the  use  of  the  river  front  for  manufactur- 
ing purposes.  If,  looked  at  in  this  way,  it  is  a  common 
nuisance,  it  should  be  removed;  if  not,  it  may  be  conducted 
without  subjecting  the  proprietors  to  the  pecuniary  loss  which 
its  removal  would  involve. 

The  fifteenth  assignment  relates  to  the  dirfinitian  of  a  " 
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8onable  doobt.*  The  learned  jndge  said:  *It  is  sncb  a  doubt 
aa  would  inflnenee  or  control  yon  in  your  actiofnt  in  anj  of 
tbe  important  transaotfons  of  life."  He  did  not  saj  tbat  a 
donbt  fiiat  would  canee  one  to  pause  and  hesitate  was,  if 
tsirij  derived  from  the  evidence,  a  reasonable  one  within  the 
meaning  of  the  criminal  law,  but  that  it  must  be  one  that 
wonld  control  one's  eondnct  in  the  important  transactions  of 
life.  Our  actions  are  determined  bj  the  preponderance  of 
conaiderations.  We  donbt,  hesitate,  examine,  balance  the 
argnment  for  and  against  the  given  action,  and  act  as  the 
preponderance  indicates.  A  donbt  that  would  control  our 
actions  in  the  important  transactions  of  life  would  be  one 
that  ^as  so  strong  as  not  to  be  overcome  bj  the  balancing 
process.  Such  a  doubt  would  be  practically  an  unconquer- 
able one.  It  would  lead  os^not  simply  to  refrain  from  acting, 
bat  toact* 

The  twelfth  and  thirteenth  assignments  relate  to  the  request 
of  the  defendants  that  the  jury  be  permitted  to  view  the  al- 
leged nuisance,  and  see  its  situation  and  surrounding^,  and 
observe  its  operations,  before  passing  npon  theniL  This  was  a 
leasonable  request,  and  in  view  of  the  magnitnde  of  the  in- 
terests involved,  it  is  diflScult  for  us  to  understand  why  it  was 
not  granted  by  the  court  It  was,  however,  a  matter  £airly 
within  tbe  discretion  of  tha  coart,  and  we  cannot  say  that  it 
waa  an  abuse  of  that  power  to  refuse  the  application  upon 
anything  now  before  ns.  Much  the  same  thing  may  be  said 
of  the  action  of  the  court  in  refusing  permission  to  defend- 
ants' counsel  to  comment  upon  the  action  of  the  common- 
wealth in  objecting  to  the  proposed  view  of  the  premises.  So 
mnefa  depends  on  what  is  said,  and  the  connection  in  which 
it  stands,  that  it  should  be  a  clear  case  of  infringement  upon 
the  right  of  counsel  to  comment  upon  the  incidents  of  the 
trial,  to  induce  us  to  interfere  with  the  discretionary  control  of 
the  trial  judge.  It  appears  by  the  thirteenth  assignment  that 
as  counsel  for  the  defendants  were  addressing  the  jury,  they 
proposed  to  comment  on  the  action  of  the  commonwealth's 
eoonsel  in  refusing  to  join  in  the  lequest  for  an  examination 
•f  the  premises  by  the  jury,  and  in  objecting  thereto,  and 
that  counsel  for  the  commonwealth  **  objected  to  tbe  propriety 
of  such  comment'*  The  objection  was  sustained,  and  tbe 
eomasenta  weie  not  allowed  to  proceed.  The  fact  that  an  ap- 
pMcatioD  waa  made  by  the  defendants,  objected  to  by  the 
oomiuouwealtti|  and  denied  by  the  court,  was  within  the 
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knowledge  of  the  juty,  because  it  had  tranapirei,  aa  we  under- 
Btaud,  in  their  presence.  It  was  a  fact  that  for  some  purposea 
might  properly  be  referred  to^  as  an  incident  of  the  triid,  bj 
counsel,  but,  like  other  facts,  it  might  be  commented  upon  in 
an  improper  manner,  or  used  for  an  improper  purpose;  and 
in  the  absence  of  precise  information  upon  the  subjecti  we 
must  presume  that  the  learned  judge  exercised  a  proper  su- 
pervision over  the  argument 

We  think  the  indictment  is  sufficient  in  form  to  sustain  a 
verdict,  and  the  verdict  rendered  is  applicable  to  all  the  counts, 
and  was,  no  doubt,  so  intended  by  the  jury,  but^  for  the  rea. 
sons  given,  the  judgment  cannot  be  sustained* 

Judgment  reversed.  . 

KuiSANCx  —  Dmifsxs  to  ah  Aonoir  loa.  —  Gurying  on  an  oflenttre  or 
dangaroas  bonness  for  any  nnmber  of  yean  in  a  remote  place  doea  not  en- 
title the  owner  to  continue  the  eame  after  the  neighborhood  ia  aettled.  Its 
continaaace  thereafter  ia  a  nuiaaooe:  Lt^n  etc,  C(k  v.  STeorMif,  131  DL  82S; 
19  Am.  St.  Rep.  34;  Roaa  y,  Bntler.  19  N.  J.  Eq.  294;  97  Am.  Dee.  S54.  and 
note.  There  can  be  no  preseriptiTe  right  to  maintain  a  pnblio  nnisance: 
Wrighi  ▼.  Moore,  88  Ala.  593;  82  Am.  Dea  731,  and  note;  /fiAoft.  qfCkarioUe 
▼.  Pembroke  etc  Worla,  82  Me.  391;  New  OaaiU  v.  Baneif.  130  Fa.  8t  646; 
MilU  V.  HaU,  9  Wend.  315;  24  Am.  Dec  160,  and  note.  The  qaeation  being 
whether  a  business  carried  on  near  the  dwelling-honse  of  the  plaintiff  ia  a 
nuisance,  it  is  not  a  sufficient  defense  that  the  businesa  ia  lawful,  and  the  nee 
made  by  the  defendant  of  his  own  property  reasonable:  HwrlbMi  t.  MeKom, 
55  Conn.  31;  Shepard  v.  HiO,  151  Mass.  540;  Bokatn  ▼.  Pari  JmwU  efc.  Cb., 
122  N.  Y.  18. 

Criminal  Law~Rba80vablb  Doubt— DKrurmov  or^A  roiaonabia 
doubt  ia  one  arising  from  a  candid  inveatigation  of  the  evidence,  aodi  asy  in 
the  graver  transactions  of  life,  would  cause  a  reasonable  and  prudent  man  to 
hesitoto:  Oannon  ▼.  People,  127  UL  507;  11  Am.  8t  Bep.  147,  and  note.  See 
also  BiOard  v.  Staie,  90  Tex.  367;  94  Am.  Dec  317;  Commoimealtk  v.  r«kter, 
5  Cuah.  295;  52  Am.  Dec  711.  A  reasonable  doubt  must  be  a  fair  ooi^  baaed 
on  reason  and  common  sense:  PeopU  v.  Cox,  70  Mioh.  847* 
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tin  PSHNSTLTAKIA  STATB,  IBl) 

MisTSR  Aim  SsRTAiiT.  — DxTTT  OH  PABT  OF  MAflnut  b  to  proflda  cHiaaiy 
machinery  reasonably  safe  for  the  work  te  be  done.  Ha  need  not  pt»> 
Tide  snoh  as  will  either  insure  the  servant  agataat  injury,  «r  be  of  tho 
Tory  best  and  neweat  device  obteinable.  If  thia  ia  doaa^  the  maalar  ia 
not  liable,  though  the  servant  ia  injured  without  faalt  of  hla  own. 

ABTBB  ABSSbBVAHT — MaSTBB'S  LiABZLTTT  IB  DomBBBT  DbTIGB  WO0U» 

Pbbtbiit  Aooidbnt. — The  risk  to  whidi  aa  amployar  Bakjaali  hii  aaa> 
ployee  in  the  use  of  maohinery  famished  ia  not  aufleieMl  to  impoaa 
bility  npon  the  former,  aa  being  axtraordinary  in  ahawaatsr,  aarejy 


J^Il.  ICiUl.J  AUQEKSTBIJl  V.  JoNBB.  176 

eauM  the  injiiry  in  a  partieaUr  MM  might  posalblj  hmy  been  praTentad 
by  adopting  some  different  derice.  Mere  proof  of  aeoident  and  aoofa 
poaaibU  prevention  ia  not  tho  teat  of  negligence  by  the  maater  vhioh 
prodnoae  legal  liabiUty. 

MAam  MM9  BamwAn — HMUOBiioi-i-  Luklitt  iob  Bcnom  in  Maohut* 
KBT.  —  It  ia  not  nagliganoa  on  the  part  of  the  maatar  towarda  hia  aer^ 
▼ant  if  a  tool  or  machine  breaks  or  bnrata.  whether  from  an  internal 
anginal  fanlt,  not  appftrent  when  it  waa  first  provided,  or  from  an  ex- 
ternal apparent  one,  produced  by  time  and  nae,  not  brought  to  the  mas* 
ier'a  knowledge.  These  are  ordinary  riska  ef  the  employment  aasnmed 
by  the  servant^  and  which  it  ia  his  duty  to  repmrt  to  the  maater. 

Mastbe  akv  Sbstaht  —  Nbouobnck — BuBflrma  of  Maohzvxbt.--  Where 
n  aervant  ia  injured  by  the  bursting  of  an  emery-wheel  operated  by  him, 
not  shown  to  have  been  defectively  constructed  so  as  to  cause  the  in- 
jury, the  fact  that  the  accident  might  have  been  prevented  by  the  adop- 
tion of  a  different  device  than  that  in  nae  will  not  charge  the  master 
with  negligence. 

John  D.  McKennan^  for  the  appellants. 

A.  M,  WaUon  and  Jame$  J7.  Portey  for  the  appellee. 

Green,  J.    The  plaintiff,  being  in  the  employment  of  the 
defendants  in   the  eeryice  of  grinding  boxes  on  an  emery- 
wheel,  was  injured  by  the  bursting  of  the  wheel,  and  brought 
this  action  to  recover  damages  for  the  injury.    The  negli- 
gence charged  against  the  defendants  as  the  cause  of  the  in- 
jury, in  the  plaintiff's  statement,  was:   "That  said  emery- 
wheel  was  placed  in  a  plate  or  rest,  which  said  plate  or  rest 
was  unsafe,  insecure,  and  dangerous  to  be  used  when  said 
emery-wheel  was  in  motion,  of  which  the  defendants  then  and 
there  had  full  knowledge,  and  of  which  the  plaintiff  had  no 
knowledge;  that  it  was  the  duty  of  the  said  defendants  to 
guard,  fasten,  secure,  and  protect  such  plate  or  rest,  so  contain- 
ing said  emery-wheel  as  aforesaid,  so  that  the  plaintiff  might 
work  thereat  without  danger  to  life  or  limb";  and  that  while 
the  plaintiff  was  at  work  grinding  boxes  on  the  wheel  it  broke, 
and  the  plate  or  rest  was  thrown  against  the  plaintiff's  head, 
and  injured  him. 

The  learned  court  below  put  the  case  to  the  jury  in  this 
manner:  **  Yon  will  observe  that  the  negligence  charged  here 
is,  that  this  iron  plate  was  insecure  and  unsafe,  and  that  when 
the  wheel  burst  it  was  not  sufficiently  secure  to  protect  him; 
that  if  it  bad  been  sufficiently  secured  and  fastened,  he 
would  not  have  been  injured.  That  is  the  question  you  are  to 
try.  We  do  not  try  whether  the  machinery  was  properly  oiled, 
or  whether  it  wabbled,  or  how  the  wheel  broke;  because  it  ia 
alleged  that  if  this  plate  had  been  fastened  with  screws  at  the 
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top,  as  thej  sHege  it  fa  now,  this  man  would  not  have  been 
hurt.  That  iff  the  allegation.  Bear  that  in  mind,  because 
that  is  what  we  are  to  try."  The  court  then  proceeded  to  say 
that,  to  determine  th^delnidants'  liability,  ths  jory  niist  fiwd^ 
some  neglect  of  duty  in  regard  to  the  plate;  that  the  de- 
fendants must  furnish  reasonably  safe  appliances  for  their 
employees,  and  if  they  were  told  that  the  plaintiff  was  an  un- 
skilled man«  they  must  inform  him  of  anything  dangerous. 
The  court  further  said:  ^  Now,  what  was  the  doty  of  the  de- 
fendants in  this  case?  Bmery-wheels  will  burst;  a  grind- 
stone of  any  kind  will  burst  Everybody  knows  that;  and 
it  is  not  necessary  to  give  proof  that  it  may  boist.  But 
the  mere  bursting  of  »  grindstone,  unless  there  is  some 
defect  in  it  of  which  the  proprietors  were  informed,  will  not 
enable  a  person  to  recover  damages  from  the  proprietors.  If 
that  were  the  law,  we  might  as  well  shut  up  our  works  and 
go  to  something  else.  But  if  the  accident  happened  by  rea- 
son of  any  neglect  on  the  part  of  the  proprietors,  they  would 
be  liable.  In  this  case,  if  they  knew  that  putting  these  bolts 
through,  and  screwing  them  on  top  of  the  plate,  in  case  it  did 
burst,  would  protect  a  man«  then  they  were  bound  to  do  that, 
and  that  is  one  of  the  questions  for  you.  Now,  how  is  that? 
Here  was  a  plate.  If  it  had  been  secured  on  top  with  screws 
through  it,  as  was  done  since,  would  that  have  protected  this 
man  when  the  stone  burst?  If  it  would,  and  they  knew,  or 
had  reason  to  know,  that  that  would  be  a  protection,  then  the 
defendants  were  bound  to  do  that  much So  the  ques- 
tion here  is  simply  this:  Was  it  negligence  on  the  part  of  the 
defendants  not  to  have  put  these  uprights  through,  and  to 
have  screwed  them  on  top  of  the  plates  T  and  if  they  had  done 
that,  would  that  have  prevented  this  injury?  If  you  find  that 
to  be  the  case,  then  that  would  be  negligence  on  the  part  of 
the  defendants,  and  the  plaintiff  would  be  entitled  to  recover." 
The  substantial  meaning  of  this  is,  that  if  the  accident  could 
have  been  prevented  by  screwing  down  the  plate,  the  defend- 
ants were  negligent  in  not  doing  so,  and  the  plaintiff  could 
recover.  This  method  of  treatment  makes  the  fact  of  the  ac- 
cident and  its  possible  prevention  the  test  of  the  negligence  of 
the  defendant  which  produces  legal  liability.  It  has  been  so 
nmny  times  decided,  and  by  so  many  courts  of  last  resort, 
that  this  is  not  the  legal  test  of  liability  for  negligence,  espe- 
oially  where  the  plaintiff  is  an  employee,  and  the  action  is 
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•gaiaBi  Ub  empiojer,  that  it  aeenn  a  wofk  tf  aiipenrrogBtioa 
to  eite  the  authorities. 

This  ooart  has  with  frequenej  ezpreeeed  the  nile  of  Uahility 
in  thiBclasB  of  eases.  Thus  in  Ai^nM  v.  Beete,  100  Pa.  Bt.  806, 
we  said,  Ctordon,  J.:  **  An  emplojer  is  not  bound  to  furnish 
for  his  workmen  the  safest  machinery  nor  to  provide  the  best 
methods  for  its  operation,  in  order  to  save  himself  from  re- 
sponsibility for  accidents  resulting  from  its  use.  If  the  ma* 
ehinery  be  of  an  ordinary  character,  and  such  as  can,  with 
reasonable  care,  be  used  without  danger  to  the  employee,  it  is 
all  that  oan  be  required  from  the  employer.  This  is  the  limit 
of  his  responsibility,  and  the  sum  total  of  his  duty.*'  The 
same  rule  was  asserted  and  applied  in  Pitt»burgh  etc.  Ry  Co. 
y.  Sentmeyer,  92  Pa.  St  276;  37  Am.  Bep.  684.  In  North. 
Cent.  IPy  Co.  ▼.  Huston,  101  Pa.  St.  7,  47  Am.  Rep.  690,  we 
said:  ''We  cannot  agree  that  the  risk  to  which  an  employer 
subjects  his  employee  suffices  to  impose  liability  upon  the 
former,  as  being  extraordinary  in  character,  merely  because 
the  injury  in  a  particular  case  might  possibly  have  been  pre* 
Tented  by  some  different  device.  Almost  all  accidents  could 
be  avoided,  if  the  especial  manner  of  their  occurrence  could  be 

foreseen If  the  risk  is  an  ordinary  one,  the  employer  is 

not  liable,  even  if  the  employee  did  use  ordinary  care.  In  all 
such  cases,  the  risk  of  injury  is  one  of  the  hazards  which  the 
employee  assumes  when  he  engages  in  the  service  to  which  it 
is  incident'* 

In  the  case  of  Baier  r.  Allegheny  R.  R.  Co.,  96  Pa.  St  211, 
40  Am.  Rep.  634,  Sharswood,  C.  J.,  in  delivering  the  opinion 
of  the  oourt,  said:  ''A  servant  assumes  all  the  ordinary  risks 
of  his  employment  He  cannot  hold  the  master  responsible 
for  an  injury  which  cannot  be  traced  directly  to  his  negli* 
genoe.  .  •  •  .  The  duty  which  the  master  owes  to  his  servants 
is  to  provide  them  with  safe  tools  and  machinery,  where  that 
is  necessary.  When  he  does  this,  he  does  not,  however,  en* 
gage  that  they  will  always  continue  in  the  same  condition. 
Any  defect  which  may  become  apparent  in  their  use  it  is  the 
duty  of  the  servant  to  observe  and  report  to  his  employer. 
The  servant  has  the  means  of  discovering  any  such  defeet| 
which  the  master  does  not  possess.  It  is  not  negligence  in 
the  master  if  the  tool  or  machine  breaks,  whether  from  an 
internal  original  fault,  not  apparent  when  the  tool  or  machine 
was  at  first  provided,  or  from  an  external  apparent  one,  pro- 
duced by  time  and  use,  not  brought  to  the  master's  knowledge^ 
ST.  asp«  vob  xxm.-i2 
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These  are  tlie  ordinary  riska  of  the  employment  which  the 
seryant  takes  upon  himself/'  In  PhUaddphia  eU.  R.  R.  Co.  v. 
Keenan^  103  Pa.  St  124,  we  held  that  a  master  is  bound  to 
exercise  reasonable  care  to  adopt  and  maintain  suitable  in* 
struments  and  means  to  carry  on  the  business  in  which  his 
servants  are  employed,  but  is  not  required  to  furnish  the  new- 
est or  best  form  of  instruments.  In  Shaffer  v.  Haishy  110  Pa. 
St.  575,  the  present  chief  justice  said:  ^'It  was  the  duty  of 
the  defendants  to  furnish  those  in  their  employ  with  ordinary 
machinery,  such  as  with  reasonable  care  may  be  used  with 
safety.  This  was  the  precise  measure  of  their  duty;  nothing 
more,  nothing  less.  They  are  not  bound  to  insure  against  ac- 
cidents. So  long  as  leather  will  stretch  and  iron  will  break, 
accidents  will  occur." 

In  Allison  Mfg,  Co.  y.  MeCormick,  118  Pa.  St.  519,  4  Am.  St 
Rep.  613,  we  held  that,  to  be  relieyed  from  liability  for  inju* 
ries  received  by  a  servant  from  the  use  of  defectiye  materials, 
the  master  is  not  required  to  supply  the  best  materials  known, 
or  to  subject  such  as  he  does  supply  to  an  analysis  to  deter- 
mine what  hazard  may  be  incurred  in  their  use.  For  injuries 
thus  suffered  by  a  servant,  when  engaged  in  a  work  and  in  a 
place  not  in  any  sense  dangerous,  the  materials  being  those 
for  a  long  time  in  common  use  for  the  purpose  to  which  they 
were  applied,  and  the  work  done  under  the  direction  of  a 
competent  superior,  the  master  is  not  liable.  In  Philadelphia 
etc.  R.  R.  Co.  y.  Hughes,  119  Pa.  St  801,  our  brother  Clark 
said:  ^'It  was  the  duty  of  the  company  to  exercise  ordinary 
care  in  adopting,  providing,  and  maintaining  safe  cars,  with 
suitable  appliances  and  machinery  with  which  the  plaintiff 
might  transact  the  business  of  the  company  within  the  line  of 
his  duty;  not  the  very  best  machinery  which  could  be  procured, 
or  that  which  combined  the  latest  deyice  or  improvement  as  a 
precaution  against  danger,  but  such  as  was  reasonably  safe 

and  in  common  use The  company  does  not  insure  the 

life  of  its  employees:  the  servant  assumes,  as  we  haye  said, 
the  ordinary  risks  of  his  employment;  and  if  any  defect  in  the 
tools  or  machinery  placed  in  his  hands  becomes  apparent  in 
their  use,  it  is  the  duty  of  the  servant  to  obserye  and  report  to 
his  employer,  for  the  seryant  has  means  of  discovering  defects 
which  the  master  may  not  possess."  The  same  rule  is  re- 
peated in  Rummell  y.  Dilworth,  111  Pa.  St  343. 

We  have  thus  seen  that  the  rule  of  duty  on  the  part  of  the 
defendants  was  to  proyide  ordinary  machinery,  such  as  was 
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reasonably  eafe  for  the  work  to  be  done,  and  not  to  provide 
rach  as  would  either  insure  the  plaintiff  against  injury,  or  be 
of  the  very  best  and  newest  device  attainable.  If  this  was 
done,  the  defendants  are  not  liable,  although  the  plaintiff  was 
injured  without  fault  on  his  part.  Instead  of  this  rule  being 
given  to  the  jury,  with  an  instruction  to  find  whether  the 
wheel  was  set  in  its  frame  in  the  ordinary  and  usual  way,  so 
as  to  be  reasonably  safe,  the  jury  was  told  that  if  the  accident 
could  have  been  prevented  by  screwing  down  a  heavy  iron 
plate  oyer  the  wheel,  so  as  to  avoid  injury  to  the  plaintiff,  and 
this  was  not  done,  and  the  injury  resulted  from  that  cause,  the 
plaintiff  would  be  entitled  to  recover.  That  this  was  error  is 
too  plain  for  argument.  Practically,  it  would  require  that 
employers  should  provide  such  machinery  as  would  suffice  to 
insure  their  employees  against  accidents. 

If  we  recur  to  the  facts,  about  which  there  is  but  little  dis- 
pute, we  find  that  the  wheel  was  set  in  a  frame,  surrounded 
by  four  iron  standards,  upon  which  was  placed  a  heavy  iron 
plate,  with  a  hole  at  each  comer,  half-way  through  the  plate, 
into  which  the  standards  were  fitted,  and  with  an  oblong  hole 
in  the  center,  through  which  the  wheel  projected  very  slightly, 
so  that  the  boxes  could  be  rested  on  the  plate,  and  applied  to 
the  wheel  to  be  ground.  The  plate  was  two  and  a  half  feet 
long,  eighteen  inches  wide,  and  one  inch  thick.  Its  weight 
was  not  given,  but  it  was  testified  to  be  very  heavy.  There 
was  a  method  of  lowering  the  plate  by  means  of  nuts  or  pins 
below  the  plate,  so  that  the  surface  of  the  plate  could  be  ac- 
commodated to  the  wheel  as  it  gradually  wore  down,  but  there 
were  no  nuts  or  pins  above  the  plate  to  fasten  it  down.  The 
accident  happened  by  the  sudden  bursting  of  the  wheel  while 
the  plaintiff  was  at  work  over  it,  the  plate  being  lifted  up  so 
that  it  struck  the  plaintiff  on  the  under  jaw,  and  broke  it 
There  was  no  proof  that  the  emery-wheel  had  any  defect  in 
its  structure.  It  was  a  new  one,  that  had  been  put  in  place 
about  two  or  three  months  before  the  accident.  It  was  testi- 
fied that  emery-wheels  sometimes  burst,  though  not  frequently. 
Two  witnesses  who  had  worked  about  nine  years  in  this  shop, 
and  knew  this  machine,  did  not  mention  any  accident  of  this 
kind  as  having  occurred  in  that  time,  although  there  were 
three  emery-wheels  in  use  there.  One  witness,  Huber,  who 
had  worked  there  six  years,  testified  that  he  had  never  heard 
of  the  bursting  of  a  wheel  while  he  was  there.  The  bursting 
of  this  wheel  was  therefore  a  very  exceptional  occurrence,  and 
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it  beeanw  a  matter  of  the  highest  importance  to  fhe  plaiTrtifTi 
eaee  to  prove  that  the  stmctura  of  the  machine  was  in  sorne 
manner  defective,  in  order  to  hring  home  a  charge  of  culpable 
n^ligcnoe  to  the  defendants.  The  vital  qaestion  -was,  whether 
tiiis  machine  was  built  or  set  up  in  the  usual  and  ordinarj 
manner  in  which  machines  of  that  kind  were  built;  and  if 
not,  then  in  what  respect,  if  an j,  was  it  defectively  built?  and 
did  such  defect  of  structuro  cause  the  injury  to  the  plaintiff  T 
The  writer  has  read  over  the  testimony  twice,  patiently  and 
carefully,  and  he  is  obliged  to  -say  that  there  is  not  a  scrap 
of  testimony  on  this  subject.  Not  a  witness  was  asked  a 
single  question  as  to  what  was  the  usual  and  ordinary  way  of 
•constructing  such  machines,  or  whether  this  one  was  built  in 
-any  respect  differently  from  other  naohineB  of  this  kind.  There 
is  absolutely  no  information  vn  that  Bufaject  to  be  found  any- 
where on  thie  record,  and  yet  it  is  of  the  very  essence  of  the 
plaintiff's  case.  Judged  by  the  test  of  experience,  the  infer- 
ence is,  that  it  was  adequately  built,  as  no  accident  had  oc- 
curred on  it  during  nine  years  of  constant  use.  Where,  then, 
is  the  evidence — any  evidence — of  negligence  in  the  struc- 
ture of  the  machine?  There  is  none.  The  plaintiff  endeavored 
to  make  out  his  ease  by  proving  that  if  the  plate  had  been 
bolted  down  feat  ^e  accident  might  not  hafie  happened;  but 
even  this  attempt  was  not  successful,  as  most  of  his  witnesses 
refused  to  say  that  the  plate  would  have  remained  fest  if  the 
wheel  had  broken.  But  that  kind  of  proof,  CFven  if  mnde,  is 
not  the  test  of  liability.  It  only  tends  to  prove  that  liie  par- 
ticular accident  might  have  been  prevented  if  the  particular 
precaution  had  been  taken;  and  that  goes  fer  nothing,  in 
considering  the  question  of  legal  liability  in  a  charge  of 
negligence.  For  aught  that  appears  upon  Ais  record,  this 
machine  was  built  in  precise  accord  witii  the  usual  and  cus- 
t(Hnary  mode  of  building  such  machines.  There  is  no  proof 
that  an  omission  to  festen  the  plate  down  with  eerews  and 
bolts  was  any  cfepartove  from  the  ordinaiy  mode  of  building 
such  machines,  and  therefore  there  was  no  evidence  to  au{^ 
port  an  allegation  of  negligenoe  in  the  etructtire  of  tiie  ma- 
chine. Tliere  was  a  little  testimony  to  the  efiect  that  the 
wheel  aometimee  wabbled  in  its  movement,  though  both  the 
plaintiff  and  some  other  of  his  witnesses  who  worked  at  it 
testified  they  did  not  notice  it;  but  even  if  this  were  true,  it 
was  a  defect  of  which  it  was  the  duty  of  the  workmen  who 
could  see  it  to  notify  the  defendants,  before  any  liability  could 
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■ItMn'  ov  tlw^  gnrand.  Upoir  th6*  whol^  caw,  ipb^  sro  cjnito 
clear  thai  the  court  was  in  error  in  presenting  to  the  jury  an 
erroneona  rule  or  test  of  liability,  and  also  in  submitting  a 
q^uestion  of  fact  in  support  of  which  there  was  no  sufficient 
testimony  before:  them. 

Wa  think,  the  witnesB  Haber  had  snffioient  expert  knowh 
edge  to  justify  the  admission  of  the  testimony  rejected  under 
the  first  and  second  assignments,  but  we  find  no  exception  in 
the  printed  record  to  the  rulings  of  the  court,  and  therefort 
these  assignments  cannot  be  sustained.  The  third  and  foorA 
assignments  are  in  violation  of  the  rule  of  court,  in  not  setting 
out  the  testimony  in  question,  and  must  be  dismissed.  The 
fifth  assignment  is  without  merit.  But  the  sixth  assignmanl 
is  sastained,  and  on  that  the  judgment  is  reyersed*. 

Jadgment  reversed. 


Thb  oasa  of  Shnpttmr.  PUbMirgh  LooemoUm  Works,  139  Pa.  St  S45, 
■iinilar  in  all  raspecta  to  the  principal  oaae.  Ur  waa  an  aoiioa  agatmt  thv 
defendant  to  reoover  damagea  for  negligently  causing  the  death  of  plain- 
tiff'a  hasbanil,  who  was  kiUed  by  the  bursting  of  an  emery-wheel  which  ha 
waa  operating.  A  judgment  of  nonsuit  was  granted,  on  the  ground  that  in 
tba  abaence  of  evidence  showing  what  caused  the  wheel  to  burst,  or  that  it 
was  improperly  constructed  and  set  up,  or  that  there  waa  any  defect  about 
it  which  was  known,  or  could  hare  been  known  by  the  ezeroiaa  of  reaaonabla 
diligence  on  the  part  al  the  defendant  company,  it  waa  not  guilty  of  negli* 
ganee,  and  plaintiff  waa  not  anttUad  to  reooTor.  This  judgment  waa  affirmed 
CK  appeal 

In  tba  anbaaqnsiii  oaaa  of  Ford  t.  Andermm^  189  Pa.  8k.  261,  the  faet- 
wate,  that  tha  plaintiff^  nboj  abont  fourtaan  yeaiaof  aga,  had  bean  employed 
far  about  tmt  daya  in  dafandant'a  ataal-worka  in  handling  a  laTcr  which  oon- 
troUod  a  car-spring  machine.  He  was  without  previoua  experience  in  tha 
work,  and  the  machine  waa  mn  by  arapidly  revolving  belt*  which  approached' 
to  within  a  faw  inahaaof  tlia  lever  when  tha  latter  waa  pushed  back  to  atop 
HMMaahink  Ote  tha  dagr  of  tha  aooidant^  wlnU  pvafai  ng  th*  lever  hack,  ha 
vaa  in  aona  waj  aanf^t  and.  thimrn  agaiaat  tha  maohina,  hia  arm  brokeoy 
and  other  injuriea  Buffered.  He  claimed  damagea  on  tha  ground  of  daland- 
antfia  afigjigwca  In  haviaqf  tba  bait  nantiaiiad  oncovared,  and  ao  near  tba* 
apaiarnr  aaita  ba  dangatonat  but  tha  proof  failed  to  show  that  it  waa  naual 
ta  hava  asakhalta  oovatad,  or  that  tha  halt  in  qneation  waa  nnnaoaUy  aborts 
aeltetitwttBpnwticaUa  ta  make  11  kmgerintfaat  plaaa»  or  that  tka  bait 
aalBallj  eavad  Urn  aanidwit  Tha  trkd  court  rafoaed  to  inatmat  tha  Jury 
thatk  ander  tha  avidanoe^  the  verdiat  nraat  ba  for  tha  dairadaaAb  Tha  ap. 
peUata  oonrt  reveraed  the  judgment,  on  tha  ground  that  plaintiff'a-  caaa 
waa  fatally  dafeotiva  in  failing  to  ahow,  by  a  fair  preponderance  of  evidenca^ 
that  hia  injuriea  were  caased  by  dafendant'a  negligenca  aa  aUegad;  -  that  tha 
ground  of  a  maatar'a  Uabili^  fcr  injuiy  to  an  employee  whila  operating 
■MMkinary  is  aef^igancab  aad  not  danger;  and  that  tha  taat  of  nagligoaaa  in 
Boeh  cans  ia  tha  ordinary-  usage  of  tha  fausineaa;  and  la.  tha  abaeaoa  of  proaft 
that  tha  maahinary  waa  negligently  oonatmatad,  and  of  tha  manner  in  wkiak 
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lU  mMmI  mwuhI,  Hm  pbbftiff  li nol ntltUd  tonexm^  and  «•  Joy 
Aould  b»  ID  fawtrociad. 

IfAsraB  AHD  Sbetaiit.  —  liisTSB'ii  DoTT  TO  Pbotim  Sato  lUcsniKET. 
Tools,  ro.:  See  i7o«  t.  Waiker,  139  Pa.  St  42;  onle,  p.  160^  and  aota. 

MiLancB  AHD  Sb&vant  — AaiUHFnoii  or  Rau  bt  Skbtary,  — The  aer- 
¥aat^  by  enteriag  hia  maater'a  employment,  aaaamaa  all  known  and  obviooa 
riaka,  as  well  aa  aaoh  riaka  as  are  ordinarily  inoideni  to  the  aerrioo:  Maai 
Tennusee  dc  B'y  Co.  t.  S^iddeih,  86 Qa.  388;  Seknibbew.  CentraiHc  Bhg,  Co.. 
86  Oa.  692;  McNallg  t.  Savannah  etc.  R*y  Ch,,  86  Oa.  262;  OmOral  effr  Big. 
Co.  T.  Shna,  80  Ga.  700;  Frather  r.  Mkhmand  etc  B.  JL  Co.,  90  Q^l.  427; 
Union  P.  B"y  Co.  y.  BUee,  87  Kan.  715;  Ray  t.  J^rUe,  86  Ky.  367;  Vm- 
mmnm  etc.  Co.  t.  White^  124  Ind.  376;  QHffin  t.  Okh  He.  B^y  Co.^  124 
Ind.  826;  Tatee  r.  licCuOomgh,  69  Md.  370;  Boyk  r.  Nem  Tork  etc  B.  R 
Co.^  161  Masa.  102;  Larmm  t.  St.  Paul  etc  B'y  Ox,  43  Minn.  423;  Jaeebo  t. 
Lake  Shore  etc.  ffy  Co.,  84  Mich.  299;  Eddy  y.  Awrera  I.  Worie,  81  Mioh. 
§48;  Fox  Y.  Coior  Worke,  84  Mich.  676;  Patnode  y.  Barter,  20  Ney.  303; 
Jiaeh  Y.  Naahm  etc  Co.^  62  N.  H.  406;  MeOovem  y.  Central  etc  B.  B.  Co., 
123  N.  Y.  281;  Buekiey  t.  OuUa  Pereha  etc.  Co.,  1 13  N.  Y.  640;  McOarroffker 
Y.  Bogere,  120  N.  Y.  526;  Burrell  y.  Oowen,  134  Pk.  St.  627;  Allegheny  H. 
Oo.  Y.  Bohan,  118  Pa.  St.  223;  Adkine  y.  AtUmta  etc  BTy  Co..  21  8.  a  71; 
Smthwett  Imp,  Co,  t.  Andrew,  86  Ya.  27a 


Commonwealth  v.  Wfiiss. 

[laO  FaVWaTLYAMIA  8TATB,  917.] 

Gbimiical  Law— Ouiltt  Khowlxdob  om  Iktbmt»  wmnr  vor 

TO  Cbimk.  —  Onilty  knowledge  or  intent  ia  generally  an  essential  ele- 
ment in  crime;  bnt  nnder  a  atatnte  providing  police  regnlationak  and  com- 
manding that  an  act  be  dene  or  omitted,  which  in  the  abaenoe  of  andi 
atatnte  might  be  done  or  omitted  without  onlpabilitj,  ignorance  of  the 
iaotk  or  state  ol  things  contemplated  hy  the  atatnte^  will  not  excnse  iia 
yiolation. 

GftmniAL  Law  —  Ouiltt  Khowlsdob  ob  Ibtbmt  as  IfiaaKimAL  to  CRnri; 
HOW  DirBRXiNBD.  —  Whether  or  not  a  criminal  intent  or  gniliy  knowl- 
edge  ia  a  neoesaary  element  of  a  atatntory  offenae  ia  a  matter  of  eonatmc- 
tioB,  to  be  determined  from  the  language  of  the  atatuta^  in  view  of  iia 
manifeat  purpoae  and  deaign. 

dkiMUiAL  Law— Oim.Tr  Khowlbdob  not  Bmbiitiai.  to  Gbiiib  ov  Sbli^ 
IMO  Olbomaboabivb.  —  Under  a  atatnte  prohibiting  the  aala  of  oleo- 
margarinei  impoeing  a  penalty  for  its  Tiolation^  and  oontaining  no 
implication  that  the  prohibited  act  muat  be  done  knowingly  or  wiU* 
fully,  ignorance  of  the  real  nature  of  the  artiola  aald  will  not  ooliatitnta 
a  def enaa  for  a  Ticlation  of  the  atatnte. 

John  8.  Fergysorif  for  the  appellant. 
WiUiam  Yo$tj  for  the  appellee. 

Clark,  J.  This  was  an  action  brought  to  recover  the  pen- 
alty of  one  hnndred  dollars  provided  for  in  the  third  section 
of  the  act  of  May  21,  1886  (P.  L.  22),  commonly  known 
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§s  tto  oleomargarine  act.  At  the  trial,  the  defendant  rah* 
mitted  a  point  reqnesting  the  oonrt  to  instruct  the  jurj  "that 
If  they  [the  jnry]  believe  from  the  evidence  that  the  de- 
fendant did  not  knowingly  famish,  or  authorize  to  be  fur- 
nished, or  know  of  being  furnished,  to  any  of  his  customers, 
any  oleomargarine,  but,  so  far  as  he  knew,  furnished  genuine 
butter,  then  the  verdict  must  be  for  the  defendant*'  The 
point  was  refhsed;  and  whether  the  court  was  right  in  refus- 
ing it,  as  we  understand  the  case,  is  the  only  question  upon 
which  a  decision  is  desired.  The  argument  contained  in  the 
papei^book,  as  well  as  the  oral  argument  in  this  court,  was 
directed  to  this  question  only,  and  we  assume  that  the  parties 
intended  to  raise  no  other.  That  portion  of  the  charge  in 
which  binding  instructions  were  given  to  find  for  the  plaintiff 
is  not  quoted  in  Midem  verbU  in  the  assignments  of  error,  ac- 
cording to  our  rules;  it  would  seem,  therefore,  that  the  appel- 
lant's intention  is  to  confine  our  deliberations  to  the  single 
question  referred  to. 

The  first  and  third  sections  of  the  act  of  1885  provide  as 
follows:  — 

■ 

"1.  That  no  person,  firm,  or  corporate  body  shall  manufac- 
ture, out  of  any  oleaginous  substance,  or  any  compound  of  the 
same,  other  than  that  produced  from  unadulterated  milk  or 
of  cream  from  the  same,  any  article  designed  to  take  the  place 
of  butter  or  cheese  produced  from  pure  unadulterated  milk  or 
cream  from  the  same,  or  of  any  imitation  or  adulterated  bat- 
ter or  cheese,  nor  shall  sell,  or  offer  for  sale,  or  have  in  hiSi 
her,  or  their  possession  with  intent  to  sell,  the  same  as  an 
article  of  food." 

^&  Every  person,  company,  firm,  or  corporate  body  who 
shall  manufacture,  sell,  or  offer  or  expose  for  sale,  or  have  in 
his,  her,  or  their  possession  with  intent  to  sell,  any  substance 
the  manufactare  and  sale  of  which  is  prohibited  by  the  first 
teetioa  of  this  act,  shall,  for  every  such  offense,  forfeit  and  pay 
the  sum  of  one  hundred  dollars,  which  shall  be  recoverable, 
with  costs,  by  any  person  suing  in  the  name  of  the  common- 
wealth, as  debts  of  like  amount  are  by  law  recoverable,"  eto. 

Quilty  knowledge  or  guilty  intent  is,  in  general,  an  essential 
element  in  crimes  at  the  common  law,  but  statutes  providing 
police  regulations  in  many  cases  make  certain  acts  penal, 
where  this  element  is  wholly  disregarded.  The  distinction  is 
thus  laid  down  in  3  Greenl.  Bv.,  sec.  21:  "  The  rule  [i.  e.,  that 
ignorance  of  fact  will  excuse]  would  seem  to  hold  good  in 
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•U  otMt  wli«itt  tke  aet,  if  doii«  knowingly^  waakL  b»  wotttm 
Ml  M.  But  where  a  statute  commands  that  an  act  be  done  or 
omitted,  which  in  the  abeenoe  of  such  statute  ooigbt  have 
been  done  or  omitted  without  culpability,  ignorance  of  the 
fact,  or  state  of  things  contemplated  by  the  statute,  it  seems, 
will  not  excuse  its  violation.  Thus,  for  example,  where  the 
law  enacts  the  forfeiture  of  a  ship  having  smuggled  goods  on 
board,  and  such  goods  are  secreted  on  board  by  some  of  the 
crew,  the  owners  and  officers  being  alike  innocently  ignorant 
of  the  fact|  yet  the  forfeiture  ia  incurred  notwithstanding  their 
ignorance.  Such  is  also  the  oaae  in  regard  to  many  other 
fiscal,  police,  and  other  laws  and  regulations,  fiir  the  mere 
violation  of  which,  irrespective  of  the  motives  or  knowledge 
of  the  party,  certain  penalties  are  enacted;  for  the  law  in 
these  cases  seems  to  bind  the  parties  to  know  tke  fiM»ts,  and 
to  obey  the  law  at  their  peril."  To  the  same  effect,  also,  ia 
Wharton's  Crim.  Law,  sees.  83,  2442. 

Whether  a  criminal  intent  or  a  guilty  knowledge  is  a  necee* 
sary  ingredient  of  a  statutory  offeuse,  therefore,  is  a  matter  of 
construction.  It  is  for  the  legislature  to  determine  whether 
the  public  injury,  threatened  in  any  particular  matter,  is  such 
and  so  great  as  to  justify  an  absolute  and  indiscriminate  pn^ 
hibition.  Even  if^  in  the  honest  prosecution  of  any  partioular 
trade  or  business,  conducted  for  the  manufacture  of  articles  of 
food,  the  product  is  healthful  and  nutrLtious,  yet,  if  the  op* 
portunities  for  fraud  and  adulteration  are  sueh  as  threaten 
the  public  health,  it  is  undoubtedly  in  the  power  of  the  legia* 
lature,  either  to  punish  those  who  knowingly  traffic  in  the 
fraudulent  article,  or,  by  a  sweeping  provision  to  that  effect, 
to  prohibit  the  manufacture  and  sale  altogether.  The  ques- 
tion for  us  to  decide,  therefore,  is,  whether  or  not^  from  the 
language  of  the  statute,  and  in  view  of  the  manifest  purposB 
and  design  of  the  same,  the  legislature  intended  that  the 
legality  or  illegality  of  the  sale  should  depend  upon  tiao  igno» 
ranoe  or  knowledge  of  the  party  chargsd. 

The  statute  in  question  was  an  exercise  of  the  pdioe  power, 
and  the  act  was  sustained  upon  this  cpround  not  only  in  thin 
oeurt^  but  also  in  the  supreme  court  of  the  United  States: 
PowM  V.  CommanwaUh,  114  Pa.  St.  265;  60  Am.  Bep.  860; 
PinoeU  V.  PennMylvaniOy  127  U.S.  678.  The  prohibition  is  ab- 
solute and  general;  it  could  not  be  expressed  in  terms  mom 
explicit  and  comprehensive.  The  statutory  definition  ef  thn 
offense  embracea  no  word  implying  that  the  forfaiddea  ani 
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•haU  bft  dim  knraiDtlj  «  wiOf^ 

and  poTpoea  of  On*  aei  would  bo  ptmMcaUj  dofeaied.  Tha 
intention  of  tha  legialatora  ia  plain,  that  parsacn  engaged  in 
the  traffic  ahall  engage  in  it  at  their  peril,  and  that  they  can- 
not aet  np  their  ignorance  of  the  natnre  and  qualities  of  the 
aommoditiea  the^  aeU.  aa  a  defanaa. 

In  MaeMohnaetta,  a  statute  deelared  that,  if  aoij  person 
should  **  selly  keep,  or  offer  for  sale  adnltecated  milk,"  he 
should  be  pnniahed,  etc.;  and  it  waa  bsid  that  the  penalty 
vaa  incorred,  althongh  the  aale  waa  mada  without  any  knowl* 
adga  of  tha  adnlteratioQ,  aa  when  tha  aeller  had  bought  tha 
milk  for  pure  milk:  CammanweaUh  v^  Farr$%  ft  Alien,  489; 
Ca»menipealt&  y.  NichoU^  10  Allen,  199.  Upon  the  same 
ground,  it  baa  been  held,  and  it  ia  fiamiliar  law,  that  tha  stat* 
ntes  against  selling  intoxieating  liquors  are  violated  although 
the  vendor  doea  not  know  that  it  ia  intoxicating:  Commonr 
wealth  y.  BoynUm^  2  AUen,  160;  ComiMmuaUL  y.  Chodman^ 
97  Mass.  117;  Commonwealth  v.  Halleit,  103  Mass.  452.  Where 
a  aftaiata  impaaed  a  penalty  npan  '*  any  person  who  diall  sell, 
or  keep  for  sale,  naphtha,  under  any  assumed  name,*'  a  party 
eharged  with  the  offense  was  held  to  be  guilty,  although  he 
waa  not  aware  that  the  article  sold  was  naphtha,  but  believed 
it  to  be  aome  other  oil:  Commonwealth  v.  Wentworth^  118  Mass. 
44L  So  where  a  party  is  charged  with  furnishing  liquors  to 
minors,  or  for  permitting  a  minor  to  play  billiards  in  his 
saloon,  he  is  not  p^mitted  to  set  up  his  ignorance  of  the 
nftnor's  age  to  defeat  the  charge:  Wharton's  Crim.  Law,  sec. 
2442,  and  cases  there  oited.  In  our  own  case.  In  re  Carlson^e 
Licenee^  127  Pa.  St  830,  Carlson,  in  a  proceeding  to  revoke 
his  liquor  license,  under  the  act  of  May  18,  1887  (P.  L.  118), 
waa  charged  with  furnishing  liquors  to  minors,  in  violation 
of  the  seventeenth  section  of  the  same  act.  He  admitted  the 
sale  of  liquors  to  the  minors  in  question.  His  excuse  waa, 
that  their  appearance  indicated  that  they  were  of  fbll  age, 
and  that,  as  a  precaution  before  selling,  he  asked  their  age, 
and  each  responded  that  he  was  of  full  age;  that  he  sold  to 
tham.  in  good  faith,  fully  believing  them  to  be  so.  Under  the 
act  of  1854,  a  neeeaaary  element  to  conatitute  the  offense  was 
that  the  sale  should  be  willful,  but  in  the  act  of  1887  the 
word  **  willfully ''  was  omitted,  and  it  was  enacted  'Hhat  it 
shall  not  be  lawful  for  any  person,  with  or  without  license, 
tft  faraidb^  by  aale^  gift^  or  otharwtae,  »  »  •  »  any  apiritueus, 
vinous,  malt,  or  brewed  liquors,  •  •  •  •  atany  time,toaminor.^ 
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HIb  lioenM  haTing  been  revoked,  the  ease  was  brought  here 
for  review,  and  the  proceedings  were  aflSrmed.  Chief  Justioe 
Paxson,  delivering  the  opinion  of  the  court,  said:  "  If  we  look 
into  the  opinion  of  the  court  for  the  facts,  we  find  nothing 
to  help  the  plaintiffs.  From  it  we  learn  that  the  offense  of 
which  the  plaintiffs  in  error  were  guilty  was  that  of  selling 
liquors  to  minors,  and  that  the  only  excuse  offered  was  that 
they  did  not  know  the  persons  to  whom  they  sold  were 
minors.  This  ignorance  is  not  a  sufficient  excuse  or  justifi- 
cation under  the  act  of  assembly.  If  such  a  defense  could 
be  successfully  interposed  in  such  cases,  there  would  be  few 
convictions,  and  the  law  would  be  nullified  for  all  practical 
purposes.''  To  the  same  effect  are  CommanwealUi  v.  Setters^ 
130  Pa.  St.  82;  Commonwealth  v.  Hohtine^  182  Pa.  St  867;  and 
Commonwealth  v.  Zeltj  138  Pa.  St.  615. 

We  are  of  opinion  that  judgment  was  rightly  entered  for 
the  plaintiff,  and  the  judgment  is  affirmed* 


Cbimvxal  Law— Oun.TT  Kmowlxdos  ob  IvmiT— Tanr  or.  —  TIm  tatk 
of  criminal  responsibility  is  tho  knowledge  that  the  aet  wm  wrongt  AMb  t. 
Bundy,  24  &  C.  439;  68  Am.  Rep.  202;  Stem  t.  8UUe^  5S  Ck.  829;  81  Am. 
Rep.  206,  and  note. 

CRixiirAL  Law— Ounrr  Khowlbdos  ok  Imtbht,  whut  vot  Bbbiv. 
TiAL  TO  Orxm a  —  Ignorance  of  the  law  is  no  ezcnse:  8iaU  T.  Mclntire^  I 
Jones,  1;  09  Am.  Deo.  66S,  and  note;  Stoio  r.  CoiMersi^  S  Oonn.  S86;  8  Am. 
Dea  189. 

Oriminal  Law— Oun.Tr  Kkowlidob  ob  Imtmkt  vov  KaoHBABT  «o 
OoNSTiTDTB  THB  Cbimb  ot  Sbujho  OuoMimiABnrB,  — It  li  not  essential 
to  the  guUt  of  a  person  seUing  oleomargarine  colored  that  lie  thonld  know 
tiiat  it  was  w  eoloredi  Atalt  t.  iTeistoi^  SO  H.  J.  L.  SS4. 


Bobik80n-Bba  Manufaoturihg  Co.  v.  Mbllok 

pi0  PaimsTLTAinA  Statb,  M7.] 

AiBirmATiov — AwABD — DKnuTBB.  —  Where  the  award  of  an  arbitrator  la  to 
be  conclnsiye  by  agreement  of  the  parties,  the  fact  that  after  the  award 
wae  made  the  arbitrator  ordered  a  rehearing  npon  the  application  of  tiia 
defeated  party  is  no  defense  to  an  action  on  the  award. 

ABBrfBATiON  —  AwABD  —  RiGHT  TO  Rkopbn.  —  Where  an  award  by  an  ar- 
bitrator is  to  be  conclasiYe  by  agreement  of  the  parties^  the  arbitrator, 
after  making  his  award,  may  correct  any  error  appearing  npon  its  face; 
Imt  he  cannot  reopen  it,  go  into  a  general  hearing,  and  take  testlmoay, 
vpon  the  mere  allegation  of  the  defeated  party  that  supposed 
ezisti 


Jmi.  189L]    BmammahBMk  Mvo.  Co.  «.  Mbluml  187 

W.  F.  JTcOMfc,  inr  the  appellant. 

O0OTg$  B.  Chrdan^  John  DalMellj  and  WiUiam  ScoU^  for  the 
appellee. 

Paxson,  C.  J.  This  was  a  suit  upon  an  award.  The  con* 
tract  between  the  plaintiff  company  and  the  defendant  stipu- 
lated that  in  case  of  any  dispute  arising  under  said  contract, 
the  decision  of  the  engineer  should  be  final  and  conclusive. 
The  engineer  was  the  engineer  of  the  defendant  The  matters 
in  dispute  were  submitted  to  J.  H.  McRoberts,  the  engineer 
referred  to^  who  made  an  award  in  favor  of  the  plaintiff  for  the 
amount  of  its  claim.  The  defendant  is  not  satisfied  with  the 
decision  of  his  own  engineeri  and  claims  to  have  a  retrial  be- 
fore a  jury.  Various  reasons  are  assigned  for  this  in  the  affi« 
davit  of  defense,  the  most  material  of  which  is,  that  the  award 
was  not  a  completed  award;  that  after  it  was  made,  the  arbi- 
trator discovered  that  he  had  made  some  mistakes,  and  pro- 
posed to  reopen  said  award  for  the  purpose  of  correcting  them. 

The  arbitrator,  in  his  order  for  opening  the  award,  says: 
^  Believing  it  to  be  my  duty  to  receive  evidence  of  and  inquire 
into  any  alleged  mistakes  which  I  may  have  made  in  the 
premises,  I  hereby  reopen  the  case  for  such  purpose,  so  far  as 
within  my  power  so  to  do;  and  I  appoint  the  eighth  day  of 
January,  1890,  at  two  o'clock,  p.  ii.,  at  my  office,  400  Grant 
Street^  Pittsburgh,  as  the  time  and  place  for  said  purpose, 
when  and  where  evidence  on  said  application  will  be  received 
by  iworn  affidavits  or  depositions,  and  properly  authenticated 
documents,  or  by  oral  testimony,  but  not  otherwise.'^ 

It  will  be  observed  that  no  errors  in  the  award  are  specified; 
It  is  not  even  averred  that  they  exist.  All  that  is  stated  is, 
that  ''the  day  after  the  same  [the  award]  was  made,  the  said 
arbitrator  discovered  such  facts  as  convinced  him  of  the  neces- 
■iiyof  opening  the  same  and  examining  the  matter  in  dispute," 
—  not  a  word  about  mistakes.  Nor  does  the  arbitrator  say  he 
made  any  mistakes.  What  he  says  is,  that  the  defendant  has 
alleged  serious  mistakes,  and  because  of  such  allegation  he 
believed  it  his  duty  to  open  the  award  and  take  testimony  in 
regard  thereto.  The  arbitrator  would  perhaps  be  entitled  to 
correct  a  clerical  or  other  error  appearing  upon  the  face  of  the 
award.  This  is  not  such  case,  however.  The  arbitrator,  after 
be  has  made  his  award  and  delivered  it  to  the  successful  party 
proposes  to  reopen  it,  not  to  correct  an  admitted  error,  but  to 
go  into  a  general  hearing  and  take  testimony,  upon  the  mere 
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allegation  of  iho  defeated  pattgr  tkftt  — ppioad  enora  exist 

We  know  of  no  authority  to  auatain  such  a  proceeding  as  this. 
If  we  were  to  do  so,  who  can  say  when  an  award  would  become 
final,  and  litigation  end?  If  an  award  may  be  opened  in 
this-  way  after  two  weeks  have  elapsed,  why  not  after  two 
months  or  two  years? 

The  affidavit  does  not  avw  any  fraud  ornusbehaTior  on  the 
part  of  the  arbitrator*  Indeed,  it  would  have  beea  ungracious 
for  the  defendant  to  have  made  such  ofaarges  against  his  own 
engineer.  We  find  nothing  in  the  affidavit  which  discloses  a 
legal  defiuise,  and  the  judgment  of  tbeconrt  below  is  affirmed* 


AbBITBATIOV    AMD    AWABD — AWABJ),  WUS  VOT  FlMAI^  —  As  MTBfd  U 

nofe  final,  thoagh  aignad  and  sealed^  wheora  tho  arbitratort  keep  it  in  their 
awn  handa^  with  a  view  to  hearing  any  objections  the  parties  might  make, 
and  weighing  and  deciding  them:  Bjfart  t.  Thompion,  12  Leigh,  650;  37  Am. 
Deo.  680^  and  note^  for  a  disonwion  of  thO"  subjeet  of  tho  impeachmant  ci 
awards.  If  arbitrators  have  aoted  in  good  faith,  neitiier  parij  wtU  be  aUowed 
to  avoid  the  award  by  showing  error  in  judgment:  Hall  w.  NorwaSk  F, 
Co,,  57  Conn.  106.  A  rei4>prai8ement,  made  by  oonaent  el  all  parties, 
not  be  objected  to:  BeMl  t.  BtUUl,  30  &  C  505. 


CONBOY   tt    PiTTSBIJHOH   TlHBS. 

(1S9  PXWirSTLTAllIA  BTATI,  SM.] 

Ltbil.  —  pRtrmoxir  GomnnncATtoN  in  libel  is  one  mads  vpon  a  praper 
oooaston,  ffoas  a  proper  motive^  io  m  propsr  mannsr,  and  tesod  opes 
reseonable  or  probable  eanseb. 

LiBSL  —  PnnriLnasD  Gomhitjiioatiox  —  Paoov  oa  Mauol— In  euan  of 
libel,  where  the  publication  is  defended  as  priTileged,  there  ia  no  firfaw 
/Mt  preaamption  of  malice  arising  from  the  publication,  lialioe  mnat 
be  ahown  by  ofther  evidenoe^  either  intrinaio,  from  the  atyle-and'toiie  ef* 
the  article,  or  eztrinaio,  aa  aetnal  malioe^  known,  falsity,  waatef  pnb*- 
abLe  canse,  or  by  any  eTidenoe  tending  toi  oTeroMne  theprbMi/SMiaprer 
sumption  of  protection  nnder  the  priyilegei 

LnsL  Chahoimo  Indiotablb  Oftknbi—  PnEHUMmoir  ov  iNHOonraa — 
Proof  of  PfiiriLm.  —  When  a  publication  oherges  air  tndletnble 
offsoaa^  and  ia  libelona  |>er  ee;  the  pvaanmption  of  inneoeneai  of  Uto 
charged  ia  prima  faek  evidence  of  the  falaity,  waii4  of  poslmble^ 
and  malice  of  the  publication,  and  anfficient  to  pnt  the  defendnaftrlai 
proof  of  the  facta  that  the  publication  waa  privilegisd. 

LiBBL  based  upon  the  following  pabliGatioQ»  whidiaj^paav^d. 
io  the  Pittsburgh  Times:  — 

<^THB  DIVES  MUST  GO. 

''At  No.  2  Diamond  Square^  Mike  Conroy  rant  ajoint  tka^ 
ia  every  bit  as  bad  as  the  one  Tom  O'Briea  used  to  sua.    Lk 
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■D  way  Im  lie  been  potmit  by  Mayor  HeCallin^i  demon  stra* 
tkm  in  fitvor  ef  moraliiy  and  good  order.  Tbe  low  characters 
that  have  been  barred  out  of  tfae  other  places  in  the  vicinity 
all  flook  into  Conroy's  and  are  made  welcome.  A  one- 
legged  danoer  has  been  employed  and  makes  the  night 
hideous  in  his  attempts  to  keep  time  to  the  jangling  of  the 
wretched  instrument  that  iras  once  a  piano.  Gonroy  also  has 
a  habit  of  dosing  his  front  doors  about  midnight,  and  keeping 
tbe  crowd  in  the  back  room  until  near  morning,  or  nntil  they 
mn  short  of  money  or  his  beer  gives  out.  Every  night  at  his 
place  can  be  seen  thieves,  sand-baggers,  pickpockets,  and  the 
lowest  of  abandoned  women.  Tfae  one-legged  clog-dancer  em- 
ployed in  this  place  is  a  noted  crook.  He  has  served  several 
yean  in  the  penitentiary  for  highway  robbery,  and  has  only 
beeti  at  liberty  a  few  months.  Conroy  need  not  be  surprised 
to  see  a  delegation  of  Mayor  McCallrn's  police  walk  down  that 
way  some  time,  and  stay  just  long  enough  to  do  business  with 
the  proprietor  and  the  inmates." 

Tfae  defendant  claimed  that  such  publication  was  privileged. 
The  plaintiff  suffered  a  judgment  of  nonsuit,  and  appealed. 

Thoma$  Jf«  ManhaU,  Jr^  and  WiUiam  Jfeardon,  for  the  ap- 
peDant. 

Oeorge  C.  IFtbon^  Oeotye  B.  Chrdam^  and  8.  H.  Skamum^  tat 
the  appellee. 

MiTCHBLL,  J.  A  privileged  communication  is  defined  as 
one  naade  upon  a  proper  occasion,  from  a  proper  motive,  and 
baaed  upon  reasonable  or  probable  canse:  Briggn  v.  Oarrett^ 
111  Pa.  St  404,  414;  66  Am.  Rep.  274.  Perhaps  there  ought 
also  to  be  added  that  it  should  be  made  in  a  proper  manner; 
for  if  the  manner  be  improper,  the  privilege  is  lost.  The  pub- 
licaction  complained  of  by  appellant  charges  an  indictable 
oflfense,  and  is  libelous  p^  Be.  It  may  be  conceded  that  it 
belongs  to  the  class  of  qualified  privilege.  In  such  cases  it  is 
common  to  say  that  the  plaintiff  must  prove  express  malice. 
I  apprehend,  however,  that  the  more  accurate  statement  of  the 
law  is,  that  in  such  cases  there  is  no  prima  facie  presumption 
fst  malioe  from  publication.  There  must  be  some  evidence 
beyond  the  mere  fact  of  publication,  but  there  is  no  require- 
ment as  to  what  the  form  of  the  evidence  shall  be.  It  may  be 
intrinsic,  from  the  style  and  tone  of  the  article.  *'  If  the  com- 
munication contains  expressions  which  exceed  the  limits  of 
privilege,  such  expressions  are  evidence  of  malice,  and  the 
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case  shall  be  given  to  the  jury  ":  Trunkey,  J.,  in  Neeb  v.  Hape^ 
111  Pa.  St.  145,  154.  Or  it  may  be  extrinsic,  as  by  proof  of 
actual  malice,  or  that  the  statement  was  knowingly  false,  or 
that  it  was  made  without  probable  cause,  or  in  any  way  tiiaJL 
fair]}'  and  reasonably  tends  to  overcome  the  prima  fade  pre- 
sumption of  protection  under  the  privilege.  One  of  such  ways 
is  by  the  countei^presumptiou  of  innocence.  '*  Probable  cause 
that  would  justify  such  publication  [charging  larceny]  would 
justify  a  prosecution  for  the  alleged  crime  ":  Neeb  v.  fTope,  111 
Pa.  St.  153.  And  the  reason  for  it  is,  that  the  presumption  of 
innocence  cannot  be  overcome  by  mere  rumor,  or  idle  report, 
or  careless  and  insufficient  examination  set  up  as  probable 
cause.  So  where  the  alleged  libel  charges  an  indictable  of- 
fense, the  presumption  of  innocence  ought  and  must  stand 
as  prima  facie  evidence  of  falsity  and  want  of  probable  cause, 
and  therefore  of  malice,  even  in  cases  of  a  claim  of  privilege. 
A  brief  consideration  of  two  fundamental  principles  will  be 
sufficient  to  sustain  this  result:  1.  The  immunity  of  a  priv- 
ileged communication  is  an  exception.  The  general  rule  is, 
that  nothing  but  proof  of  its  truth  is  a  defense  of  a  libeL  That 
it  was  privileged,  because  published  on  a  proper  occasion,  from 
a  proper  motive,  and  upon  probable  cause,  is  the  excepted  case, 
and  he  who  relies  on  an  exception  must  prove  all  the  facts 
necessary  to  bring  himself  within  it  2.  Unless  his  action 
is  founded  on  a  negative  averment,  a  plaintiff  is  not,  in  gen- 
eral, obliged  to  prove  a  negative,  and  the  inconveniencee  of 
a  departure  from  this  rule  are  many.  For  example,  in  cases 
like  the  present,  how  is  a  plaintiff  to  proceed?  Actual  or  ape* 
cial  malice  can  rarely  be  proved;  in  fact,  it  rarely  exists.  Li- 
belous articles  in  newspapers  seldom  spring  from  any  hostility 
to  the  individual,  but  usually  from  a  ruthless  disregard  of  per* 
sonal  feelings  and  private  rights,  in  the  mad  hunt  for  news 
and  sensations.  The  only  chance  of  redress  for  the  plaintiff, 
therefore,  is,  ordinarily,  the  want  of  probable  cause;  and  how 
is  he  to  prove  this?  It  was  held  in  Flitcraft  v.  Jenk$y  3  Whart 
158,  that  he  could  not  do  it  by  evidence  of  good  character  and 
the  consequent  improbability  of  his  doing  the  act  charged; 
and  how  is  he  to  prove  specific  facts  in  the  dark,  before  the 
facts  relied  on  as  probable  cause  are  shown  by  defendant? 
The  natural  and  logical  order  of  proof  is  for  defendant  to  show 
the  information  on  which  he  relied  for  probable  cause,  and  for 
the  plaintiff  then  to  meet  it  in  rebuttal.  And  this  is  the  order 
that  seems  to  be  indicated  by  Bruckenridgc,  J.,  in  Gray  v.  Pent* 
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land,  2  Serg.  A  R.  23:  "The  plaintiff  may,  if  he  chooses,  either, 
in  the  first  instance,  with  a  view  to  aggravate  damages,  go  on 
to  show  express  malice;  or,  after  an  attempt  by  the  defendant 
to  show  probable  cause,  he  may  rebut  this  by  proof  of  express 
malice."  It  is  true  that  actions  like  the  present  are  closely 
assimilated  to  actions  for  malicious  prosecution,  in  which  the 
plaintiff,  most  give  evidence  of  want  of  probable  cause.  But 
the  latter  actions  are  founded  on  the  want  of  probable  cause; 
it  is  an  essential  element  of  plaintiff's  case;  while  in  actions 
of  libel  it  is  an  element,  not  of  plaintiff's  case,  but  of  defend- 
ant's claim  of  privilege. 

The  law,  in  cases  of  privilege,  has  been  lenient  to  the  claim» 
but  it  mast  not  be  allowed  to  become  lax.    Our  own  decisions 
have  followed  the  general  trend,  in  enlarging  the  class  of  qual- 
ified privilege,  and  giving  a  wide  reach  to  its  protecting  mantle; 
bat  we  do  not  regard  any  of  them  as  in  conflict  with  the  rea- 
soning herein  followed.    A  brief  reference  to  the  most  im- 
portant of  them  will  indicate  our  views  in  this  respect.     In 
Oray  v.  PenUand^  4  Serg.  &  R.  422,  and  Flitcrafi  v.  Jenks^  8 
Whart.  158,  the  publications  were  not  libelous  per  se;  in  Chap- 
man v.  CaULetf  14  Pa.  St  365,  the  evidence  of  probable  cause 
was  offered  by  defendant;  in  Pittock  v.  O'NieUy  63  Pa.  St.  253, 
3  Am.  Rep.  544,  if  there  was  any  privilege  in  the  publication 
at  all  (and  speaking  for  myself  only  I  do  not  think  there 
was),  it  was  lost  by  the  nature  of  the  comment,  and  the  same 
is  to  be  said  of  Barr  ▼.  Moore,  87  Pa.  St.  385,  30  Am.  Rep.  367, 
and  Neeb  v.  Hope,  111  Pa.  St.  145;  in  Briggs  v.  Oarreil,  111 
Pa.  St  404,  56  Am.  Rep.  274,  it  was  held  that  the  letter  of 
Lovegrove,  given  in  evidence  by  plaintiff,  sufficiently  showed 
probable  cause  for  defendant's  action;  and  in  Press  Co.  v.  Sievh 
arij  119  Pa.  St  684,  the  publication  was  held  not  to  be  libel- 
ous at  alL 

Ab  a  resolt,  we  are  of  opinion  that  where  the  publication 
charges  an  indictable  offense,  the  presumption  of  innocence  is 
prima  facie  evidence  of  falsity  and  want  of  probable  cause,  and 
aufficient  to  put  defendant  to  proof  of  the  facts  to  support  his 
claim  of  privilege.  It  follows  that  this  case  should  have  been 
allowed  to  go  to  the  jury. 

Jadgment  reversed,  and  venire  de  novo  awarded. 

liiBK. — PuvTLiosD  CoMMUNiGATioRa  —  What  Arb.  — Ab  to  wliat  oom- 
BMtaieatioos  are  privileged,  see  PoUeuky  t.  jliinchener,  8)  Mich.  280;  21  Am. 
at.  Rep.  510,  and  note;  SmUh  v.  Smiih,  73  Mich.  445;  16  Am.  St.  Rep.  594, 
•96;  Park  t.  IkkvU  F.  P.  Co.,  72  Mich.  560;  16  Am.  St  Rt'p.  544;  Missouri 
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P.  BTy  Ob.  ▼.  SScftmimd,  73  Tex.  568;  15  Am.  St  Rop.  7M,  and  note;  JTcuU- 
Utter  ▼.  Delroif  ^.  P,  Oo,,  76  Miofa.  838;  15  Am.  St.  Rep^  31fl^  and  Mtef 
»ro<Mtf  T.  irifiMM»  122  K.  T.  445. 

LiBXL  —  Proof  of  MAumL  — A«  to  when  proof  of  metaal  nudioe  is  aaook 
eary  in  aotiona  for  libel,  eee  Kemi  t.  Bo^gtirU,  15  B^  L  72;  S  Am.  St  Sopw 

870,  and  note. 

EviDENCi — PRMUMFKOW  OF  Lnroonoi.  — The  preenmpfeioii  of 
■hoaid  be  indolged  in  a  eiril  oaeei  where  the  pleadiqge  4o  net  •barge  a 
inal  offense,  but  either  aide  reliei  upon  eetabliahing  aoriminal  offeaae  «gainat 
the  other:  Sproffue  r.  Dodge,  48  IlL  142;  85  Am.  Dea  523.  and  note,  whereim 
ia  diaoueaed  the  qaestioa  of  proving  a  orime  in  aotiont  of  aUnder  and  libeL 


Bunting  v.  Hogsettt. 

KioLioiNd — Proximats  Oaitss.  — In  caaee  wfaet«  negHgenoe  la  aRege^ 
the  question  of  proximate  oause  ia  erdmarily  for  the  jaiy;  imt  w^eo  tte 
facta  are  not  in  di^nite,  the  qneition  is  fer  the  determiMitioii  of  th* 
court. 

Nbqcigbnci  —  PROXIMATR  Caitsr.  —  One  guilty  of  negligence  ia  deemed  to 
have  foreseen,  and  ia  liable  for  all  conaeqaenoea  which  may  natmrally 
ensue  therefrom  without  the  intervention  of  aome  other  hidepeadent 
agency,  although,  in  advance^  the  aotnal  nauU  might  hmre  seemed  ias- 
probable. 

Nroliornor — Proximatr  Cause.  — A  railroad  engineer,  whose  negligence 
ia  about  to  cause  a  collision,  ia  justified  in  leaping  from  hia  engine  to 
save  his  life,  in  any  crhninal  aspect  of  the  ease,  even  though,  tn  ao  doing, 
he  puts  in  jeopardy  the  Uvea  of  othem;  bnt  he  or  hia  omplayar  ia  lia- 
ble in  damagea  for  an  injury  to  a  third  person  oaaaed  by  a  oolliaion  ro- 
aulting  from  the  engineer's  primary  negligence^  ^md  rendered  posaibla  by 
bis  leaping  from  his  engine. 

Neolioencb  —  Proximate  Cause.  —  In  actions  iavolTing  qaeslioBs  of  aegU* 
gence  and  proximate  cause,  the  inquiry  is  based  oa  whether  or  not  there 
was  any  intermediate  cause  disconnected  from  the  primary  faulty  and 
self -operating,  which  produced  the  injury.  In  theabeenoe  of  each  oanae, 
an  act  of  negligence  is  considered  the  proximate  cause  of  all  injury 
suiting  therefrom. 

Nkoliobncb  — Liability  for  Comoifrrbht  Nbouoemoi.  —  "Wlian  a 

ia  injured  by  the  concurrent  and  oontribntory  negHgeaee  of  two  person^ 
one  of  them  being  at  the  time  the  conrnioa  carrier  of  his  person,  both 
tort-feasors  are  liable  jointly  and  severally  to  him  in  damages. 

Negugbkce  —  Facts  Kxouciko  Damaors.  —  Where  a  plaintifl^  in  an  aotaon 
to  recover  for  personal  injuries  oaoeed  by  negligenoe,  ia  ahowa  to  te 
suffering  from  Bright's  disease  of  the  kidneys^  not  caused  by  the  injary, 
the  jury  should  take  that  fact  into  consideration  in  determining  his  as« 
pectancy  of  life  and  loss  of  earning  power. 

Thomas  C.  Lazear^  Charles  P.  Orr^  and  A,  D.  Boyd^  tor  the 
appellant. 

Thnitiff^s  Pallersnn  and  Edward  Campbell,  for  the  appelk 
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roobett's  appeal, 

Clabk,  J.  The  defendant,  Robert  Hogsett,  is  (he  owner  of 
{he  Lemont  furnace,  on  the  line  of  the  Southwest  Penneyl-. 
▼ania  railroad,  and  the  plaintiff,  who,  on  the  13th  of  Octo* 
ber,  1883,  was  a  passenger  upon  one  of  the  railroad  trains, 
brings  this  suit  to  recover  damages  for  a  personal  injury, 
received  through  the  alleged  negligence  of  the  defendant's 
employees.  It  appears  that  a  railroad  track  was  used  in  con> 
nection  with  the  furnace,  and  that  what  is  called  a  donkey- 
engine  was  operated  thereon,  in  furnishing  supplies  of  stock, 
ore,  and  coke  to  the  furnace.  The  furnace-track,  in  running 
out  from  the  furnace  to  the  coke-ovens,  forms,  as  it  were,  the 
arc  of  a  circle,  and  the  railroad  trac^,  crossing  the  furnace 
track  twice,  subtends  the  arc  as  a  chord. 

The  collision  which  occurred  at  the  first  crossing  was  caused 
by  the  culpable  negligence  of  the  defendant's  engineer;  this 
&ct  is  conclusively  established  by  the  verdict  of  the  jury,  and 
in  the  determination  of  the  questions  of  law  raised  upon  the 
assignments  of  error,  this  fact  must  necessarily  be  assumed. 
It  is  unnecessary,  therefore,  to  refer  to  the  evidence  bearing 
tipon  that  question.  The  appellant's  contention  is,  howeveri 
that,  as  the  plaintiff's  injuries  were  not  received  in  that  col- 
lision, but  in  the  collision  which  subsequently  occurred  at  the 
other  extremity  of  the  chord,  the  negligence  of  the  engineer, 
binder  the  circumstances,  cannot  be  regarded  as  the  proximate, 
but  as  the  remote,  cause  of  the  injury.  Ordinarily,  the  ques- 
tion of  proximate  cause  is  for  the  jury;  but  where  the  facts 
are  not  in  dispute,  the  determination  of  that  question  is  for 
ihe  court:  West  Mahancy  Tovmsfnjp  t.  TTot^on,  112  Pa.  St. 
£74;  56  Am.  Rep.  836;  116  Pa.  St.  844;  2  Am.  St  Rep.  604. 
&nne  reference  to  the  undisputed  facts,  therefore,  is  necessary 
to  a  complete  understanding  of  the  question  thus  raised. 

It  is  conceded  that  in  the  first  collision,  although  no  one 
was  injured,  the  rear  truck  of  the  rear  coach  of  the  passenger 
train  was  derailed.  The  brakeman  pulled  the  automatic  cord 
wliich  operates  the  air-brakes.  The  engineer  put  on  the  air 
from  the  engine,  and  the  truck  having  regained  the  track,  the 
train,  which  consisted  of  thi^e  cars,  came  to  a  full  stop,  with 
the  middle  car  standing  upon  the  second  crossing.  The  en* 
Ii;ineer  of  the  donkey  says  that  about  the  time  of  or  immedi- 
ately before  the  collision,  he  reversed  his  engine,  shut  off  the 
eteain,  and,  fearing  that  they  would  be  crushed,  both  the  en* 
gineer  and  the  fireman  jumped  from  it  to  the  ground.     By 

AM.  t»T.  Kicp.,  You  XXIIL  -  U 
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Bome  means,  however,  presumably  by  the  jar  of  the  collision, 
the  throttle  was  reopened,  and  the  donkey  at  once  started  with 
some  speed  around  the  arc  to  the  second  crossing,  where  it 
came  in  collision  with  the  middle  coach,  in  which  the  plain- 
tiff was  riding.  The  injuries  complained  of  were  received  in 
this  second  collision.  The  appellant's  contention  is,  that  the 
throttle  having  been  closed  before  Leehan,  the  engineer,  left 
the  donkey,  the  second  collision,  under  all  the  circumstances, 
could  not  have  been  foreseen  by  him  as  the  natural  and  prob- 
able consequence  of  his  conduct,  and  that,  being  in  fear  of  his 
life,  he  had  a  right  to  quit  the  engine  for  a  place  of  safety.  It 
may  be,  perhaps,  that  the  engineer  and  fireman,  being  under 
actual  apprehension  of  great  bodily  harm,  were,  in  any  crimi- 
nal aspect  of  the  case,  justified  in  leaping  from  the  engine  to 
save  themselves,  even  if  in  so  doing  they  should  put  in  jeop- 
ardy the  lives  of  others.  But  assuming  this  to  be  so,  it  must 
be  remembered  that  it  was  their  own  negligence  which  put 
them  in  fear  of  their  lives,  and  constrained  them  to  leap  from 
the  engine,  and  submit  it,  without  control,  to  the  consequences 
of  the  collision.  They  will  be  justified,  perhaps,  as  we  have 
said,  in  saving  themselves,  but  it  does  not  follow  that  either 
they  or  their  employer  would  not  be  held  for  the  negligent 
act.  which  not  only  put  them  in  peril,  but  resulted  in  p'/rsonal 
injury  to  the  plaintiff. 

It  is  true,  as  the  appellant  contends,  that  the  injury  must 
be  the  natural  and  proximate  consequence  of  the  negligence, 
—  a  consequence  likely  to  fiow  from  the  negligent  act.  The 
engineer  would  be  held  to  have  foreseen  whatever  conse- 
quences might  ensue  from  his  negligence  without  the  inter* 
vention  of  some  other  independent  agency,  and  both  his 
employer  and  himself  would  be  held  for  what  might,  in  the 
nature  of  things,  occur  in  consequence  of  that  negligence, 
although,  in  advance,  the  actual  result  might  have  seemed 
improbable:  Oil  City  Oa$  Co.  v.  Robinson^  99  Pa.  St.  &  We 
do  not  know  that  the  throttle  was  opened  by  the  jar  of  the 
collision,  only  from  the  fact  that  it  was  liable  to  be  so,  and 
the  engineer  will  be  presumed  to  have  foreseen  what  was  lia* 
ble  to  occur.  The  inquiry  must  always  be,  whether  there  was 
any  intermediate  cause,  disconnected  from  the  primary  faulty 
and  self-operating,  which  produced  the  injury:  Milwaukee  etc. 
IPy  Co.  V.  Kellogg^  94  U.  S.  469.  But  no  intermediate  cause, 
disconnected  with  the  primary  fault,  and  self-operating,  existed 
In  this  case,  to  affect  the  question  of  the  defendant's  liability: 
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it  was  the  eDgineer's  negligence  that  caused  the  first  collision, 
and  what  occurred  in  consequence  of  this  collision  was  not 
broken  by  the  intervention  of  any  independent  agent  what- 
ever;  the  first  collision  derailed  the  truck,  and  at  the  same 
instant  opened  the  throttle  and  turned  loose  the  destructive 
agency  which  inflicted  the  injuries  complained  of.  The  negli* 
gence  of  the  defendant's  engineer  was  the  natural,  primary^ 
and  proximate  cause  of  the  entire  occurrence. 

The  appellant's  further  contention,  however,  is,  that  as 
plaintiff  was  a  passenger  on  the  Southwest  Pennsylvania  Rail- 
road Company,  it  was  a  proper  and  legal  defense  for  him  to 
show  that  the  negligence  of  the  railroad  company  contributed 
to  the  injury;  that  in  such  case  the  negligence  of  the  company, 
which  was  a  common  carrier,  must  be  imputed  to  the  plaintiff 
as  a  passenger  in  the  carrier  vehicle.  Loekhart  v.  Lichten^ 
thaler,  46  Pa.  St  151,  and  Philadelphia  etc.  R.  R.  Co.  v.  Boyer,  97 
Pa.  St  91,  are  cited  in  support  of  this  doctrine.  In  Lockhari 
Y.  LichUnthaler^  46  Pa.  St  151,  it  was  held  that  where  a  pa»* 
senger  in  a  carrier  vehicle  is  injured  by  a  colliBion,  resulting 
from  the  negligence  of  those  in  charge  of  it  and  those  in  charge 
of  another  vehicle,  the  carrier  only  is  answerable  for  the  in* 
jury;  and  this  case  was  followed  by  Philadelphia  etc.  R.  R,  Cik 
Y.  Bo^er^  97  Pa.  St  91,  where  the  same  rule  was  applied.  The 
decimon  in  Lockhari  y.  Lichtenthaler,  46  Pa.  St.  151,  as  we  said 
in  Dean  y.  Pennsylvania  R.  JR.  Co.,  129  Pa.  St  520,  15  Am.  St 
Rep.  733,  was  made  by  adopting  the  conclusion  of  the  Eng- 
lish courts  in  Bridge  y.  Orand  Junction  Ry  Co.,  3  Mees.  ft 
W.  247  (1838),  in  the  exchequer;  Thorogood  v.  Bryan,  8  Com, 
B.  116;  65  Eng.  Com.  L.  114;  and  CatUin  v.  HiUs,  8  Com.  B. 
123  (1849),  in  the  common  bench.  These  cases  were  followed 
in  the  exchequer,  in  Armstrong  v.  Lancashire  etc.  R^y  Co.,  44 
L.  J.  Ex.  89  (1876);  L.  R.  10  Ex.  47. 

Bat  Thorogood  r.  Bryan,  8  Com.  B.  115,  65  Eng.  Com.  L. 
114,  which  is  the  leading  case,  has  recently  been  overruled  in 
the  English  court  of  appeals:  The  Bemina  Mills  v.  Armstrong^ 
12  Pro.  A  D.  68;  and  the  doctrine,  although  formerly  ai^ 
cepted  in  many  of  the  states,  is  now  generally  disapproYed. 
The  authorities  in  England,  and  the  great  current  of  author- 
ity in  this  country,  are  against  it  The  cases  are  collected  in 
Dean  y.  Pennsylvania  R.  R.  Co.,  129  Pa.  St  520;  15  Am.  St 
Rep.  733.  They  are  numerous,  and  it  is  unnecessary  to  refer 
fo  them  here.  What  was  there  said  was  given  as  an  individ- 
nal  opinion  merely,  and  was,  to  some  extent  perhaps,  Mteir 
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dietnrn;  but  we  are  now  unanimously  of  opinion  tbat  tlie  views 
there  expreeeed  semewbat  hi  advance  contain  a  proper  expo- 
sition of  the  law.  The  identification  of  the  passenger  with  the 
negligent  driver,  or  the  owner,  or  with  the  carrier,  as  the  case 
may  be,  without  hie  co-operntion  or  encouragement,  is  a  gnr 
tuitous  assumption.  As  Mr.  Justice  Field  said  in  LittU  %, 
Huekett,  116  U.  S.  366:  ^  There  is  no  such  identity.  The  par* 
ties  are  not  in  the  same  position.  The  owner  of  a  public  con- 
yeyanoe  is  a  carrier,  and  tbe  driver,  or  the  person  inainaging 
it,  is  his  servant;  neither  of  them  is  the  servantof  the  passen- 
ger, and  his  asserted  identity  with  them  is  contradicted  by  the 
daily  experience  of  the  world."  The  rtttionale  of  the  rule  of 
Thorogood  v.  Bryan^  8  Com.  B.  115,  65  Bng.  Cool  L.  114,  is 
expressly  disavowed  in  our  own  case  of  Leekhart  v.  Lichten' 
thtder,  46  Pa.  St.  151,  and  it  is  now  rejected  as  Qutenable  and 
wholly  indefensible. 

Nor  is  there  any  rule  or  principle  of  public  polioy  which 
will  support  such  a  doctrine.  If  a  person  is  injured  by  the 
concurrent  and  contributory  negligence  of  two  persons,  one  of 
them  being  at  the  time  the  common  carrierofhis  person,  there 
is  no  reason,  founded  in  public  policy  or  otherwise,  which 
should  release  one  of  them  and  hold  the  other.  It  is  true,  the 
carrier  may  be  subjeoted  to  a  higher  degree  of  care  than  his 
co*tort-feasor,  but  this  afibrds  no  reason  wliy  either  or  both  of 
them  should  not  be  held  to  that  degree  of  care,  respectively, 
which  the  law  imposes  upon  them,  and  to  be  answerable  in 
damages  accordingly.  The  general  rule  midoubtedly  is,  if  a 
person  suffers  injury  from  the  joint  negligence  of  two  parties, 
and  both  are  negligent  in  a  manner  which  contributes  to  the 
injury,  they  are  liable  jointly  and  severally,  and  it  would  seem, 
in  principle,  to  be  a  matter  of  no  consequence  that  one  of  them 
is  a  common  carrier.  Neither  the  comparative  degrees  of  care 
required,  nor  the  comparative  degrees  of  culpability  estab- 
lished, can  affect  the  liability  of  either. 

The  whole  subject  is  fully  discussed  in  D$an  v.  /Vnnsjft- 
vajna  R.  R.  Co.^  129  Pa.  St.  520,  15  Am.  St.  Rep.  783,  and 
we  do  not  desire  to  repeat  what  was  there  said.  We  think 
the  law  was  correctly  stated  in  the  charge,  and  in  the  answers 
to  the  points  subnritted  by  the  defendant's  oounsel,  imd  the 
judgment  ia  affirmed. 

H.  o.  BtnrriNG^B  appeal. 
Clark.  J.    There  was  evidence  in  this  case  that  the  plain- 
tiff, Henry  C.  Bunting,  at  the  time  of  the  trial  was  suffering 
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from  what  is  known  as  firight's  disease  of  the  kidneys.  Upon 
a  chemical  analysis,  albumen  was  found  in  his  urine;  he  suf- 
fered  fcom  dizziness,  Cailore  of  sight,  and  douUe.  visioa;  ke 
wae  feeble,  had  shortness  of  breath,  and  a  staggering  gaat^  and 
«xhibitBfLoithar  symptoms  of  this  malady.  The  testlnyony  of 
flmne  «f  lAie  inedical  experts  was,  that  they  beliered  him  to  be 
suffering  from  Bright's  disease,  and  there  was  little,  if  any» 
evidence  to  the  contrary.  The  court  very  properly,  therefore^ 
histmcted  Mre  jury  that  there  was  proof  of  this  fact  in  the 
ease;  that  it  was  a  dangerous  disease,  and  that  they  shoulU 
take  this  into  consideration  in  determining  Mr.  Bunting's  ex* 
pectancy  of  life  and  the  loss  of  his  earning  power.  Nor  was 
there  any  evidence  to  justify  the  jury  in  finding  that  this  dis- 
ease was  caused  by  the  personal  injuries  received  in  the  col* 
liaion. 

The  judgment  is  therefore  affirmed. 

p.  J.  bunting's  appeal. 
Clabk,  J.    As  we  find  no  assignments  of  error  filed  in  this 
case,  the  appellant  stating  that  none  will  be  filed,  the  prothon- 
otary  is  directed  to  enter  a  non  prosequitur. 


KBauaxMGB— Pboxematx  Oaubb— Txst  of. — Proximate  eanse  in  raf- 
«»nM  to  negligence  is  where  the  faeto  oonstitate  a  oontinaone  socoeMion 
of  erenta  to  linked  together  ae  to  become  a  natural  whole,  and  are  the  conse- 
qnenoe  of  the  accidents  Haverly  v.  SkUe  tie.  B.  IL  Co..  135  Pa.  St  50;  20 
Am.  St.  Bep.  S4S,  and  note. 

NaouBBHOB — pROznciTB  CivsB  —  Qnsmov  or  Law  or  or  Fact. — 
ftturimate  eanae  ia  ordinarily  a  qnestion  for  the  jnry  to  decide:  Note  to 
HamH9T.BkaeLbiMUc  R.  R.  Ool,  iOAm.  8t  Bop.  852;  hot  when  the  «n- 
diapnted  facts  prove  actaal  negligence,  it  becomes  a  qvesticii  for  the  oontt: 
F6m  T.  BoAtU,  10  Allen,  535;  87  Am.  Dea  682L 

KaouamcB^LiABiLiTT  fob  Oonoubrbmt  Kbouobkob. — Where  the 
eeoeaTrent  negligence  of  two  parties  residts  in  injury  to  a  third,  the  negli- 
fsnes  of  Bctthor  ia  a  defense  to  Hm  negligenso  of  the  other,  and  both  are 
liabls  in  damages  lor  the  injury:  Qm^eU.  E^y  Co.  ▼.  McWhirka^  11  Tex.  858; 
19  Am.  BL  Bep.  755^  sod  note;  Bankbn  r.  CeiUrtd  P.  E.  E.  Cok,  IZ  OnL  9Mi 
MeAdoo  T.  JSkhMmd  ete:  1?.  i2.  Cb.,  106  K.  a  140. 

Kbgugbvob — Vaotb  IK  RsDuonoN  or  Damaobb.  —  The  right  to  recorer 
fcw  pwsonal  infvryls  not  impaired  by  tiie  fact  that  tiie  plaintiff  was  soffering 
with  Brii^tfs  dfsssse  at  the  tioM  of  iajvyt  Lmtlmfiik  ^k.  S'p  Co.  r.  Snyder. 
117  Ind.  485;  10  Am.  8t  Bep.  80,  and  note  eootaiiMi«  aioU  disimsmnn  of 
whether  or  not  ofidanos  of  iaoarable  Jiiissi  anj  1m  given  ia  MitlgpUioB  sf 
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WmAUVULKST    CoirVlTANOS    BKTWSBK     HtT8BA5D    AHD    WifB  — BmI 

SuBSBQUBNT  CRBDITOR&  —  ▲  Yolantary  eon^eyanoe  by  an  huolri 
kosband  to  hit  wife,  with  intent  to  plaoe  hifl  real  estate  beyond  tha 
of  orediton,  ia  fraadnlent  and  Toid  as  to  hia  subsequent  creditor  without 
notice  of  the  conveyance^  and  the  record  of  it  is  not  oonstmettve  notioo 
to  him. 

Ejectment  by  A.  M.  Marshall  against  G.  G.  and  Minnie  A. 
Roll.  Marshall  claimed  title  under  sheriff's  deed  in  pur- 
suance of  sale  made  under  a  judgment  against  O.  C.  Roll  in 
favor  of  Meyer  and  Lang.  The  defendants,  G.  C.  and  Minnie 
A.  Roll,  claimed  title  under  prior  deeds  from  them  to  one 
Drinker,  and  from  him  to  Minnie  A.  Roll.  The  remaining 
facts  found  are  stated  in  the  opinion.  Judgment  for  plaintiff, 
and  the  defendants  appeaL 

John  F.  Cox,  D.  T.  WaUon^  and  C.  C.  Diehey,  for  the  ap- 
pellants. 

MarshaUs  and  Inihrie,  J.  A.  Evans,  and  J.  8.  and  J.  E.  Fergi^ 
9on^  for  the  appellee. 

Per  Curiam.  The  jury  have  found  that  at  the  time 
George  C.  Roll  conveyed  the  real  estate  in  controversy  to  his 
wife  he  was  insolvent,  and  that  the  conveyance  was  made 
with  the  fraudulent  intent  of  placing  said  real  estate  beyond 
the  reach  of  his  creditors.  This  finding  was  fully  warranted 
by  the  evidence.  It  was  alleged,  however,  that  inasmuch  as 
the  conveyance  was  made  and  recorded  before  the  indebted- 
ness to  Meyer  and  Lang  arose,  it  was  not  fraudulent  as  to 
them.  It  does  not  appear  that  they  had  knowledge  of  the 
conveyance,  and  the  record  was  not  constructive  notice  to 
them.  Had  they  been  purchasers  or  mortgagees,  the  case 
might  have  been  different  Meyer  and  Lang  were  mere 
creditors,  and  were  not  obliged  to  search  the  records  every 
time  they  sold  a  bill  of  goods.  The  jury  having  found  thai 
the  conveyance  was  made  with  intent  to  binder  and  delay 
subsequent  creditors,  there  is  nothing  left  for  ns  to  diseun. 

Judgment  affirmed.  

VoLaKTART  CONVIVAMOB  —  RlOHTS  OF  OSBDITOBa.  — If  a  HUUI  wIlO  is  fal* 

flolvent  settles  or  conveys  his  property  to  his  wife,  the  law  oondades  the 
hitentioa  on  his  part  of  defrauding  his  creditors:  Note  to  Hagtrmsm  r. 
Buchanan,  14  Am.  8t.  Rep.  747;  Lehman  v.  Hawks,  121  Ind.  641;  DigffS  v. 
MeOuUough,  69  Md.  602.    And  the  same  principle  applies  where  the  hnaband 
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pays  the  porrhMe  wutmaj  and  procarea  the  oonvayanoe  of  land  ia  the  naxna 
of  his  wife:  Bmm  t.  Bromberg^  88  Ala.  620.  The  parohase  of  property  by  a 
wifa  of  insolvant  hasbsad  is  a  sespioioos  circnmstanoe:  White  r,  CUuibif,  198 
Ma  163;  and  tha  omm  is  apoo  her  to  prove  that  the  parcbase-money  was  paid 
by  her  cat  of  her  separate  funds:  ^ioa^s  y.  EdwaHi^  86  Ala.  882$  Le9i  t. 
MotkMkUd,  68  Md  848;  Taie»  r.  Law,  86  Va.  117. 


Ghablbs  Ttbbbll  Loan  and  Building  Assooia- 

TioN  u  Haley. 

pn  PaNHSYLVAMlA  STATB,  47&] 

BiFiLDiiio  AflBOOUTiov — RiOBT  OF  ST0GKHOLDBB& — When  stook  in  a 
bnUding  association  has  matnred,  althongh  its  matnrity  has  not  been 
declared  by  the  association,  the  debt  of  a  borrowing  stockholder  is  paid; 
ha  is  entitled  to  his  securities,  and  the  association  has  no  right  to  rs- 
eover  a  judgment  against  him  for  the  amount  of  his  loan. 

BoiLDDTO  AasooiATioH — Matubitt  ot  Stook — Btidbnok. — Where  the 
eonstitntion  and  by-laws  of  a  building  association  provide  for  a  division 
af  profits  when  it  shall  be  ascertained  that  stook  has  matured,  a  bor- 
rowing stockholder  may  show,  when  sued  upon  the  security  for  hii  loan, 
that  upon  a  proper  application  of  such  profits  his  stook  has  matured, 
and  ia  worth  par  or  is  at  a  premium. 

BoiLDDio  AflsooiATiOH  —  DavsNUii  OF  BORROWING  Stookholdsr.  —  Where 
the  stock  of  a  borrowing  stockholder  in  a  building  association  has  ma* 
tored,  he  has  a  right  to  stop  paying  Assessments,  and  rely  upon  the  sur- 
render ef  the  security  for  his  loan,  and  when  sued  thereon  he  may 
aet  «p  as  an  equitable  defense  aoid  show  that  his  stook  has  matured,  as 
a  aabstitnte  for  a  bill  in  equity  for  that  purpose^  or  he  may  bo  entitled 
to  a  numdanmi  to  compel  the  association  to  deolare  the  matnrity  of  hia 
atodk. 

XfiPBrci^BBViRW  of  Ousr  of.  »  The  appellate  court,  in  reviewing  the 
lafuMl  to  admit  an  offer  to  show  certain  facts  by  a  witness,  will  assume 
thai  be  had  sufficient  knowledge  to  sustain  the  offer,  in  the  abaenoe  of 
proof  to  the  oontraiy,  or  objection  to  his  competency  as  a  witness. 

IPtBtaiii  Qarman^  for  the  appellant. 

John  H.  Stoan^  for  the  appellee. 

Pazson,  0.  J.  The  plaintiff  below  is  a  building  aesoeia- 
tion;  the  defendant  is  a  stockholder  in  the  same.  He  pro- 
cmred  a  loan  of  money  from  the  association,  and  gave  his 
bond  and  mortgage  therefor.  After  his  stock  had  matured, 
as  he  alleges,  the  association  entered  judgment  upon  the 
bond,  by  virtue  of  the  warrant  of  attorney  attached.  This 
judgment  was  opened  by  the  court  below  upon  his  applica* 
tioD,  and  a  trial  had  to  ascertain  how  much  was  due  upon  the 
mortgage.  The  result  was  a  verdict  for  the  full  amount.  The 
defense  was,  that  the  stock  of  the  series  to  which  the  defend- 
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ant  belonged  bad  tnlly  matured,  and  was  worth  par,  yiz.,  twi> 
hundred  doUara  per  share. 

If  the  defendant  ia  right  in  his  contention,  lie  eertainlj 
ought  to  bare  an  opportunity  of  showing  it,  under  faia  equi* 
table  plea  of  payment  As  the  ease  stands,  he  has  a  jndg* 
ment  at  law  against  him  for  the  full  amount  of  the  mortgage, 
which  carries  with  it  the  costs  of  suit,  while  I  see  no  relief 
from  the  effect  of  this  judgment,  except  by  a  proceeding  in 
equity,  which  involves  additional  expense  and  trooble.  It 
would  be  unjust  to  subject  him  to  all  this,  if  in  point  of  fact 
his  series  has  matured.  It  is  a  well-settled  rule  that  when 
mioh  stock  has  matured  the  debt  is  paid,  and  the  borrower  is 
entitled  to  a  return  of  fais  securities.  There  may  be  circum- 
stances which  prevent  or  delay  the  maturity  of  the  stock  in  a 
given  instance.  This  may  result  from  fraud  or  miaiuanage- 
ment  on  the  part  of  the  officers  of  the  association,  or  from  loss 
on  investments.  But  when  the  stock  has  fiedrly  matured,  I 
am  unable  to  see  what  right  the  association  has  to  recover  a 
judgment  against  one  of  its  stockholders  for  the  amount  of 
his  loan. 

While  the  case  was  not  very  fully  or  elearly  presented,  there 
appears  to  have  been  a  dispute  between  the  association  and 
the  defendant  as  to  the  maturity  of  the  stock.  The  aeries  to 
which  the  defendant  belonged  wsm  started  in  1877.  He  had 
nothing  to  do  with  the  other  series;  as  to  them  he  was  not  a 
member  of  the  association.  With  the  profits  or  losses  of  other 
series  he  had  no  conoerou  He  claimed,  and  upon  the  trial 
below  offered  to  prove  by  Joseph  Sheehan,  a  witness  called 
by  him,  that  *'  the  stock,  in  the  series  in  which  defendant  was 
a  stockholder  and  bad  borrowed  the  loan  in  controversy,  had 
reached  a  value  of  $200;  and  furUier,  that  the  stock  opon 
which  he  had  borrowed  the  loan  in  controversy  was  worth,  in 
November,  1887,  $218.24  cents  a  share."  This  offer  was  ob- 
jeeted  to  by  the  plaintiff,  because  ^tbe  constitution  and 
by-laws  provide  a  method  for  division  of  profits,  and  witness 
eould  testify  only  as  a  matter  of  judgment."  The  objection 
was  sustained  by  the  court  below. 

The  witness  was  not  a  member  of  the  assocration,  and  may 
not  have  had  any  knowledge  upon  the  subject;  yet  as  the 
olfcr  was  rejected,  we  must  assume  he  would  have  sustained 
the  oflfer.  His  means  of  knowledge  could  have  been  tested 
opon  bis  cross-examination.  The  objection  was  to  the  com* 
peteaty  ef  tfav  evidence,  not  to  that  of  the  witness.    If  ww 
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concede  that  the  conetitution  and  by-laws  provide  a  metliod 
of  the  diTision  of  profits,  it  fifoee  not  follow  that  the  evidence, 
if  received,  would  not  have  showed  that  they  have  been  di- 
vided precisely  as  the  constitution  and  by-laws  direct  On 
the  other  hand,  the  profits  of  defend ant*a  aeries  may  have 
been  applied  to  some  other  series^  to  aid  in  part  to  make  up 
its  losses.  All  this  the  defendant  had'  a  right  to  show,  yet  the 
inquiry  was  throttled  at  ite  very  commencement  It  may  be 
the  defendant  would  have  been  entitled  to  a  mandamus  to 
compel  the  corporation  to  divide  and  apply  the  profits  to 
their  proper  series,  and  to  declare  the  series  matured,  or,  if 
neoessary,  to  file  a  bill  in  equity  for  a  like  purpose.  But  he 
was  not  bound  to  assume  the  position  of  an  actor,,  and  involve 
himself  in  the  expense  which  either  of  these  proceedings 
would  have  entailed  upon  him.  If  his  series  had  matured, 
be  was  entitled  to  stop  paying,  and  to  rely  upon  the  associa* 
tion  surrendering  his  securities  when  the  proper  time  arrived. 
If,  instead  of  doing  this«  the  association  brings  suit  upon  bis 
mortgage,  he  can  surely  set  up  an  equitable  defense,  and  show 
that  his  stock  has  matured.  Such  defense  is  a  substitute  for 
a  bill  in  equity  for  that  purpose.  To  meet  such  defense  the 
association  can  show,  if  the  fact  be  so,  that  the  stock  has  not 
matured;  thal^  it  has  met  *.?ith  losses;  or  any  circumstances 
which  tend  to  prove  that  the  stock  is  not  worth  par.  This  is 
no  hardehip,  aeit  has  in  its  posGession  and  mider  its  control 
all  the  booksy  papers,  and  other  evidence  which  bear  upon 
the  actual  value  of  the  stock.  It  can  show  how  the  profits 
have  been  divided;  and  if  they  have  been  divided  contrary  to 
law,  the  error  can  be  corrected  by  the  ooort  Such  associa- 
tions, while  useful  in  many  inetanaeSt  are  not  above  the  law, 
and  cannot  arbitEarily  dispose  of  the  property  of  their  mem- 
bers. 

If  the  defendant  casl  sustain  bis  offiar,  he  has  a  full  defense 
to  the  mortgage,  and  we  are  of  opinion  tiie  evidence  should 
have  been  admitted* 

The  judgment  ia  ravened,  and  a.  eroir^  faeiaa  da  neve 
awarded.  ^___ 

BcTiLDiiro  lire  Lojur  Assooutions. -*  For  the  law  of  Imilding  and  loan 
— oaiatio—  gmiandly,  aee  BtibmimM  r.  American  H.  Aul'n,  10  Md.  897;  69 
Mm.Dms.lM,  idl  atwaltd  rnu^  lfi9>>ies>  wbenia  an  diaomaad  the  rights 
etmanibwa  and  ttmkkMm  ia  wwh  — inaitMwi  Seeelao  £faw  0%  Arfl* 
%  «C&  a ji'e  «.  IK<wMr,  122Ind..78|  17.  Am^  St.  Sepu  M2. 
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Lantz  v.  Vermont  Ltpb  Insubanob  Company. 

(189  PBirNSTLVAlflA.  8TATB,  Mft.] 

IssuRANOB  —  FoRTBrruBi  — NoN-WAiYSR  OT,  BT  AoBMT.  -—  Where  A  policy 
of  life  insaranoe  prorides  that  if  the  preminms  are  not  paid  at  matori^ 
the  polioy  beoomee  void;  that  the  aooeptanoe  of  a  premium  after  mata* 
rity  is  not  a  wuyer  of  the  payment  of  future  premiums  at  maturity;  and 
that  only  the  president  and  secretary  together  hav^e  power  to  alter 
policies  or  waive  forfeitures,  — the  aooeptanoe  of  overdue  premiums  bj 
the  oompany,  and  the  promise  of  its  agent^  after  the  maturity  of  a  sub- 
sequent premium,  to  accept  it  if  paid  before  a  certain  time,  is  not  m 
waiver  by  the  oompany  ol  the  forfeiture  caused  by  the  failure  to  pay 
the  last  premium  at  maturity;  and  in  the  event  of  the  death  of  the  in- 
sured before  the  payment  of  such  overdue  premium,  the  policy  is  void. 

ImuBAMOB — FoRTBiTURK  —  Rrvival.  — A  policy  of  life  insurance,  forfeited 
for  non-payment  of  a  premium  at  maturity,  can  only  be  revived,  as  fsr 
as  the  insured  is  concerned,  by  the  actual  payment  and  aooeptanoe  of 
such  premium,  or  by  a  contract  based  upon  a  sufficient  consideratioo. 

Ihsurakob — FoBVBirnRB  —  Rbviy al — Wakt  ot  GoNsmBRATioir.  —  Whera 
a  policy  of  life  insurance  is  forfeited  for  failure  to  pay  a  premium  at 
maturity,  the  unauthorised  promise  of  the  agent  ol  the  insurer  to  re- 
ceive such  premium,  if  paid  within  a  certain  time  thereafter^  is  without 
consideration,  and  will  not  revive  the  policy. 

Rudolph  M.  Schickj  for  the  appellaat. 
Addbert  E.  Stoekwell^  for  the  appellee. 

Paxson,  C.  J.  This  was  an  action  on  a  policy  iasaed  hf 
the  defendant  company,  insuring  the  life  of  Simeon  B.  Lanti, 
for  the  benefit  of  his  wife,  Byalina  E.  Lants,  the  plaintiff  be- 
low.  The  policy  stipulated  that  the  premiums  should  be 
paid  quarterly,  on  the  nineteenth  days  of  February,  May, 
August,  and  November  in  each  year;  that  if  the  said  pre- 
miums should  not  be  paid  on  the  days  named  and  in  the 
lifetime  of  the  assured,  the  policy  should  cease  and  deter- 
mine; that  the  acceptance  of  a  premium  after  maturity 
should  not  be  deemed  or  construed  as  a  waiver,  or  as  any 
evidence  of  an  agreement  to  waive  the  payment  of  any  future 
premiums  at  the  time  the  same  shall,  by  the  terms  of  the 
policyi  become  payable;  and  that  no  person  except  the  presi* 
dent  and  secretary,  acting  together,  are  authorized  to  make, 
alter,  or  discharge  contracts  or  waive  forfeitures. 

Upon  the  trial  below,  it  was  among  the  admitted  facts  ol 
the  case  that  the  premiums  falling  due  in  May,  Augusti  and 
November,  1887,  were  not  paid  at  maturity,  b^  were  paid 
after  maturity,  and  accepted  by  the  oompany;  that  the  pre- 
mium due  on  February  19,  1888,  was  not  paid  at  maturity; 
tiiat  on  March  2, 1888,  a  brother  of  the  insured^  who  was  aliio 
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m  policy-holder,  ealled  on  the  general  agent  of  the  company 
in  Philadelphia,  and  informed  the  latter  that  Simeon  B. 
liantz  would  be  down  on  March  6th  to  pay  his  premium,  and 
was  told  that  he,  the  agent,  did  not  make  out  his  monthly ' 
report  until  the  10th  of  the  month,  and  that  if  the  premium 
was  paid  by  the  9th  it  would  be  all  right  So  far  there  is  no 
dispute.  But  Mr.  Lantz,  the  witness,  testified  that  there  waa 
no  condition  annexed  to  the  promise  to  receive  the  money, 
while  Mr.  Ryer,  the  agent,  testified  that  he  said  he  would  re- 
ceive the  money,  provided  the  insured  was  in  his  usual  health 
at  the  time;  that  he  would  have  to  be  satisfied  upon  this 
point,  either  by  a  health-certificate,  or  by  seeing  the  insured 
personally,  and  that  in  the  mean  time  the  latter  was  carrying 
the  risk  himself.  This  question  of  fact  was  submitted  to  the 
jary,  and  they  have  found  there  was  no  condition  annexed 
to  the  promise.  We  must  therefore  treat  the  case  upon  this 
basis. 

It  mmj  simplify  the  discussion  somewhat  to  note  the  fol- 
lowing  admission  of  the  learned  counsel  for  the  company,  to  i 
be  found  on  page  12  of  his  paper-book:  ^  It  was  admitted  on  i 
the  trial  that  the  insured  had  paid  three  prior  premiums  I 
after  maturity,  which  had  been  received  by  the  defendant; 
and  abo  that  the  manager  was  in  the  habit  of  and  practically 
bad  authority  to  receive  premiums  and  deliver  renewal  re- 
oeipts  after  maturity,  provided  that  the  insured  was,  at  the 
time  of  the  payment,  in  good  health.  This  was  as  far  as 
the  testimony  went  There  was  no  evidence  which,  even  the 
plaintiff  pretends,  goes  to  show  that  the  agent  had  authority, 
or  has  ever  acted  beyond  this,  or  that  the  company  had  ever 
known  of  or  ratified  such  agreement;  and  it  was  further  ad- 
mitted that  if  Simeon  B.  Lantz,  the  insured  in  this  case;  had, 
on  March  9th,  been  alive  and  in  good  health,  and  had  ten- 
dered payment  of  the  premium,  it  would  have  been  received.** 

Simeon  B.  Lantz,  the  insured,  waa  in  good  health  on  March 
Sd,  but  was  taken  ill  on  the  next  day,  and  died  on  March 

etb. 

The  above  admission  disposes  of  any  question  as  to  the 
authority  of  the  general  agent  to  receive  overdue  premiums. 
Bot  we  must  stop  where  the  admission  ends,  unless  a  further 
or  greater  authority  is  to  be  found  in  the  evidence.  In  order 
to  eetablish  an  authority  to  receive  an  overdue  premium  after 
the  death  of  the  insured,  one  of  two  things  must  be  shown, 
via.:  1.  An  express  authority  to  do  so,  conferred  upon  him  by 
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the  company;  or  2.  Such  a  couraeof  dealing,  oa  the  part  of  the 
eompany,  by  ratifying  or  reoogniang  such  acts,  of  tbe  agents 
as  woald  jaetify  persons  dealing  with  said  company  in  a«- 
Buming  that  he  poesessed  snch  authority.  There  is  not  a 
word  in  the  testimony  to  sustain  either  dt  these  propositions. 
All  that  it  shows  was  the  receipt  of  overdue  premiums  on 
three  oocasiona  But  the  insured  was  in  full  li&  and  health 
at  the  time.  The  case  of  the  plaintiff^  if  sustained  at  all, 
must  re&t  upon  the  promise  of  the  agent  to  receive  the  pre- 
mium up  to  the  ninth  day  of  March.  This  promise,  as  before 
observed,  the  jury  have  found  to  be  an  unconditional  one. 
This  I  understand  to  mean  that  the  money. would  be  received 
as  late  as  the  9th  of  March,  without  regard  to  the  health  of 
the  insured,  or  even  his  death  prior  to  that  time.  It  remains 
to  consider  the  legal  effect  of  such  promise. 

The  first  question  which  logically  suggests  itself  is,  What 
was  the  legal  effect  upon  the  status  of  the  policy  by  the  de- 
fault or  faikire  to  pay  the  premium  due  on  the  19th  of  Feb- 
ruary? Did  it  continue  to  bind  the  company  and  protect 
the  insured  thereafter?  And  if  so,  how  long  did  it  remain 
in  force?  Was  it  for  a  week,  a  month,  or  a  year?  I  know  of 
no  instance  in  which  a  policy  was  held  to  be  in  force  after 
such  a  deJGault,  unless  in  pursuance  of  a  contract  made  be- 
tween the  company  and  the  insured  contemporaneous  with 
the  insurance,  or  during  the  life  of  the  policy.  In  Heltiu  v. 
Philadelphia  L.  Ins.  Ca^  61  Pa.  St  107,  100  Am.  Dec.  621, 
the  plaintiff  offered  to  prove  "  that  it  is  the  custom  among 
insurance  companies  to  receive  premiums  if  tendered  at  any 
time  within  thirty  days  of  the  time  they  fall  due,  provided 
the  insured  is  in  usual  healthy  and  that  this  is  the  custom 
among  companies  issuing  policies  stipulating  that  non-pay- 
ments of  premiums  at  the  day  shall  be  a  forfeiture."  This 
offer  was  rejected  by  the  court  below,  and  the  rejection  was 
held  to  be  error.  Chief  Justice  Thompson  saying:  "  It  might 
have  been  a  diiBcult  thing  to  prove  such  a  custom,  hut.  that 
was  not  a  good  ground  on  which  to  refuse  the  offer."  Tias 
grounds  of  this  decision  are  obvious.  While  a  custom  wUch 
has  grown  into  a  law  may  not  be  heard,  as  a.  general  rule,. to 
affect  the  terms  of  a  statute,  nor  a  contract,  to  the  extent. «f 
enlarging  or  abridging  the  force  of  it,  yet  it  may  interpret 
either:  Rapp  v.  Palmer^  3  Watts,  178.  The  chief  jjoatica 
gives  a  number  of  examples  of  the  application  of  this  ptinci* 
pie;  among  others,  the  familiar  instance  of  the  daya  oC  graoa 
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on  oommercial  paper.  By  the  custom  of  merchants,  so  uni* 
vereal  as  to  have  grown  into  law,  such  paper  is  not  due  until 
thrae  days  after  it  purports  to  be  dne;  or  rather,  the  remedy 
is  SQspended  during  tiiat  period. 

It  was  not  alleged  ftbat  any  such  enstom  existed  in  this 
ease.  There  was  n«it  even  an  oBbr  to  show  it,  much  lees  proof 
to  support  it.  Did  the  fact  that  tlie  company  upon  three 
prior  occasions  accepted  the  premium  firom  the  insured  after 
maturity,  the  insured  being  in  good  health  at  the  time,  con- 
tinue  the  policy  in  force  after  the  de&ult  on  the  19th  of 
February?  I  know  of  no  authority  for  such  a  proposition, 
and  none  has  been  called  to  our  attention.  It  was,  at  most,  a 
mere  personal  indulgenoe, — «  matter  of  grace  on  the  part  of 
the  company;  and  all  that  oan  be  claimed  for  it  is,  that  it  may 
have  led  the  insured  to  believe  thai  if  he  again  neglected  to 
pay  on  the  day,  the  mon^  would  be  aceepted  if  paid  shortly 
thereafter,  provided  no  change  had  occurred  in  his  condition 
of  health.  The  law  upon  this  subject  is  so  clearly  stated  by 
Hr.  Justice  Bradley,  in  Thomjmonv.  Knickerbocker  L.  In».  Co.., 
104  U.  S.  262,  that  I  need  make  no  apology  for  quoting  it  at 
length:  *'The  last  replication  sets  up  and  declares  that  it 
was  the  usage  and  custom  of  the  defendants,  practiced  by 
them  before  and  after  the  making  of  said  note,  not  to  demand 
punctual  payment  thereof  at  the  day,  but  to  give  days  of 
grace,  to  wit,  for  thirty  days  thereafter;  and  they  had  repeal 
edly  BO  done  with  Thompson  and  others,  which  led  Tbomp* 
flOB  to  rely  on  such  leniency  in  this  case.  This  was  a  mere 
matter  of  voluntary  indulgenoe  on  the  part  of  the  company, 
or,  as  the  plaintiff  himself  calls  it,  an  act  of  leniency.  It 
cannot  be  justly  construed  as  a  permanent  waiver  of  the 
clause  of  forfdtore,  or  as  implying  any  agreement  to  waive 
it,  or  to  continue  the  same  indulgence  for  the  time  to  come. 
As  long  as  the  assured  continued  in  good  health,  it  is  not  smv 
prising,  and  should  not  be  drawn  to  the  company's  prejudice, 
that  they  were  willing  to  accept  the  premium  after  maturity, 
and  waive  the  forfeiture  which  they  might  have  insisted  upon. 
This  was  for  the  mutual  benefit  of  themselves  and  the  as- 
sured at  the  time;  and  in  each  instance  in  which  it  hap- 
pened, it  had  respect  only  to  that  particular  instance,  without 
involving  any  waiver  of  the  terms  of  the  contract  in  reference 
to  their  future  conduct.  The  assured  had  no  right,  without 
aome  agreement  to  that  effect,  to  rest  on  such  voluntary  in- 
dulgence shown  on  one  occasion,  or  on  a  number  of  occasions. 
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ae  a  ground  for  claiming  it  on  all  occasions.  If  it  were  other* 
wise,  an  insurance  company  could  never  waive  a  forfeiture  on 
an  occasion  of  a  particular  lapse  without  endangering  its 
right  to  enforce  it  on  occasion  of  a  subsequent  lapse.  Such  a 
consequence  would  be  injurious  to  them  and  to  the  public.** 

The  consequence  of  a  default  in  the  payment  of  the  pr»» 
mium  is  defined  in  the  policy  itself.  It  declares  that  if  not 
paid  on  the  days  named  and  in  the  lifetime  of  the  insured, 
the  policy  should  '^  cease  and  determine."  By  this  I  under- 
stand  that  it  is  suspended;  it  ceases  to  bind  the  company  and 
to  protect  the  assured,  and  this  without  any  act  or  declara- 
tion on  the  part  of  the  former.  It  does  not  require  a  formal 
forfeiture.  This  term  is  often  used,  and  I  think  inaccurately 
in  such  cases.  Nor  is  the  policy  void  in  the  general  sense  of 
that  terra.  It  is  voidable  at  the  election  of  the  company,  and 
that  election  can  be  exercised  without  notice  to  the  assured, 
for  the  reason  that  the  policy  itself  is  notice  that  his  rights 
cease  with  the  non-payment  of  the  premium.  As  to  him  it  is 
a  dead  policy.  It  is  true,  it  may  be  restored  to  life  by  the 
subsequent  payment  of  the  premium  and  its  acceptance  by 
the  company.  This,  however,  is  a  new  contract,  by  which  the 
company  agrees,  in  consideration  of  the  premium,  to  con* 
tinue  in  force  a  policy  which  had  previously  expired;  in  other 
words,  it  is  a  new  assurance,  though  under  the  former  policy: 
Want  V.  Blunty  12  East,  183.  I  do  not  understand  it  to  be 
contended  that,  had  the  assured  died  between  the  19th  of 
February  and  the  2d  of  March,  there  could  have  been  a  re* 
covery  on  this  policy.  It  seems  almost  a  work  of  supereroga- 
tion to  cite  authorities  for  so  plain  a  proposition,  and  I  will 
refer  to  but  few,  out  of  an  abundance. 

In  Waahingian  tic.  Ins.  Co.  v.  RoaenbergeTy  84  Pa.  Bt  873, 
which  was  a  case  of  fire  insurance,  our  brother  Sterrett,  after 
saying  that  the  default  suspended  the  protection  of  the  policy, 
continued:  '^  Upon  the  payment  of  the  assessment,  the  policy 
would  have  been  revived  in  its  full  vigor;  but  it  was  never 
paid,  or  even  tendered,  until  after  the  fire,  and,  as  delinquent 
policy-holders,  they  had  no  right  to  maintain  the  action  with* 
out  showing  that  the  default  was  either  waived  or  excused  by 
the  company.  There  is  no  evidence  of  waiver,  nor  do  we 
think  there  is  any  evidence  to  excuse  the  default.  There  was 
considerable  testimony  showing  that  great  indulgence  was  ex- 
tended to  delinquent  members,  and  that  the  company  was  ao- 
customed  to  receive  assessments  long  after  they  were  due;  but 
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this  is  entirely  consistent  with  the  fact  that  while  the  default 
continued  the  protection  of  the  policy  was  suspended."  In 
Lffcoming  F.  I'M.  Co.  y.  Roughly  97  Pa.  St  415,  it  was  said  by 
Mr.  Justice  Mercur:  **  It  is  well  settled,  if  a  member  of  a  mu- 
tual insurance  company  is  in  default  in  the  payment  of  an 
assessment  upon  his  policy,  after  due  notice  according  to  the 
by-laws  and  rules  of  the  company,  the  protecting  power  of 
the  policy  is  suspended  until  the  assessment  is  paid.  No  re- 
covery can  be  had  for  a  loss  sustained  during  the  continuance 
of  such  default";  citing  HumTnePs  AppealylS  Pa.  St.  320; 
Columbia  Ins.  Co.  y.  Buckley,  83  Pa.  St.  293;  24  Am.  Rep.  172; 
Wathingion  etc.  Ins.  Co.  y.  Rosenberger,  84  Pa.  St.  373;  Crauh 
ford  Co.  etc.  Ins*  Co.  y.  Cochran^  88  Pa.  St  230.  It  is  true, 
these  were  cases  of  fire  insurance  companies,  but  the  principle 
is  equally  applicable  to  a  case  of  life  insurance. 

This  we  think  sufficient  to  show  that  no  recovery  could 
have  been  had  upon  this  policy  had  the  assured  died  between 
the  date  of  the  maturity  of  the  premium  and  the  promise  of 
the  agent  to  accept  the  premium,  on  the  9th  of  March.  Re- 
garding that  as  a  promise  to  accept  the  premium,  even  in  the 
'Case  of  the  previous  death  of  the  assured,  we  are  led  to  in- 
quire, in  the  first  place,  what  authority  had  the  agent  to  make 
such  a  promise?  The  condition  of  the  policy  is  explicit  that 
the'premium  must  be  paid  "  in  the  lifetime  of  the  insured." 
Had  the  agent  the  authority  to  waive  this  condition?  The 
policy  not  only  declared  that  no  person  except  the  president 
and  secretary,  acting  together,  are  authorized  to  make,  alter, 
or  discbarge  contracts,  or  waive  forfeitures,  but  a  notice  to  the 
same  effect  was  printed  on  the  back  of  each  renewal  receipt 
given  to  Mr.  Lants.  It  was  not  alleged  that  the  president  and 
secretary,  acting  together  or  singly,  had  ever  waived  this  con- 
dition in  the  policy,  or  that  the>,  or  either  of  them,  had  given 
authority  to  tiie  agent  to  waive  it  in  this  or  any  other  instance. 
No  course  of  dealing  was  shown  on  the  part  of  the  company 
by  which  the  grant  of  such  authority  to  the  agent  could  be 
implied.  There  was  not  even  an  attempt  to  prove  that  the 
company  or  its  agent  had  ever  received  an  overdue  premium 
after  the  death  of  the  assured.  There  is  nothing  within  the 
four  comers  of  this  record  to  show  that  the  agent  bad  authority, 
express  or  implied,  to  waive  this  condition.  What  right  had 
the  assured  to  suppose,  with  this  condition  in  the  very  front 
of  his  policy,  that  the  agent  would  receive  his  overdue  pre- 
mium  after  his  death? 
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We  are  not  withoat  authority  upon  this  point  Tbe  leading 
case  is  Want  y.  Blunt,  12  Bast,  183.  The  following  statement 
of  the  facts  is  condensed  from  the  opinion  of  Lord  Ellen* 
borough:  The  policy  provided  for  the  payment  of  quarterly 
premiums  on  March  25th,  June  24th,  Beptemfber  29th,  and 
20th  of  December,  during  the  life  of  the  said  W.  W.  Want,  or 
within  such  time  after  those  days,  respectively,  as  is  or  shall  be 
allowed  for  that  purpose  by  the  rules  of  the  said  society.  It 
was  provided  by  the  rules  of  the  society  that  if  any  member 
neglected  to  pay  the  quarterly  premiums  for  fifteen  days  after 
the  same  became  due  the  policy  will  be  void.  This  provision 
was  attached  to  the  policy.  The  quarterly  payments  were  all 
paid  at  maturity,  until  the  one  that  came  due  en  December 
20th,  which  was  not  paid,  and  Want  died  en  December  25th; 
and  on  December  27th,  two  days  after  his  death,  but  within 
'the  fifteen  days,  his  executors  tendered  the  payment  of  the  pre- 
mium, which  was  refused.  The  court  sustained  the  refusal, 
Lord  Ellen  borough  saying,  inter  alia:  ^^This  is  a  contract 
of  assurance,  and  must  be  construed  acco  ding  to  the  mean* 

ing  of  the  parties  as  expressed  in  the  deed  or  policy 

The  risk  insured  against  is  his  death,  and  the  premium  is  a 
quarterly  payment,  to  be  made  by  him  to  the  society  during 
his  life.  The  duration  of  the  insurance  is  so  long  as  he  shall 
continue  to  make  those  quarterly  payments;  but  the  insurance 
is  not  to  be  void  if  he  pay  the  quarterly  premium  within  such 
time  after  the  quarter-day  as  is  allowed  by  the  rules  of  the 
society.  .  •  .  .  The  covenant  on  the  defendant  to  pay  the 
wife's  annuity  after  Want's  death  is, '  if  Want  shall  pay  or 
cause  to  be  paid  the  quarterly  premium  on  every  quarter-day 
during  the  life  of  Want,  or  within  such  time  after  as  shall  be 
allowed  by  the  rules  of  the  society  for  that  purpose';  in  con- 
struing which  sentence,  the  expression  'dmring  the  life  of 
Want'  must  be  understood  as  applying  to  and  carried  on  to 
the  latter  part  of  the  sentence,  and  is  the  same  as  if  the  words 
'during  tbe  life'  had  been  repeated  after  the  words  'within 
such  time  after,' — i.  a,  or  *  within  such  time  after,  during  the 
life.'  ....  For  these  reasons,  we  are  of  opinion  that  the  death 
of  W.  W.  Want,  which  happened  €fn  the  25th  of  December, 
was  during  a  period  of  time  not  covered  by  the  policy,  and 
that,  on  the  true  construction  of  the  policy  and  rules  of  die 
society,  the  insurance  could  not  be  continued  beyond  tbe  ei^ 
piration  of  the  quarter  which  ended  on  the  20th  of  December, 
by  a  lender  of  the  premium  by  his  executors  after  his  deatli« 
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ttKyDsh  wiChin  fifteen  days  after  the  quarter-day,  8o  as  to  ifr> 
elode  within  the  policy  the  period  of  his  death."  In  Simpson 
r.  AeddewUd  Death  Ins.  Co.j  2  Com.  B.,  N.  S.,  257,  the  words  of 
{be  policy  were:  **  Provided  he,  the  said  insured,  on  or  before 
•  •  .  •  pay  or  cause  to  be  paid  to  the  defendant  the  annual 
premium'';  and  on  this  point  the  court  said:  **The  policy 
was  to  continue,  provided  he,  the  insured,  paid  the  premium 
within  the  twenty-one  days;  and  this,  we  think,  did  not  grre 
the  executors  the  right  to  pay  it  after  his  death.*'  To  the  same 
p<unt  18  Pritehard  v.  Merekantt^  ete.  Society^  8  Com.  B.,  N.  S., 
622;  Mtilwd  Ben.  L.  Ins.  Co.  v.  Ram,  8  Qa.  634.  The  rule  laid 
down  in  Want  t.  Bfnntj  12  Bast,  188,  appears  to  have  been  fol- 
lowed in  all  subsequent  cases  where  the  eame  point  arose.  If 
there  has  been  any  departure,  it  has  not  been  called  to  our 
attention. 

I^  however,  we  avs  wrong  in  this, — if  we  regard  the  oondh* 
tion  in  the  poBcy  that  the  premium  must  be  paid  in  the  lift 
time  of  the  insured  asef  no  effect,  or  if  effective,  that  it  has 
been  waived, — Ihere  is  another  reason  why  the  company  waa 
not  bound  to  recrive  the  premium  after  the  death  of  the  as* 
eored. 

I  have  endeavored  to  shew  that  by  the  failure  to  pay  the 
premium  the  policy  lapsed,  or  was  suspended,  on  the  19th  of 
Febraary.  With  the  policy  in  this  condition,  the  plaintiff 
proved,  as  already  stated,  an  unoonditional  promise,  <m  the 
part  of  the  agent  of  the  company,  to  accept  the  premium  up 
to  the  9th  of  Maerch.  In  the  nrdinary  case  of  the  payment  of 
an  overdue  premium,  aa  all  the  authorities  show,  the  policy 
does  not  bind  between  the  default  and  the  payment.  The 
plaintiff  claims  that  this  case  does  not  come  within  the  rule; 
tbat  the  promise  enlarged  the  time  of  payment,  precisely  as 
if  March  9th  had  been  the  period  stipulated  in  the  policy; 
and  that  from  the  time  the  promise  was  made  until  the  time 
it  was  to  be  fulfilled  the  policy  was  in  full  force.  But  if, 
as  I  have  at  least  endeavored  to  show,  the  policy  did  not 
bind  between  the  default  and  the  promise,  what  occurred  on 
the  second  day  <^  Hareh  to  change  the  situation  of  the  parties 
and  restore  this  dead  policy  to  life?  Was  it  the  payment  of 
the  premium?  The  premium  was  not  paid.  Was  it  a  prom* 
lae  to  pay  it?  There  was  no  such  promise.  There  was  noth- 
ing but  the  bare  promise  of  the  agent  to  accept  the  premium 
tf  paid  by  tiie  9th  of  March.  Had  it  been  paid  by  the  assured 
prior  Id  that  date,  and  accepted  by  the  comxNtnyi  tiie  policy 
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undoubtedly  would  have  been  restored  to  life.  This  would 
resulti  not  by  virtue  of  the  promise  of  the  agent,  but  from  the 
acceptance  of  the  premium  as  a  consideration  for  the  renewaL 
It  would  have  been  a  new  asiBurance  under  the  old  policy. 
The  mere  promise  of  the  agent,  made  after  the  default  had 
occurred,  to  receive  the  premium  up  to  March  9th  was  a  nu- 
dum  p€u:tum.  It  was  not  a  contract,  because  there  were  no 
contracting  parties.  The  assured  gave  nothing,  —  promised 
nothing.  A  lapsed  policy  can  only  be  restored  to  life,  so  far 
as  the  assured  is  concerned,  by  the  actual  payment  and  accept* 
ance  of  the  premium,  or  a  contract  based  upon  a  suflBcient 
consideration.  What  consideration  did  the  company  receive 
for  carrying  this  risk  from  the  19th  of  February  until  the  9th 
of  March?  Had  the  insured  lived  until  the  latter  date,  and 
then  refused  or  neglected  to  pay  his  premium,  he  would  have 
had  the  benefit  of  an  insurance  on  his  life  during  said  period 
without  paying  a  dollar  of  consideration.  For,  as  before  stated, 
he  did  not  give  anything,  nor  did  he  promise  anything.  It 
was  optional  with  him  to  pay;  the  company  could  not  hat-e 
enforced  it  against  him  had  he  declined.  There  is  no  provision 
in  the  policy  which  covers  such  a  case.  If  the  insured  does 
not  pay,  the  policy  drops,  and  the  contract  relation  ceases. 

Marvin  v.  Universal  L.  Ins.  Co.f  85  N.  Y.  282,  39  Am.  Rep. 
657,  is  so  exactly  like  the  case  in  hand  upon  the  facts  that  a 
reference  to  it  will  not  be  out  of  place.  In  that  esse,  one 
Milton  B.  Marvin  had  a  policy  of  three  thousand  dollani  on 
his  life,  payable  to  his  wife  in  case  of  his  death.  The  pre* 
mium  due  on  the  13th  of  April  was  unpaid.  On  the  27th  of 
April,  Hinkle,  the  agent  of  the  company,  told  the  assured 
that  if  he  paid  the  premium  the  next  morning,  the  28tb,  he, 
the  agent,  would  receive  the  same.  Hinkle  went  to  the  house 
of  the  assured  the  next  day,  and  there  found  him  lying  sick 
upon  his  bed,  and  on  being  offered  the  overdue  premium  by 
the  assured,  declined  to  receive  it  at  that  time  because  the 
assured  was  then  sick,  but  told  him  to  keep  the  money,  and 
when  he  got  well,  he,  Hinkle,  would  receive  it,  and  keep  the 
policy  alive.  The  assured  never  did  recover  from  his  sick- 
ness, the  premium  was  not  paid,  and  the  company  notified 
the  assured  that  it  would  hold  itself  absolved  from  the  con- 
tract by  reason  thereof.  The  assured  died  in  the  following 
September.  Under  this  state  of  facts,  it  was  held  there  could 
be  no  recovery  upon  the  policy,  the  court  below  saying:  **  We 
think  the  plaintifi*  was  properly  nonsuited.    As  we  under-* 
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stand  the  law,  as  laid  down  by  the  court  of  last  resort  in 
such  cases,  in  order  to  a  valid  extension  of  the  time  for  the 
payment  of  a  premium  upon  a  life  policy  after  the  time  of 
payment  has  gone  by,  there  must  be  some  valid  considera* 
tion  for  the  extension  or  waiver  of  the  condition  of  payment^ 
or  there  must  be  something  said  by  or  on  behalf  of  the  insur- 
ance company  while  the  party  bound  to  make  the  payment 
has  still  time  and  opportunity  for  so  doing,  by  which  the  in- 
sured is  induced  to  believe  the  condition  is  waived,  or  that 
strict  compliance  will  not  be  insisted  on.  This  introduces 
an  element  of  estoppel  in  the  case.  In  such  a  case,  it  would 
be  unjust  to  allow  the  insurance  company  to  repudiate  the 
agreement,  and  to  insist  that,  because  of  the  non-payment  of 
the  premium  punctually,  which  omission  had  been  induced 
or  countenanced  by  its  own  act,  it  should  be  absolved  from 
the  performance  of  its  part  of  the  contract." 

This  case  was  afBrmed  in  the  court  of  errors  and  appeals, 
in  an  opinion  by  Finch,  J.,  principally  upon  the  ground  that 
even  if  Hinkle  was  the  general  agent  of  the  company,  he  had 
no  authority  to  waive  the  condition  as  to  payment,  the  clauBe 
in  the  policy  containing  a  condition  similar  in  this  respect  lo 
that  in  the  policy  in  this  case.  For  this  reason,  the  court  did 
not  deem  it  necessary  to  express  an  opinion  upon  the  ground 
upon  which  the  court  below  rested  the  case,  vis.,  the  want  of 
consideration  for  the  promise,  but  said  expressly:  ''It  must 
not  be  inferred  that  we  deem  the  ground  of  the  decision  below 
incorrect.*' 

This  ease  is  valuable  for  the  further  reason  that  it  shows 
very  clearly  the  ground  of  the  distinction  between  a  promise 
to  extend  the  time  of  payment  made  before  the  time  of  such 
payment  and  one  made  after  the  default.  In  the  former  in- 
stance, the  assured  may  have  relied  upon  the  promise,  and 
allowed  the  time  to  slip  by;  whereas,  without  such  promise, 
he  might  have  procured  the  money  and  paid  the  premium. 
Hence,  the  cases  hold  that  the  company,  having  misled  the 
assured  to  his  harm,  are  estopped  from  alleging  a  default  be- 
caase  of  non-payment  on  the  day.  But  where  a  promise  is 
made  after  the  default,  the  assured  has  not  been  misled  or  in- 
jured in  any  manner.  He  has  allowed  his  policy  to  lapse  by 
his  own  neglect;  it  can  only  be  restored  bj  the  consent  of  the 
eompany,  and  he  has  no  reason  to  suppose  that  if  he  dies  be- 
fsvethe  matter  ia  perfisoted  by  the  payment  and  aoceptaneeef 
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In  neaxlj  OTery  cane  oited  to  ehoir  the  aafhority  dF  an  agent 
to  Und  tbe  company  \>y  a  promise  made-after  a  de&ult  to  pay 
the  premiinu,  Hbe  decision  0F  ftie  conil  was  rested  npon  tbe 
giDQnd  d!  estoppel, — a  principle  irlncfa  I  do  not  ttnnk  has  any 
application  to  the  case  in  liand.  In  Dean  y.  J?f  na  L.  Ins.  Co.^ 
82  N.  Y.  642,  the  agreement  to  extend  the  time  was  not  only 
made  before  fhe  preminm  became  dne,  bat  tSie  company  had 
actnally  receiyed  the  notes  of  the  assured  for  the  payment  of 
three  fourths  of  the  premium.  This  not  only  Introduced  the 
element  of  estoppel,  but  fbe  ncftes  reoeiyed  constitirted  a  yalid 
consideration  for  the  waiyer  of  punctual  -payment  In  Huvmr 
y.  Guardian  Mut,  L.  Ins.  Ho^  67  H.  Y.  478,  the  agreement  ex- 
tending fhe  time  of  payment  was  also  made  before  fhe  pre- 
mium fell  due,  and  thus  fhe  poncy-hdlderiras  preyented  from 
paying  the  premium  on  the  day  it^came  due  l>y  fhe  terms 
of  the  policy.  In  Ttnnmnt  y.  Travden  fm.  <?# .,  81  Fed.  Rep. 
822,  the  credit  was  ertended  while  the  policy  iras  in  full  force. 
In  Church  y.  Lafaydlte  F.  Ins.  Co.,  66  V.  T.  '222,  Ae  dealings 
were  between  the  assured  and  fhe  home  cffice,  and  no  question 
was  inyolyed  as  to  fhe  acrtiioiity  of  the  agent.  The  court  held 
there  was  eyidence  to  go  to  the  jury  that  a  credit  was  in- 
tended, inasmuch  as  it  showed  a  prior  dealing  with  tbe  as- 
sured for  many  years,  and  that  he  was  in  fhe  habit  of  getting 
policies  without  paying  for  tiiem  at  the  time.  In  Knicher- 
hoeker  L.  Ins.  Co.  y.  Norton^  96  U.  S.  234,  there  is  an  expres- 
sion by  Mr.  Justice  Bradley  which  indicates  that  he  did  not 
see  any  difference  between  a  pronnse  to  extend  tiie  time  of 
the  payment  of  the  premium  made  before  fhe  default,  and  a 
promise  made  after  such  default  In  this  case,  howeyer,  there 
was  not  only  a  promise  made  to  pay,  but  this  was  followed 
up  by  an  actual  tender  of  the  premium,  and  a  refusal  by  the 
company  of  such  tender.  This  presents  an  entirely  different 
state  of  facte  from  the  case  I  am  discussing,  and  Mr.  Justice 
Bradley's  remark  must  be  taken  in  connection  with  the  par- 
ticular facts  to  which  he  was  referring.  In  Keu)  York  L.  Ins. 
Co,  y.  EggUson^  96  IT.  S.  '672,  the  question  was,  whether  the 
assured  was  excused  for  not  paying  his  premium  at  maturity. 
This  clearly  appears  from  the  concluding  portion  cff  the  opin- 
ion of  Mr.  Justice  Bradley.  It  is  as  follows:  '^The  insured, 
residing  in  tbe  State  of  SfissiBBippi,  had  always  dealt  wlfh 
agents  of  the  company  located  either  in  bis  own  state,  or 
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wiihia.  aoine  aicwflnwhlff  digfaince  Oft  hod  originally  talc^ii 
his  poliej  from  and  had  paid  hia  first  pireinittin  to  aueh 
agents  and  tha-oainipaay  had  always,,  nntil  tihe  laat  pnntiutii 
became-  due,  fBi'vuh  him  notice^  iriiat  agent  ta  pagr  to.  ThiB 
waa  noftniiMiiry,,  beeaoae  tfaeca-  waar  na  pemiaiieni  agenfe  in  hit 
^einiij^  The^  jud^s  rightly  held  that,  under  these  oiiscnti»> 
stancea,  he.  had  reasonable  oause  to*  rely  on;  hawag  aach  na- 
tice^  The  company  itself:  did  notr  expect  him  to  pay  at  te 
homo  office;,  it  had  aent.ttiBeeipt  ta  aa  agent  located  within 
thirty  miles  of  hia  leaidencev  hut  ha  had.  no  knuwledgvof  tfii) 
(act;  at  least  sndi  waa  the  finding  of  the  jucy  firtmou  ibe  evi- 
dence." Phasndx  Insi  Co.  vw  Doatery.  1Q§  U.  &>  S%  ia  somewhat 
similar  as  to  ita  facte.  Thit  assured  waar.  entitled  to  a  diifs* 
dend  on  the  business  of  thet  company,  which,  was  set  apart  ta 
the  insured  in  part  discharge:  of  hi8>  premium.  The  compaisf 
failed  to  notify  him  of  the^  atnount,  and  it.  was  the  cause  of 
the  delay  in  the  payment 

In  Univemd  F.  Im.  Co.  ▼..  Ma»h^  lOSi  Pa.  St  585,  tiie  pD»> 
mium  had  been  paid,  snd  the  question  waa^  whether  it  had 
been  paid  to  the  proper  p«san.  In:  LAanaa^  In^  Co.  v.  Hoover^ 
113  Pa.  St  501,  S7  Am.  Bep..  511,  which  was  the  case  of  a 
payment;  of  the  premium  on  a  fire  policy  after  maturity,  them 
was  a.  course  of  dealing,  by  which  the  agent  g^Bflre  the  assured 
a  credit  in  hifraccounts,  and  became' himself  the  debtor  of  the 
company  therefor.  This  cleaidy  appeara  from  the*  foliawing 
extract  from  the  opinion,  of  Mir.  Justice  Sterrettc  "  On  tilia 
trial,  evidence  was.  received  tending:  to  show  that  Fredrick, 
through  whom  the  insuranoe  was  placed^,  was  the  recognised 
a^^t  of  the  company  for  the  purpose  of'  securing  risks,  re* 
eeiving  and  remitting  premiums,  etc:;  that  in'  hia  dealinge 
with  the  company  ha  waamade-ita  peivonaL  debtor  fi>r  pre^ 
miums  on  all  policies  issued  through  him,  and.  that  ha  peri»^ 
odically  accounted  to  it  therefbr,  whether  tha  money  wsbs 
received  by  him  from  the  persons  to  whom  the  policies  were 
issued  or  not;  that  he  made  the  persons  or  firms  to  whom  he 
driivered  policiea  his  personal  debtora,  and  dealt  with  them 
in  that  relation,  charging  them  with  the  premiums  on  his 
booksi  sending  them  bUla  in  his  own  name,  and  making  him» 
self  responsiblb  to  the  company  for  tiie  same;  and  that  the 
bills  for  pKomiuma  were  g^ierally  rendered!  some:  time  during 
the  month  after  the  insurance  was  ^eetedi" 

I  have  not,  of  course,  reviewed  all  the  authoritiea  cited;  I 
hasvb  oonsidercd  iLo  luool;  important.    To  revdaw  them  all 
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would  protract  ibis  opinion  to  Buch  a  length  that  no  one  would 
probably  read  it.  No  Pennsylvania  case  was  cited  which  if 
in  serious  conflict  with  the  views  above  expressed,  nor  have 
I  been  able  to  find  one  after  a  careful  examination  of  the 
digests.  It  is  possible  I  may,  in  the  press  of  business,  have 
overlooked  some  such  case.  We  have  little  leisure  to«earch 
for  cases  that  are  not  cited.  But  I  regard  the  overwhelming 
weight  of  authority,  both  in. this  state  and  elsewhere,  to  be  in 
accord  with  the  principles  above  stated;  moreover,  I  believe 
them  to  be  sustained  by  the  sounder  reason. 

Under  the  circumstances,  we  think  it  was  error  for  the 
learned  judge  below  to  charge  the  jury  as  follows:  **  There- 
fore, I  think  the  question  arises,  and  it  is  for  you  to  say,  in 
this  case,  whether  this  general  superintendent,  residing  here 
in  Philadelphia,  with  his  principal  in  Vermont,  and  in  the 
constant  habit  of  doing  this  very  thing,  —  because  we  find  a 
number  of  receipts  where  he  did  receive  the  money  subse- 
quent to  the  time  fixed,  and  it  is  testified  to  in  this  case  that 
he  certainly  agreed  to  do  it,  and  had  done  it  in  the  case  of 
Mr.  Lantz,  his  brother,  so  that,  if  the  rule  was  to  be  enforced 
as  it  is  written,  he  would  have  no  right  to  do  this  thing  which 
be  was  in  the  habit  of  doing,  and  that  therefore  it  is  a  ques- 
tion for  you  to  say  whether  he  had  any  authority,  —  whether 
the  company,  having  permitted  him  to  do  this  thing  con- 
stantly and  knowingly,  had  not  authorized  him — the  secre- 
tary and  president  had  not  authorized  him — to  perform  the 
acts  that  he  was  doing":  See  first  assignment. 

The  ''thing"  which  the  agent  had  done  and  which  the 
company  had  ratified  was  the  acceptance,  in  three  instances, 
of  overdue  premiums  from  the  assured,  be  being  in  full  life 
at  the  time.  Authority  beyond  this  could  not  be  inferred  from 
jmy  act  of  the  company  or  its  agent  It  was  not  denied  — 
indeed  it  was  expressly  admitted  —  that  had  the  assured 
tendered  the  premium  during  his  lifetime,  it  would  have  been 
accepted,  and  the  policy  reinstated.  No  inference  can  be 
properly  drawn  from  this,  however,  that  the  company  would 
^receive  the  premium  after  the  death  of  the  assured.  The 
learned  judge  failed  to  note  the  diiSerence  between  the  renewal 
of  a  lapsed  policy  by  the  actual  payment  and  acceptance  of 
the  premium,  and  a  mere  attempt  to  renew  it  without  any 
consideration  moving  from  the  assured  to. the  company.  The 
one  is  a  completed  transaction,  and  therefore  binding;  the 
other  is  uncompleted,  and  does  not  even  amount  to  a  contraelb 
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The  same  error  mns  through  the  charge.    The  assignmenta 
are  all  sustained.    We  think  there  should  have  been  a  bind- 
ing instruction  in  favor  of  the  defendant. 
Judgment  reversed.  

LiTs  iNsuaANCB — FoBVKmrRB  ov  PoLiOT  —  FAn.uBX  TO  Pat  PannvMS 
WBSN  Dub.  —  When  a  policy  provides  for  forfeiture  in  case  of  non-pay- 
ment of  preminuis  when  due,  and  that  no  waiver  of  any  condition  shall  bs 
valid  unless  made  at  the  head  ofiBce,  an  extension  for  the  time  of  payment 
made  elsewhere  by  an  agent  is  invalid:  Marvin  v.  UnivermU  L,  /ns.  Oa»  M 
N.  T.  S278;  89  Am.  Rep.  657.  A  clause  in  a  policy  rendering  the  policy  void 
lor  non-payment  of  premiums  when  due  does  not  render  it  void  as  to  tha 
insurer,  but  voidable,  and  this  option  must  be  clearly  asserted:  Mutual  Life 
In$,  Co.  V.  French,  30  Ohio  St.  240;  27  Am.  Rep.  443.  An  insurance  com- 
pany having  received  overdue  assessments  when  the  policy  might  have  been 
forfeited  under  the  by-laws  for  non-payment  can  only  thereafter  insist  on  a 
forfeitore  after  giving  notice  that  assessments  must  be  promptly  paid:  Stjf* 
hw  V.  H^MOoiutn  etc  L.  Jiu,  Co,,  69  Wis.  224;  2  Am.  St  Rep.  738,  and  note. 
Where  a  policy  contained  a  clause  to  the  effect  that  agents  cannot  waive 
forfeitnree,  and  an  agent  accepted  overdue  premiums  under  it^  it  was  held 
that  forfeitore  was  waived:  M^urh  v.  MHropoUkm  L,  In$.  Co,,  56  Conn.  528. 
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SrsiiiiTHBirr  Trust —  VAUDrrr  ov,  as  against  Cbbditoiis.  —  A  grantor 
cannot  create  a  spendthrift  trust  making  himself  or  herself  the  sole 
beneficiary  for  life,  with  power  to  dispose  of  the  trust  property  at  death, 
so  as  to  subject  neither  the  income  nor  the  corpus  of  the  estate  to  the 
payment  of  his  or  her  debts. 

ftnmyTHRiFT  Trust  —  Vauditt  ov,  as  aoaikst  Crxd]tob8.  —  Where  an 
unmarried  woman,  not  in  contemplation  of  marriage,  creates  an  irrev- 
ocable trust  in  her  own  property,  for  her  own  benefit  for  her  life,  with* 
out  liability  for  her  del)t8  or  contracts,  and  with  power  to  dispose  of  it 
at  death,  Uie  trust  is  void  as  to  her  creditors,  and  they  may  subject  the 
income  of  her  property  to  the  payment  of  their  claims. 

R.  £.  Ashhurst  and  Rowland  Evans^  for  the  appellant. 

H.  B.  OiUj  John  R.  Read,  and  SUaa  W.  Petiity  for  the  ap- 
pellee. 

Clabk,  J.  The  conveyance  of  Henrietta  T.  Catherwood  to 
the  Philadelphia  Trust  etc.  Co.,  dated  July  23,  1879,  was  of 
all  her  estate,  of  whatsoever  character,  real  or  personal,  in 
trust,  to  collect  the  income  thereof,  and  after  deducting  ex- 
penses, etc.,  to  pay  the  same,  **  when  and  as  received,  and  not 
by  way  of  anticipation,"  to  the  grantor  herself,  or  to  her  ap- 
pointee, for  her  life,  whether  she  should  remain  sole  or  should 
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marry.  Tha  said  incomes  were  declared  to  be  *^  to  aud  fisr 
her  sole  separate  use  and  benefit,  so  that  all  and  singular 
the  said  trust  estate,  rents  and  income  tbweof,  and  «very  part 
thereof,  shall  be  absolutely  free  from,  and  not  subject  or  lia- 
ble to,  the  debts^  control,  or  engagements  of  any  husband  she 
may  have  or  marry,  or  to  her  own  debts,  control,  or  engage- 
ments; and  for  the  said  rents  or  incomes,  the  receipts  of  the 
said  party  of  the  first  part,  whether  covert  or  sole,  in  her  owa 
same,  or  the  receipt  of  her  appointee  or  appointees,  shall  be  a 
good  and  valid  discharge  in  law  of  said  trustee." 

By  the  terms  of  the  conveyance,  the  grantor,  whether  covert 
or  discovert,  reserved  to  herself  a  power  of  appointment  by 
will  to  her  children,  or  to  the  issue  of  deceased  children^ 
if  any  she  had  at  her  death,  or  in  default  thereof,  to  whom 
she  may  see  fit,  subject,  in  either  event,  to  the  restriction  that 
no  gift  to  a  surviving  husband  should  exceed  the  net  income 
of  the  trust  estate  during  his  life;  in  default  of  an  appointment 
by  will,  then  the  estate  to  be  conveyed  to  her  childrsii,  and  to 
the  issue  of  deceased  children,  if  any,  absolutely  in  fee;  or 
leaving  no  children,  or  the  issue  of  deceased  children,  to  such 
person  or  persons,  for  such  estates,  ss  they  would  have  been 
entitled  to  under  the  intestate  lawsy  if  the  grantor  had  died 
intestate  and  seised  thereof! 

The  deed  was  declared  irrevocable;  and  the  tmstees^  imrae^ 
diately  upon  the  execution  and  delivery  thereof,  entered  into 
the  possession,  and  assumed  the  duties  of  the  trust.  Soon 
afterwards  the  grantor,  Henrietta  T.  Gatherwood,  became 
Henrietta  C.  Smith,  by  marriage  with  Edward  A*  Smith,  mat 
exercised  a  privilege  reserved  in  the  deed  of  withdrawing 
five  thousand  dollars  for  furnishing  her  house.  She  has  now 
three  children  living. 

The  garnishees'  answers  set  forth  that  they  have  in  their 
hands  net  income,  under  the  deed  of  trust,  due  to  Mrs.  Smiih, 
amounting  to  $561.52,  and  also  certain  income  of  property 
held'  in  trust  for  Mrs.  Smith  under  the  will  of  her  grand- 
mother,  Ann  Gather  wood,  deceased.  As  to  the  latter,  it  wa» 
admitted  that  the  provisions  of  the  will  protected  it  from 
attachment,  and  there  was  no  contentioa  whatever  on  that 
point  The  court  below  entered  judgment  for  the  plaintiff 
for  the  full  amount  of  his  claim,  out  of  the  income  in  tiie 
garnishees'  hands  under  the  deed  of  trust,  and  it  is  this  jadg* 
ment  which  is  appealed  from*  The  question  presented  tar 
the  consideration  of  the  court  is  solely  as  to  the  liability  of 
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the  ioooine  of  the  property,  held  by  the  gfLiniBbee»  under  the 
deed  of  tr.usi»  to-  attachment  for  the  debts  of  Mre.  Smith. 

Ilia  eoatendedi  on^  part  of  the  appellees^  that  it  is  againet 
the  public  palicy,  a&  well  aa  tbe  statute  of  Elizabeth,  which 
wcaa  dechuratovy  only,  and  was  founded  on  public  policy,  that 
•.person  shauld  settle  his  estate  s^that. be  may^have  the  ben- 
cdStof  it  during;  biff  li&,  and  the  disposal  of  it  at  his  death, 
and  yet  not  be  liable  to  his  eieditorsb. 

It  is  not  pretended  that  the  trust  in  question  is  sustainable 
as  a  trust  for  coverture^  or  for  the  separate  use  of  the  grantor, 
lor  she  was  then  unmarried,  and  although  she  was  in  a  very 
short  time  afterwards  married,  it  was  not  shown,  nor  is  it  al- 
leged, that  it  waa  created  in  contemplation  of  that  event.  No 
■uch  question  arisesi,  and  it  is  not  necessary  for  us  to  consider 
the  effect  of  tha  deed,  if  tbe  grantor  at  the  time  had  in  con- 
templation the  marriage  relation  which  was  afterwards  formed. 
The  claim,  of  tbe  attaching  creditor  cannot  be  affected  or  im- 
paired, unless  the  transaction  is  what  is  known  as  a  '^  spend- 
thrift trusL" 

It  is  well  settled  in  this  state,  since  Bamett^s  Appeal^  46  Pa. 
St.  392,.  86  Am..  Dec.  502,  although  beiare  that  a  contrary 
doctrine  prevailed^  that  wbera  an  active  trust  is  created  to 
l^ve  effect  to  a  weltdefinsd  and  lawfiol  purpose  of  a  donor  or 
devisor,  with  respect  to^  the  party  to  be  benefited  thereby,  the 
trust  will  ba  suatained,  whether  the  ceatuiqu^truit  be  sui  juris 
or  not.  It  is  aawell  settled  in  Pennsylvania  that  it  is  a  lawful 
purpose  upon  part  of  a  father  to  protect  his  bounty  to  a 
spendthrift  son,  both  principal  and  interest,  not  only  against 
his  son's  improvidence,  but  also  against  his  creditors:  Fisher 
V.  Taylor,  2  Rawle,  83$  Brauin  v.  WHUamstm,  36  Pa.  St  838; 
Bife  V.  Gsyer,  58  Pa.  St  895;  98  Am.  Deo.  861;  Overman's 
Appeal,  88  Pa  St.  276;  Ebearly' a  Appeal,  110  Pa.  St.  95;  People^s 
&  Bank  v.  Denig,  131  Pa  St  241;  and  in  AshhursVs  Appeal, 
77  Pa  St  464^  it  is  said  that  a  spendthrift  trust  may  be  cre- 
ated as  well  for  a  woman  as.  for  a  man.  But  it  has  never 
been  held  by  this  court  that  a  penson  suijvuria  could  settle  his 
entire  estate  upon  himself^  free  firom  liability  for  debts.  In- 
deed, the  very  contrary  has  been  ruled  in  Mackasan's  Appeal, 
42  Pa.  8t  330;  82  Am.  Dec.  517.  In  that  case,  the  trustees 
ware  to  hold  the  estate  of  the  settlor  free  and  clear  of  his 
debts;  to  pay  the  net  income,  without  anticipation,  during  his 
life,  to  himself;  after  his  death,  to  his  appointee  by  will,  and  in 
default  of  an  appointment,  to  his  heirs;  and  it  was  held  that 
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property  so  settled  was  assets  in  the  bands  of  the  trustees  for 
the  payment  of  debts,  whether  contracted  prior  or  subsequent 
to  the  execution  of  the  deed  of  trust,  and  that  the  devisees  or 
appointees  under  the  will  of  the  settlor  were  postponed  to  his 
creditors.  After  stating  the  facts,  this  court,  in  the  opinion 
filed,  says:  ^^This  statement  brings  us  to  the  simple  inquiry. 
Can  the  owner  of  property  po  dispose  of  it  for  his  own  use, 
benefit,  and  support  as  to  put  it  beyond  the  reach  of  liability 
for  Ijis  future  debts,  he  being  and  continuing  eut  Jun«,  and 
there  appearing  to  be  no  reason  therefor,  excepting  to  withdraw 
it  from  such  liability,  and  thus  retain  the  temporal  ownership 
without  its  incidents?  This  would  be  a  startling  proposition 
to  affirm.  It  would  revolutionize  the  credit  system  entirely, 
destroy  all  faith  in  the  apparent  ownership  of  property,  and 
repeal  all  our  statutes  and  decisions  against  frauds.'' 

The  cases  are  not  precisely  similar,  but  in  both  it  is  clear 
that  the  design  of  the  deed  was  to  limit  the  property  so  that 
the  grantor  should  enjoy  it  for  life,  with  power  to  dispose  of 
it  at  death,  and  yet  that  it  should  not  be  subject  to  the 
grantor's  debts.  The  power  of  disposition  at  death  is,  in  this 
case,  subject  to  some  restriction;  but  as  this  restriction  is 
self-imposed  in  the  deed,  it  is  difficult  to  see  how  any  dis- 
tinction can  be  drawn  which  will  affect  the  general  principle 
involved.  In  both  cases,  not  only  the  purpose,  but  the  only 
purpose,  was,  that  the  grantor  should  enjoy  the  property,  and 
that  it  should  not  be  subject  to  the  grantor*s  debts.  The 
difference  most  strongly  urged  is,  that  the  grantor  in  Maeka^ 
8on^8  Appeal^  42  Pa.  St.  330,  82  Am.  Dec.  517,  was  a  man, 
whilst  here  the  grantor  is  an  unmarried  woman;  but  we 
think  no  principle  or  present  policy  of  the  law  requires  any 
distinction,  in  this  respect,  between  the  sexes.  Xt  may  be 
that  if  the  rights  of  creditors  had  not  intervened,  the  trust 
would  be  deemed  irrevocable,  and  would  be  upheld  even  as 
against  the  grantor  herself;  but  as  against  creditors,  either 
prior  or  subsequent,  the  terms  of  the  trust  would  not  avail. 
In  Ashhurst^B  Appeal^  77  Pa.  St.  464,  a  trust  was  created  by 
Virginia  Eyre,  an  unmarried  woman;  the  incomes  of  her 
estate  payable  to  herself  as  the  beneficiary  for  life,  but  not 
by  way  of  anticipation,  free  from  the  debts,  engagements,  and 
liabilities  of  any  husband  she  might  have,  and  at  her  death 
the  corpus  of  the  estate  to  her  appointee  by  will,  with  an 
ultimate  disposition,  in  default  of  an  appointment,  to  the 
persons  entitled  under  the  intestate  law,  as  if  the  said  Vir* 
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l^nia  bad  died  intestate  seised  thereof.  A  bill  was  filed  by 
the  grantor  herself,  setting  forth  the  terms  of  the  trust,  her 
subsequent  marriage,  and  the  death  of  her  husband,  averring 
that  the  trust  was  no  longer  active,  and  prajing  for  a  recon- 
veyance. It  was  held,  however,  that  as  the  rights  of  credi- 
tors were  not  brought  in  question,  the  trust  was  irrevocable, 
that  the  grantor  was  not  entitled  to  a  reconveyance,  but  that 
the  trust  must  be  continued. 

But  the  policy  of  the  law  will  not  permit  property  to  be  so 
limited  as  to  remain  in  the  grantor  for  life,  free  from  the  in- 
cidenta  of  property,  and  not  subject  to  his  debts:  4  Kent's 
Com.  811.  To  this  extent  the  rule  of  the  English  cases, 
which  is,  of  course,  much  broader,  prohibiting  altogether  the 
creation  of  a  spendthrift  trust  (Brandon  v.  Robinson^  18  Ves. 
429;  Adams's  Equity,  *42),  seems  to  have  been  retained  in 
Pennsylvania:  Maclason^s  Appeal^  42  Pa.  St.  330;  82  Am.  Dec. 
517.  But  whilst  in  the  recognition  of  spendthrift  trusts  we 
have  departed  from  the  English  rule,  there  is  no  case  in 
Pennsylvania  which  goes  to  the  extent  of  recognizing  a 
spendthrift  trust,  in  which  the  grantor  is  himself  the  sole 
beneficiary  for  life,  with  power  to  dispose  of  the  trust  prop- 
erty at  death,  yet  neither  the  income  nor  the  corpiM  of  the 
estate  subject  to  his  debts. 

The  policy  of  our  law  is  otherwise,  and  in  MachuorCB  Ap^ 
peal,  42  Pa.  St.  830,  82  Am.  Dec.  617,  it  has  been  plainly  so 
declared. 

The  judgment  is  affirmed. 

Tausra  —  As  to  the  Talidity  of  tnuto  providing  that  property  ihall  go  to 
ft  benolicUry,  to  tho  ezolaaioii  of  his  alienees  and  his  oreditors,  see  8mUh  v. 
Towers  M  Md.  77;  9  Am.  St.  Rep.  898,  and  note  404-408;  Lamperi  v. 
Handel,  96  Mo.  439;  9  Am.  St  Rep.  358,  and  note;  Marshall  ▼•  Rash,  87 
Ky.  116;  12  Am.  St.  Rep.  467,  and  note.  A  man  cannot  settle  his  own 
property  to  his  own  use  until  a  creditor  shall  assail  it,  and  then  OTcr,  so 
M  t»  preTsnt  the  creditor  from  seising  iti  Xsfvf  t.  MeCkifrt^t  ^  P*-  8^ 
AlSw 
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GlIBTIN    V.    SOMEBSHT. 
UM  PsMnnruriJKA  Bbacb,  ULI 

Nmltokhoi— Pboximatk.  and  Ebmotx.  CAxmK,. — 1^  h«ldi  m  party  ImMm 
for  n^gUgoncfl^  tbere  most  Im  a  cftusftl  oosneoUmi  betveea  tha  injiuy 
anctthrmgligenoe,  wad  tDcit  onnal  oonneetioii  mnaft  be  vnintermptad 
bjT  thaimterposiiion'  of  aoy  Mdepandbnt-  hmnan  igeney. 

BteuoaNom  o»  ComrBjaNUL—BmeaaiBaBM  tboh  Scacnnunam — Lia« 
BiLiTT  TO  Third  Person.  —  A  contcactoff  who^  in  bnildiiig:  m  bonse^ 
departs  from  the.8pecifications.ombodied  in  hit  contract  is  liable  to  the 
owner  for  an  inherent  weakness  in  the  hnilding,  by  which  an  accident 
oecurs  after  it  is  aooepted  and  possession  taken;  hat  he  is  not  liable  fbr 
an  injnry  tn a  third  person,  between  whum.and  himself  neoontraot  re- 
lations-ezial 

pRAcnoB  —  Erronibous  iNSTRUcnoNa  —  Intense  ezpmssions  of  feeling  in 
a  judicial  charge,  of  such  nature  as  may  serioosly  interfere  with,  a  oslm 
and  impartial  consideration  of  the  facts  by  tbe  jniy^  is  reversible  error. 

E.  Cooper  Shapley,  for  the  appellanL 
Jowph  8,  Chodbrwidy  for  the  appellee. 

Paxson^  CL  J..  The  defendant,  Philip  H.  Sommvet,  enterad 
into  a  contract  with  the  Sea.Iale.  City  Hotel  Company  for  the 
erection  of  a.  hotel  building,  at  Sea  Isle  City,  according  to  cer- 
tain plans  and  Bpecificationa.  The  building  waa  completed, 
and  accepted  by  the  hotel  company  in  the  preeenoe  of  their 
architect  an±  the  ohairmaa  of  the  building  committee.  Sub- 
sequently, at  an  entertainment  i^yen;  ait  the  hotel  by  the 
proprietor  or  lessee,  a  crowd  of  persons  —  some  twenty  or 
more  —  having  collected  on  the  porch,  a.g^rdef,  which  in  part 
supported  it,  gave  way,  the  porch  fell,  and  by  reason  thereof 
the  plaintiff  was-  injui»d.  H«-  brought  thissait  in  the  court 
below  against  the  contractor  to  recoverdamages  for  the  injury 
he  thus  sustained,  with  the  result  of  a  verdict  in  his  favor  for 
four  thousand  dollara. 

Upon  the  trial,  the  defendant  asked  the  court  below  to 
inetruot  ttie  jury  that  **  if  Somerset,  the  defendant;  was  the 
contractor  for  the  erection  of  the  hotel  in  question  for  the  Sea 
Isle  City  Hotel  Company,  the  owner,  and  after  completion 
delivered  possession  of  it  to  the  said  Sea  Isle  City  Hotel  Com- 
pany on  June  30,  1888,  which  company  accepted  it,  and  if 
the  accident  in  question  happened  after  June  30,  1888,  and 
while  said  owner  or  his  lessee  was  in  possession,  then  the 
plaintiff  is  not  entitled  to  recover  against  the  defendant  *^ 
Bee  first  assignment  This  point  was  refused,  and  it  fairly 
presents  the  important  question  in  the  case. 
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The  contention  of  the  plaintiff  is,  Oxni  tlie  accident  was 
eaused  by  ihe  defective  construction  of  the  porch;  that  it  was 
not  accordinj^  to  the  plans  and  specifications  called  for  by 
ibm  eontractj  that  timbers  inferior  in  size  and  quality  to  those 
called  for  by  the  plans  were  used;  thai  these  defects  were  not 
obeenrable  after  the  building  was  completed,  and  in  point  of 
fact  were  unknown  to  the  company  when  it  accepted  the 
building  from  the  contractor. 

We  must  assume  these  allegations  as  substantially  found 
by  the  jury,  and  the  question  arises,  What  is  the  responsibil- 
ity of  the  contractor  under  such  circumstances?  That  he 
would  be  responsible  to  the  company  for  any  loss  sustained 
by  it  in  consequence  of  his  failure  to  erect  the  building  in 
conformity  to  the  plans  and  epecIBcations  may  be  cenceded. 
There  was  a  contractual  relation  between  tbem,  and  for  breach 
of  a  contract  not  known  to  and  approved  by  the  company  he 
would  be  Jiable.  Is  he  also  liable  for  an  injury  to  a  third 
person  not  a  party  to  the  contract,  sustained  by  reason  of 
defective  construction?  It  is  very  clear  that  he  was  not  re- 
aponaible  by  force  of  any  contractual  relation;  for,  as  before 
obeenred,  there  was  no  contract  between  these  parties,  and 
hence  there  could  bave  been  no  breach.  If  liable  at  all,  it 
ean  only  be  for  a  violation  of  some  duty.  It  may  be  stated, 
MB  a  geneoral  jaroposition,  that  m  man  is  not  responsible  for  a 
breach  of  duty  where  he  owes  no  duty.  What  duty  did  the 
de&ndant  owe  to  the  plaintiff?  The  latter  was  not  upon  the 
porch  by  the  invitation  of  the  defendant.  The  proprietor  of 
the  hotel,  or  whoever  invited  or  procured  the  presence  of  the 
plaintiff  there,  maybe  said  to  have  owed  him  the  duty,  —  the 
duty  of  ascertaining  that  the  porch  was  of  sufficient  strength 
to  safely  hold  the  guests  whom  he  had  invited.  The  plain- 
tiff contended,  however,  that  as  the  hotel  company  was  not 
reeponsible,  the  contractor  must  necessarily  be  sa  This, 
however,  is  moving  in  a  circle.  It  by  no  means  follows  that 
because  A  is  not  responsible  for  an  accident,  B  or  some  other  i 
person  must  be. 

Authorities  are  not  abundant  upon  this  point,  for  the  rea-  i 
son  that  it  is  comparatively  new.  I  do  not  know  of  any  di-  >. 
rect  ruling  upon  it  in  this  state.  The  true  rule,  which  we 
think  applicable  to  it,  may  be  found  in  Wharton  on  Negli- 
gence, 2d  ed.,  «ec.  438.  It  is  as  follows:  ** There  must  be 
oausal  oennection  between  the  negligence  and  the  hurt;  and 
auch  causal  connection  is  interrupted  by  the  interposition 
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between  the  negligence  and  the  hurt  of  any  independent  hu- 
man agency Thus  a  contractor  is  employed  by  a  ciQr 

to  build  a  bridge  in  a  workmanlike  manner,  and  after  he  has 
finished  his  work,  and  it  has  been  accepted  by  the  city,  a 
traveler  is  hurt  wheo  passing  over  it  by  a  defect  caused  by 
the  contractor's  negligence.  Now,  the  contractor  may  be  lia- 
ble on  his  contract  to  the  city  for  his  negligence,  but  he  is  not 
liable  to  the  traveler  in  an  action  on  the  case  for  damages. 
The  reason  sometimes  given  to  sustain  such  a  conclusion  is, 
that  otherwise  there  would  be  no  end  to  suits.  But  a  better 
ground  is,  that  there  is  no  causal  connection  between  the 
traveler's  hurt  and  the  contractor's  negligence.  The  traveler 
reposed  no  confidence  in  the  contractor,  nor  did  the  contrac- 
tor accept  any  confidence  from  the  traveler.  The  traveler,  no 
doubt,  reposed  confidence  in  the  city  that  it  would  have  its 
bridges  and  highways  in  good  order;  but  between  the  con- 
tractor and  the  traveler  intervened  the  city,  an  independent^ 
responsible  agent,  breaking  the  causal  connection.'' 

In  section  438,  the  same  learned  author  refers  to  the  case 
of  a  contract  with  the  postmaster-general  to  furnish  certain 
roadworthy  carriages;  and  after  the  delivery  of  the  carriages, 
the  plaintiff  is  injured  in  using  one  of  them,  by  reason  of  the 
carriage  having  been  defectively  built.  *'No  doubt^"  aays 
Mr.  Wharton,  '*  had  the  carriage  been  built  for  the  plaintiff, 
he  could  have  recovered  from  the  contractor.  But  there  is  no 
confidence  exchanged  between  him  and  the  contractor;  and 
between  them,  breaking  the  causal  connection,  is  the  post- 
master-general, acting  independently,  forming  a  distinct  legal 
center  of  responsibilities  and  duties."  This  rule  is  distinctly 
recognized  in  Winterbottom  y.  Wright^  10  Mees.  &  W.  115. 
There  one  Atkinson  contracted  with  the  postmaster-general 
to  provide  a  mail-coach  to  carry  the  mail-bags  over  a  certaio 
route.  The  driver  was  injured  while  in  this  service,  from  a 
hidden  defect  in  the  coach.  In  a  suit  by  him  against  Atkin- 
son, it  was  held  that  he  could  not  recover,  Alderson,  J.,  saying: 
*'The  contract  in  this  case  was  made  with  the  postmaster- 
general;  and  the  case  is  just  the  same  as  if  he  had  come  to 
the  defendant  and  ordered  a  carriage,  and  had  handed  it  at 
once  over  to  Atkinson.  The  only  safe  rule  is,  to  confine  the 
right  to  recover  to  those  who  enter  into  the  contract;  if  we  go 
one  step  beyond  that,  there  is  no  reason  why  we  dioold  ool 
go  fifty." 

Francis  v.  CockreU,  L.  R.  5  Q.  B.  601,  Heanen  T.  AiMbr,  11 
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Q.  B.  503,  CoUh  y.  Selden,  L.  R.  3  Com.  P.  495,  and  other 
English^caaes,  recognize  the  doctrine  that  in  sach  instances 
there  is  no  duty  owing  from  the  contractor  to  the  public.  As 
was  said  by  Martin,  B.,  in  FrancU  v.  Cockrellf  L.  R.  6  Q.  B. 
601:  '^The  law  of  England  looks  at  proximate  liabilities  as 
iar  as  possible,  and  endeavors  to  confine  liabilities  to  the  per- 
sons immediately  concerned."  In  Loiee  y.  Clute^  61  N.  Y. 
494,  10  Am.  Rep.  63S,  it  was  held  that  the  manufacturer  and 
▼endor  of  a  steam-boiler  is  only  liable  to  the  purchaser  for 
defective  materials,  or  for  any  want  of  care  and  skill  in  its 
construction;  and  if,  after  delivery  to  and  acceptance  by  the 
purchaser,  and  while  in  use  by  him,  an  explosion  occurs  in 
consequence  of  such  defective  construction,  to  the  injury  of  a 
third  person,  the  latter  has  no  cause  of  action  because  of  such 
injury  against  the  manufacturer. 

We  do  not  find  that  any  of  the  cases  cited  on  behalf  of  the 
plaintiff  conflict  with  the  above  views.  •  In  OodUy  v.  Hagerty^ 
20  Pa.  St.  387,  59  Am.  Dec.  731,  the  builder  was  the  owner, 
and  be  was  properly  held  responsible  for  an  inherent  weak- 
ness in  the  building  by  which  an  accident  occurred.  In  Car' 
wn  V.  OodUy^  26  Pa.  St.  Ill,  67  Am.  Dec.  404,  the  warehouse 
was  erected  under  the  personal  superintendence  of  the  owner, 
and  having  leased  it  to  the  government,  he  was  held  liable  to 
a  person  whose  goods  were  destroyed  by  the  fall  of  the  build- 
ing, in  consequence  of  its  insufficiency  for  the  purpose  for 
which  it  was  erected  and  leased.  In  Thoinas  v.  Winchester^  6 
N.  Y.  397,  57  Am.  Dec.  455,  the  court  held  a  dealer  in  drugs 
and  medicines,  who  carelessly  labels  a  deadly  poison  as  a 
harmless  medicine,  and  sends  it  so  labeled  into  market,  to  be 
liable  to  all  persons  who,  without  fault  on  their  parts,  are  in- 
jured by  using  iL  We  think  this  case  was  correctly  decided, 
but  it  has  no  application.  The  druggist  owed  a  duty  to  every 
person  to  whom  he  sold  a  deadly  poison  to  have  it  properly 
labeled,  to  avoid  accidents.  Just  here  the  analogy  between 
this  case  and  the  one  in  hand  ceases.  The  defendant  owed 
no  duty  to  the  public,  as  before  stated;  his  duty  was  to  his 
employer. 

We  need  not  pursue  the  subject  further.  We  regard  the 
weight  of  authority  as  with  the  views  above  indicated.  More- 
over, they  are  sastained  by  the  better  reason.  The  conse- 
quences of  holding  the  opposite  doctrine  would  be  far-reaching. 
If  a  contractor  who  erects  a  house,  who  builds  a  bridge,  or 
performs  any  other  work;  a  manufacturer  who  constructs  a 
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boiler,  piece  dT machinery,  or  a  steamsfaip, — owee  a  duty  to  the 
whole  world  Ihat  his  work  or  bis  machine  or  his  eteamehip 
■ball  oontada  "ao  hidden  defect,  it  is  difficult  to  measure  the 
extent  of  bis  xeaponsibility,  and  ne  prudent  man  would  en* 
gage  in  euch  oooopations  upon  such  eonditions.  It  is  safer 
and  wiser  to  confine  snob  liabilities  to  the  parties  immediately 
concerned.  We  are  of  opinion  that  the  defendant's  "first  point 
should  have  been  affirmed.  Be,  also,  his  second  point,  which 
asked  for  a  binding  instruotion  in  his  favor. 

This  disposes  of  the  case,  and  we  would  stop  here,  were  it 
not  that  we  do  not  wish  any  conclusion  to  be  deduced  from 
our  silence  in  regard  to  the  portions  of  the  charge  referred  to 
in  tlie  fourth  and  fifth  assignments.  In  these  portions  of  the 
charge,  the  learned  judge  used  Tery  strong  expressions  in  re- 
gard to  the  alleged  departure  off  the  contractor  from  his  plans 
and  speoificataons.  When  the  ^oourt  characterises  such  de- 
parture as  *'  gross  and  almost  criminal  negligence,"  and  as 
^  glaringly  and  knowingly  "  done,  ^  for  which  he  eould  have 
no  excuse,  except  the  desire  to  increase  his  profits,*'  the  de- 
fendant has  not  much  chance  with  the  jury.  Such  intense 
expressions  are  ill  suited  to  a  judicial  charge,  and  may  seri- 
ously interfere  with  a  calm  and  impartial  consideration  of 
the  facts  by  the  jury.  More  than  this,  it  was  assuming  the 
province  of  the  jury;  for  the  facts  are  for  them.  Were  there 
nothing  else  in  the  case,  we  would  reverse  upon  these  assign- 
ments  alone.  We  prefer,  however,  to  place  our  dedsion  upon 
a  ground  which  controls  the  case. 

Judgment  reversed.  

NsGUOXNoa — PaoxniATS  Causb. — Im  aotioiii  inT^lTiag  ^mastkai  of 
proxinukto  oaasa,  the  inqairy  ii  bated  on  whetlier  or  not  there  wee  uaj  ia- 
termediate  oauae,  diaconneoted  from  the  primary  oanae,  wfaicb  prodnoed  tbe 
injury:  BumUng  t.  Hog&eU,  1S9  Pa.  8t  863;  atOe,  p.  192^  and  note. 

KsQLiajarcB — LiABnirr  for,  whsri  Covtraot  RKLAiioir  Bxkb.— 
There  ie  a  diflbrenee  between  actiona  founded  in  negligenoe^  where  a  «»- 
traot  relation  eziata,  and  thoee  in  which  the  defendant  owed  to  plaintiff  a# 
other  dnty  than  to  use  ordinary  oare  and  oautiont  OoauliA  v.  Standard  Qii 
Co.,  122  N.  T.  118;  19  Am.  St.  Rep.  476,  and  note;  Benton  r.  Tnuttm  eic, 
140  Mass.  13;  64  Am.  Rep.  436.  A  company  contracted  with  the  mnnioipal 
nnthoritiea  of  a  town  to  anpply  the  hydrants  wiili  water,  bnt  on  aoooant  of 
ita  failure  ao  to  do,  property  wae  deatniyed  by  fire.  It  mm  held  that  tbn 
oompany  waa  not  liable  to  the  owners  of  the  property  destroyed:  Nkktnam 
V.  Bridgqfori  §tA  Cb.,  46  Ckmn.  24;  83  Am.  Bep.  1»  and  oztenaiYS  note. 
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RiEQBL  V.  Amerioan  LiFS  Insubanob  Gompant. 

Eqvm — MnTAKB — ImintAiioB—  RB»8TAnMSXT  of  PoLior.  —  Whora  ft 
orsditor  holda  a  polioy  of  inmnnoe  on  the  life  of  hii  debtor  in  a  Urgt 
amoant^  and  ton  days  after  bii  destfh,  and  while  the  fact  ia  still  nnknowa 
te  either  tlie  tiwiirer  or  the  en^toz^  Btrrrenden  hk  poliey  and  aooepti  a 
aiieh  anallar  paid-«p  P^lvy  im  lion  tkeroof,  all  pertiee  to  the  exohango 
acting  on  tbo  basie  thaA  the  insined  ie  still  aliTi^  the  creditor  is  entitled^ 
upon  discovering  the  facts,  to  have  the  original  policy  revived  and  rein- 
•toted  in  equity,  on  the  ground  that  the  oontraot  of  exchange  was  obf 
tecod  into  under  the  ittflnenoe  of  a  mntaal  mistake  of  faok 

WiUiam  W.  Porter^  for  the  appellant. 

Henry  HtuUhur^  for  the  appellee. 

WiLUAMiy  J.  The  decree  now  before  xxn  was  made  upon 
the  hearing  of  a  general daaKiTTer  to  the  plaintiff's  bill.  The 
demnrrer  admitted  the  truth  of  every  fact  alleged  in  the  bill, 
bot  denied  that,  taken  as  stated,  the  facts  were  sufficient  to 
entitle  the  plaintiff  to  relief  in  a  eoart  of  equity.  To  de- 
termine whether  this  decree  was  right,  it  becomes  necessary 
to  look  into  the  bill,  in  order  to  ascertain  what  facts  were  set 
forth  as  the  basis  of  the  relief  sought  These  may  be  stated  as 
follows:  1.  That  Jacob  Riegel  was  in  hia  lifetime  a  creditor  of 
one  Letsenring,  and  that  to  secure  his  claim  he  took  out  a 
policy  of  insurance  on  the  life  of  his  debtor,  in  the  company 
against  whioh  the  bill  was  filed,  for  $6,000,  paying  an  annual 
ptemium  therefor  of  $168.90;  2.  That  Riegel  paid  the  pre- 
mioms  eight  or  ten  years,  and  died,  and  that  the  plaintiff,  his 
widow  and  administratrix,  has  continued  to  pay  them  since, 
down  to  the  death  of  Leisenring;  8.  That  Leisenring  died  on 
the  10th  of  March,  1889,  although  the  fiact  was  not  known  at 
the  time  to  Mrs.  Riegel  or  the  insurance  company,  nor  had 
either  known  his  whereabouts  tof  thirteen  years;  4.  That  ten 
days  after  Leiteimng's  death,  and  while  the  fact  was  yet  un- 
known, Mrs.  Riegel  surrendered  the  policy  on  his  life,  and 
accepted  a  new  policy  for  $2,500,  as  a  paid-up  policy,  in  order 
to  be  relieved  from  the  burden  of  the  annual  premium  of 
$163.90  on  the  first  policy;  6.  That  in  making  this  exchange 
**  botli  parties  to  the  transaction  were  acting  in  respect  thereto 
on  the  basis  that  Leisenring  was  alive."  This  averment  was 
added  by  amendment  on  the  argument:  6.  That  when  she 
learned  that  Leisenring  was  dead,  before  the  exchange  and 
the  surrender  ct  the  original  policy,  she  demanded  that  it  be 
letamed  to  her,  but  that  the  company  refused  to  return  it 
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The  case  presented  on  these  facts  was  that  of  a  contract 
entered  into  under  the  influence  of  a  mutual  mistake,  and  a 
elaim  for  relief  from  such  contract  The  mistake  was  in  rela* 
tion  to  the  fact  of  Leisenring's  death.  Both  parties  evidently 
supposed,  and  acted  on  the  supposition,  that  he  was  alive,  and 
that  the  annual  premiums  upon  his  life,  which  had  become 
burdensome  to  Mrs.  Riegel,  must  be  continued  indefinitely 
until  his  death  should  take  place.  As  it  had  become  difficult 
for  her  to  pay  these  premiums,  the  only  way  in  which  she 
could  be  relieved  from  them  was  to  surrender  her  policy  and 
accept  a  paid-up  policy  for  such  smaller  sum  as  the  pre- 
miums already  paid  would  purchase.  Rather  than  take  the 
risk  of  losing  the  entire  amount  of  the  policy  by  her  inability 
to  keep  up  the  annual  payments,  she  surrendered  her  policy 
for  six  thousand  dollars,  and  accepted  in  lieu  of  it  a  paid-up 
policy  for  two  thousand  five  hundred  dollars.  This  was  the 
contract  she  made  while  in  ignorance  of  Leisenring's  death. 
At  the  time  she  made  it  she  was  already  relieved  from  the  bor^ 
densome  premiums,  and  the  entire  amount  of  the  policy  was 
honestly  due  her  from  the  company.  What  was  the  efiect  of 
the  mistake  upon  her?  Simply  to  take  from  her  the  difier- 
ence  between  the  two  policies  and  give  her  absolutely  nothing 
for  it  She  surrendered  a  policy  for  six  thousand  dollars,  od 
which  the  liability  of  the  company  was  already  fixed,  and 
received  one  for  two  thousand  five  hundred  dollars  to  secure 
relief  from  a  burden  already  removed.  The  company  parted 
with  nothing.  She  secured  nothing.  The  whole  transaction 
was  a  mistake,  and  if  the  decree  of  the  court  below  stands, 
the  result  will  be  to  take  three  thousand  five  hundred  dollars 
from  Mrs.  Riegel,  and  give  it  to  the  insurance  company. 

These  facts  seem  to  us  to  present  a  clear  and  a  strong  case 
for  equitable  relief,  so  strong,  indeed,  that  a  mere  statement 
of  them  is  the  only  argument  necessary  for  its  support  The 
duty  of  a  chancellor  to  relieve  in  cases  of  mutual  mistake  is 
so  well  settled  that  no  citation  of  authorities  can  be  needed. 
Among  the  more  recent  cases,  however,  in  which  the  subject 
has  been  discussed  and  relief  granted  are  Babeoek  v.  Day^ 
104  Pa.  St  4;  WUson'i  Appeal,  109  Pa.  St  606;  OoeUd  t. 
Sage,  117  Pa.  St  298. 

The  learned  judge  who  heard  this  case  in  the  court  below, 
and  who  is  thoroughly  familiar  with  the  principle  to  which 
we  have  referred,  seems  to  have  been  misled  in  regard  to  the 
facts  set  up  in  the  bill.    He  treats  the  arrangement  made 
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between  Mrs.  Biegel  and  the  company  on  the  20th  of  March 
«8  a  compromise  of  a  claim  against  the  company  for  the 
alleged  death  of  Leieenring,  which  Mrs.  Riegel  was  unable 
to  establish,  because  unable  to  show  the  death.  As  the  fact 
of  the  death,  and  the  consequent  liability  of  the  company  on 
the  policy,  were  uncertain,  it  was  a  case  for  the  application 
of  the  doctrine  that  the  adjustment  of  a  doubtful  claim  con- 
stituted a  valid  consideration  for  the  surrender  of  the  policy, 
and  the  acceptance  of  the  new  one,  and  upon  this  theory  the 
decree  was  entered.  But  it  nowhere  appears  that  Mrs.  Riegel 
made  any  claim  on  the  company,  or  supposed  that  she  had 
any.  She  was  asking  relief  from  future  payments  of  pr^ 
miums  on  a  policy  on  which  she  supposed  future  payments 
would  have  to  be  made,  and  to  get  this  relief  she  was  willing 
to  sacrifice  more  than  one  half  of  the  sum  insured.  The 
company  was  willing,  in  consideration  of  the  large  reduction 
of  its  liability,  to  give  her  a  policy  for  what  her  payments 
would  purchase,  and  relieve  her  in  future.  This  is  an  ex- 
change  often  made,  and  adjusted  by  well-settled  rules.  It 
was  a  compromise  of  nothing.  We  do  not  doubt  the  cor- 
rectness of  the  rule  applied  by  the  learned  judge  in  cases  to 
which  it  is  fairly  applicable,  but  this  is  not  one  of  them.  The 
plaintiff  distinctly  avers  that  she  did  not  know  of  the  death 
of  Leisenring  until  some  days  after  the  exchange  of  policies 
was  effected,  and  that  "both  parties  to  the  transaction  were 
acting  in  respect  thereto  on  the  basis  that  Leisenring  was 
alive.''  She  distinctly  avers  that  the  object  of  the  arrange- 
ment was  to  secure  relief  for  herself  from  the  indefinite  pay- 
ment of  premiums  that  had  become  burdensome  to  her;  that 
the  new  policy  was  accepted  for  that  reason,  and  the  old  one 
surrendered,  at  a  time  when,  had  she  known  the  fact,  she  was 
entitled  to  demand  the  entire  sum  upon  which  she  had  so 
long  and  so  steadily  paid  the  burdensome  premiums.  Upon 
these  liacts,  if  the  attention  of  the  learned  judge  had  not  been 
diverted  from  them,  we  feel  sure  that  he  would  have  reached 
the  conclusion  that  we  have  reached,  that  it  would  be  grossly 
inequitable  to  hold  the  plaintiff  to  a  bargain  made  under  the 
inflaence  of  a  mistake  of  buds  like  that  before  us.  TJiis  mis- 
take the  demurrer  admita.  If  there  bad  been  any  circum- 
stance which  the  defendant  could  have  set  up  to  show  that  a 
correction  of  this  mistake  at  this  time  would  be  inequitable, 
it  should  have  been  shown  to  the  court  by  answer.  If  such 
circumstances  do  exist,  they  may  yet  be  presented,  as  thi^ 
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ease  goes  back  to  eoable  the  defendant  to  take  defiMise  upon 
the  merita. 

The  decree  ia  revened  and  the  reocml  renitted,  wifli  di- 
rection that  the  defendant  plead  to  or  ana^per  the  oomplainl 
in  the  bill;  the  ooBta  of  thia  appeal  to  be  paid  by  the  ap- 
pelh 


liiBTAxa  —  EQUzrr.  —  Eqaity  will  «ot  anitt  on*  pftrty  to  profit  by  tbo 
mutake  of  Miotheri  WqfaiU  t.  liwrphfft  78  GaL  278;  12  Am.  Sk  Rep.  60^ 
and  note.  Equity  haa  power  to  relieve  againut  miitaal  mistakea  of  pariiea 
to  oontracta  in  writing:  Benrnm  t.  Jiarhoe,  87  Minn.  30;  6  Abl  St.  Bapu  Bie; 
Ailmr.  J?&ler,  76 Gk.  674; 2 Am.  St. Rep.  68;  Wm9kfr.BmrSmtftem9te.I9m, 
Cd^p  74  lowai  464.  AflSrmative  or  dofenaiTa  jwliof  nay  be  granted  i^ainat  m 
mistake  of  faot  whioh  ia  a  material  element  in  the  tranaactioig  and  whioh  is 
not  the  reralt  of  the  party*t  own  Tiolataon  of  aome  legal  idntyt  nwmg  ▼• 
iTaa  ete.  L.  Cb.»  40  Mina.  184. 
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Tbads-karks  —  Ikftatioh   or    Usfatsktbd   Articlb — Injunction. — 
The  manufacture  and  sale  of  an  unpatented  article,  made  in  exact  imita- 
tion of  anolAier  manufacturer'a  product,  will  net  be  enjoined,  in  the  ab- 
sence of  allegatian  and  proof  el  a  trada-marlc    The  farensing  •(  boras 
shoe  nails  doea  not  of  itaelf  oonatitote  a  trade-mark  or  patent. 

Owen  Wister^  Franci$  RawU^  tmd  8.  0.  Fisher^  tor  tbe  appel- 
lant. 

Albert  B.  Weimtr  and  Frederich  M.  Leonard^  for  the  appellee. 

Faxson,  C.  J.  The  court  below  Btistained  the  defendant^* 
demurrer,  and  dismissed  the  plaintiff 'a  bill.  It  waaevidendj 
intended  as  a  trade-mark  bill.  Yet  the  case  lacks  every  ele- 
ment of  a  trade-mark.  There  is  no  trade-mark  shown  nor 
alleged  which  it  is  chained  the  defendant  has  pirated.  On 
the  contrary,  the  bill  alleges  that  the  ^aintiff  nsannfiictores 
a  peculiar  kind  of  horseshoe  naU.  It  is  known  to  the  trade  as 
a  bronsed  nail,  being  oovered  with  a  coating  «f  bronae.  It  la 
not  alleged  they  are  any  better  for  being  bronaed,  bat  they 
are  more  popular,  and  eell  more  readily.  The  bill  ^largea 
that  the  defendant  is  selling  a  precisely  dmilacr  nail;  that  it 
is  bronzed  like  those  of  plaintiff 'a,  to  deceive  pnrchaaera  and 
induce  them  to  purchase  them  as  plaintiff's  nails.  The  de- 
fendant has  not  imitated  its  label,  for  it  has  none.  He  has 
not  even  imitated  the  plaintiff's  manner  or  style  of  patting 
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op  its  packages.  There  is  nothing  bejond  the  mere  avermoDt 
that  he  makes  a  similar  oail. 

We  have  never  yei  carried  the  doctrine  of  trade-marks  to 
tkft  exleni  claimed  for  it  by  the  plaintiff.  We  have  never 
h«8ita1te€t  lo  restrain  the  imitation  of  a  trade-mark  when  the 
fccts  justiffeJ  ft  We  are  now  asked  to  go  one  step  further, 
and  protect  the  maaufacture  of  the  article  itself.  This  we  do 
not  see  oar  way  clear  to  da  The  mannfacture  of  a  particular 
article  can  only  be  protected  by  a  patent  The  law  ia  regard 
to  trade-marks  should  not  be  pushed  to  the  extent  of  iater- 
fering  with  manufactures.  A  man  may  make  any  article  he 
pleases  that  is  not  protected  by  a  patent.  He  may  make  a 
horseshoe  nail,  or  any  other  unpatented  article,  precisely  like 
that  of  any  other  manufacturer;  he  may  imitate  it  so  per- 
fectly that  tho  one  may  be  mistaken  for  the  other,  but  he 
may  not  sell  his  own  article  as  and  for  that  of  another,  by 
means  of  a  trade-mark  in  imitation  of  tho  trade-mark  of 
such  other  person.  Some  of  the  cases  cited  go  so  far  as  to 
restrain  one  manufEicturer  from  imitating  the  style,  form,  and 
size  of  the  packages  of  other  manufacturers.  We  need  not 
discQSS  these  cases,  as  they  are  not  applicable.  Our  attention 
has  not  been  called  to  any  case  which  is  authority  for  plain- 
tiff's daim.  Wo  think  judgment  was  properly  entered  for 
'  the  defendant  upon  the  demurrer. 

The  decree  is  affirmed  and  the  appeal  dismissed,  at  the  costs 
of  the  appellant  

TsADK-MABxa.  What  CoNSTTruTS:  See  Alff  ▼.  Eadmny  71  TtoL^  690;  19 
Am.  8t  Bep.  7SK!,  snd  note.    A  trade-mark  is  a  name  or  device  which  Is 
to  indieate  the  origio  and  ownership  of  the  thing  or  article  to  which  it 
I:  JVMter  T.  Blood  Bahm  Co.,  77  Ck.  216;  L(m^kman*§  Appeal,  128  PiL 
8t.  1;  Koehkr  r.  SoNden.  122  N.  Y.  66. 

UinPATsvTKD  AsTiGua  OB  CoKEOUiiDa  — Then eaa  be  naexehuhre  right 
to  the  nee  of  formnlaa  for  the  manafaetnre  of  medioinee;  CAocMdfc  r.  ComH 
IR  Maaa  190;  21  Abl  St  Bep.  442;  and  note.  Compare  Pioteciy  r.  ^or/oO^ 
4i^96Aiii.I>Mb664kSiidBoto6a^67a 
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Estate  of  Jacobs. 

(140  Pbhnbyltawia  Statb*  261^] 

WiLLfl  —  DisnvHBBiTAKCB  Of  Hbib.  —  An  heir  at  Uw  oui  maSj  1m 

herited  by  an  express  deviee  or  by  necessary  implicatUNi«  and  meh  Im* 
plication  must  amount  to  sncb  a  strong  probability  that  an  intsntioa  ta 
the  contrary  cannot  be  supposed. 

Wills  —  Construction  —Lako  mat  Pass  ab  Monnr.  -»  Where  it  appean 
from  a  will  that  the  testatrix  did  not  intend  to  die  intestate  as  to  any 
part  of  her  estate,  and  that  she  did  not  intend  her  heirs  at  law  to  take 
any  benefit  under  the  will,  or  to  have  any  share  in  her  estate,  and  that 
she  used  the  word  '*  money  "  as  the  equivalent  of  property,  land  acquired 
after  the  execution  of  the  will  will  pass  to  the  residuary  legatee  under 
a  l)equest  of  "the remainder  and  residue  of  my  money, "to  theexdusiea 
of  her  heirs  at  law. 

R.  C.  McMurtrU  and  A.  8.  Ashhridge,  Jr^  for  the  appellants. 

Henry  PlecLsantB,  Jr.^  Alfred  P.  Reid,  William  T.  Barber, 
Hampton  L.  Carson^  R,  Jone$  Monaghan^  and  /•  Frank  E. 
Hause,  for  the  appellee. 

Paxson,  C.  J.  The  question  here  is,  whether  the  real  estate 
of  the  testatrix  passed  under  the  residuary  clause  of  her  wilL 
At  the  time  it  was  executed  her  property  consisted  only  of 
personal  estate.  At  the  time  of  her  death  she  was  seised  of 
real  estate  amounting  in  value  to  nearly  as  much  as  her  per- 
sonal estate.  After  giving  several  pecuniary  legacies,  and 
one  or  more  specific  legacies,  she  disposed  of  her  residuary 
estate  as  follows:  "The  remainder  and  residue  of  my  money 
I  give  and  bequeath  to  the  Hospital  of  the  Protestant  Church 
in  Philadelphia."  There  is  no  mention  of  real  estate  in  the 
will,  which  may  be  accounted  for  by  the  fact,  before  stated, 
that  when  she  executed  it  she  owned  none,  nor  did  she  for 
some  years  thereafter. 

There  are  two  funds  for  distribution, — the  one  arising  from 
the  conversion  of  the  personal  property,  and  the  other  from  the 
sale  of  the  real  estate.  The  latter  was  claimed  for  the  heirs  at 
law,  upon  the  ground  that  it  did  not  pass  by  the  will,  and 
that  as  to  such  real  estate  the  testatrix  died  intestate.  It  is 
further  to  be  observed  that  at  the  time  the  will  was  made  she 
bad  sufficient  personal  estate  to  pay  all  the  legacies,  but  that 
by  reason  of  her  purchase  of  the  real  estate  the  personal  estate 
was  so  much  diminished  that  it  will  only  pay  about  fifty  per 
oent  of  such  legacies. 

It  was  said  by  Justice  Rogers,  in  Bender  v.  Dietrtek,  7  Watts 
ft  8*  284:  "  It  is  a  maxim  which  applies  here,  as  well  as  io 
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England,  that  an  heir  at  law  can  only  be  disinherited  by  ex- 
press devise  or  necessary  implication;  and  that  implication 
has  been  defined  to  be  such  a  strong  probability  that  an  in- 
tention to  the  contrary  cannot  be  supposed/'  This  is  the  rule 
which  must  govern  this  case.  There  are  two  things  which 
can  be  gathered  from  this  will  with  reasonable  certainty. 
They  are:  1.  That  the  testatrix  did  not  intend  to  die  intestate 
as  to  any  portion  of  her  estate;  and  2.  That  she  did  not  intend 
her  heirs  at  law  to  take  any  benefit  under  her  will,  or  to  have 
any  share  of  her  estate.  The  first  proposition  appears  from 
the  fact  that  she  disposed  of  all  the  estate  which  she  possessed 
at  the  time  the  will  was  made,  the  residuary  clause  being 
sufficient  to  carry  all  that  remained  after  payment  of  the  lega- 
cies. The  second  proposition  is  manifest  from  the  fact  that 
she  excluded  her  heirs  by  the  terms  of  her  will  from  any  par- 
ticipation in  her  estate,  excepting  in  so  far  as  she  has  given 
them  small  pecuniary  legacies. 

What,  then,  did  the  testatrix  intend  by  the  residuary  be- 
quest of  the  **  remainder  and  residue  of  my  money'*?  The 
word  **  money"  literally  means  cash;  and  if  we  adopt  this  in- 
terpretation, nothing  passed  by  this  clause.  It  was  conceded, 
however,  that  this  word  was  the  equivalent  of  property.  It 
was  contended  by  the  appellant  that  it  included  only  moneyed 
securities,  and  perhaps  other  pei  jonal  estate.  That  the  word 
**  money  "  is  popularly  known  and  used  as  indicating  property 
of  every  description  is  well  known.  Thus  it  is  very  common 
to  refer  to  a  person  as  a  '^  moneyed  man  "  because  of  his  large 
possessions.  Yet  those  possessions  may  consist  exclusively 
of  real  estate.  It  appears  very  plain  to  us  that  this  testatrix 
used  the  word  ^  money  "  in  its  popular  sense,  as  the  equiva- 
lent of  property^  asd  that  she  intended  all  her  estate  to  pass 
by  the  residuary  clause.  She  knew  of  what  her  estate  con- 
atsted  when  she  made  her  will.  She  knew  it  would  satisfy 
all  the  pecuniary  legacies,  and  leave  a  small  residue;  and  if 
we  construe  the  will  as  of  the  time  of  her  death,  it  is  most  un- 
likely she  intended  the  legacies  she  had  given  to  those  who 
were  evidently  the  first  objects  of  her  bounty  should  be  cut 
down  by  one  half,  in  favor  of  her  heirs  at  law,  whom  she  never 
intended  toderiveany  benefit  from  her  estate.  We  are  notcon- 
aidering  the  case  of  an  attempt  to  charge  real  estate  because  of 
a  deficiency  of  the  personal  estate  to  pay  the  legacies,  and 
where  the  same  are  not  charged  upon  the  land.  Were  such  the 
a  discussion  of  some  of  the  authorities  dted  might  be- 
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oemo  neoMsarj/  Oa  the  contrary,  we  sie  deafing  with  the 
qaaetioQ  of  the  intent  of  the  teBtatrix  to  pass  hev  wittre  estate 
under  the  name  of  monej.  A  carefnl  consideration  of  the 
will,  gathered  from  within  its  foor  eoraers,  kaTea  no  dooht  in 
onr  minds  that  she  intended  all  her  property  to  pass  bj  the 
residuary  clanse,  and  to  disinherit  her  heirs  at  law. 

The  decree  is  affirmed  and  the  appeal  dismissed,  at  the 
costs  of  the  ^pellants. 


WaL8  —  DniHHBRiTANGB  OT  Hur.— Att  beir  oumot  1m  ^kinhritodL 
leM  the  estate  ie  given  to  eome  other  penon  or  perioas:  Oqfnum  t.  OoJmOM^ 
SS  Ta.  469;  17  Am.  St.  Rep.  69,  and  note.  To  disinherit  a  ohild  whose 
■aoM  is  omitted  from  a  wiU,  an  intentioa  so  to  do  mask  appear  frem  the 
words  on  the  faos  of  the  will  iadioating  sneh  latent,  direetlj  or  bj  napliea- 
tion:  &Uiie  qfSUvenB^  83  CsL  822;  17  Am.  St  Bep.  2S2.  and  note.  Uodsr 
the  Iowa  code,  an  heir  to  whom  nothing  is  doTised  takes  nothing:  SUtmeU 
r.  HaXk  74  Iowa,  279. 

Wiixt — CoMflTRUoneir  of  Wobd  **  Monnr."  —  Money  is  a  generle  tenot 
and  covers  everything  which,  by  oonsont,  is  suide  to  r^reseat  propeityt 
Crmtek/Uld  r.  BMni,  6  Hnmph.  16;  42  Am.  Doe.  417.  omI  note.  When  a 
testator,  after  giving  various  legacies,  gpivo  "the  balance  of  taj  money "  ts 
his  mother,  the  gift  included  all  the  residue  of  his  estate,  both  real  and  po^ 
sonal:  In  re  Milkr,  48  CaL  166;  17  Am.  Rep.  422.  But  see  Matm  v.  ifaas, 
14  Johns.  1;  7  Am.  Deo.  416L  Compare  Totar  v.  TVfar,  S  Hawks,  74;  14 
Am.  Deo.  676,  and  note  676-678,  as  to  whs*  wosda  nasd  in  m  will  may  psm 
real  property.  A  geoersl  residuary  clause  indodos  any  property  or  ints^ 
ssts  of  the  tesUtor  not  already  disposed  of:  Biker  v.  ComwtU^  113  N.  Y.  116| 
LkiUr.  (TUflik  SSKeb.  S14|  Wtatr.  Bamdie,  79 Oil  28. 
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JTsDOiffBifTi— Omisbioh  of  Initial  dc  Nams  Fatal  to  Lmr.  — Tlie  emi^ 
non  of  the  middle  initial  of  the  name  of  a  judgment  debtor  on  the  index 
of  Judgments  is  fatal  to  the  laoB  of  the  judgment  creditor,  aa  against  a 
■nbseqnent  bona  JUU  grantee  of  ooeh  jndgmont  drivtsr  lor  valoo  sad 
without  notice,  who  has  searched  the  jndgmant  reoord  for  tlio  aasss 
nnder  which  his  grantor  held  and  transferred  title. 

J.  JB.  CoUkatm^  Jr.^  and  John  O.  Johnmm^  for  tks  appelknl 
Henry  T,  Dechert  and  Henry  M.  Deeherty  for  the  appellees 

Williams^  J.  The  intention  to  protect  an  innocent  pap> 
diaaer  against  aecret  liens  and  convejaneee  manifested  itself 
imry  early  in  this  state.  An  act  of  the  colonial  legislature^ 
passed  in  1772,  made  it  the  duty  of  "any  judge  or  oth^  Mom 
el  a  oenxt  of  reaord  within  this  province,  that  shall  sign  sa^ 
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jodgmentSy"  to  enter  the  date  of  signing  on  the  margin  of  the 
reeordy  aiid  declared  thai  the  lien  of  the  jndgmeat  thereafter 
ihould  begia  at  that  date,  instead  of  extending,  by  relation, 
to  the  first  daj  of  the  term  of  the  reinm  of  the  original  writ. 
Three  jears  laitw  it  was  made  the  dutj  of  purchaaers  to  re- 
cord their  deeds  within  nx  months,  and  if  they  £ailed  to  do 
•o,  their  unrecorded  deeds  were  to  be  held  firaadulent  and 
void  againfit  subsequent  bona  jEde  purchaaers  and  mortgagees. 
Prior  to  1775  there  was  no  duty  to  reeotd  resting  on  purchas* 
er8,aud  one  buying  land  was  bound  toinreet^ate  the  title  at 
bis  peril:  Maclayy,  Work^  5  Binn.  154h  In  1798  the  duration 
of  the  lien  of  &  judgment  upon  the  d^endanf  s  land  was 
limited  to  five  years,  unless  duly  rerived.  The  act  of  1849 
made  it  the  duty  of  the  pkiintiff  to  take  notice  of  a  sale 
of  land  hy  his  debtor,  and  provided  that,  as  to  a  purchaser, 
the  lien  of  the  judgment  should  be  discharged^  unless  such 
purchaser  was  warned  by  seirs  facias  within  five  years  after 
he  placed  his  deed  upon  the  record,  notwithstanding  the 
judgment  may  have  been  regularly  revived  against  the  de- 
fendant. To  fEbcilitate  searches,  separate  judgment  dockets 
were  provided  for  in  1827,  and  our  present  system  of  lien 
dockets  as  judgment  indexes  was  adopted  in  1856.  The  act 
provided  *'  that  the  lieu  of  a  judgment  shall  not  commence 
or  be  continued  ag;ainst  any  purchaser  or  mortgagee  unless 
the  same  be  entered  in  the  county  where  the  real  estate  is 
situated,  in  a  book  to  be  called  the  judgment  index,  •  •  •  • 
and  the  plaintiff  shall  furnish  the  proper  inJbrmation  to  en- 
able the  prothonotary  to  prepare  said  entry."  Among  other 
things,  the  entry  must  show  the  names  of  the  parties  against 
whom  a  lien  is  entered.  The  pordiaeer  is  bound  to  take 
notice  of  liens  af^pearing  on  the  judgment  index,  but  he 
is  not  bound  to  look  beycmd  it;  and  if  his  search  discloses 
the  exiatenoe  of  no  lien  entered  there  against  his  vendor,  be 
may  complete  the  tranaaction  and  pay  over  the  purchase* 
money  in  safety*  Upon  this  general  ptopoeition  there  is  no 
diffierenoa  of  pinion.  The  question  presented  is.  Through 
what  modificationa  nuist  one  who  profwees  to  become  a  pur- 
cbaaer  pursua  the  namaof  has  vendor? 

In  the  case  now  before  us^  one  Daniel  J.  Murphy  owned  a 
lot  of  land  at  the  eomer  of  Myrtle  and  HoUey  streets,  in  the 
city  of  Philadelphia,  His  deed  for  the  same  was  regularly 
recorded,  as  waa  a  mortgai^  given  by  him  tar  part  of  the 
pnrrhia»manaj>  He  took  and  he  encuubored  tha  title  in  hia 
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proper  name  as  Daniel  J.  Murphy.  Roggenmoser  desired  to 
buy  the  lot.  He  found  the  title  properly  recorded,  and  en- 
cumbered by  a  mortgage.  Turning-  from  the  recorder's  oflSce 
to  that  of  the  prothonotary,  he  caused  search  to  be  made  for 
liens  on  the  judginent  index  against  Daniel  J.  Murphy,  and 
found  none.  He  then  completed  his  purchase,  settled  the 
purchase  price,  and  received  and  recorded  his  deed.  This 
was  in  1888.  In  June  of  that  year,  Murphy  went  to  Chicago 
to  reside.  In  1889  the  plaintiff,  who  had  a  judgment  against 
Daniel  Murphy,  issued  his  writ  of  icire  facias^  and  served 
Roggenmoser  as  terre-tenant. 

Was  the  judgment  against  Daniel  Murphy  a  lien  on  the 
lot?  It  is  admitted  that  Daniel  Murphy  and  Daniel  J. 
Murphy  are  the  same  person.  It  is  clear,  therefore,  that  real 
estate  in  the  hands  of  that  person  would  be  bound.  Having 
signed  his  name  in  the  form  in  which  it  appears  on  the  judg* 
ment  index,  he  could  not  object  to  the  enforcement  of  the 
judgment  against  his  property.  As  between  him  and  his 
creditor,  it  is  a  question  of  personal  identity.  But  the  de- 
fendant is  not  objecting.  It  is  a  purchaser  who  bought  after 
a  search  of  the  records,  and  with  no  actual  notice  of  the  ex- 
istence of  this  judgment,  who  claims  protection.  If  he  did  all 
the  law  required  of  him,  he  is  entitled  to  protection  against 
the  judgment  of  the  plaintiffs.  If  he  did  not^  then  he  must 
suffer  for  his  want  of  care  in  making  the  search. 

The  plaintiffs  contend  that  he  was  bound  to  take  notioe  of 
this  judgment,  because  it  was  a  lien  against  his  vendor,  and 
could  have  been  enforced  against  the  land  in  his  hands.  It 
appears  in  the  case  stated  that  Murphy,  in  the  transaction  of 
his  business,  used  his  name  in  various  forms.  On  his  sign  it 
was  D.  Murphy.  He  gave  some  notes  as  Dan  Murphy,  some 
as  Daniel  Murphy,  and  it  is  clear  that  he  took  and  conveyed 
title  as  Daniel  J.  Murphy.  In  the  city  directory  it  appeared^ 
at  and  for  years  before  the  sale  to  Roggenmoser,  as  Daniel  J. 
Murphy.  If  a  judgment  had  been  entered  on  a  note  signed 
^  Dan  Murphy,"  and  on  another  signed  ^^  D.  Murphy,"  there 
is  no  reason  that  can  be  urged  in  support  of  the  lien  now  be- 
fore us  that  could  not  with  equal  force  be  urged  in  support 
of  the  lien  of  both  the  others.  All  were  signed  by  the  same 
man,  and  were  for  debts  due  by  him.  If  the  creditor  has  no 
duty  resting  on  him,  but  is  to  be  protected  because  Daniel  J. 
Murphy  was  his  debtor  in  fact,  notwithstanding  he  did  not 
put  his  name  correctly  to  the  note,  then  all  the  forms  of  the 
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name  used  in  signing  the  notes  stand  on  the  same  ground. 
In  order  to  see  the  practical  operation  of  such  a  holding,  we 
have  looked  into  the  city  directory,  and  find  the  name  of 
Daniel  Murphy,  with  various  middle  letters,  and  without 
any,  occurs  twenty  times.  But  ^'  D  "  is  the  initial  of  David, 
Dennis,  and  many  other  first  names  besides  Daniel.  To  ex- 
haust the  possibilities  as  to  D.  Murphy  would  require  searches 
running  into  the  hundreds. 

But  without  laying  too  much  stress  on  the  argument  ab  in* 
canvenieniif  or  the  apparent  legislative  intent,  let  us  glance 
at  our  cases  bearing  upon  this  question.  In  several  cases, — 
among  which  are  RidgwayU  Appeal^  16  Pa.  St  177;  York 
Banf$  Appeal^  86  Pa.  St  458;  and  Smithes  Appeal,  47  Pa.  St 
128, — it  has  been  held  that  a  lien  entered  in  the  last  name 
of  the  defendant  is  not  a  lien  on  the  real  estate  of  the  de- 
fendant in  the  hands  of  bona  fide  purchasers.  For  example, 
a  lien  entered  against  the  firm  of  McFall  and  Martin  does  not 
bind  the  separate  real  estate  of  the  partners  in  the  hands 
of  purchasers  because  of  the  absence  of  the  first  names  of 
McFall  and  of  Martin.  Not  only  must  the  first  name  ap- 
pear, but  it  must  be  correct;  for  in  Zimmerman  v.  Briggans,  j 
6  Watts,  186,  the  judgment  was  entered  on  a  bond.  The 
bond  was  signed,  Jacob  Briggans,  which  was  the  true  name 
of  the  obligor.  The  prothonotary  made  a  mistake,  and  en- 
tered the  name  in  the  lien  docket  as  John  Briggans.  An 
examination  of  the  files  would  have  shown  the  mistake,  but 
thia  court  held  that  subsequent  creditors  were  not  bound  to 
go  beyond  the  lien  docket,  and  postponed  the  judgment,  be- 
cause of  the  mistake  in  the  first  name.  It  is  not  enough  that 
names  are  idem  eovkana.  In  HeiPe  Appeal^  40  Pa.  St  463,  the 
true  name  of  the  defendant  was  George  P.  Yoest  It  was  en- 
tered on  the  index  against  Gtoorge  P.  Joest  The  first  name 
was  right  The  last  name  was  idem  eonane  with  the  right 
name  of  the  defendant,  but  it  was  held  that  the  purchaser 
had  no  notice  of  the  lien  firom  the  record.  The  reason  evi- 
dently is,  that  the  record  addresses  itself  to  the  eye,  and  not 
to  the  ear  alone.  The  purchaser  was  bound  to  look  under 
the  letter  *  Y,**  which  was  the  initial  letter  of  his  vendor's  name. 
Not  finding  a  lien  there,  he  was  not  bound  to  go  further,  and 
the  lien  was  postponed.  But  in  Wood  v.  Reynolds,  7  Watts 
A  8.  406,  our  precise  question  was  decided.  A  note  was 
signed  by  John  M.  Oruver.  By  some  oversight  of  the  pro* 
Ihonotary  the  **M''  was  omitted,  and  the  lien  entered  against 
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John  GruTOC  A  purchaser  from  Jobs  M.  Qruver  made 
fiearcb  for  liens  against  bis  vendor^  but  found  nose^  and  com- 
pleted bis  purcbase.  We  beld  tbat  be  bad  done  all  tbat  was 
required  of  bim,  and  tbat  tbe  judgment  could  not  be  en- 
forced against  tbe  land  in  bis  bands.  This  case  was  followed 
in  HtMtchinsanU  Appeal^  92  Pa.  8t  186,  and  tbe  rule  distinctly 
laid  down,  tbat  '^tbe  omission  of  tbe  middle  letter  in  a  name 
on  tbe  judgment  index  is  fatal  to  a  lien,''  as  against  boma 
fide  purchasers. 

From  this  review  of  tbe  cases  it  will  be  seen  that  tbe  rule 
was  well  settled  in  this  state  when  tbe  caee  of  Jenny  v.  Zehnder^ 
101  Pa.  St.  296,  came  before  this  court  In  tbat  case  a  dif- 
fereot  rule  was  adc^ted,  which  ia  wholly  inconsistent  with 
Wood  y.  Reynoldsy  7  Watts  &  S.  406^  and  Eulchinson^B  Appeal^ 
92  Pa.  St  186;  and  Myer  v.  Fe^ly,  39  Pa.  St  429,  80  Am. 
Dec.  534,  is  cited  as  authority  for  it  An  examination  of  tbe 
latter  case  will  show  that  it  does  not  sustain  the  rule  laid 
down  in  Jenny  v.  Zehnder^  101  Pa.  St  296,  nor  afford  it  any 
aid  whatever.  The  case  was  this:  One  John  Bubb  executed 
a  judgment  note.  The  prothonotary  of  Lancaster  County  en- 
tered judgment  upon  it  against  John  Bobb*  This  judgment 
was  held  to  be  notice  because  the  two  names  are  identicaL 
They  are  different  modes  of  spelling  the  same  name,  and,  ae 
was  said  by  the  court,  are  ui«m<onani,  at  least  in  the  German 
counties,  of  which  Lancaster  is  one.  The  name  was  found 
under  the  proper  title  in  the  index,  with  tbe  correct  first 
name,  and  with  a  variation  in  spelling  in  the  middle  letter, 
which  made  no  change  in  the  name  as  spoken*  Similar  in- 
stances are  the  names  of  Kopp  and  Kupp,  and  of  Kolp  and 
Eulp,  which  are  merely  different  forays  of  tbe  same  name^ 
with  the  same  initial  and  the  same  pronuociation. 

It  is  to  be  regretted  that  Wood  v.  Reynold^  7  Watts  &  Sw 
406,  and  HuUhineon'e  Appeal,  92  Pa.  St  186,  had  not  been 
considered  in  Jeniky  ▼.  Zehnder^  101  Pa.  St  296.  The  learned 
judge  of  the  court  below  followed  the  last  case  faithfully,  but 
we  feel  constrained  to  say,  what  be  could  not,  tbat  we  prefer 
and  shall  follow  the  old  and  well-settled  line  of  caaea  to  wUca 
we  have  referred.  Tbe  mle  of  Wood  v.  Reynolde^  7  Watta  A  & 
406,  is  not  only  most  in  harmony  with  the  spirit  ef  eur  legi» 
lation  and  with  our  own  decided  cases,  but  it  ia  equitable  ia 
its  operations.  Murphy's  title  was  on  tbe  record,  Wboevei 
dealt  with  bim  on  tbe  credit  of  his  real  estate  waa  bowid  te 
know  what  appeared  in  bi&  recorded  titla    It  was  aa  undi 
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tiM  dnty  <if  one  who  was  about  to  timt  him  with  jaoftiej  or 
goods,  because  of  his  ownership  of  land,  to  know  how  and  by 
what  name  he  held  it,  as  it  was  the  duty  of  one  about  to  pur- 
chase the  land  to  make  the  same  inquiries.  If  the  creditor 
neglected  hie  duty,  be  must  lose  in  consequenoe.  If  the  pur- 
chaser neglected  his,  he  must  lose.  Because  the  creditor  in 
this  case  did  neglect  to  examine  the  record,  he  has  a  note 
signed  with  only  part  of  the  maker's  name,  on  which  judg- 
ment has  been  entered.  With  no  notice  of  the  habit  of  his 
Tender  to  sign  notes  in  several  different  ways,  and  with  no 
means  of  notice  of  liens  but  the  record,  the  purchaser  exam- 
ined, exhausted  the  means  of  knowledge  within  his  reach,  and 
finding  no  lien  against  Daniel  J.  Murphy  or  D.  J.  Murphy, 
settled  with  his  vendor,  and  took  bis  deed.  If  one  of  these 
parties  most  lose,  in  good  oonseience  it  should  be  he  whose 
neglect  to  avail  himself  of  the  informalaon  which  the  record 
could  have  given  him  made  the  loss  by  one  or  the  other  in* 
evi  table. 

The  judgment  is  reversed,  and  judgment  is  now  entered  in 
&vor  of  the  defendant  upon  the  case  stated. 

JusoMsavs  — Omisbios  of  iNrriAL  nr  Riooan  Faxal  to  Lemm  ov.  — The 
noocd  of  a  jvdgmeot  agaiiut  WiUiam  Mankedick  U  not  cooBtroctive  notion 
to  a  parchaser  in  good  faith  of  real  estate  of  which  EL  W.  Mankediok  is  the 
grantor  that  the  jndgment  it  against  U.  W.  Mankedick,  and  a  lien 
tks  laaui:  Mmmm  v.  J7«m^  I2S  Ind.  S08L  Oamfum  note  to  OIom  v. 
auatt,  ^  Am.  Bspw  ISl.  and  Mto  to  FalUm  v.  Keio%  90  Am.  Deo.  mk 
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^  "SLnam  or  BnrKncuBin  —  Bbqubst  or  €k>BFoaAn  Siook.  — 
When  eorporate  stock  is  by  the  wiU  of  a  deoedent  given  in  trust,  the 
income  thereof  for  the  nse  of  the  beneficiary  for  life,  with  remainder 
orer.  the  snrplos  profits  which  hare  accumulated  in  the  lifetime  of  the 
testator,  but  which  have  not  been  divided  nntQ  after  his  death,  belong 
to  the  enTMct  of  hii  estate.  The  dividends  of  earoings  made  after  his 
death  are  income,  payable  to  the  life  tonan^  whether  they  are  casl^ 
serifs  or  stock. 
Tainns— Right  of  BnmnoiAitnB— Bbqubst  of  Gobforatb  Stock.  ^ 
When  oorporato  stock  is  bequeathed  in  trmst,  the  income  thereof  to  be 
paid  to  a  beoeficiary  for  life,  with  remainder  over,  the  profit  of  a  sale 
•f  new  stock  imued  after  the  testator's  death,  in  lien  of  corporation 
profits  applied  to  the  improvement  of  the  corporate  property  in  the 
testator's  lifetime^  is  capital,  and  not  income,  and  belongs  to  the  eorpui 
of  the  estate. 
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coqporate  stook  is  bequeathed  in  tmafe  to  pay  the  income  to  a  b«o^ 
ficiary  for  life,  with  remainder  over,  the  actual  value  of  the  stook  as 
ascertained  from  the  value  of  the  corporate  assets  at  the  testator** 
death,  and  not  the  fluctuations  of  the  stock  market^  must  control  m 
determining  whether  new  stock  issued  subsequent  thereto^  in  lieu  of 
profits  applied  to  the  imp'roTement  of  the  oorporate  property  prior 
thereto,  represents  capital  or  income.  In  such  caae^  eridence  of  the 
market  valae  of  the  stock  is  only  admissible  so  fiw  ae  it  may  aid  ia 
ascertaining  the  actual  Talue. 

Oeorge  Tticker  Bisphamy  for  the  appellant. 

John  MarshaU  Oe$t  and  Edwin  Sav/nden  Dixon^  for  the  ap- 
pellees. 

Clark,  J.  The  qnestion  in  this  case  arises  upon  the  adja- 
dication  of  the  account  of  Alfred  and  Horace  T.  Smith,  tms- 
tees  under  the  will  of  Stephen  Smith,  deceased|  who  died  in 
October,  1884.  By  his  will  the  testator  gave  a  portion  of 
his  estate,  in  trust,  to  pay  the  net  income  to  his  son  Alonio 
Smith,  free  from  his  debts,  for  life,  with  remainder  over  to  his 
children,  etc.  Included  in  this  part  of  his  estate  were  fifty* 
six  shares  of  the  capital  stock  of  the  Frankford  and  South- 
wark  Passenger  Railway  Company.  The  whole  capital  stock 
of  the  company  was  $750,000;  that  is  to  say,  15,000  shares, 
of  the  par  value  of  $50  per  share.  On  the  4th  of  December, 
1888,  however,  it  was  agreed  at  a  meeting  of  the  stockholders 
to  issue  5,000  additional  shares,  at  the  par  value  of  $60  per 
share,  the  existing  stockholders,  as  they  were  registered  oq 
the  2d  of  January,  1889,  to  have  the  right,  at  any  time  be- 
fore the  2d  of  February  thereafter,  to  subscribe  one  share  for 
every  three  of  their  respective  holdings  on  the  day  desig- 
nated. 

The  trustees  of  Stephen  Smith's  estate  exercised  the  privi* 
lege,  and  bought  eighteen  shares  for  $900,  which,  for  the  time, 
they  borrowed  from  the  income  fund  in  their  hands;  bat  in 
their  account  they  have  made  good  the  income,  and  havo 
treated  this  sum  as  so  much  taken  from  the  capital.  On  the 
18th  of  February,  1889,  the  directors  declared  a  dividend  of 
$11  per  share  on  the  whole  20,000  shares.  This  dividend 
was  made  exactly  to  cover  the  price  of  the  extra  shares,  h 
the  state  and  city  taxes,  as  follows:^— 

Subscription  to  5,000  shares,  at  $50 $260,000 

Less  state  and  city  taxes,  about 80,000 

$220,000 
Dividend  20,000  shares,  at  $11 $220,000 
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In  the  mean  time,  on  the  12th  of  January,  1889,  Alonzo 
Smith,  the  life  tenant,  died,  leaving  to  sorvive  him  two  chil* 
dren,  Laura  M.  and  Mary  E.  Smith;  both  of  whom  were 
minors.  The  appellant,  Alfred  Percival  Smith,  is  the  ad- 
ministrator of  his  estate,  and  the  appellees  are  the  guardians 
of  his  children.  The  dividend  on  the  seventy-four  shares 
yielded  to  the  estate  $814;  it  was  declared  after  the  decease 
of  Alonzo  Smith,  and  was  applied  to  those  entitled  in  remain* 
der.  Upon  a  sale  of  the  eighteen  shares,  the  profit  realized 
was  $3,870,  and  the  trustees  accounted  for  this  as  capital. 
To  this  method  of  accounting  the  administrator  of  Alonzo 
Smith's  estate  excepted,  claiming  that  this  sum  must  be 
treated  as  income,  and,  as  such,  that  it  constituted  part  of 
the  assets  of  that  estate.  The  auditing  judge,  as  well  as  the 
orphans'  court,  held  the  $3,870  to  be  capital,  and  not  incomCi 
and  this  is  the  error  assigned. 

The  appellant's  contention  is,  that  accumulated  profits, 
when  distributed  as  dividends,  belong  to  the  holder  of  the 
etock  at  the  time  of  the  distribution,  although  they  may 
have  been  earned  during  a  prior  ownership,  a  share-holder 
having  no  absolute  right  to  such  profits  before  a  declaration 
of  a  dividend  thereof.  But  it  is  well  settled  in  this  state 
that  when  the  stock  of  a  corporation  is  by  the  will  of  a  dece- 
dent given  in  trust,  the  income  thereof  for  the  use  of  a  bene* 
ficiary  for  life,  with  remainder  over,  the  surplus  profits, 
which  have  accumulated  in  the  lifetime  of  the  testator,  but 
which  are  not  divided  until  after  his  death,  belong  to  the 
corpuM  of  his  estate;  whilst  the  dividends  of  earnings  made 
after  his  death  are  income,  and  are  payable  to  the  life  ten* 
ant,  no  matter  whether  the  dividend  be  in  cash,  or  scrip,  or 
Block. 

The  leading  case  in  Pennsylvania  is  Earp*$  Appeal^  28  Pa. 
St.  368.  The  residuary  estate  of  Bobert  Earp,  who  died  in 
November,  1848,  embraced  stock  in  a  manufacturing  oom* 
pany  upon  which  large  surplus  profits,  over  and  above  ,the 
current  dividends,  had  accumulated  both  before  and  after 
his  decease.  In  July,  1854,  the  capital  stock  was  increased 
from  $200,000  to  $600,000,  by  creating  6,000  additional 
sharee  of  $50  each,  which  were  paid  for  out  of  the  accumu- 
lations. At  the  testator's  death,  these  surplus  profits  were 
near  $300,000;  when  the  stock  issued,  they  had  increased  to 
$700,000.  The  market  value  of  the  stock  at  his  death  was 
$125  per  share;  when  the  new  stock  issued,  its  value  was  $80, 
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Imt  the  number  of  ehares  belonging  to  the  estate  was  1,3S0, 
mstead  of  540.  As  the  new  shares  were  therefore  in  pari 
paid  from  the  surplus'  existing  at  the  death  d  Robert  Sarp^ 
and  partly  from  the  accumulations  after  his  d«ath,  they  were 
properly  apportioned  between  the  life  tenant  and  those  enti- 
tled in  remainder.  It  was  held, — 1.  That  the  eur^us  profits 
accumulated  at  the  death  q{  the  testator,  as  respects  the 
estate,  were  essentially  part  of  the  stock  iteelf,  and  were 
subject  to  the  trusts  in  the  will  as  so  much  principal;  and 
2.  That  the  accumulations  after  his  decease,  when  they  eome 
to  be  divided,  are  income  in  like  manner  as  the  current 
dividends,  and  therefore  belong  to  the  life  tenant,  no  matter 
whether  the  division  or  distribution  thereof  be  in  cash,  or 
scrip,  or  stock.  "  In  the  case  before  m,"  said  the  chief  jn^ 
tice,  '^  the  testator  has  not  made  a  bequest  of  the  stock  itself 
to  the  appellants;  on  the  contrary,  he  has  given  them  only 
the  income  of  it  for  life.  Their  interests  comooenee  after  the 
death  of  the  testator.    They  have  no  right  whatever  to  claim 

the  income  which  had  accumulated  before  his  death 

It  is  equally  clear  that  the  profits  arising  since  the  death  of 
the  testator  are  income,  within  the  meaning  of  the  will,  and 
should  be  distributed  among  the  appellants.** 

Mm8*9  Appeal,  88  Pa.  St.  264,  24  Am.  Rep.  1«4,  distinctly 
recognizes  the  doctrine  and  authority  of  Earp^s  Append,  28  Pa. 
St.  368;  but  as  the  facts  were  different,  a  somewhat  different 
result  ensued.  Earp*8  Appeal,  23  Pa.  St.  S68,  differs  from 
JfeM's  Appeal,  88  Pa.  St.  264,  24  Am.  Rep.  164,  in  this:  In 
the  former,  the  new  issue  of  stock  was  paid  for  entirely  from 
the  surplus  profits.  There  was  an  actual  distribution  ef 
profits,  as  profits,  in  the  form  of  stock, —  profits  which  had 
accumulated  both  before  and  after  the  testator's  death;  while! 
in  Mose'e  Appeal,  88  Pa.  St.  264,  24  Am.  Rep.  164,  there  was 
merely  a  right  to  subscribe  and  pay  for  new  shares  at  their 
per  value,  and  it  did  not  appear  what,  if  any,  portion  of  the 
existing  surplus  was  accumulated  after  the  death  of  Henry 
Lazarus,  or  that  the  value  of  the  stock  had  advanced  after 
that  time  until  the  new  stock  was  issued.  No  profits  were 
declared  or  distributed;  the  stock  was  purchased  at  a  price, 
the  object  being,  not  to  divide  profits  as  such,  but  to  in- 
crease the  capital.  The  right  to  subscribe  for  shares  was,  we 
think,  an  interest  attaching  to  the  stock,  and  neithw  the 
amount  received  from  the  sale  of  that  right,  thit  the  stock 
puroliaded  with  the  proceeds,  can,  under  the  £act6  ef  that  caset 
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be  oonBidered  m  a  product  or  profit  for  the  life  tenant  The 
par  value  of  the  stock,  as  we  have  eaid,  was  $100,  but  it  had 
«  market  value  of  $240;  it  turned  out^  however,  that  the  new 
issue  of  shares  depreciated  the  shares  to  $170.  It  required 
the  addition  of  the  forty  new  shares  to  the  old  to  maintain  the 
integritj  of  the  investment  One  hundred  shares  at  $240 
were  worth  $24,000,  whilst  140  shares  at  $170  were  worth 
only  $23,S00;  so  that  in  fact  there  was  no  profit  Our 
brother  Paxson,  in  the  opinion,  says;  '*It  requires  but  a 
enrsory  examination  of  this  transaction  to  show  that  no  profit 
has  been  made,  except  upon  paper.  As  before  observed,  the 
corporation  had  declared  no  profits,  and  distributed  none. 
It  merely  allowed  the  holder  of  each  share  of  the  old  stock  to 
eabsciibe  fnr  a  conresponding  share  of  new  stock  and  to  pay 
the  oompany  the  par  value  thereof!  •  ,  •  .  If  the  company 
had  gone  into  liquidation  the  day  before  the  issue  of  the  new 
stock,  the  100  shares  of  original  stock  would  have  realized 
#24,000;  if  it  had  gone  into  liquidation  the  day  after,  the  140 
•hares  would  have  realized  nearly  the  same  sum.  Where, 
then,  was  the  profit?  ^ 

Bidding  Appeal,  90  Pa.  6t  278,  is  in  line  with  lfoM*f  Appeal^ 
8S  Pa.  St  264;  24  Am.  Bep.  164.  There  was  no  division  of 
•urplus  profits,  or  of  earnings  accumulated  either  before  or 
after  ihe  death  of  the  testatrix,  Mary  Condy,  deceased;  the 
transaction  was  simply  an  increase  of  stock  to  the  stockhold- 
ers,  upon  payment  of  the  price  at  par,  and  ten  dollars  per  share 
additional  to  go  to  the  surplus  fund.  The  market  value  of  the 
old  stock  was  not  shown  to  have  varied  between  the  testatrix's 
•death,  on  the  29th  of  June,  1880,  and  the  issuing  of  the  new 
«tock,  on  the  15th  of  November,  1880,  and  but  a  very  slight 
diminution  took  place  after  the  issue;  there  was,  however,  a 
loss  in  the  intrinsic  value  to  the  amount  of  seventy-five  cents 
per  share.  Instead  of  subscribing  for  the  new  stock,  the  exec* 
utor  sold  the  privilege,  and  the  question  was,  whether  the  sum 
realized  should  be  treated  as  income  or  principal.  In  the  opin* 
ion  filed,  this  court  said:  ''The  entire  value  of  the  stock,  with 
all  its  incidents,  at  the  death  of  the  testatrix  constituted  the 
principal  of  the  estate.  On  this  principal  the  appellant  was 
entitled  to  the  income.  Whatever  value  beyond  par  the  stock 
then  had  by  reason  of  the  large  surplus  fund  of  the  company, 
or  otherwise,  attached  to  the  stock  and  formed  a  part  of  the 
principal.  The  appellant  was  not  given  any  part  of  this  ag> 
gregate  value  of  the  stock;  the  income  therefrom  was  all  she 
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WEB  entitled  to  receive.    Whatever  was  capital  must  remain 

capital It  is  not  ehown  that  the  stock  was  of  greater 

value  on  the  15th  of  November  than  on  the  day  of  the  death 
of  the  testatrix,  nor  that  the  sarplos  fand  had  been  increased 

in  the  mean  time The  distinction  between  the  snrplas 

fond,  existing  at  the  time  of  the  death  of  the  testator,  and  a 
fond  accumulated  afterwards,  is  distinctly  recognised  in 
Earp'n  Appeal,  28  Pa.  St  368.  That  which  had  accumulated 
before  the  death  of  the  testator  was  held  to  be  part  of  the 
principal  of  the  fond,  and  that  which  accumulated  after  his 
death  to  be  income.'* 

The  same  rule  is  recognised,  with  special  reference  to  EarpU 
Appeal^  28  Pa.  St.  868,  as  authority,  in  MeKeen^9  Appeal^  42 
Pa.  St.  479;  in  VintonU  Appeal,  99  Pa.  St.  484;  44  Am.  Bep. 
116;  and  in  Philadelphia  Trutt  CoJi  Appeal,  24  Week.  Not. 
Gas.  137;  1  Mona.  280.  The  last  case  bearing  upon  this  quea- 
tion  is  the  very  recent  one  of  Oliver*9  Eetate,  136  Pa.  St.  43; 
20  Am.  St.  Rep.  894.  The  contest  there,  as  here,  was. be* 
tween  the  life  tenant  and  the  remainderman,  and  the  question 
whether  the  fund  in  the  hands  of  the  trustees  was  income  or 
principal  was  settled  in  harmony  with  EarpU  Appeal,  28  Pa, 
St.  368,  which  is  referred  to  as  establishing  the  rule  in  this 
state. 

WiLibanVM  Appeal,  64  Pa.  St.  256,  8  Am.  Bep.  685,  in  no 
way  collides  with  the  ruling  in  Earp^e  Appeal,  28  Pa.  St  368. 
It  may  perhaps  be  to  some  extent  inconsistent  with  Mo$tl'9 
Appeal,  83  Pa.  St  264,  24  Am.  Rep.  164,  or  BiddU^e  ^PP^ 
99  Pa.  St  278,  but  it  is  in  full  accord  with  the  well-settled 
rule  that  the  life  tenant  is  entitled  to  the  income  accruing 
aft;er  the  death  of  the  testator,  and  that  surplus  profits  acem- 
ing  in  his  lifetime,  when  they  come  to  be  distributed,  are 
principal,  and  not  income.  As  the  court  said  in  Mase^e  Ap- 
peal, 83  Pa.  St.  264,  24  Am.  Rep.  164,  that  case  must  stand 
upon  its  own  peculiar  facts.  It  may  be  distinguished,  if  at 
all,  from  the  cases  mentioned,  in  this,  that  in  the  increase  of 
the  stock  there  was  no  impairment  of  either  the  actual  or  the 
market  value  of  the  shares. 

From  this  hasty  review  of  the  cases  it  will  be  seen  that  the 
ruling  in  Earp*8  Appeal^  28  Pa.  St  368,  has  for  more  than  the 
third  of  a  century  been  steadily  maintained  without  modifi* 
cation  or  change;  in  no  subsequent  case,  we  believe,  has  its 
authority  been  doubted,  its  practicability  questioned,  or  the 
soundness  of  its  doctrine  impeached.    It  has  not  only  beoD 
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adhered  to  ia  this  state,  bat  it  has  been  adopted  and  followed 
in  nearly  all  of  the  states.  It  is  referred  to  in  the  text-books 
as  the  Pennsylvania  mle;  bat,  as  remarked  by  Mr.  Cook,  in 
bis  very  recent  treatise  on  stocks  and  stockholders,  sec  S54: 
''Inasmach  as  it  obtains  in  every  state  of  the  Union,  ex- 
oeptiog  Georgia  and  Massachusetts,  it  might  well  be  called 
the  American  rule."  The  rule  which  prevails  in  Massacho> 
setts  and  Georgia  is  to  regard  cash  dividends,  however  large^ 
as  income,  and  stock  dividends,  however  made,  as  capital: 
Minot  V.  Painey  99  Mass.  101;  96  Am.  Dec.  706;  whilst  the 
English  rule  is,  that  the  intention  of  the  corporation  to  declare 
a  dividend,  as  such,  is  to  govern,  and  therefore  the  ordinary 
or  current  dividends  are  regarded  as  income,  and  extraordi- 
nary  dividends  as  belonging  to  the  eorpu$;  it  matters  noth- 
ing, in  either  case,  whether  the  dividend  be  of  cash,  or  stock, 
or  property:  See  Cook  on  Stocks  and  Stockholders,  sec.  556, 
and  cases  there  cited.  It  must  be  conceded,  we  thinlc,  that 
whilst  the  Pennsylvania  rule  may,  in  some  cases,  perhaps  be 
more  difficult  in  its  application,  when  properly  applied  it 
arrives  at  results  which  are  absolutely  just,  and  secures  to  the 
life  tenant,  and  to  those  entitled  in  remainder,  precisely  what 
they  of  right  are  entitled  to  have,  and  this  cannot  be  said  of 
the  practical  operation  of  any  other  rule. 

The  appellant  asks  us  to  depart  from  this  well-settled  and 
salutary  rule.  His  contention  is,  that,  as  a  share-holder  has 
no  absolute  right  to  profits  until  a  dividend  thereof  is  de- 
clared, the  ownership  of  profits,  as  between  a  life  tenant  and  a 
remainderman,  is  in  the  person  who  is  entitled  to  dividends 
at  the  time  of  the  distribution,  although  they  may  have  been 
earned  during  a  prior  ownership,  '^  Therefore,  in  this  case,^ 
he  says,  **even  if  the  profits  for  which  this  stock  is  issued 
were  esrned  prior  to  the  estate  of  the  life  tenant,  yet,  being 
expended  with  the  consent  of  the  stockholders  for  betterments, 
they  did  not  vest  as  earnings,  and  there  was  no  absolute  right 
to  them  until  the  amount  had  been  declared  as  a  dividend; 
and  such  amount,  by  the  analogy  of  an  assignor  and  assignee 
of  stoclc,  would  in  this  case  belong  to  the  life  tenanf  T0 
adopi  rach  a  condumon  would  be  to  ovwnile  the  whole  line 
of  Pennsylvania  cases  to  which  we  baTS  referred,  and  t» 
adopi  a  method  of  distribution  which  wholly  ignores  the 
rights  of  the  parties,  and  defeats  the  just  and  clear  purpose 
of  the  testator;  for  it  is  perfectly  plain  that  the  value  of  the 
stock  at  the  testator's  death  was  composed  in  part  of 
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aeetmralfttod  profits.  If  the  trmtees,  in  order  to  oliaiiga  the 
iiiTestment,  had  at  the  teetator's  decease  sold  the  eharee,  they 
would  have  received  their  Talue  as  affected  by  the  surplus 
then  undivided,  and  the  amount  received  would,  in  that  case, 
ha^  been  the  principal  upon  which  the  life  tenant  would  be 
entitled  to  receive  income.  Upon  what  prinei^e  of  justice, 
then,  should  the  act  of  the  corporation,  over  which  the  parties 
had  no  control,  be  allowed  to  affect  their  rights  bj  taking 
fiom  the  remaindermen  that  which  dearlj  belongs  to  them, 
and  handing  it  over  bodily  to  the  life  tenantT 

The  original  capital  of  the  company  was  seven  hundred  and 
fifty  thousand  dollars;  the  new  eiack  increased  this  to  one 
million  dollars.  The  cost  of  eonstnictaon  and  equipment  of 
the  road  represented  about  one  million  and  twenty  thousand 
dollars.  The  testator  died  in  October,  1684;  on  the  1st  of 
January  following,  the  assets  were  $1,118,147.89,  and  on  the 
1st  of  January,  1889,  which  was  the  day  before  the  stock  ih 
sued,  the  assets  were  $1,126,844.58.  It  is  eertain,  then,  that 
the  profits  of  the  business  were,  to  the  amount  of  the  new 
stock,  applied  to  betterments,  and  were  actually  thus  capital- 
ised  in  the  testator's  lifetime.  Under  the  Pennsylvania  rule, 
thetefore,  when  they  come  to  be  distributed,  they  should  go 
to  principal,  and  not  to  income. 

As  remarked  by  the  auditing  judge:  ^The  whole  oflfeet  of 
the  transaction  in  diBpute  was  to  enable  the  owners  of  the 
original  shares,  among  whom  are  the  parties  in  remainder,  to 
realise  upon  their  holdings  what  the  shares  were  actually 
worth.  It  went  upon  the  theory  that  the  share-holders  owned 
all  the  property  of  the  corporation,  but  their  stock  did  not 
properly  set  forth  that  ownership,  and  to  the  extent  that  it 
Allied  to  represent  the  full  yalue  of  such  ownership  it  was 
unavailable.  By  the  new  issue  the  whole  capital  was  made 
mirketably  available.  It  worked  no  injustice  to  the  life 
tenant;  he  get  a  dividend  on  new  shares  as  on  the  dd,  and 
he  was  better  off  than  before." 

It  is  true,  the  market  Talue  of  the  shares  was  not  greatly,  if 
any,  imjMtired  by  the  increase,  but  the  question  of  Talue  is  to 
be'  determined,  not  by  the  fluctuations  of  the  stock  market, 
but  by  the  actual  assets  held  by  the  corporatioo:  Jfets't  Aj^ 
pM,  88  Pa.  81  964;  24  Am.  Rep.  164;  BidM^i  Appeal^  W 
Pa.'  St  278.  It  is  the  intrinsic  Talue  of  the  shares,  to  be 
ase^itained  firom  the  amount  and  Talue  of  the  assets  at  the 
death  of  the  testator,  and  at  the  time  of  the  increase  of  the 
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ilo^  iriddi  gDfgrM  in  the  apporiionaMiit  of  the  MiqpIiiB  profr 
its.  The  market  value  may  aid  in  the  aeoertaiiiment  of  the 
aetoal  Taloei  and  is  theref6fO  properly  reeetred  in  evidence 
on  that  iMiie:  Barff^  Afjmalt  28  Pa.  St  868;  Mou^$  Appeal^ 
88  Pa.  St  264;  24  Am.  Bep.  164  In  the  latter  caee,  how- 
over,  it  was  said  that  the  market  value  represented  the  actual 
cash  assets  in  the  hands  of  the  company*  We  are  of  i^inion 
tiiat  this  case  was.  cotrectly  decided,  and  the  decree  ci  the 
orphans'  court  is  affirmed|  and  the  appeal  dismissed,  At  the 
cost  of  the  appellants 


BnMK»Diyn>KRM  — iHaaiias  «v  Capital— -Ldb  TssAirr  avi^  &s- 

MAiiiDSEMAii.  —  When  a  will  beqaecthed  oapital  ttoek  in  trart»  the  diT^ 
dmida  to  be  pmid  to  a  evtain  par^  for  lifa^  witii  ramamdar  cm;  and  tba 
capital  ttoek  of  tba  eorporatioa  m  iacvMaod  from  its  eanii^g^  aaoh  inoroaaa 
0000  to  tha  ramaiadanaaiiy  and  tho  Ufa  to&ant  haa  no  intarait  tliaraint  Ott- 
teiM  ▼.  MaJ^  4  liaokey,  190;  M  Am.  Bap.  262,  and  aztaaded  note;  Jfoif*« 
Appeal,  83  Pa.  St.  264,  24  Am.  Rep.  164,  and  note;  Rand  r.  ffMeU,  116 
Mue.  461;  15  Am.  Rep.  121.  An  increase  of  the  capital  of  a  corporation 
ahonki  ba  kept  far  tlw  leimtndaraan^  and  an  inereaaa  of  tba  iaoome  ikoakL 
be  paid  tha  life  tenant:  MiM$r.  Fame.  99  Umm.  101;  96  Am.  Dea  706^  aad 
aofta^  Sea  OUm^M  MOaU,  196  Pa.  St  49;  20  Am.  St  Rep.  894»  and  aota. 
Where  one  is  entitled  to  the  interest  on  stocks  during  his  life,  tiie  interest 
that  baa  aocmed  thereon  at  the  time  of  his  death  goes  to  his  representatirs^ 
and  not  to  tha  famaindarmaat  Okajprnam  ▼•  Olapwims  97  Kj.  14Ci 


ESTATH    OF 

PAI  PSMSSTLTAMA  STAtl,  4M.I 

HoBSAsn  am  Wiia<— >OifT  csRssxs  bt  Wirs  «o  Husbaho— Patsmirw 
lies  — >  BriDKiaB.  —  A  wife  who,  for  a  period  of  years,  permits  her  hoa- 
band,  with  her  knowledge,  and  without  objection^  to  reoeive  and  use  as 
his  own  tha  rants  of  her  separate  proper^,  eanuot,  at  bis  death,  re- 
eaver  tbem  from  hia  estate,  witboat  proof  of  an  andarstonding  that  ha 
waa  to  aaoovat  lor  tham,  suffieiaat  to  ofaraome  tha  presnmption  that 
they  aenstltoted  a  gift  to  tha  husband  aad  were  used  b/  him  in  main* 
toining  the  family. 

ChutanuM  Bemak^  Jr.^  John  A.  OoyU,  /•  Hojf  Bnnon,  and  W. 
U*  Hemdj  tat  the  appellants. 

George  Ifauman^  for  the  appellee. 

MoCoiiLUic,  X  The  single  question  presented  by  this  ap- 
peal ia»  whether  a  wife  who,  for  a  period  of  ten  years  or  morop 
permits  her  husband  to  reoeive  and  use  as  his  own  the  rents 
of  her  separate  prop«»i:l>'y  cau,  at  his  deaths  recover  them  from 
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his  estate,  without  proof  of  an  understanding  that  lie  should 
account  for  them. 

It  is  well  settled  that  a  husband  who  receives  any  portion 
of  the  principal  of  his  wife's  separate  estate  becomes,  in  the 
absence  of  an  agreement  controlling  his  reception  of  it,  her 
debtor  for  the  amount  so  received,  but  he  is  not,  as  a  general 
rule,  chargeable  with  interest  upon  it  It  lies  on  him  to  show 
the  agreement  which  relieves  him  from  the  payment  of  the 
principal,  and  on  her  to  show  the  agreement  which  entitles 
her  to  interest,  but  the  agreement,  in  either  case,  may  be  im- 
plied from  the  circumstances  attending  the  transaction.  Prior 
to  the  act  of  April  11,  1848  (P.  L.  636),  a  husband  was  not 
required  to  account  to  his  wife  or  her  legal  representatives  for 
the  rents  of  property  settled  to  her  separate  use,  if  he  received 
them  with  her  knowledge  and  approval,  and  without  any  un- 
derstanding that  he  should  hold  them  in  trust  for  her.  In 
such  case,  the  presumption  was,  that  the  rents  were  used  in  the 
maintenance  of  the  fSamily,  and  that  the  wife  intended  a  gift 
of  them  to  the  husband  for  that  purpose. 

In  MeOlinseyU  Appeal^  14  Serg.  A  R.  64,  Chief  Justice 
Tilghman  said:  ^  It  is  a  general  principle  that  where  the 
wife  permits  her  husband  to  receive  the  profits  of  her  separate 
estate,  and  particularly  where  they  live  together,  and  the  ex- 
penses of  housekeeping  are  paid  by  him,  the  presumption  is, 
that  it  was  the  intention  of  the  wife  to  make  a  gift  of  the 
profits  to  the  husband.  And  there  is  great  reason  for  this  pre- 
sumption, because  the  husband,  being  in  receipt  of  this 
money,  may  be  induced  to  live  at  a  greater  expense  than  he 
would  otherwise  have  done,  whereby  the  comforts  of  his  wife 
as  well  as  his  own  are  increased.  To  call  him  to  account, 
therefore,  after  the  lapse  of  a  number  of  years,  might  be  ruin- 
loas,  and  would  certainly  be  unjust"  The  law  on  this  subject 
was  clearly  stated  by  Mr.  Justice  Kennedy,  in  his  charge  at 
nm  priiLS  in  Towers  v.  Hagner^  3  Whart  48,  as  follows:  **  Now, 
iiccording  to  the  legal  effect  of  the  agreement  made  between 
Captain  Towers  and  his  wife,  •  •  •  .  Mrs.  Towers  continued  to 
be  the  owner  in  equity  of  her  estate,  the  same  after  marriage 
as  before.  Her  husband  had  no  right  whatever  to  her  money, 
nor  to  the  rents  or  profits  of  her  real  estate;  all  still  belonged 
to  her,  and  she  had  an  unquestionable  right  to  dispose  of  them 
as  she  pleased.  •  •  •  •  If  Captain  Towers  received  any  of  her 
rents  without  her  cotiseni  or  authority,  he  would  be  bound  to 
Ikccount  for  it,  and  pay  it  to  her.    If,  however,  he  received  her 
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rents  by  and  with  her  consent,  while  they  lived  together  hi 
peace  and  harmony,  and  used  them  without  any  complaint  or 
objection  being  made  by  her  for  years,  the  presumption  would 
be  that  such  rents,  so  received,  were  a  gift  from  her  to  him; 
and  if  so,  his  estate  would  not  be  accountable.  This  same 
rule  would  also  apply  to  the  receipt  of  interest  on  money  be- 
longing to  her,  and  standing  out  upon  loan."  The  portion  of 
the  charge  we  have  quoted  was  approved  by  the  court  in 
bank,  and  the  principles  announced  in  the  cases  cited  have 
not  been  disputed  by  any  decision  of  this  court  before  or  since 
the  act  of  April  11,  1848. 

There  is  no  foundation  in  reason  for  a  different  rule  respect- 
ing rents  of  property  settled  to  the  separate  use  of  the  wife, 
and  the  rents  of  her  separate  property  held  under  that  act. 
The  circumstances  which  create  the  presumption  of  a  gift  to 
the  husband  of  the  rents  in  the  former  case  will  accomplish 
the  same  result  in  the  latter.  But  a  broad  and  plain  distinction 
is  drawn  by  the  cases  b:3tween  the  receipt  by  the  husband  of 
the  income  of  his  wife's  separate  property  and  the  receipt  by 
him  of  the  principal  or  corpus  of  her  estate.  A  gift  of  the  in- 
come may  be  implied  from  his  receipt  of  it  with  her  consent, 
but  a  gift  of  the  principal  will  not  be  presumed  from  her  mere 
acquiescence  in  his  receipt  and  use  of  it.  This  distinction 
will  be  observed  in  the  decisions  which  allow  her  to  recover 
the  corptUj  but  deny  her  compensation  for  the  use  of  it,  unless 
there  is  either  an  express  or  implied  undertaking  by  the  hus- 
band to  pay  interest  or  rent  The  distinction  rests,  in  part  at 
least,  upon  the  fact  that  income  is  usually  applied  to  the 
maintenance  of  the  family,  while  the  effort  in  every  well- 
regulated  household  is  to  preserve  the  principal  intact.  A 
wife  may  well  consent  that  the  income  of  her  separate  estate 
shall  enter  into  a  common  fund  for  family  uses,  and  object  to 
an  appropriation  of  the  principal  of  it  for  that  purpose.  The 
living  expenses  of  the  family  are  materially  affected  by  its 
income,  without  regard  to  the  source  of  it;  and  if  the  wife  per- 
mits the  husband  to  receive  and  apply  to  these  expenses  the 
rents  of  her  separate  property,  the  fair  inference  is,  that  she 
intends  a  gift  of  them  to  him,  and  she  will  not  be  allowed  to 
reclaim  them  from  him  or  his  estate.  It  would  be  manifestly 
unjust  to  require  him  to  account  for  them,  when  he  had  re- 
ceived and  expended  them  with  her  knowledge  and  approval 
for  their  joint  benefit.  It  was  said  by  Lord  McNaughten,  in 
Edwards  v.  Cheyney  L.  R.  13  App.  C.  385,  after  a  careful 
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reriew  of  the  Engliah  cases  on  this  subjecti  that  ^  the  nile  fai 

equity  is  clear,  from  the  earliest  times,  that  where  the  hnsbaDd 
and  wife  have  lived  together,  the  wife  cannot  charge  her  hue* 
band  or  her  husband's  estate  as  her  debtor  for  arrears  of  her 
separate  income  which  she  has  permitted  him  to  receiva  The 
object  of  the  rule,  according  to  Lord  Hardwicke^  was  *  to  pre- 
vent such  accounts  between  husband  and  wife,  which  it  is 
impossible  to  determine  according  to  their  rights  after  the 
death  of  the  parties.' .  •  •  •  Where  the  circumstances  are  such 
that  the  wife's  consent  or  acquiescence  may  fairly  be  pre- 
sumed, the  presumption  arises  immediately  on  each  receipt 
by  the  husband,  and  bars  all  claim  on  the  part  of  the  wife  or 
her  representatives."  In  In  re  Flamank^  L.  R.  40  Ch.  Div.  461, 
Kay,  J.,  said:  *^  It  has  always  been  held  that  while  a  husband 
and  wife  are  living  together  in  perfect  comity,  as  these  were, 
the  receipt  by  the  husband  of  the  separate  income  of  the  wife 
may  be  treated  as  a  gift  of  that  separate  income  to  him,  to  be 
applied  for  the  joint  benefit  of  himself  and  his  wife,  as  for  the 
maintenance  of  their  household,  and  the  like."  An  express 
consent  or  acquiescence  of  the  wife  need  not  be  shown.  It  will 
be  implied  from  circumstances  and  a  course  of  life  consistent 
with  it,  and  opposed  to  any  other  conclusion. 

In  the  case  before  us,  the  appellee  received,  during  coverture, 
a  conveyance  of  a  hotel  property  in  Marietta,  but  whether  she 
had  a  separate  estate  from  which  she  paid  for  it,  or  it  was  a 
gift  to  her  from  her  husband,  the  record  does  not  disclose,  nor 
is  it  material  The  husband  paid  the  insurance  and  taxes 
and  made  repairs  and  improvements  on  the  property,  and  he 
received  and  used  the  rents  of  it  without  objection  from  his 
wife.  No  account  of  rents  and  expenditures  was  kept  by 
either.  They  dwelt  together  in  harmony,  and  neither  sup- 
posed that  the  relation  of  debtor  and  creditor  existed  between 
them  respecting  the  income  of  the  wife's  separate  estate.  A 
short  time  before  his  death,  the  husband  purchased,  in  the 
name  and  for  the  benefit  of  his  wife,  a  house  and  lot^  for  which 
he  paid  the  sum  of  $1,825.  This  transaction,  as  explained  by 
the  husband,  constituted  a  gift  to  the  wife  of  the  property  so 
purchased,  and  evinced  affectionate  solicitude  for  her  wel* 
fare  and  comfortable  maintenance.  It  was  not  the  act  of  a 
debtor  towards  his  exacting  creditor,  and  it  was  not  consistent 
with  that  relation.  It  is  apparent  from  the  evidence  produced 
by  the  appellee  for  the  purpose  of  showing  that  this  transaction 
was  a  gift  to  her  from  her  husband  that  he  did  not  r^ard 
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hiraself  as  her  debtor  for  the  rents  of  her  separate  property 
which  he  had  received  and  used  for  tfaor  mutoal  benefit  and 
support;  nor  do  we  find  en  this  reeord  may  act  or  declaration 
of  the  wife  manifesting  dlsappnyval  of  bis  appropriation  of  the 
rents,  or  indicating  a  purpose  on  her  part  to  charge  him  with 
them*  There  is  certainly  no  evidence  that  she  entertained 
fliieh  a  purpose  while  he  was  living.  The  first  demand  for  an 
account  came  after  bis  death,  and  it  was  tiien  that  she  took 
the  position  that,  as  to  the  rents  of  her  separate  property  re» 
ceived  by  him  without  objection  from  her,  he  was  her  debtor^ 
and  as  to  the  property  she  received  from  him,  she  was  his 
donee.  The  learned  auditor  sustained  this  position,  and  al* 
lowed  her  the  rents,  less  the  expenditures  it  was  shown  the 
husband  had  made  for  repairs  and  improvements,  insurance 
and  taxes.  Thie  allowance  wae  placed  distinctly  upon  the 
ground  that  there  was  no  express  or  direct  proof  that  she  ao> 
quiesced  in  the  husband's  receipt  of  them*  But  as  we  have 
already  seen,  this  is  not  necessary.  It  sufficiently  appears 
that  she  knew  that  he  rented  the  property,  and  must  have 
known  that  he  was  paid  for  its  use.  The  circumstances 
admit  of  no  other  oonclusiom  If  she  was  not  willing  that  he 
should  receive  the  remts^  she  could  easily  have  prevented  it 
by  a  notice  to  the  tenant  Her  acquiescenos  is  shown  in  her 
fiiilure  to  do  so,  or  to  make  any  objection  to  the  husband's 
action.  It  follows  from  the  principles  already  considered  that 
a  gift  <rf  the  rents  to  him  was  intended  by  her,  and  that  she 
cannot  now  require  his  estate  to  account  for  them.  If  there 
are  no  other  demands  against  the  fund,  it  should  be  distributed 
to  the  widow  and  next  of  kin,  under  the  intestate  laws. 

Decree  reversed,  and  record  remitted  for  further  proceedings 
in  aceordanoe  with  tiiis  opiniouy  the  costs  of  the  appeal  to  be 
by  the  appellee. 


HnsBAvn  jjtd  Wivb— PBmmmoN  whibb  Husband  Ricsiw  avb 
UsB  Wiib's  Monbt.  »- Where  a  husband  reoeivei  and  naet  the  money  of 
Ida  wife»  it  is  preramed  that  the  intended  to  give  it  to  him,  and  not  to  loan 
Hs  Beeekar  t.  Witmm,  84  Va.  eiS;  10  Am.  8t>  Bep^  883,  and  note.  A  mert- 
gage  given  by  a  bnaband,  t»  eeeaie  tha  vepaymeat  of  a  wife's  eaming%  alleged 
to  have  been  bonowed  by  him  from  hU  wife,  is  invalid:  MtAfen  v.  MeA/u^ 
28  8.  a  189. 

AoBKBMBiiT  BT  WiTB  TO  SvpPORT  Familt. — Snch  an  agreement  may 
be  rightfully  performed  by  her,  and  elm  cannot  undo  what  has  been  done 
by  reoalling  what  she  has  paid,  ner  require  the  hnsband  to  reimbnrae  bar  ler 
thecnilay:  ThkdNaL  BonhY.  QmnHer^  123  K.  7.  668^  and  note. 
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RODGERS   V.    LeB& 
tl'IO  PamisTLTAinA  Btatb,  49&] 

NiOLiGSifOi — Tbsspassbr.  ^  To  enable  a  treipanar  to  reoofor  fmt  i 
jury,  in  addition  to  negligence,  be  most  sbow  that  the  injniy  wai 
conly  or  intentionally  iuflioted  on  him  by  the  defendant. 

NBOLtoENCs  —  Child  as  Trkspassbr.  —  A  child  of  tender  yean  may  be  m 
trespaaser  ao  aa  to  bar  recovery  for  hia  injury  or  death,  erea  though  he 
ia  ao  yonng  that  negligence  cannot  be  impnted  to  him. 

Nboliosnos — Child  as  TiiBSPAassR.  —  Wnere  a  mill-owner  maintainaft 
cable  for  hoisting  gooda,  at  the  end  of  which  ia  a  ball  and  hooka  for  at- 
taching them,  and  a  boy  six  or  aeven  yeara  of  age,  who  baa  no  right  €• 
the  premiaea,  diaregarding  a  warning,  geta  npon  the  ball  while  the  oaUe 
ia  in  motion,  with  the  intention  and  for  the  ezpreaa  pnrpoee  of  riding 
np  on  the  ball,  and  in  oonaeqaenoe  thereof  ia  killed,  he  ia  a  treapaaaei^ 
and  there  can  be  no  recovery  againat  the  mill-owner  for  the  injury. 

Trespass  for  negligence  resulting  in  the  death  of  plaintiflTt 
son,  about  six  or  seven  years  of  age.  The  defendants  owned 
and  operated  a  woolen-mill,  and  maintained  an  apparatus  for 
hoisting  and  lowering  to  and  from  the  upper  floors  of  their 
building.  This  apparatus  consisted  of  a  covered  projection 
from  the  top  of  the  fifth  floor,  in  which  were  placed  a  drum 
and  a  system  of  pulleys,  from  which  a  wire  cable  descended 
to  the  ground,  being  wound  up  and  unwound  by  steam*power« 
To  keep  the  cable  taut  while  descending  without  a  load,  an 
iron  ball  eight  or  ten  inches  in  diameter  was  fastened  at  the 
lower  end.  Below  the  ball,  hooks  were  appended  and  used 
for  attaching  the  cable  to  goods  to  be  raised  or  lowered.  The 
remaining  facts  are  stated  in  the  opinion. 

Charles  Hunsicker^  for  the  appellants. 

N.  H.  Larzdere  and  M.  M.  Gibson^  for  the  appellee. 

Green,  J.  If  the  chain  and  ball  at  the  defendants'  mill 
had  been  running  regularly  in  the  actual  business  of  raising 
or  lowering  grain  or  flour,  and  the  plaintiff's  son  had  jumped 
upon  the  ball  to  ride  up  in  the  air,  and  fallen,  it  certainly 
could  not  be  held  that  the  defendants  would  be  liable  for  the 
consequences.  They  would  have  been  in  the  lawful  prosecu- 
tion of  their  business,  with  an  apparatus  proper  for  such  uses, 
and  owing  no  duty  of  protection  to  passing  children  against 
the  consequences  of  their  reckless  acts  in  rushing  into  so  man- 
ifest a  danger.  So  if  a  boy  of  tender  years  attempts  to  climb 
upon  a  train  of  cars  while  in  active  movement,  regardless  of 
the  dangerous  rcBults  likely  to  ensue,  and  is  injured,  he  cer- 
tainly cannot  recover  damages  from  the  company  upon  the 
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theory  that  he  cannot  be  guilty  of  contribntory  negligence. 
If  in  the  present  caee  the  chain  and  ball  had  not  been  in 
motion,  but  were  at  rest,  and  the  boy  had  jumped  upon  the 
ball  precisely  as  he  did,  and  his  act  had  set  the  chain  to  run- 
ning,  and  started  the  ball  upward,  there  would  be  plausibility 
in  the  argument  for  a  recovery  that  the  boy  was  ignorant  of 
the  effect  of  his  act.  The  case  then  would  perhaps  have  come 
within  the  decision  of  this  court  in  the  case  of  Hydraulie  Worh 
Co.  Y.  OfTf  83  Pa.  St.  882.  That  decision  was  put  expressly 
npon  the  ground  that  there  was  nothing  to  indicate  the  dan- 
gerous character  of  the  platform,  which  was  so  placed  that  it 
was  liable  at  any  moment  to  fall,  and  crush  children  beneath 
it,  like  mice  in  a  dead-fall.  In  the  case  of  Gillespie  v.  Me- 
Qowauy  100  Pa.  St.  144,  45  Am.  Rep.  365,  we  said  that  that 
case  **  was  decided  upon  its  own  peculiar  circumstances,"  and 
we  also  said  ''it  was  not  intended  to  assert  the  doctrine  that 
a  child  cannot  be  treated  as  a  trespasser  or  wrong-doer;  and 
so  far  as  it  appears  to  sanction  such  a  doctrine  it  must  be  con- 
sidered as  overruled.'*  We  also  said,  "  Hydravlic  Works  Co. 
V.  Orr,  83  Pa.  St.  832,  is  authority  only  for  its  own  facts/'  We 
further  said:  "It  is  settled  by  abundant  authority  that,  to 
enable  a  trespasser  to  recover  for  an  injury,  he  must  do  more 
than  show  negligence.  It  must  appear  there  was  a  wanton  or 
intentional  injury  inflicted  on  him  by  the  owner." 

That  a  child  of  tender  years  may  be  a  trespasser,  and  be 
subject  to  the  consequences  of  his  trespass,  has  been  decided 
by  this  court  so  many  times,  and  in  so  many  varying  circum- 
stances, that  the  question  is  no  longer  open  to  discussion: 
Philadelphia  etc.  R.  R.  Co.  ▼.  HummeU,  44  Pa.  St.  375;  84  Am. 
Dec.  467;  Flower  v.  Pennsylvania  R.  R.  Co.,  69  Pa.  St.  210;  8 
Am.  Rep.  251;  Duff  v.  Allegheny  V.  R.  R.  Co.,  91  Pa.  St  458; 
36  Am.  Rep.  675;  Cauley  v.  Pittsburgh  etc.  Ry  Co.,  95  Pa.  St 
398;  40  Am.  Rep.  664;  98  Pa.  St  498;  Hestonville  P.  R*y  Co. 
v.  Connell,  88  Pa.  St  520;  32  Am.  Rep.  472;  Moore  v.  Penn- 
tylvania  R.  R.  Co.^  99  Pa.  St  301;  44  Am.  Rep.  106;  Baltimore 
etc.  R.  R.  Co.  v.  Schvoindling,  101  Pa.  St  258;  47  Am.  Rep.  706; 
GUlespie  v.  MeGowan,  100  Pa.  St  144;  45  Am.  Rep.  365;  Oil 
City  etc.  Bridge  Co.  T.  Jackson,  114  Pa.  St.  321;  McMullen  t. 
Pefnnsylvania  R.  R.  Co.,  132  Pa.  St  107;  19  Am.  St  Rep.  591. 

In  Cauley  v.  PitUburgh  etc.  R^y  Co.,  98  Pa.  St  498,  we  held 
that  where  a  boy  seven  years  old,  who  was  playing  upon  a 
sand-car,  was  ordered  off  the  car  by  the  conductor  while  the 
car  was  moving  slowly,  and  in  getting  off  was  injured,  there 
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ooold  be  no  leoofery.  When  the  case  was  first  heard  in  this 
court  (reported  in  95  Pa.  St.  898;  40  Am.  Bep.  664),  we  said: 
^  In  regard  to  the  suit  brought  for  the  child  by  his  father  as 
his  next  friend,  it  is  sufficient  to  say  that,  the  child  being  un- 
lawfully upon  the  car,  the  defendant  company  owed  it  no  duty^ 
and  is  not  liable  for  the  injury.''  In  HestontUU  P.  Ky  Co.  V. 
Conndl,  88  Pa.  St.  620,  32  Am.  Bep.  472,  where  a  child  six 
years  and  nine  months  old  was  injured  in  attempting  to  get 
on  the  front  platform  of  a  oar  while  in  motion,  we  held  there 
could  be  no  recovery.  Mr.  Justice  Gordon,  in  delivering  the 
opinion,  said:  *'  Nevertheless,  it  may  be  assumed  that  a  child 
old  enough  to  be  intrusted  to  run  at  large  has  wit  enough  to 
avoid  ordinary  danger,  and  so  persons  who  have  business  on 
the  streets  may  reasonably  conclude  that  such  a  one  will  not 
voluntarily  thrust  itself  under  the  feet  of  his  horseSt  or  under 
the  wheels  of  his  carriage;  a  fortiori  may  they  oonclude  that 
they  are  not  to  provide  against  possible  damages  that  may 
result  to  the  infant  from  its  own  willful  trespass."  In  the  case 
of  Moore  ▼.  PennBylvania  S,  R.  Co.,  99  Pa.  St  801,  44  Am. 
Rep.  106,  a  boy  of  ten  years  was  walking  along  the  track  on 
the  sleepers,  and  was  run  over  by  a  passing  train  and  killed. 
We  held  there  could  be  no  recovery,  because  he  was  a  tres- 
passer. We  said:  ^The  ciroumstance  that  the  trespasser  in 
this  instance  was  a  boy  ten  years  of  age  cannot  affect  the 
application  of  the  rule.  The  defendants  owed  him  no  greater 
duty  than  if  he  had  been  an  adult*  They  are  not  subject  to 
an  obligation  to  take  precautions  against  any  class  of  persons 
who  mav  walk  on  and  along  their  tracks."  In  Oil  City  etc. 
Bridge  Co.  v.  Jackeon^  114  Pa.  St.  321,  a  boy  of  seven  years, 
while  crossing  upon  defendant's  bridge,  got  upon  a  gas-pipe 
five  inches  in  diameter,  at  a  place  where  there  was  an  open- 
ing in  the  fioor,  and  while  walking  on  the  pipe  fell  into  the 
river  below  and  was  drowned.  We  held  there  could  be  no 
recovery.  Mr.  Justice  Paxson,  delivering  the  opinion,  said: 
*'  The  child  who  was  killed  was  not  using  it  (the  bridge)  in 
the  ordinary  way.  He  was  walking  upon  the  gas-pipe,  where 
he  ought  not  to  have  been,  and  which  was  so  dangerous  that 
his  yomiger  brother  remonstrated  with  him,  and  warned  him 
to  get  o£  It  is  not  necessary  to  impute  negligence  to  the 
child;  it  is  sufficient  that  he  was  injured,  not  as  the  result  of 
the  use  of  the  bridge,  but  as  the  consequence  of  his  venturing 
in  his  childish  recklessness  where  no  one,  child  or  adult  had 
any  business  to  be." 
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These  piinciples  are  preeisel j  applicable  to  the  present  case. 
The  chain  and  ball  were  not  at  vest;  thej  were  in  actual 
molion;  and  the  hoy^  fuUj  knowing  that,  and  intending  to  do 
exactly  what  he  did  do,  jumped  upon  the  ball  for  the  yery 
purpose  of  riding  upward  on  it.  The  boy  who  was  with  hinii 
and  who  testified  for  the  plaintiff,  said:  ^*The  ball  was  down. 
When  both  of  us  met,  he  said:  'Hello,  Kinney;  I  bet  I  can 
go  up  higher  on  the  ball  than  you/  I  told  him  he  had  bet- 
ter  not,  —  he  would  falL  I  did  not  hear  him  say  Miything 
then.  He  got  on  the  ball,  and  sat  on  the  ball,  and  held  the 
chain.  Then,  when  he  was  going  up,  he  tried  to  get  down. 
He  got  down  from  the  ball,  and  the  hook  catched  him, — I 
think  that  the  hook  catched  him, — and  then,  when  he  was 
goiug  up  higher,  the  hook  gave  way  when  he  was  going  up. 
Then  he  hung  with  hk  hands  on  the  ball.  Then  Tom  Mo- 
Cormiek  came  out  of  the  door  of  the  mill,  and  when  he  saw 
the  boy  going  up,  he  ran  to  leave  the  ball  down.  Then  the 
boy  fell  before  he  had  time.'' 

It  is  thus  fully  proved  by  the  plaintiff^  and  not  contra* 
dieted,  thai  tine  boy  got  upon  the  ball  for  the  express  jNirpose 
of  riding  up  on  it,  and  notwithstanding  his  companion  warned 
him  not  to  do  it,  saying  he  might  falL  His  death  was  caused 
solely  by  his  own  rash  and  reckless  act,  while  in  a  place 
where  he  had  not  the  least  right  to  be.  Of  course  he  was  a 
trespasser  in  every  sense  of  the  word.  The  ball  and  chain 
were  not  used  for  any  purpose  of  conveying  persons  up  or 
down,  and  the  case  is  therefore  stronger  than  either  Cauley  v. 
PitUburgh  etc.  Ry  Co.,  98  Pa.  St.  498,  or  HeatonvUU  Ry  Co. 
▼.  ConruXL,  88  Pa.  St  520;  82  Am.  Rep.  472.  We  can  see  no 
reason  why  the  principle  of  those  cases  is  not  strictly  appli- 
cable to  this,  only  in  a  greater  degree.  And  the  doctrine  of 
BaUimcTO  eU.  R.  R.  Co.  v.  Schwindling,  101  Pa.  St  258,  47 
Am.  Rep.  706,  Philadelphia  etc.  R.  R.  Co.  v.  HummeU,  44  Pa. 
St  875,  84  Am.  Dec.  467,  and  OU  City  eU.  Bridge  Co.  v.  Jaeh- 
ooUf  114  Pa.  St  821,  that  the  boy  was  in  a  place  where  he 
had  no  right  to  be,  and  where  he  was  not  entitled  to  any  pro- 
tection from  the  defendants  against  his  own  reckless  trespass, 
is,  if  anything,  still  more  applicable.  In  the  Oil  City  bridge 
case,  the  boy  had  a  right  to  be  on  the  bridge  for  the  purpose 
of  crossing  it,  and  in  the  Schwindling  case  the  boy  was  not 
neoessarily  a  trespasser  by  being  on  the  platform;  but  here 
the  trespass  was  absolute  and  very  gross.  There  was  no  right 
or  justification,  or  excuse  of  any  kind,  for  the  presence  of  the 
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boy,  or  of  any  other  person,  on  the  ball,  for  any  purpose  what- 
oyer,  much  less  for  the  purpose  of  riding  on  it.  In  point  of 
fact,  the  ball  and  chain  had  been  in  use  for  hoisting  np  ma* 
terial  until  almost  the  moment  of  the  accident.  One  of  tho 
men  was  still  in  the  milL  A  number  of  the  defendants'  hands 
testified  that  the  ball  was  stopped,  and  hung  up  oat  of  reachi 
but  in  some  way  they  could  not  account  for^  it  had  got  in 
motion  again,  showing  that  the  ball  was  not  carelessly  left 
dangling  and  in  a  condition  to  move.  In  this  momentary 
interval,  it  happened  that  the  plaintiff's  son  came  along  and 
jumped  upon  it.  Upon  the  whole  case,  we  think  the  defend- 
ants' first  and  second  points  should  have  been  affirmed* 
Judgment  reversed. 

KiouGBHOi— TaisrASBSBa  —  People  wlio  rtray  about  the  fmadam  of 
olhen  mast  look  oat  for  dangoroos  or  nnaafo  pUooa,  or  thomaolTM  toffiBr 
the  oonseqaeneost  BedeU  t.  Btrie^^  76  Mioh.  435;  15  Am.  8t  Bopw  170^  aii4 
note. 

NsoLianroi  —  LiABnjrr  iob»  to  ah  Iktast  TanPASiBB.  —  If  aa  infant 
had  sufficient  oapacity  to  know  the  diatinotion  between  flood  and  eril,  ha 
wonld  be  responsible  for  his  oondnet;  and  if  he  did  not»  there  might  be  a  ra- 
eovery:  Rhoden  t.  Georgia  iZ.  i2.  e^  Co.,  S4  Ga.  820;  20  Am.  8t  Rep.  SSS; 
and  note.  For  a  fnll  discussion  of  liability  to  infant  trespaaeeia  for  negli- 
genoe,  see  extended  note  to  Weititrook  t.  MobUt  e(a  A  A  Oa*  U  Am.  BL 
Rep.  500-596. 
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ImnmAiroi  —  Waiybs  bt  Assubsd — Option  to  Pat  Loss  ob  Ssbvild.  — 
Where,  under  a  policy  of  fire  insnranoe,  the  insurer  haa  tha  option  to 
rebuild  or  pay  the  loss  within  thirty  days  after  oompletiott  of  prooii 
thereof,  and  after  receiving  such  proofs  aska  for  and  obtains  additional 
and  oorreoted  proofs,  without  objection  on  the  part  of  the  inaared,  tha 
latter  thereby  waivea  the  right  to  maintain  that  his  original  prools  weva 
oomplete. 

Noncn  of  an  Bliotion  to  Rsboild,  given  to  the  faianred  within  proper 
time  after  the  oorreoted  proofs  were  received,  is  a  defense  to  an  aotion 
to  recover  the  amount  of  loas,  on  the  ground  that  the  original  ptoob 
were  complete,  and  that  the  option  had  expired  before  notioa  to  labnild 
was  given. 

InSUHANCI  —  NlCMMI  1   lOB  MAGIBTRAra'S  OlBTmOATB  OF  LOSB.  —A  OQB- 

dition  in  a  polioy  of  Are  insnranoe  requiring  the  aaanrad  to  proonre  al 
the  nearest  magistrats^  notary  public^  or  other  offiosr  a  oertifioata  tliaS 
the  loss  was  sustained  without  frand  ia  binding  upon  tha  insniwlt  nn* 
leoa  waived  by  the  insurer. 
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E.  N.  Willard^  EvereU  Warrmh^  and  O.  E.  Mun^ard^  far  th« 
appellant. 

Oearge  8.  Amiy,  for  the  appellee. 

Pazson,  C.  J.  The  policy  of  insurance  on  which  this  snlt 
was  brought  in  the  court  below  gave  the  defendant  company 
the  option  to  rebuild,  or  pay  the  amount  of  loss  sustained,  in 
case  the  property  insured  was  destroyed  by  fire.  The  learned 
judge  below  conceded  its  right  of  option,  but  left  it  to  the  jury 
to  find  whether  the  company  had  lost  its  right  by  its  delay 
in  exercising  it.  The  jury  found  the  delay,  and  if  there  was 
eyidence  upon  this  point  sufficient  to  submit,  the  rerdict  must 
stand. 

I  do  not  understand  the  facts  to  be  disputed.  Those  that 
are  important  are  substantially  as  follows:  The  proofs  of  loss 
were  forwarded  to  the  adjuster  about  December  2d,  and  were 
received  by  him  two  days  thereafter.  Oa  December  5th  they 
were  returned  to  the  plaintiff,  who  sent  them  to  the  company, 
with  the  corrections  asked  for,  on  the  30th  of  January.  I 
find  no  contradiction  of  this  testimony,  and  one  of  the  papers 
which  made  up  the  corrections  bears  that  date.  They  were 
received  by  Mr.  Fellows,  the  adjuster,  on  February  Ist.  On 
February  28, 1890,  the  company  served  notice  on  the  plaintiff 
of  its  intention  to  rebuild,  and  called  upon  him,  under  the 
terms  of  the  policy,  to  furnish  plans  and  specifications  for 
that  purpose.  The  plans  and  specifications  were  furnished, 
but  the  plaintiff  alleged  that  the  option  of  the  company  had 
not  been  exercised  in  time,  and  brought  this  suit,  not  upon 
a  contract  to  rebuild,  but  for  the  loss  under  the  policy. 

I  do  not  understand  the  ruling  of  the  court  below,  or  the 
argument  of  plaintiff's  counsel,  to  be  based  upon  a  denial  of 
any  of  the  foregoing  facts.  On  the  contrary,  it  is  assumed 
that  the  original  proofs  of  loss  were  complete,  and  a  full  com- 
pliance with  the  conditions  of  the  policy;  that  the  additional 
proofs  required  by  the  company  were  unreasonable;  and  that 
the  time  limited  for  the  option  of  the  company  commenced  to 
run  not  later  than  December  5th.  If  they  are  right  in  this, 
the  company  has  no  defense. 

There  would  have  been  more  force  in  this  position  had  the 
plaintiff  elected  to  stand  upon  his  original  proofs.  He  did 
not  do  so,  but  proceeded  to  furnish  the  additional  matters  re- 
quired. Granted  that  as  to  any  of  these  matters  he  had  a 
right  to  decline  further  information,  he  waived  such  right  by 
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fumiihiiig  iL  We  YiAve  repentedly  held  that  intunmoe  com- 
panies may  waive  the  benefit  of  provisions  in  their  policies  by 
this  course  of  dealing,  and  it  is  only  fair  that  wo  should  hold 
the  assured  to  the  same  rule.  The  company,  by  the  terms  of 
its  policy,  had  thirty  days  within  which  to  exercise  its  option, 
after  the  completion  of  the  proofis  of  loss.  The  proofs  cannclt 
be  said  to  have  been  completed  until  the  80th  of  January. 
This  conclusively  appears  from  the  act  of  the  plaintiff  him« 
sell  Had  he  notified  the  company  in  December  that  he  re- 
garded his  proofs  as  complete  and  would  furnish  no  other,  the 
company  would  not  have  been  misled,  but  would  have  been 
put  to  its  option,  assuming  that  the  proofs  were  sufficient. 

We  have  not  entered  into  the  details  of  the  proofis  of  loss, 
for  the  reason  that  we  do  not  consider  it  neoesscnry,  under  our 
view  of  the  case.  There  is  one  matter,  however,  to  which  we 
will  refer.  It  is  not  absolutely  necessary  to  our  decision,  yet 
it  is  fairly  raised  and  assigned  as  error.  We  do  so,  that  the 
profession  may  not  be  misled. 

The  third  assignment  alleges  that  the  eourt  erred  in  the  fol« 
lowing  portion  of  its  charge:  '^  So  far  as  the  certificate  of  the 
magistrate  is  concerned,  we  are  inclined,  gentlemen,  to  relieve 
you  of  all  consideration  of  that  question.  We  think,  in  the 
case  that  has  been  presented  to  us  here,  in  109  Pennsylvania 
State,  the  supreme  court  have  intended  to  say— we  understand 
them  to  say — that  no  insurance  company  has  the  right  to  re- 
quire the  production  of  such  a  certificate  from  a  magistrate  or 
a  notary  public.  We  hope  they  have  meant  to  say  this;  for, 
although  this  in  former  years  was  held  to  be  a  condition  prece- 
dent to  recovery,  it  required  sometimes  of  an  insured  that 
which  was  impossible  for  him  to  render,  and  no  insurance  com* 
pany  has  any  power  over  a  magistrate  or  notary  public  to  re- 
quire him  to  render  such  certificate.  We  think,  so  far  aa  that 
certificate  is  concerned,  that  the  proofis  of  loss  were  sufficient 

The  case  above  referred  to  by  the  learned  judge  was  On<- 
v^nal  F.  Ins.  Co.  ▼.  Block,  109  Pa.  St.  686.  The  precise  Ian* 
guage  in  the  opinion  of  the  court  in  that  case  is  as  follows: 
*' The  company  had  no  right  to  requira  a  public  officer  to  act 
in  the  adjustment  of  its  risks,  and  the  neglect  of  the  assured 
to  even  ask  a  certificate  from  that  officer  would  have  been  no 
default."  If  the  learned  judge  below  was  misled  by  the  fore- 
g<Hng,  he  has  the  consolation  of  knowing  that  the  writer  was 
equally  misled  in  the  recent  case  of  Datns  Shoe  Co.  ▼.  KiUamF» 
ning  In$.  Co^  188  Pa.  St  78,  21  Am.  St.  Rep.  904,  where  be 
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"mdojptM^tbeianigtnige  referred  to;'w}thottiatifeIri^fldbtf(m,- and 
ii!itfae'etre88t>f  bttsioess.  TFdrtanately, -whether  right  or  wrong, 
nt  has  done  noinjnry/areach'of  those  tmses^  war  decided  upon 
other  BtiffieientgroandBV  and. the' remark  may  he*  regarded  as 
'dictwn.  The  present  eeema'a  fitting  time  to  examine  the 
^•queetton,  and  see  if  the  didttm'in  taw.  It  m>ty  it  is  our  plain 
^duty,  as  it  is  our  pleasure,  to*  say 'so  promptly. 

We  do  not  thinkit  waff  error  to  say  that  an  insurance  com* 

pany  •'had  no  right  to^require  a  public  officer  to  act  in  the 

adjustment'of  itSTiskti^  '  No  such  officer  could  be  compelled 

^'do  so.    TbiB  is'ptaia  enough.    It  does: not  follow  that  the 

parties  to  a  policy^  of 'insurance  may  not  contract  that  the  in« 

'tared  shall  procure  a  certificate' from  the  nearest  magistrate, 

'  notary y  or  btiier  officer.  tBuch'^contrtcctis  not  forbidden  by  any 

4aw  or  nrle  of  public  pcdtey.    It  may  be  a  foolish  contract  on 

the  part  of  the  assured,  but'we'do  not Teform  men's  contracts 

^yecause  of  their  ftiHy.    In  liieease'in  hand,  the  plaintiff  did 

^not  complain 'of  this  dause;  on  the  contrary,  he  complied 

'With  it.    While  the  right  of  accompany  to  compel  a  publlo 

officer  to  adjihst  its  loss 'cannot  be  successfully  claimed,  yet, 

'Where  Buch'  a 'dause 'exists  in  a  policy  by  the  agreement  of 

"thepartiesj  we  are  not  prepared  to  adopt  the  expression  in 

Uniwrml  F.  Ins.  Co.  r.  Block,  109  Pa.  St.  635,  that  "  the 

neglect  of  the  assured  to  even  ask  a  certificate  from  that  offl« 

^er  would' hare  been  no  default''    We  are  not  dealing  with 

"the  ease  of  an  attempt  on  ithepfart  of  the  assured  to  obtain 

such  a'certlfieate,''and  the'ibfusai  of  the  officer  to  give  it. 

This  IS  not  a  new  question;  and  wc  are  therefore  spared  an 
extended  diBCUSsion  of 'it.  It  issuffi:cient  to  refer  to  the  au- 
thorities. In''2  Thillips  on  Insurance,  472,  the  rule  is  thus 
etated:'***inTe'pblieies'gener£ilIy' have  a  provision  that  the 
Bwstrred  "Shall  produce'certain  cc/rtificates  respecting  the  loss, 
which  vary  corrsiderftbly; us -'will 'appear' from  the  instances 
to  be  given.  It  is,  like  all  .express  conditions,  always  to'  be 
complied  with,  unless  the  right  to  demand  the  certificate  is 
«xpiesQly  or  impliedly  waived  by  the  insurers."  This,  I  be- 
Jieveyia<tb6tnide'iii»'all»'tbe«best  books^on  iosoranoe;  it  is  oer- 
3t«iiriy*«oin  Fhiiiders«'onlnanraffioe,  2d  ed,,^686,  and  in  Wood 
on  Insnranee,  710.  It  was  also  dedared  in  the  court  of 
king's  bench,  by  Lord  Kenyon,  C.  J.,  nearly  a  century  ago, 
in  Wordey  v.  Wood,  6  Term  Rep.  710,  and  has  continued  to 
4)e  the  law  of  England  to  this  day.  In  CohifMa  In$,  Co.  ▼• 
Lawrencej  2  Pet.  25,  Chief  Justice  Marshall  sustained  m 
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the  Msared,  raoh  eertificftte  is  a  sufficient  oomplianee  wKh  the  teroa  of 
ihe  conditioD:  ^ina  F,  In$.  Co,  y.  Tyler,  16  Wend.  886;  SO  Am.  Dea  SO; 
lioekwood  y.' MSddUseaa  etc  Im.  Cfo,,  47  Conn.  653. 

Where  the  isinie  is  raised  that  it  is  a  Ua^ge  of  fravd  that  th«  insitrsd  did 
not  furnish  from  ihe  nearest  magistrate  a  certificate  of  his  loss,  hat  far- 
nished  the  certificates  of  other  magistrates  near  hy,  the  certificate  of  the 
nearest  magistrate,  reciting  that  he  had  examined  into  the  loss,  and  believed 
it  bona  fide  a  total  loss  of  goods,  bnt  had  not  had  tame  to  examine  at  to  the 
exact  amount  of  the  loss,  is  admissible,  though  not  a  compliance  with  the 
policy,  in  failing  to  state  the  -amount  'of  theioss:  Peterdfurgk  /m.  Co.  t« 
ManhaUan  Ins,  Co.,  66  Qa.  446. 

Where  the  policy  requires  that  the  insured  must  furnish  with  his  proofs 
of  loss  a  certificate  of  the  value  of  such  loss,  bnt  does  not  make  the  oertifi- 
eate  an  award,  or  stipulate  that  ihe  insured  shall  be  bound  bj  hisestimats^ 
a  statement  by  the  insured  in  his  proof  of  loss,  fixing  the  amount  at  a  oer^ 
tain  sum,  while  the  certificate  of  the  magistrate,  which  formed  part  of -such 
proof,  states  the  loss  to  be  a  less  sum,  will  not  limit  a  recovery  to  the  amount 
stated  in  the  certificate,  bat  the  insured  may  establish  the  true  amount  of 
his  loss  by  witnesses:  Birrmngham  F»  Ine,'  Co.  v.*  Pulver,  12611L'829;  9  Am. 
St.  Rep.  69a. 

As  to  what  is  a  compliance  with'  the  condition  that  the  nearest  magistrate 
or  notary  must  certify  to  the  loas^  the  rule  was  Uid  down  at  an  early  date 
that  in  determining  the  contiguity  of  the  magistrate  or  notary  to  the  place 
of  the  fire,  the  place  of  his  business,  and  not  his  residence,  will  be  regarded, 
and  a  nice  calculation  of  distances  will  not  be  gone  into  to  ascertain  the 
nearest  officer  who  might  have  given  the  certificate.    The  proximity  of  such 
officer  to  the  place  of  the  fire  is  all  that  can-  be  reqaired:  Twley  v.  Noiih 
Am.  F.  Ins,  Co.,  25  Wend.  374,    This  rule  has 'been  uniformly  fhllowed,  and 
the  reason  therefor  is  given  in  WUUame  v.  Niagara  F.  ine,  Co»,  50  Iowa, 
661-565,  to  be,  that  '*the  provision  in  the  policy  that  the  corticate  therein 
required  must  be  given  by  the  nearest  magist^te  or  notary  pilUiQ  was» 
without  serious  doabt^  inserted  for  the  purpose  of  preventing  the  insured 
from    selecting  the  officer  to  perform  such  duty.  '  While  this  is   so^  the 
provision  must  have  a  reasonable^  instead  of  a  liteHd,  construction.    It  does 
not,  we  think,  require  that  the  distance- should  be  determined  by'  the  exten- 
sion of  a  straight  line,  or  that  a  surveyor  should  be  called  in  and  an  exact 
measurement  taken.    Nor  is  it  required  that  the  assured  should  cross  lots. 
In  the  absence  of  bad  faith  on  the  part  of  the  assured  in  selecting  the  officer, 
nice  distinctions  as  to  the  distance  should  not  be  indulged."    So  in  Gernum 
American  Ine.  Cb.  v.  Ethaion,  2677eb.  505-610^  it  was  said  that  *'npon  that 
subject  we  need  only  say  that,-  in  our  opinion;  it  was  not  necessary'  that  a 
careful  snd  correct  measurement  of  distances  should  hv  mad^  for  the  pur* 
pose  of  ascertaining  the  nearest  6fficer  qualified  to  make  the  certificate." 
Again,  in  American  Central  IntL  Co.  v.  BothehUd,  82111:  T67,  the  court  saidi 
"  We  will  enter  into  no  oalculationr  to  ascertain  wh^ther'the  office  or  resl^ 
dence  of  the  bfficer  who  made  the  certificate  of  loes  as  required  by  the  nlbth 
condition  of'  the  policy  was  a  few  feet  nearer  or  more  distant  from  tile  exact 
point  where  the  fire  occurred,  than  that  of  another  notaiy  or  justice.    It  is 
sufficient  if  it  appears  the  certificate  waa  made  by  an  officer  of  the  eharaoter 
designated  residing  in  the  same  locality.  '  That  is  all  this  condition  in  the 
policy  requires,  when  given  a  common-sense  construction. '  'Where  there  are 
several  officers  residing  in  the  same  immediate  neighborhood,  all  of  whom 
are  competent  to  make  the  certificate  of  loss,  that  of  either  of  them  will  be 
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■  liicAMhuMntliniiwt  iri^Tii  Ihhiiwnrtitfnn  iif  Thn  polioy,  atidt.4  iSAametti^ 
%  iwr  ywrib  fcitwiOT  i>M  Iromttbanotiienpf  i  tha!ir*/wm:Bafc.:b6jr«8arded  -t^m 
iifM <il ail AaytimpariMW  whi»toYw>^  Sevenl  deiiapinyiiio miiiM , inumtm 
MBflrafrfMnnmbfttMrUh. ithia  mle^  alftboiigh  inr  tbni3io.fiiiaidMtiD«fti«n«a». 
to  dislwscecvafVMjagldiifKba'diminb  . 

Tfaey  maJB  toi^  tbaVundagsttcli.reqniraman^.  tha  6eciifi«itorof  .tlM^eMmt 
o£le«C4of..tbe.GlMt8s.n&iBed|  wheih«r  inagisli»to.-<ir^ot»ty,  .ia  JMkaMBwy;  ^aimL 
that,  tha-cfrtifioata  of  .tha  acaicstinagitisstey  if  a  notarjr.  is  naacar^  is  ioMifl&tl 
eiaat,<  and  noiji  eoaipliaiioaf  with  Urn  oooditioiu  JViUkHmA4h>  Quem'9.  kUi'Co^t 
89  Fed.  Rapj  167;  Oilbgii$^w.  C<muMntiaLF.In».^Co.,  dOi :Han,^3^^7  K.  Y.\ 
626.  VVheca.tha4Mrkificata  of  the  magiatBata  :wba.livad. aeaaaatwthtuplaaa  ol> 
tha.fira»  andwhost«ted.tharain  that  ha  waa.mot«on]^teBt40'apfMraiM  a  por4 
tioa  of  tha.  property- daBtrojpodt  waa  offarod.  ia.  avidenoa^  and  on  objaatioAr 
anothor.was^offiBred,  ffiwwi  hy  a  magistrata-whotarasideiioavwaav  maaa.dia* 
tant^  bntwhosa  offica  or.plaoa  of  bnaiDaai  was  saaEar^  thaatthattof  >tba  othaM 
magiatrata,  and  oontaiaing  a  oomplianoa  with  all.tha  stipolatioaaraf  thai 
poUcy,  it  waa.dacided.thattha  aecond  cartifioata  offered  vaaadmiaaibla^and. 
a  oomplianoa  witb  tha  polioy,  and  that  in  oonstraing  pnah.oondition  fina  dia«t 
tineUons  would  not  bo  drawn  at. to  distanoe,  in  order  to  onaUa-^haiDwirar-toi 
aaaape  obligation  on  histralid  oootraot 'through.  mera'tachfueaUtieac  Agrkmh 
terai  Ins.  Co,  r.  BtndUer^  70  Md.  400.  Or  where  it  appears  that  thanaarestu 
notary  refnsad  to  aot»  on  tha  ground  that  he  waaamployed  by  the  insnrano» 
company  in  asoertaining  the  facts  and  taking  affidavits  oonoerning  tha  fire^  ; 
tha  insnred  is  reliavad  of  the  necessity  of  obtaining  his  oertifioaits^  and  need 
not  inform  the  insnrer  of  tha  reason  for  obtaining  tha  oertifioate  of  anothat  t 
notary;  Ncon»  y.  Trtuuaiiamtie  F,  Ifu.  Ca.^  88  CaL  162. 

In  this  oonneotian  it  may  be  stated  that  a  notary  publio  is  not  a  magistrata . 
within  the  meaning  of  a  policy  requiring  a  certificate  of  loss  by  a  "  magi»  < 
trate  nearest  the  plaoaof  fire  ":  Cayon  v,  DtoeUing  HomeIn$.  C0.1  68  Wis.  610} 
and  that^  under  a  statute  in  Maine,  a  condition  in  the  policy  requiring  sooh  < 
oartificaU  is  yoid:  Baiiep  y.  Hope  Ais.  <7a,  66  Me.  474. 

A  condition  in  a  poUoy  that  the  nearest  magistrate,  notary*  or  other  offi- 
cer, not  interested  in  tha  loss,  nor  related  to  the  assured^  must  certify  to  tha 
loss  is  only  intanded  to  aecora  an  impartial  arbitrator  between  tha  parties^.. 
—  ona  who  will  neither  gain  nor  lose»  directly  or.indireotly^  by  the  detarmi*  - 
nation  of  their  rights  and  obligations  in  jespeot  to  tha  loss.    CSonaeqnentlyi » 
in  an  action  on  such  a  polioy,  where  it  appeared  that  tha  nearsat  magistrata.* 
owned  and.oocnpied,  as  a  residence  and  storci  a  building  adjoining  the  praos-j 
ises  bnmed,-that  ha.  had.  no  insuranoa  on  his  property  which  was;  injured  aa  \ 
a  direct  result  of  tha  Jxa^  and  that  ha  had  mads  ooroplaini  before  a  magia-  ♦ 
tcata  oharging  tha  insured  with  hayiag  set  the  fire^  it  was Jield  that  aavhia^* 
oartificataaa  requised  by  the ^polioy  would  ba  almost/  oonolasive  against  his  ^ 
right  to  reoovar  his  loss  aa  sgainst  tha  insovsd,  ha.waa.intarested.iB.tha  losa« 
within  the  meaning  of  tha  policy*  and  that.the  oertifioate  of  tha  nazt  near- 
est qualified  officer  waa n  sufficient  oomplianoa  >with  tha. condition  in  thar% 
policy:  Wrigki-r.  Hartford  F.  Intk  Oo^  86.  Wis.  622..  So  wheva.  tha  nearest 
qa^ifiod  officer 4a  a  mortgi^.  oreditor  of  tha  insnrad,.and.Befaass:to  maka » 
ibit  certificate^  the  oertificata  of  tha  next  nearest  is  a  sufficient  aompliaaoa 
with  Bobh  oondition:  SnM  v.  Home  Isu^  Co.r4fl  finn,  80.    Snob  a  condition 
in  a  poUoy  maana  tiiat  the  certifying  magistrate  mast^  noi  ba  aonoemed  in 
tha  loss  hf  raaion  of  having  an  interest  an  tha  prop^^  inanred,  or  in  tha 
potioy  as  seenrity^  fora  debt  to  him,  and  does  not  disqualify  a  mai^trata 
from  acting  whn  is  a  g^Mral.  creditor  of  thaiasanradt^Daft'iiar  v.  SL^^ooepkk 
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ite.  Ifu  Ob.,  181  Matt.  88l  The  oeriifioata  of  ih«  magiiirate  natd  ■«! 
upon  ito  face  that  he  ie  not  related  to  tho  inaared,  nor  intereeted  ia  tlie  Um^ 
•Ithongh  SDch  most  bo  tlie  facti  Ihtoin  ▼•  Springfidd  etc  i»t>  Odk,  fA  Moi 
App.  145;  and  the  statemeBl  therein  that  he  is  not  related  is  flnfieiettt  snMI 
the  insnrer  establishes  to  the  contrary:  Corneli  t.  LeiiSoy,  9  Wond.  169L 

WAmoL  —  When  the  policj  reqnires  the  production  of  tlie  certificate  el 
an  officer  before  the  Iom  is  payable,  and  no  word  or  act  has  been  done  by  the 
Insurer  to  mislead  the  insnred  or  throw  him  off  his  gnard,  mere  silence  does 
Bot  create  the  inference  of  a  waiver  of  this  condition:  JftteOer  ▼.  8<mik8id€ 
Jna,  Co.,  87  Pa.  St.  9ML  Nor  does  snch  waiver  result  from  the  fact  that  the 
SBsnrer,  after  receiTing  a  certificate  which  is  not  in  compliance  with  the  con- 
dition, enters  npon  an  inyestigation  as  to  the  extent  of  the  loss,  without  im* 
nediately  objecting  to  the  certificate,  and  offers  to  pay  a  certain  amount: 
Noonan  v.  Hartford  F»  Itui.  Co.p2l  Mo.  81.  The  production  of  the  certificate 
Is  not  waived  by  the  insurer's  agent  receiving  proofs  of  loss  without  objec- 
tion to  the  omission  of  the  certificate,  in  the  absence  of  proof  of  authority 
in  the  agent  to  make  such  waiyer.  In  one  case  it  was  held  that  the  produo- 
tion  of  the  certificate  was  not  waived  by  the  insurer  objecting  to  pay  tiie 
loss  on  other  grounds^  nor  by  the  fact  that  proofs  oi  loss  have  been  in  his 
hands  for  two  years,  without  calling  the  attention  of  the  assured  to  the  ab- 
■ence  and  want  of  the  certificate:  Daniela  r.  BqwUaibie  In$,  Co,,  60  Conn.  Ml. 
Again,  the  mere  delay  of  the  insurer  of  thirty-eeven  days  before  requiring 
the  certificate  is  not  a  waiver  thereof,  when  the  poUoy  is  not  payable  until 
sixty  days  after  proofs  of  loss  are  received,  and  the  assured  does  not  claim 
that  the  delay  prevented  him  from  obtaining  the  certificate  so  as  to  begin 
■nit  at  the  expiration  of  that  time,  or  that  any  other  injury  was  caused 
by  the  delay:  WiUianu  ▼.  QueeM*9  Im,  Co.,  39  Fed.  Rep.  107.  On  the  other 
hand,  the  retention  by  the  aMurer,  until  the  time  ci  suit,  without  objection^ 
of  proofs  of  loss,  otherwise  proper,  and  accompanied  by  the  certificate  of  a 
notary,  instead  of  a  magistrate^  as  required  by  the  policy,  will  constitute  a 
waiver  of  such  defect:  Coyon  ▼•  Dwelling  ffouae  Int.  Cs.,  88  Wis.  510l 

The  more  rational  deeUdons,  however,  show  that  the  insurer  must  not  in 
Hood  faith;  and  cannot^  after  his  seeming  acquiescence  in  the  proofs  fumishedy 
object  that  no  certificate  has  been  produced,  or  if  produced,  is  defective  in 
substance  or  in  not  being  made  by  the  proper  magistrate  or  other  officer. 
Thus  if  the  insurer  does  not  object  within  a  reasonable  time^  as  within  two 
months,  to  the  abeenco  of  the  required  certificate  from  the  proofe  of  loes^  ho 
will  be  deemed  to  have  waived  all  defects  in  euch  proofs:  KUUpt  v.  Putmam  F» 
i^.  Co.,  28  Wis.  472;  9  Am.  Rep.  506.  So  a  delay  of  five  months  in  objeetbg 
to  the  certificate  furnished  is  a  waiver  of  objection  to  its  snfficiency:  Loch' 
wood  T.  MiddUaex  Mmlmd  Im.  Co.,  47  Conn.  563.  The  insnrer^s  neglect  to 
object  within  a  reasonable  time  to  the  proofs  of  loss,  including  the  magis- 
trate's certificate,  when  the  defects  therein  could  have  been  remedied  if  in- 
telligently pointed  out,  amonnts  to  a  waiver  of  their  insufficiency:  Jfereoa- 
«ffe  /m.  Oo.  V.  HoUkatm,  43  Mieh.  4S8w  So  if  the  certificate  is  defective,  the 
assurer  will  not  be  allowed  to  insist  npon  its  insufficiency  if  he  has  refused 
to  return  it  to  the  insmrod  for  the  purpose  of  oorrection,  and  has  failed  te 
point  out  what  he  deems  to  be  defects  therein:  9\ir/<y  v.  North  Am.  Im. 
Co,,  26  Wend.  978;  and  when  the  only  objection  made  to  the  proofs  of  loss 
is;  that  they  do  not  oootaia  the  required  certificate,  and  the  insured  has  the 
right  to  furnish  the  oertificate  at  a  later  date,  the  objection  that  proofs  were 
not  furnished  in  time  is  waived:  Badger  v.  Okm  FaiU  Im.  Oo.,  49  Wis.  889. 
All  neoessi^  on  tho  part  of  tho  assured  to  furnish  the  certificate  of  loos 
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is  waiTod  by  th«  company  when  it,  immediately  after  the  lon»  renonnoee  all 
liabiUty  therefor:  MeBritU  v.  BepMk  Fire  /iw.  Co.,  80  Wia.  662-669. 

\^  bere^  tnetead  of  the  certificate  of  the  neareit  magUtrate  as  required  Vy 
the  poLioy,  the  certificate  of  a  reputable  citisen,  not  a  magistrate,  is  reoeiTod 
and  assented  to  by  the  agent  of  the  insurer  as  snfficient,  the  assurer 
waives  all  defects  in  the  certificate,  especially  when  he  pats  his  refasal  te 
pay  the  loss  upon  other  gronnds:  Taylor  ▼•  Boger  WUBam»  Ine,  Co,,  61 
N.  H.  60l  So  where  a  certificate  of  loss  is  furnished,  to  which  no  objection 
is  made  within  a  reasonable  time,  the  assurer  will  be  estopped  from  making 
objection  to  its  sufficiency  on  the  ground  that  it  was  not  made  by  the  near* 
est  magistrate:  Neate  t.  ^tna  Ins.  Co,,  82  W.  Va.  283.  A  letter  from  the 
aasorer  to  the  assured,  objecting  to  the  magistrate  who  signed  the  certificate, 
bat  not  objecting  to  its  form,  is  a  waiver  of  any  defect  in  the  form:  BaUeif 
▼•  Eope  /fii.  CtK,  66  Mew  474.  Where  the  policy  provides  that  the  certifi« 
cate  of  loss  of  the  nearest  notary  must  be  furnished  if  required,  and  sueh 
eertificate  has  not  been  requested  by  the  insurer  at  the  time  when  proob  of 
loss  were  sent^  he  waives  the  right  to  claim,  at  the  time  of  the  trial,  that 
the  proofs  of  loss  are  insufficient  because  such  certificate  has  not  been  fsr- 
nished:  J<me$  v.  Howard  Int,  Co,,  117  K.  Y.  103.  The  provision  in  the  policy 
oonceming  the  production  of  the  certificate  is  waived  if  the  insurer,  without 
objectaon,  joins  in  submitting  the  loss  to  arbitration,  and  this,  notwithstand- 
ing a  provision  in  the  policy  that  none  of  its  conditions  esn  be  waived  with* 
oot  the  written  consent  of  the  insurer  indorsed  thereon:  CarroU  v.  Oirard 
Ftt  /JM.  C^  72  OsL  297. 


DouD  t;.  GiTizBNs'  Insubanob  Company. 
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ImrBAivoB— OooupAKOT  ia  PBSMiBia.  —  Where  a  building  occupied  by  a 
tenant  is  insured  under  a  policy  prohibiting  the  vacating  of  the  prem* 
ises,  and  the  tenant  removes  two  days  before  the  building  is  burned, 
while  the  insured  taJces  posMSsion  and  oocnpanoy  one  day  prior  theretc^ 
ftnd  leaves  a  person  in  charge  during  suoh  time  as  is  absolutely  neces- 
sary to  obtain  and  remove  the  goods  of  the  insured  from  her  home,  seven 
■ules  away,  which  would  have  been  completed  on  the  day  subsequent 
to  the  fire,  sueh  ocoupancy  by  the  insured  is  part  of  a  continuing  occu- 
pancy, and  her  absence  from  the  building  only  temporary  and  unavoid- 
able, not  amounting  to  an  abandonment  of  occupancy,  within  the  meaning 
of  the  pdicy. 

bnUBAROs  —  Ocx?uPAiiOT  OF  Prbkibis.  —  Under  a  policy  of  insurance  ca 
leased  premisci^  which  contains  a  condition  prohibiting  vacation  of  oo- 
snpatioin  withont  the  written  consent  of  the  insurer,  a  reaMmable  time 
must  be  allowed  to  carry  ont  a  change  of  tenants  or  occupancy,  withont 
imposing  upon  the  insured  the  penalty  of  either  an  intended  or  permittsA 
vacation  of  the  insured  premises. 

P.  P,  Smithy  and  Connolly  and  Davi$^  for  the  appellant. 
A.  /•  Colbomj  Jr,y  and  Samuel  B.  Pricey  for  the  appellee. 

Gbbbh,  J.     On  the  trial  of  this  case,  the  plaintiff  testified 
that  she  went  to  the  house  in  question  on  Wednesday,  the 
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ite.  Im  Ob.,  181  Matt.  88l  The  eartificftto  of  the  magiiirate  netd  mtk 
vpon  ito  iaoe  that  he  le  net  related  to  the  inenred,  nor  intereeted  ia  the  Um^ 
•Ithongh  raoh  most  be  tlie  Udi  Brwhi  ▼•  Sprmg/SM  tie,  im^  Oak^  fA  Me^ 
App.  145;  and  the  statemeBl  therein  that  he  is  not  related  is  enAeient  maM 
the  ineurer  establishes  to  the  contrary:  CforneU  r,  Leltcff,  9  Wend.  169L 

Waivkb.  —  When  the  policj  requires  the  prodnetien  of  the  oertiflcate  el 
an  officer  before  the  Iom  is  payable,  and  no  word  or  act  has  been  done  by  the 
Insurer  to  mislead  the  insured  or  throw  him  off  his  gnard,  mere  silence  doea 
Bot  create  the  inference  <^  a  waiver  of  this  condition:  JftteOer  ▼.  S<mtk8kU 
Ina.  Co.,  87  Pa.  St  9ML  Nor  does  snch  waiver  reenlt  from  the  fact  that  the 
SBsnrer,  after  receiving  a  certificate  which  is  not  in  compliance  with  the  con* 
dition,  enters  apon  an  investigation  as  to  the  extent  of  the  losi,  without  im* 
mediately  objecting  to  the  certificate,  and  offers  to  pay  a  certain  amonnt: 
Noonan  v.  Hartford  F.  Ins.  Co.,  21  Mo.  81.  The  production  of  the  certificate 
li  not  waived  by  the  insurer's  agent  receiving  proofs  of  Iom  without  objec- 
tion to  the  omittion  of  the  certificate,  in  the  absence  of  proof  of  authori^ 
in  the  agent  to  make  such  waiver.  In  one  case  it  was  held  that  the  produc- 
tion of  the  certificate  was  not  waived  by  the  insurer  objecting  to  pay  the 
loss  on  other  grounds^  nor  by  the  fact  that  proofs  of  loss  have  been  in  fab 
hands  for  two  years,  withoat  calling  the  attention  of  the  assured  to  the  ab- 
■ence  and  want  of  the  certificate:  Daniels  v.  JSquUahle  Ins.  Co.,  60  Conn.  Ml. 
Again,  the  mere  delay  of  the  insurer  of  thirty-eeven  days  before  requiring 
the  certificate  is  not  a  waiver  thereof,  when  the  policy  is  not  payable  until 
■izty  days  after  proofs  of  loss  are  received,  and  the  assured  does  not  claim 
that  the  delay  prevented  him  from  obtaining  the  certificate  so  as  to  begin 
■nit  at  the  expiration  of  that  time,  or  that  any  other  injury  was  caused 
by  the  delay:  Williams  v.  Quee»*s  Ins,  Co,,  39  Fed.  Rep.  107.  On  the  other 
hand,  the  retention  by  the  aMurer,  until  the  time  ci  suit,  without  objection^ 
•f  proofs  of  loss,  otherwise  proper,  and  accompanied  by  the  certificate  of  a 
notary,  instead  of  a  magistrate^  as  required  by  the  policy,  will  constitute  a 
waiver  of  such  defect:  Capon  v.  Dwelling  House  Ins,  Co,,  88  Wis.  510l 

The  more  rational  decisions,  however,  show  that  the  insurer  must  act  in 
Hood  faith;  and  cannot,  after  his  seeming  acquiescence  in  the  proofs  furnished, 
object  that  no  certificate  has  been  produced,  or  if  produced,  is  defective  in 
substance  or  in  not  being  made  by  the  proper  magistrate  or  other  officer. 
Thus  if  the  insurer  does  not  object  within  a  reasonable  time^  as  within  two 
months,  to  the  abeenco  of  the  required  certificate  from  the  proofo  of  loes^  ha 
will  be  deemed  to  have  waived  all  defects  in  such  proob:  KiUips  v.  Putnam  F» 
iiii.Co.,  28Wia472;9Am.Rep.  506.  So  a  delay  of  five  months  in  objeeting 
to  the  certificate  furnished  is  a  waiver  of  objection  to  its  sufficiency:  Loch' 
wood  V.  Middlesex  Mnimal  Ins,  Co,,  47  Conn.  053.  The  insnrer^s  aegleet  to 
object  within  a  reasonable  time  to  the  proofo  of  lose,  including  the  magie- 
trate's  certificate,  when  the  defects  therein  could  have  been  remedied  if  in- 
telligently pointed  out,  amounts  to  a  waiver  of  their  insufficiency:  Morcam- 
4SkIns.Oo.T.  HoUkamo,  43  Mieh.  428w  So  if  the  certificate  is  defective,  the 
assurer  will  not  be  allowed  to  insist  upon  its  insufficiency  if  he  has  refused 
to  return  it  to  the  Insnrod  for  the  purpose  of  oorrection,  and  has  failed  to 
point  out  what  he  deems  to  be  defects  therein:  Turleif  v.  North  Am.  Ins, 
Co.,  26  Wend.  873;  and  when  the  only  objection  made  to  the  proofs  of  loss 
is;  that  they  do  not  oootaia  the  required  certificate,  and  the  insured  has  the 
right  to  furnish  the  oertifieate  at  a  later  date,  the  objection  that  proofs  were 
not  furnished  in  time  is  waived:  Badger  v.  Olens  Falls  ins.  Co.,  49  Wis.  889. 
All  neoessi^  on  the  part  of  the  assured  to  furnish  the  certificate  of  Ions 


March,  1891.]    Doud  v.  Citizbnb^  Inbubancs  Ckk  268 

b  waived  by  ibe  company  when  it,  immediately  after  tbe  lon»  renonnoea  all 
liability  therefor:  MeBritU  ▼.  BepvbBe  Fire  Im.  Oo.^  80  Wia.  662-^9. 

\v  here^  instead  of  tbe  certificate  of  tbe  neareat  magistrate  aa  required  Vy 
the  pQLioy»  the  certificate  of  a  reputable  citiaeo,  not  a  magistrate,  is  received 
and  assented  to  by  tbe  agent  of  the  insorer  as  sufficient,  the  assurer 
waives  all  defects  in  tbe  certificate,  especially  when  be  puts  bis  refusal  to 
pay  tbe  loss  upon  other  grounds:  Tayhr  r,  Soger  WUiiame  Ins.  C<Kt  51 
N.  H.  Ml  8o  where  a  certificate  of  loss  is  furnished,  to  which  no  objection 
ia  made  within  a  reasonable  time,  the  assarer  will  be  estopped  from  making 
objection  to  its  sufficiency  on  tbe  ground  that  it  was  not  made  by  the  near* 
eat  magistrate:  Necm  v.  JStna  Ins.  Co.,  82  W.  Va.  283.  A  letter  from  tbe 
aaanrer  to  tbe  assured,  objectiDg  to  the  magistrate  who  signed  the  certificate, 
bat  not  objocting  to  its  form,  ia  a  waiver  of  any  defect  in  the  form:  BaUeif 
▼.  Eope  Ins,  Co.,  66  Mew  474.  Where  the  policy  provides  that  tbe  certifi* 
cate  of  loss  of  the  neareat  notary  must  be  furnished  if  required,  and  auoh 
certificate  baa  not  been  requested  by  the  insurer  at  the  time  when  proofs  of 
Icsa  were  sent»  be  waives  the  right  to  claim,  at  the  time  of  the  trial,  that 
the  proofs  of  loss  are  insufficient  because  such  certificate  baa  not  been  fur- 
nished: Jones  r.  Howard  Ins.  Co.,  117  N.  T.  103.  The  provision  in  the  policy 
eonceming  the  production  of  the  certificate  ia  waived  if  the  insurer,  without 
abjection,  joins  in  submitting  tbe  loss  to  arbitration,  and  this,  notwithstand- 
ing a  proviaion  in  the  policy  that  none  of  ita  conditions  can  be  waived  with* 
oat  tbe  written  consent  of  the  insurer  indorsed  thereonx  Carroll  v.  <?tranf 
n« /as.  Cb^  72  OaL  297. 


DouD  V.  Citizens'  Insuranob  Company. 

[141  PBmrBTLVAVXA  Statb,  47.] 

ImrBAivoB — OooupAKOT  cm  PnaMiBia.  —  Where  a  building  occnpied  by  a 
tenant  ia  insured  under  a  policy  prohibiting  the  vacating  of  the  prem* 
iasa,  and  the  tenant  removes  two  days  before  tbe  building  ia  burned, 
while  the  insured  taJcea  posMSsion  and  oocopancy  one  day  prior  theretc^ 
and  leavea  a  person  in  charge  daring  such  time  as  is  absolately  necea- 
aary  to  obtain  and  remove  the  goods  of  ths  insured  from  her  home,  seven 
■ulea  away,  which  would  have  been  completed  on  the  day  subaequent 
to  the  fire,  each  occupancy  by  the  insured  ia  part  of  a  continuing  occn* 
paney,  and  her  absence  from  the  building  only  temporary  and  unavoid* 
able,  not  amounting  to  an  abandonment  of  occupancy,  witiiin  the  meaning 
of  the  pdicy. 

bnUBAROx — Ocx?uPAiior  of  Prkmibis.  —  Under  a  policy  of  insurance  on 
leased  premises^  which  contains  a  condition  prohibiting  vacation  of  oo- 
eapation  withoat  the  written  consent  of  the  insnrer,  a  reaamiable  time 
must  be  allowed  to  carry  oat  a  change  of  tenanta  or  occupancy,  without 
imposing  upon  tbe  insured  the  penalty  of  either  an  intended  or  permitfeaA 
vacation  of  the  insured  premises. 

P.  P.  Smithy  and  Connolly  and  DavU^  for  tbe  appellant. 
A.  /•  Colbomj  Jr.j  and  Samuel  B.  Priee^  for  tbe  appellee. 

Gbebh,  J.     On  the  trial  of  this  case,  the  plaintiff  testified 
that  she  went  to  the  house  in  question  on  Wednesday,  tbe 
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day.  before*  tha.  fire;  thai  eha  had  jeeeiiiBed  no  Jiotio&'from  bet: 
tenant,  Mrs.-  Berfaeigbti  that  ehe  inteixled  to  lea^e  the>  houee). 
and  that  she,  the  plaintiff,  had  no  knowledge  until  that  day 
that  the  tenant  bad  left.    Sbe  waa  coixoboiated  in  .tbia  states 
ment  aa  to  her  going  to  the  bouao on. thai  Wednaaday  by  tbft 
witness  Mrs.  Brown  j  and  there  was '•no  teetimony  intba^aae 
contradicting  either  the  plaintiff' or  MVs;  Blown  on  this  sub* 
ject.    Both  of  these  witneasea  also  testified  that  there  were 
several  articles  of  furmturetbelongtng  to  tha plaintiff  in  the. 
bouse  at  that  time^  and  that  tbo  plaintifT^wasrengaged  and 
remained  in  the  house  all  day,  until  six  o'clock  in  the  CTen* 
ing.    Although  Mrs.  Berheight  at  first  said  that  it  was  about 
a  week  after  sbe  moved  before  Mis.  Doud..cama  oyer  to  the 
house,  sbe  was  unable  to  fix -the  time  definitely,-  either  when 
sbe  finished  moving,  or  on  what  day  it*  was  she  saw  -Mts.  Doud  ' 
at  the  house.     She  said  she  would  not  be  precise  as  to  a  day 
or  two;  sbe  was  sure  she  moved  early  in  the  week,  and  thought . 
it  was  Friday  when  Mrs.  Doud  came  over;  bat  sha  waa  clearly 
wrong  in  this,  as  the  fire  occurred  during  the  night  of  Thurs* 
day.     She  said  it  was  either  Monday  or  Tuesday  *that  she 
moved,  and  that  it  took  her  one  or  two  days  to  finish  moving. 
But  Mrs.  Brown  testified  that  Mrs.  Berheight  moved  the  last 
of  her  things  out  two  days  before  the  fire,  and  that  Mrs.- Doud 
came  to  the  bouse  on  the  day  before  the  fire;  so  that,  if  her 
testimony  was  correct,  Mrs.  Doud  came  to  the  houae  the  next . 
day  after  Mrs.  Berheight  left,  and  remained  all.  day^ 

This  being  the  state  ol  the  admitted  testimony,  Mm.  Doud 
offered  to  prove  that  she  went  to  the  villagewherethe  house 
was,  desiring  to  get  possession  of  part  of  the  building  for  her* 
self  and  an  invalid  son;  that  upon  learning  that  Mrs..  Ber* 
height  was  moving  out,  she  went  to  her  home  in  DunnMno, 
and  immediately  packed  such*  household  and  persoDal  arti- 
cles as  she  needed,  with  the  intention  of  moving  into  the 
house  on  Friday  morning;  and  that  she  had  her  tbiogs  t 
packed  on  Thursday,  ready  to  move  on  Friday,  but  waa  pre- 
vented firom  doiDg  so  by  the  fire.  Tbis  offer  of  proof  waa  -re- 
jeoted.  Anotner  offer  was  tben  made,  covering  substantially 
the  same  facts,  and  also  tba^  shi^  had  been  advised  by  her 
physician  to  take  her  invalid  son  to  tbe  village  of  Drinker, 
where  the  house  was;  and  further,  that  she  bad  placed  a  man 
in  charge  of  the  house  on  Wednesday,  to  remain  until  Friday. 
Thia  offer  also  was  rejected.  She  also  made  a  similar  offer 
oiproofrby  hoe  daughter,  that  she  was  engaged  alLday  Thuss-s* 
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daj  inpickiiig  iip.and'^ackIngi]6Q8efaold  ^trtrchls  preparatorj 
to  th^'inoTrng'on  Friday:  TKitrofiB'r  also  was  rejected.  The 
question  that' arisetr  is;- wheth6r,^  under  nil  the  facts- proved 
and' offered "ta.  be  proved, 'there  was  svch  a  vacation  of  the 
premises  as  avoidedth^policy,  under  the-  sixth  clause  thereof. ' 
Tbe^iasgnage-of  th^  clsluse^isasfdlows:  ^*6.  Thhr policy  will 
Dot'Coverxinoecupied'b^iidiDgs, -unless  insured  iasvuch;  and 
iflhe  premiser insured  *feb^ll  be- vacated, -without' the  consent 
of  the  company-indorsed  hereov,  •  •  •  •  the  poHcy  shall  cease 
and  determine.^ - 

It  is  argued  Yofi  the  ttppellto  th&t  the  case  of  MtXJlure  ▼• 
Wmert&um  F:  Ins.  Cb.j  90  Pa.  St.  27T;  36Anr.  Rep.  666,  de- 
cides the  questibn-  adTersely  to  the  appeliamt.  Upon  exam- 
ing  that  case,  however,  it  wiirbe  found  that  there  is  a  marked 
diffigfreiDce'in  its-factff  fronrthose of  the  present  case;  There 
an  absolute  vacation 'of  the  -premises  had  taken  place,  in  the 
very  manner  prohibited  by  the  contract,  by  the  "removal  of 
the  occupant,"  and  there  was  no  substitution  of  another  oo- 
cupant,'eith6ras^  tenant  or  owner,' actually  proceeding  when 
the  fire  occurred.*  TKb  very  contingency  which  in  express 
terms  avoided  the  policy  had  occurred.  The  vacation  of  the 
premises  waff  complete,  and  had  been  for  several  days;  the 
owner  did  notoccupy^  or  propose^orintend  to  occupy,  the  house 
himself,  and  no  new 'tenant  had  been  obtained  or  was  even 
being  negotiated  with;  There  was  nothing  but  an  intention 
and  aneffort'of  the  owner  to  engage*  a  new  tenant.  Nothing 
had  been  accomplished,  however,  in  that  direction,  when  the 
fire  took  place.-  W^  held  that  it  was  the  duty  of  the  insured, 
in  those  circumstances;  to  obtain  the  consent' of  the  company 
to  the  vacancy,' and  as  no  efibrtof  that  kind  was  made,  the 
literal  terms  of  the  poHcy  prevailed,  and  it  was  avoided. 

But  in  the  present  case  the  facts  were  < entirely  different. 
The  owner  had  'severai^  iartfcles  of  furnitm-e  in  the  building, 
and  a  few  of-  those  of  the  departed  tenant  'had  not  yet  been 
removed.  The  owner  immediately  took  possession  of  the 
house  on  the  day  befo^  the  fire;  remaining  until  evening, 
having  fifttr  sent'for  and  obtained  the  key  from  the  departing 
tenant.  SBettlsb  immediately  announced  her  purpose  of  oc* 
cnpyirig'the  house  as  soon  ae  she  could  get  her  household 
goods  removed,^  and  at  once  conrmenced,  and*  continued  ' 
throng  th^  whole  of  Thursday,  the  preparation  of  her  goods 
for  removal  On  the  nextday,  —  Friday/  Moreover,  she  offered  - 
to  prove,  bot^wae  not  permitted  to  dd  so/ that  she  placed  a  ^ 
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man  in  charge  of  the  house  on  Wednesday,  to  remain  until 
Friday.  In  such  circumstances  as  these,  we  do  not  consider 
that  there  was  any  vacation  of  the  premises,  or  any  more  of  a 
cessation  of  occupancy  than  would  necessarily  arise  upon  a 
change  of  tenants.  A  reasonable  time  must  necessarily  be 
allowed  to  carry  out  such  a  change  without  imposing  upon 
the  insured  the  penalty  of  either  an  intended  or  a  permitted 
vacation  of  the  premises.  There  was  no  intended  vacation 
here,  in  any  view  of  the  facts,  and  there  was  no  real  cessation 
of  occupancy.  The  occupancy  of  the  owner  on  Wednesday 
was  part  of  a  continuing  occupancy,  to  be  proceeded  with  on 
Friday,  and  only  delayed  by  the  absolute  necessity  of  obtain- 
ing  and  removing  the  owner's  goods  from  her  home,  seven 
miles  distant.  Her  absence  from  the  building  was  only  for  a 
temporary  purpose,  which  was  unavoidable,  but  which  was 
in  no  sense  an  abandonment  of  occupancy. 

In  this  respect  the  case  is  entirely  analogous  with  the  case 
of  FranJdin  F.  Ins.  Co.  v.  Kepler^  95  Pa.  St  492,  where  we 
held  that  the  absence  of  the  insured  from  his  dwelling  from 
Wednesday  until  Monday,  to  attend  a  funeral,  was  not  a 
breach  of  the  condition  of  his  policy,  almost  identical  with 
that  of  the  present  policy.  The  same  principle  was  enforced 
in  Lebanon  In$.  Co.  v.  Leathers^  20  Week.  Not.  Gas.  107,  where 
there  was  a  cessation  of  the  operations  of  a  tannery  for  three 
months,  and  a  condition  of  avoidance  if  the  property  should 
cease  to  be  operated  as  a  tannery.  We  held  that  *'  a  mere 
temporary  suspension  of  the  business  of  the  establishment 
for  the  purpose  of  making  repairs,  or  from  want  of  a  supply 
of  materials,  is  clearly  not  ceasing  to  operate  the  establish- 
ment, within  the  meaning  of  the  policy."  In  the  case  of  Im. 
Co.  of  N.  A.  V.  Hannunij  reported  in  1  Mona.  869,  but  not 
reported  elsewhere,  with  the  same  condition  as  to  vacancy 
as  in  this  case,  the  tenant  moved  out  on  April  1st,  at  the  ex- 
piration of  his  term,  and  the  premises  were  rented  to  another 
tenant  for  a  term  commencing  at  that  date,  but  the  new  ten- 
ant did  not  move  in  at  once,  but  made  his  arrangements  to 
move  in  on  April  5th.  The  house  was  burned  on  April  3d. 
The  court  below  ruled  that  '*  the  period  of  time  during  which 
the  house  was  not  occupied,  or  rather  the  condition  in  which 
it  was  during  those  two  days,  was  not  such  a  cessation  of  the 
occupancy  contemplated  by  the  policy,  for  such  a  length  of 
time,  as  would  vitiate  the  policy."  This  court  affirmed  the 
judgment  for  the  plaintiff  without  hearing  the  defendant  in 
error. 
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We  are  clearly  of  opinion  that  there  was  no  breach  of  the 
condition  of  this  policy  prohibiting  the  yacation  of  the  prem- 
ises. We  sustain  the  first,  second,  fifth,  and  sixth  assignments 
of  error.  As  we  hold  that  there  was  no  breach  of  condition 
arising  upon  the  facts  of  the  case,  it  is  not  necessary  to  con- 
sider the  question  whether  there  was  a  waiver  of  the  condition 
in  question.  The  rejected  ofiers  of  testimony  should  all  have 
been  received  except  the  one  covered  by  the  fourth  assignment, 
which  was  a  mere  general  offer,  without  any  specific  facts 
stated. 

Judgment  reversed,  and  wenire  de  novo  awarded. 

iHsoRAirGi^  OoovpABor  ov  FaxMisss.  —  A  tenant  mored  ont  on  Tbm- 
day.  On  WednasdAj  the  own«r  took  poaseasion,  and  oommeaood  deaning 
the  faooM^  intending  to  ooeopy  it»  with  hia  family,  on  Saturday.  On  Friday 
night,  the  hooM  hnmed  down.  It  was  held  that  the  honae  was  not  Taoantt 
JBdd^  T.  Hawtey%  Im.  Ob.,  70  Iowa,  472;  50  Am.  Rep.  444.  An  almost 
identical  ease  was  Skadtettom  t.  Am  F.  Office^  65  Mich.  288;  54  Am.  Rep. 
379.  For  a  full  disoossion  of  the  terms  "  vacant "  and  "  nnoocnpied,"  and 
siinllar  eTpresslom,  in  policies  of  insurance,  see  extended  note  to  Moor*  t. 
Photnix  In§.  Oo.,  10  Am.  8k  Eep.  800;  Bkkatrd§  t.  Ofmfimmtal  /nii  Ox,  83  [ 
MIdLSOa 


ESTATB  OF  YaNOB. 
p.4i  PsmisT&TAjnA  Stats,  lOL] 
Wills  ^liviar  ov  Widow's  BLsonov  ov  LaoAom.  ^  Where  tlie  tes- 
tator's will  heyieaths  the  income  of  his  ssteto  to  his  widow  for  life» 
with  paiiioBlar  and  residuary  legacies  ]^yable  at  her  death,  her  eleo- 
tioo  to  take  under  the  intestoto  laws,  and  against  the  will,  is  equiyalent 
to  her  death,  and  ito  effsot  is  to  make  all  the  legadee  payable  at  once,  in 
the  order  of  their  priority.  In  such  ease,  particular  legaeiee  will  not  he 
poatponed  until  the  widow's  death,  in  order  that  the  income  thereof 
may  he  paid  the  residuary  legatees  daring  her  life,  to  swell  the  amount 
to  whioh  th^  are  entitled,  and  oompensato  for  diminution  hi  their 


Wills — Riosn  ov  DsriniTS  avd  RmDUAST  IdOAran.  —Equity  will 
interpoecb  if  neceassry,  to  preeerre  the  intention  of  a  teatotor  from  de* 
struction;  but  it  will  nerer  interfere  in  faTor  of  a  residaary  legatee,  as 
tigft***fl  a  definite  legatee,  unless  upon  a  plain  implication  in  the  will 
that  the  residuary  legatee  was  in  fact  a  preferred  object  of  the  testator's 
bounty. 

Jamss  M.  Vancb,  at  the  time  of  his  death,  left  an  estate 
exceeding  four  hundred  thousand  dollars  in  value.  By  his 
will  he  bequeathed  the  income  of  his  real  estate  to  his  wife 
for  life,  charged  his  personal  estate  with  annuities  amounting 
to  sixteen  hundred  dollars,  and  bequeathed  the  remainder  of 
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the  dncomaofrhiftpeieoiiAli  estate  taJuflr/wiibfelnilifei  ,  At  her 
deaths  he  •  bequeathed  a  t  legaey  ai.  one  thoneaAd  rdollara  to  i 
each  of  his  six  nephews^*  and  other  legaoiee^fjiBDeuntiYig  to: 
seventeen  thonsand  dollaxa,  to  differaati  .chiritiee^^  His  will . 
then,  directed  that  after  hia.  wilefs  death: thfc  reakhie  and 
remainder  of  hia  estate.^  should  be-t  divided  amoog  certain 
coUatenal  kindred.    Hia  widow*  elected  to  take  under  the  inr* 
testate  laws**  and  jigaiQstithe'will^  and  •  by  'agpsenasBt  the«n« 
nuities.were  0apitalized9.and1paidi0nt.of  the  .peraonal.estate. 
This  contest  is  to  determine  the  manner  in  which  the  definite^ 
and  residuary  legaoiea  should  vberpaidi.. 

A.  Sydney  BiddU,  E.  F.  Hoffman^.G.  W.  BiddJs,  and  H.  O. 
Wardyioi  the  appellants. 

John  O.  Johnson^  for  the  appeileer.' 

MiTCHELT^  J.  These  appeals  aie  mled  by.  F/r^tMsn't  £!t- 
(ai«,- 18ft  Pa.  St.  208,deoided«ifice  the- adjudication  in  the 
coTtrt  below.  That  case  was  the  necessary  sequence  of 
Coover^s  Appeal,  74  Pa.  St  143^  Gallagher's  Ektaie^  76  Pa.  St 
296;  and  Heineman'n  Appeal^  92  Pa.  St  95;  and  these  appeals 
might  be  rested  on  its  authority.  But  out  of  deference  to  the 
opinion  of  the  learned  court  below  and  the  argument  of  coun- 
sel, we  have  reviewed  the  ground  there  taken  as  if  the  ques- 
tion were  still  open... 

The  widow's  statutoryTightS'in' her 'husband's  estate  are 
paramount  id  his*  will,  and  he  is  presumed  to  know  that  fact 
It  is  therefore  not  accurate  to  say  that  his  whole  scheme  of 
disposition. of  his.  propertyis  .destroyed,  by  the.  widow's  eleo* 
tion«  It  is  disarrangad . pro  IcMitey  but  in. the  abseaee  e£  any 
reference 'to  eneb  contingency, 'or  provision  for  itinihewill, 
there  is  ordinarily  nothing  on  which. to  found  a  presumption 
that  he.  would  have  made  any  specific  difference  in  distribu- 
tion had  he  known  she  would  exercise  her  right;  ceKtainly 
not  that  he  would  hwve  decreased  any  of' the  defthHe  pecmii- 
ary  legacies  to  swell  the  amount  going  at.  th6  end  of  the  list 
to  the  residuaries.  No  court  is  authorized  to.maksia.new 
distribution  for  the  sake  of  equality.  The.  testsitof'A  ischeine 
must  be  carried  out  as  he  made  it,  except  so  far  as  thai  has 
been  rendered  impossible  by  the  widow's  aotion^and  iaisoiar 
a  court  of  equity  interferes,  to  preserve  an  intent  which  weald., 
otherwise  be  sacrificed.  Such  interference!  isttheicp9itt%creah«- 
tion  of  equity,  and  had  its  osigin  in  the.  doctrine  of  <eqaitableit 
election,  which  compelled  one  takinga  beaefit.oader  aavill  tai 


aoqprieflcein  other*  prorinons  of  -the  vamicf'iMtnniielii-whfieh 
for- any  mtsong  were  not  binding' upon 'bim.  Bquhj«om* 
polled  hi ni  to  ekot,  and  'if  be'  ciioBO'to  aeoert  bis  prior  rights 
against  the  will;  the  cbanciUof '1a!<eat6d  ibe  provision  of  the 
will  in  his  favor  aaforfeited,  andthen  used  thebenefit  created 
by  sneb  proririoaas  a  fond  to'4)eadniini8tered'SOf  as  to  carry 
0Qt,  as  nearly  as*  might  be,  tbeporposes  of 'tbe  testator  which 
would  otherwise  fail* 

In  Englandy'tfaepomt'aroseim^st 'frequently  in  eases  where 
the  testator,  baTing  ^eniy  a  lifcestate,  or  a  qualified  interest  or 
power  oyer  the  subject;  undertook  'to*  dispose  of  a  greater  in^ 
terest,  to  the  prejudice  of  the  legatee's  legal  right:  Streaifidd 
T.  Streaifidd^  1  White' and*  Tudor's  Lead.  0as.  Bq.  840;  and 
see  the  vases  cited  in*  Story's  Eq.  Jur-^-secs.  1082, 10S3,  note. 
In  this  country,  such  XBases  are  rare;  but  the 'statutory  rights 
of  widows,  as  to  personalty  as*  will ^s^dower^ have  frequently 
created  tbe -same 'situation,  and  the  same* doctrine  has  been 
uniformly  applied.  It-was  long  a  debatable  qiwstion  whether 
the  refractory  legatee  forfeited  absolutely  all  *tbe  benefits  in* 
tended  for  him  by  the  will,  or  only  so  much  as  might  be  re* 
quired  to  make  good  that  partt>f  the  schema  of  the  4estator 
which  bis  action  bad  disappointed.  The  question' «an  hardly 
be  said  to  be  ^entirely  at 'rest  yet;  but  though  the  foundation 
of  the  chancellor's  action  is  a  forfeiture  by  the  assertion  of  a 
conflicting  right,  yet  the  better  opinion  now  certainly  is,  that 
such  forfeiture  will  be  enforced  only  so&ras  may  be  neees- 
aary  to makegoodthe  failTxreof  the  testator's  other  inrtent; 
in  other' words,  it  is  forfeiture  only  for  the  purpose  and  to  the 
extent  of  compensation. 

The  American  cases,  as  already  noted,  arising  chiefly  from 
^e  assertion  by  awkLow  of  her  statutory  rights  against  the 
provisions  of  the  husband'e  will,  bare  uniformly  treated  tiie 
benefits  intended  by  the  will  for  her  aa  a  fond' which  eould  be 
sequestrated  and  -  used  as  a  trust  to  carry  out  "the  other  ppo- 
yisions  of  the  wilL  But  the  precise  limits  ^of  the  interference 
of  equity,  by  way  of  rearrangement  of  the  distribution  of  the 
decedent's  estate,  do  not  appear  to  have  been  much  discussed. 
None  of  the  cases  cited  by  counsel  touch  the  exact  pointy 
how  &r  equity  will  interfere  in  behalf  of  mere  residuary 
legatees,  and  such  research  as  I  have  had  opportunity  to  make 
has  found  but  one.  In  Firth  v.  Denny^  2  Allen,  468,  there 
was  a  fond  provided  for  the  widow  for  life,  and  after  her 
death,  one  half  of  it  to  certain  specified  legatees,  and  the 
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residoe  of  the  estate,  inclading  the  other  half  of  the  widow's 
fand,  to  troeteee  fw  charitj.  The  widow  elected  to  take 
against  the  will,  and  thereby  took  more  than  the  fond  set 
apart  for  her;  bat  there  was  enough  estate  to  paj  all  the  defi* 
nite  legacies,  and  leave  a  balance  for  the  residuaries.  The 
court  held  that  the  ultimate  loss  must  of  course  foil  on  the  re- 
siduaries, but  ordered  the  payment  of  the  definite  iq^ies  to  be 
postponed  until  the  actual  death  of  the  widow*  and  the  interest 
upon  the  fund  in  the  mean  time  to  be  paid  to  the  residuaries; 
and  this  was  done,  without  question  apparently,  though  the 
opinion  says:  ^  It  does  not  appear  exactly  to  what  extent  the 
election  made  by  the  widow  left  the  residue  of  the  estate  less 
than  it  would  have  been  if  she  had  accepted  the  provision 
made  in  the  will  in  her  behalC'  It  was  argued  by  distin- 
guished counsel  that  the  special  circuinstances  showed  that 
the  residuary  legatees,  though  lowest  in  the  list,  were  in  truth 
the  chief  objects  of  the  testator's  bounty;  and  as  they  seem 
to  have  been  given  the  bulk  of  the  estate,  there  was  fair  argu* 
ment  for  such  view,  but  the  court  did  not  put  its  decision  on 
that  ground.  The  opinion  is  not  fortified  by  the  citation  of  a 
single  authority,  nor  is  it  reasoned  out  from  principles.  As 
already  said,  the  result  seems  to  have  been  accepted  as  the 
unquestionable  consequence  of  the  mere  foot  of  the  disappoint- 
ment  of  the  residuary  legatees  in  the  amount  of  the  fund  com- 
ing to  them.  It  may  be,  however,  that  the  doctrine  of  accel- 
eration of  the  time  of  payment  of  legacies  dependent  on  the 
life  of  the  widow,  by  her  election  to  take  against  the  will, 
does  not  obtain  in  Massachusetts.  The  opinion  of  the  court 
in  Brandenburg  v.  Thomdike^  189  Mass.  102,  looks  in  that  di- 
rection, and  if  so,  it  is  clear  why  the  judge  in  Firth  t.  Denny^ 
2  Allen,  468,  thought  it  unnecessary  to  go  into  reasons  for  the 
decision.  It  would,  however,  at  the  same  time,  be  ample  rea- 
son why  Firth  v.  Denny^  2  Allen,  468,  should  not  be  authority 
in  this  state,  where  the  doctrine  of  acceleration  is  firmly  estab- 
lished: Cooetfr'f  Appeal,  74  Pa.  St.  143. 

But  the  time  of  payment  being  held  to  be  accelerated, 
sound  reason  requires  us  to  hold  that  the  widow's  election 
shall  be  treated  in  all  its  results  as  equivalent  to  her  death. 
The  testator's  disposition  of  his  estate  is  interfered  with  pro 
tanto^  but  the  court  must  carry  it  out  as  nearly  as  possible  in 
all  other  respects.  No  departure  from  it  can  be  admitted, 
except  from  .necessity,  and  then  only  to  the  extent  that  neces- 
sity absolutely  requires. 
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The  amount  of  the  legacies  actually  coming  to  the  legatees 
18  only  one  incident  of  a  will.  The  order  of  precedence  is  an« 
other;  and  it  does  not  seem  necessary  that  the  latter  should 
be  disturbed  because  of  a  change  in  the  former.  Hence  no 
provision  of  the  will  ought  to  be  interfered  with  by  the  court 
except  for  the  preservation  of  one  of  superior,  or  at  least 
equal,  rank  in  the  testator's  scheme;  and  as  residuary  gifts 
are  from  their  nature  ordinarily  the  lowest  in  rank,  no  others 
can  be  interfered  with  for  the  sake  of  benefiting  them.  From 
their  very  definition,  they  come  in  last,  and  the  testator,  with 
knowledge  of  this  fact,  declares  that  they  shall  get  nothing 
until  after  all  others  are  paid  in  full.  Mere  diminution  of 
the  amounts  coming  to  the  residuaries  does  not  in  any  way 
justify  interference  in  the  regular  and  established  order  of 
priority.  When,  therefore,  it  is  said,  as  in  Sandoe^n  Appeal^ 
65  Pa.  St  314,  that  equity  will  sequester  the  benefit  intended 
for  the  wife  to  secure  provision  for  those  who  are  disappointed 
by  her  action,  the  disappointment  to  be  understood  is  the 
failure  of  the  testator's  intent  in  regard  to  other  beneficiaries. 
These  will  be  protected,  not  for  their  own  sakes,  but  of  neces- 
sity, in  order  to  preserve  the  wishes  of  the  testator;  and  such 
necessity  does  not  extend  to  the  interference  with  any  bene- 
ficiaries prior  in  rank  for  the  sake  of  the  residuaries.  One  of 
the  chances  the  latter  take  from  the  nature  of  their  position 
is,  that  the  share  coming  to  them  may  undergo  changes  in 
amount  before  the  period  of  distribution. 

There  is  no  force  in  the  argument  that  the  general  pecu- 
niary legatees  have  no  cause  of  complaint  at  being  postponed 
until  the  death  of  the  widow,  as  their  legacies,  by  the  terms 
of  the  will,  are  not  payable  until  that  event,  for  neither  are 
the  residuary  legacies.  The  advancement  of  the  time  of 
payment  is  the  legal  consequence  of  the  termination  of  the 
purpose  of  the  postponement,  and  both  the  definite  and  the 
residuary  legacies  share  this  advantage  in  common.  To 
postpone  the  definite  legatees,  and  transfer  the  income  of 
their  legacies  to  the  residuaries  during  the  widow's  life,  is 
not  in  furtherance  of  any  direction  of  the  will,  but  in  direct 
violation  of  the  testator's  intent  that  the  definite  legacies 
should  be  paid  in  full  before  the  residuaries  get  anything. 
Nor  is  it  in  pursuance  of  the  equitable  doctrine  of  sequestra- 
tion of  the  benefits  intended  for  the  widow;  for,  as  already 
said,  that  never  ought  to  reverse  the  testator's  order  of  pri- 
ority.    Nor  does  it  even  accomplish,  except  by  accident,  its 
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nominal  parpose  of  preserving  the  relatiTe  >  amounts  as  they 
•were  at  the  testator's  death.  The  exact  figures  in  the  present 
:ease  we  have  not  before  os,  but  the  possibilities  of  the  plan 
adopted  were  shown  very  forcibly  by  the  illustration  of  one 
of  the  appellants'  oounsel  at  the  argument  If  'the  general 
legacies  were  one  hundred  thousand  dollarrs,  and  the  residue 
at  the  time  of  the  testator's  death  fi^e  thousand  dollars,  the 
sequestra  lion  of  the  interest  on  the  former  fer  the  benefit  of 
the  latter  would  give  the  latter  an  ineome  of  one  hundred 
per  cent  a  year  during  the  widow's  life.  Of  course^  no  court 
of  equity  would  apply  the  plan,  without  modification,  to  such 
a  case,  and  the  omission  of  the  com*t,  in  Firth  ▼.  Defmy^  2 
Allen,  468,  to  require  the  exact  figures'^ieas  probably  because 
it  was  understood  all  around  that,  eren' with' the  income  dur- 
ing the  widow's  life,  the>residuaries  would  still  be  the  losers. 
But  such  a  possible  result  could  only,  be '  avoided  by  a  bal- 
ancing of  accounts  in  each  oase  that  would  be'  beyond  the 
sphere  even  of  a  icourt  of  equity.  How  fttr  a'  sum  in  hand  is 
preferable  or  otherwise  to  a  larger  sum  at  an  indefinite  future 
date,  is  a  problem  with  too  ma-ny  elements  of'personal  prefer- 
ence, necessity,  and  circumstance  to  be  solved  by  a  court 
upon  the  rates  of  interest  and  tables  of  the  expectancy  of  life. 
As  said  in  Fergwon^a  Estate,  138  Pa.  St.  208,  the  law  must 
have. a  settled  and  uniform  Tule,  and  it  is,  that  as  to  pro- 
visions in  a  will  for  legacies  subordinate  to  a  life  Interest  in 
the  widow,  and  contingent  upon 'her -death,  or*  payment  of 
which  is  postponed  till  then,  her  election  to  take  against  the 
will  is  equivalent  to  her  death.  By  such  lelection;  tfaewidow 
takes  her  share  as  if  the  husband  had  died  ititestate,  and  the 
will  then  operates  on  the  rest  of  the  estate  precisely' as  if  the 
widow  >  were'  dead.  A  com*t  of  equity  will  interpose,  if  neces- 
sity requires^  to  preserve  the'  intention  of  the 'testator  firom 
destruction;  but  suohinierposition 'never  should'  tiake' place 
in  favor  of  asubordinffte  as'sgainst  a'preferred'-orsuperior 
intent,  and  therefore  never  in  favor  of  a' reriduary  as  against 
a  definite  legatee,  unless  upon'aplain  implication  in  tthe'will 
thai  the  msidaary  legatee' was  in'  feet  a' preferred  object  of 
the  testator's  bounty.  There  is  nothing  in  Ijie  Will  of  the 
testator,  Vanee,  to  require  any  departure  'from  the  general 
rule  thus  expressed. 

Decrse  reversed,  and  reoofd  remitted  for  distribution  td  bs 
made  as  herein  indicated. 
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Wnia— BuRxioir  ov  WiDCfw  aor  to  Taxb  vmnx  a  Will.  —  WBere 
•» widow  iwHwiaww  q^eeifie  cbvlaM  aad  b«qawt«  m  hn  favor  in  hn  deocoMd 
ImstNuid'a  will,  mad  olaeto  to  tako  imder  th«  law,  tbe  proparty  lODootioed 
Ifoaa  into  the  rendne  of  the  aatato,  to  Im  administered  as  directed  by  tbe 
'wiStt  Demennmr. Show,  70 Md.  220$  Carr't  IBuaU^  188  Pa.  St  362.  Where 
llw  widow  eleeti  to  teke  ber  stotnteiy  estate^  wbioli  oeases  at  her  deaths 
ooeb  eleetieo  doee  net  etsafcs  an  iatetafqr  «a  te  tlio  portion  bequeathed  te 
bars  SvUSmm  t«  JSifi|fer,  122  Pa.  Si,  ISi.  ▲  widow'a  failure  to  xenennoe  tbe 
provisions  of  a  will  does  not  bar  her  of  tbe  right  to  inherit  as  an  heir  tbe 
peeper  ty  as  to  wbioh  ber  hasband  died  intestate,  where  he  has  no  childrent 
roil  ▼.  JHdm$,  65  Mies.  OBi.  Where  a  testator  gave  tbe  nse  of  all  Us 
pnper^  to  bk  wife  and  Are  minor  ehildretttm  tbo  yonageal  shoold  attaio 
bssaajoffhj^aflM'wfaiob  tbewifo  sboold  have  one  third,  and  the  rosidne 
ebonld  be  distribated  among  all  his  eight  children,  the  widow  choosing  te 
trico  ooo  third  abedlately,  it  defeated  the  testator's  purpose  to  keep  the 
imnly  togelher,  and  llie  wfll  beeame  inoperathro  and  non-enforeeaVIs, 
tertbortfasa as  to ito prorinoaa ier making  dittrUmtion  among  tbe  dovisesi 
aadl^gateea:  JTbwoni t.  iftidM,  78 Iowa»  78b 

LooAGnES — Smoio  Airo  Gjutsbal.  r-Tbemle  is,  that  speeiile  lagasiss 
are  payable  before  general  ones:  Oooek  ▼.  OooeK  8  Honst.  540;  1  Am.  St. 
Repw  161;  OaUego  t.  Attome^-OaktraU,  8  Leigb»  460;  24  Am.  Dee.  650|  iW^ 
I's  ifjveo^  188  Pa.  8k  808;  /o&moo  t.  JTbme  e<&,  162  Mass.  80. 


(iU  BamcswrAanjL  Brjini,  Wi] 

BowASO  MooBMaa— Pajucmit  as  so  Tteso  Pabtt.— A 
JodgnMDt>eoofaHidaodaf  mortgage  givoB  for  tiie  sanm  debt  are  diaftiaal 
and  acetate-  seeniities,  and  aa  against  tbe  rights  of  third  persons  tbo 
payment  of  either  eztingnishes  the  debt  and  satisfiee  the  other. 

Jtoomirr  oir  Bovd  ahd  Movtbaob— PaxsuMrrioH  or  Pathxht  as  bb« 
vwsnr  Pakfom.—  A  jndgneat  cor  a  bend  sad  a  mertgoge  giren  for  tiie 
aamo  debt  are  m  far  peats  of  tfao'sama  tnmssatlon  that  tbe  sstisfaetioa 
of  coo  is  presomed  to  be  a  payment  and  satisfaction  of  the  other,  as  bo» 
tween  the  parties^  and  pats  the  harden  of  proof  on  the  creditor  to  show 
a  different  intent,  or  that  the  debt  is  not  actnally  pidd. 

flBBOXit^  Saui— >PoBaBABiB»NanDB. —  Apnrofaasef  at  aheriiTs  sale  Is 
not  boond  to  look  into  tbo  faots  of  payment  of  a  prior  Jmdgment  and 
mortgage  on  the  property  sold,  cr  tbe  intention  of  the  purtiee  thereto^ 
farther  than  thoy  haye  been  made  accessible  to  him  on  the  record* 

§BSBivr'a  Sals — Rights  of  Pubohaskb.— When  a  mortgage  has  been 

satisfied  of  reoord,  and  a  Jndgment  for  the  same  debt  is  still  apparently 

io  forces  a  porehaeer  at  a  sberMT's  sale  may  rely  open  the  reoord  aa 

•onofaisiTe  erldeneothat  tbe  parties  howo  ezerciaed  their  right  to  main* 

taim  tbe  JadgOMnt  as  a  subsisting  enenmbranoe  en  the  property  sold, 

and  that  sach  sale  will  discharge  o  sabseqaent  mcurtgage.    Nor  is  snob 

porehaeer  aflTected  by  the  pendenqr,  at  tbe  time  of  tbe  ssls^  of  a  mla  to 

opeotbe  jndgment. 
▲k.  8&  Bar.,  Vol..  XXIIL— U 
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the  assared,  moh  oertificate  ib  a  sufficient  oompliance  wKh  th%  termi  of 
ifae  condition:  ^ina  F,  Ina,  Ch.  t.  Tjfier,  16  Wend.  886;  SO  Am.  Dea  fO; 
loekwood  v.  MUUiletex  etc  InM.  Co.,  47  Conn.  653. 

Where  the  iaane  it  railed  that  itiBk  baidge  of  frand  that  the  hniirad  did 
not  furniah  from  ihe  nearest  magistrate  a  certificate  of  his  loss,  bat  far- 
nished  the  oertificates  of  other  magistrates  near  by,  the  oertificate  of  the 
nearest  magistrate,  reciting  that  he  had  examined  into  the  lojs,  and  believed 
it  bona  Jide  a  total  loss  o!  goods,  but  had  not  had  time  to  examine  as  to  the 
exact  amonnt  of  the  loss,  is  admissible,  though  not  a  oomplianoeirith'the 
policy,  in  failing  to  state  the  -amount  of  the  loss:  FtUrdmrgk  InM,  Co,  y. 
ManhaUan  Ina.  Co.,  66  Ga.  446. 

Where  the  policy  requires  that  the  insured  inust  famish  with  his  proofs 
of  loss  a  oertifioate  of  the  value  of  such  loss,  bat  does  not  make  the  oertifi* 
•ate  an  award,  or  stipulate  that  the  insured  shall  be  bound  by  hisestiniate, 
a  statement  by  the  insured  in  his  proof  of  loss,  fixing  the  amoant  at  a  oer^ 
tain  sum,  while  the  oertificate  of  the  magistrate,  which  formed  part  of  fuch 
proof,  states  the  loss  to  be  a  less  sum,  will  not  limit  a  recovery  to  the  amoant 
stated  in  the  certificate,  bat  the  insured  may  establish  the  true  amoont  of 
his  loss  by  witnesses:  BimdnghaM  F.  InM:  Co.  v.  i^ver,  126111. '829;  IT  Am. 
8t.  Rep.  698. 

As  to  what  is  a  oomplianoe  with'  the  condition  that  the  neareat  magistrate 
or  notary  must  certify  to  the  loas^  the  rule  was  laid  down  at  an  early  data 
that  in  determining  the  contiguity  of  the  magistrate  or  notary  to  the  plaoa 
of  the  fire,  the  place  of  his  business,  and  not  his  residenoe,  will  be  regarded, 
and  a  nice  calcnlation  of  distances  will  not  be  gone '  into  to  ascertain  the 
nearest  officer  who  might  have  given  the  certificate.    The  proximity  of  such 
officer  to  the  place  of  the  fire  is  all  that  can*  be  required:  Tutr\ty  v.  Uo^ih 
Am.  F.  InM.  Co.,  26  Wend.  874.    This  rule  has-been  uniformly  fbllowed,  and 
the  reason  therefor  is  given  in  WiSkwiM  v.  Niagara  F.  InM.  Co,,  60  Iowa, 
661-666,  to  be,  that  "the  provision  in  the  policy  that  the  certlficatO  therein 
required  must  be  given  by  the  nearest  magistrate  or  notary  pablio  was, 
without  serious  doubt,  inserted  for  the  purpose  of  preventing  the  insured 
from    selecting  the  officer  to  perform  such  duty.  '  While  this  is   so^  the 
provbion  must  have  a  reasonable,  instead  of  a  literal,  oonstrootion.    It  doea 
not,  we  think,  require  that  the  distance- should  be  determined  by"  the  oxten- 
sion  of  a  straight  line,  or  that  a  aorveyor  shoold  be  called  in  and  an  exact 
measurement  taken.    Nor  is  it  required  that  the  assured  should  cross  lots. 
In  the  absence  of  bad  f^th  on  the  part  of  the  assured  in  selecting  the  officer, 
nice  distinctions  as  to  the  distance  shdnld  not  be  indulged.'*    8o4n  Oermam 
Amencan  InM.  Co.  v.  BthMrton,  26  Neb.  606-^10,  it  was  sud  that  "upon  that 
subject  we  need  only  say  that,  in  our  opinion,  it  was  hot  necessary' that  a 
careful  and  correct  measurement  of  distances  should  be  mad^  for  the  pur- 
poee  of  ascertaining  the  nearest  Officer  qualified  to  make  the  oertificato.* 
Again,  in  Amencan  Central  Iml  Co.  v.  'BothcJiHd,  dS'Vt  167,  the  ooart  said: 
"  We  win  enter  into  no  oaloutatiotf  to  ascertain  whHher'the  office  or  rest* 
deuce  of  the  bfficer  who  made  the  oertifioate  of  loss  as  required  by  the  nhitfa 
condition  of  the  policy  was  a  few  feet  nearer  or  more  distant  from  tlie  exact 
point  where  the  fire  occurred,  than  that  of  another  notary  or  justice.    It  ia 
sufficient  if  it  appears  the  oertificate  was  made  by  an  officer  of  the  eharaoter 
designated  residing  in  the  same  locality.  '  That  is  all  this  oonditton  in  the 
policy  requires,  when  given  a  eommon-sense  constraction.    'Where  there  ara 
several  officers  residing  in  the  same  immediate  neighborhood,  all  of  whom 
are  competent  to  make  the  oertificate  of  loss,  that  of  either  of  them  will  bo 
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» iggjiafai  — ipliiMicft with. tiilmwnriitimLxf :fhe  poitoy,  andra  ^fftnann  oli 
«  hm^m^  !■■— lOTifaMiromttfaiuieteeTofr  thaiircnriH:  nofcjbejreguded  «»» 
oMrtkeMDf  Aay.iimpoiiaaas  wiiato¥«r»^  SototiI  de4i^n%  Ao  wwjii  ,  mum. tgi 
OMiflraAr^MiiHmikMitrartlh.  ithis  val«t  altboagh  ia-  tb—  a^.  fin*  ^dkiiniiiftiw  mm. 
to  diatmcetwjMWghfet<Kb6  -dnHWh  . 

They  maiataiifc.  tfaaV  audoB- jocb  .reqninm«iit» .  th*  eeviifiMitv  of  .tho  ■aawot 
officor.of  .tho.p]fM.namwd|  whether  iiuigistiafee.<or<aot«iy»  is  iieeeaBU3r«  widi 
that.tha.€eKtifioat6  of  .the  a6M«ftt.«ai^fi^testo9  if  a  notary,  is  neeeer^  it  ioaoffitl 
riowt,'  and  notoi  ooMpliuioei  with  ifaa  ooaditioni  JViUimmm4r.  Qutmtm  i»9t£fa>^ 
39  Fed.  XUpj  167;  6>t%^.T,  Co«flMr«iai.^./tic.Co.,  2a:Hmi,^|^7N.  Y.\ 
626.  Wbeco.tha .certificate  of  the  magiatBate:who«liFed.naa«eet.«thaiplaeeiofi 
the.fice,  aiidwhoataibed.tbereia  ihatho  waaaotreonipateatto^apfyaiee  a  por4^. 
tioa  of  the.  property- deetro3Fed»  wae  offered  ia.  evidenoe^  and  on  objeetioar 
another -was  ofibired,  giyen  by  a  magistrate  wboee.resideneexwaamove.diai 
tant^  botwboee  office  or  place  of  baainess  waa  nearer,.  than*that:of  ithootheM 
magiatnte^  and  containing  a  couipliaaoe  with,  all  the  atipaUtiona.of  tha» 
policy,  it  waadeeided. that,  the  aeoond  certifioate  offisred  vaaadmieetble^and. 
a  oomplianoe  with  the  policy,  and^  that  iaoonstraing  anah.  condition  fine  dia«t 
tinetiona  would  not  be  drawn  aa-to  distance,  in  order  to  onabls^thainsQrer  toi 
escape  obligation  on  his  ▼alid  oontraotthroagh  mereteehoiealitieec  Agrkul^- 
tund  Int.  Cm.  v,  BtmiMert  70  Md.  40a  Or  where  it  appears  thai  theaeareal^ 
notary  refused  to  act,  on  the  ground  that  he  waa  employed: by  the  insaranca 
company  in  ascertaining  the  facta  and  taking  affidavita  concerning  the  fire^  - 
the  insored  ia  relicTed  of  the  necessity  of  obtaining  his  certificate^  and  need- 
not  inform  the  insurer  of  the  reason  for  obtaining  the  osrtifieate  of  anothst  r 
notary:  ^cojm  y.  TransailaaUe  F.  ln».  Co.^  88  CaL  162. 

In  this  connection  it  may  be  stated  that  a  notary  public  is  not  a  magistrate . 
within  the  meaning  of  a  policy  requiring  a  certifioate  of  loss  by  a  '*  magia*  • 
trate  nearest  the  place  of  fire  ":  Caymn  t.  Dwelling  Houmlm,  Co,f  66  Wis.  610| 
and  tba^  under  a  statute  in  Maine,  a  condition  in  the  policy  requiring  such  • 
certificate  is  void:  Baik^  ▼.  Hofpe  hit,  Co.^  66  Me.  474. 

A  condition  ia  a  polioy  that  the  nearest  magistrate,  notary,  or  other  offi- 
cer, not  interested  in  the  loss,  nor  related  to  the  assured,  must  certify  to  the 
loos  ia  imly  intended  to  secure  an  impartial,  arbitrator  between  the  parties^.. 
—  one  who  will  neither  gain  nor  lose,  directly  or  indirectly,  by  the  determi*  ^ 
nation  of  their  rights  and  obligationa  in  xespeet  to  the  Josa    Consequently,  i 
in  an  action  oo  anch  a  polioy,  wbese  it  appeared  that  the  nearsat  magistrate.* 
owned  andoccupied,  as  a  residence  and  store,  a  building  adjoining  the  preni*.# 
tsea  burned,  .that  he.had.no  insurance  on  his  property  which  was/  injured  as  i 
a  direct  result  of  the  fise^  and.  that  hahad  made  ooroplaini  before  a  magia  ♦ 
trate  charging  the  insared  with  having  set  the  fire»  it  was  Jield  that 
certificate  as  required  by  tbe>pdUcy  would  bo  almcat/ conclusive  against 
right  to  recover  hia  loaa  an  against  the  insured,  hc^waa.intareatediia  thaiosa^ 
withiathe  meaning. of  the  polioy,  and  ihat*thc  certificate  of  the  next  aear» 
est  qualified  officer  waa  a  sufficient  jcomplfsnce  'with  thecooditica  in  thc% 
pcli47:  WrigU^r.  Hartford  W.  /na  Oo.,  86. Wia  &XL^  So  whsM.  the  aeareat 
qu^ifiod  offioeria  a  mortgi^.  creditor  of  the  insnred,.and.refusse:to  n»kc » 
the  certificate,  the  certificate  of  the  next  neaicst  is  a  suffioieat- compliance  « 
with  cnch  condition;  BrnJUk  v.  Homt  Iniu  C0.9-41  Hua,  301    Such  a  conditioa  . 
in  a  policy  meaaa  that  the  certifying  magistrate  mnat>  not  hcconoemed  ia  . 
the  Ices  bf  rcasoa  of  having  an  intereataa  the  prpps^  insured,  or  in  thO' 
policj  as  security  fora  debt  to  him,  and  does  act  dieqaalify  a  magistrate.' 
froia  acting  whois  a  g^aeralcrcditoaof  the i asan red i*I>mlUwm  v«  SL  'Jotepkx 
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ttc  In»  Oo,,  131  Maai.  SO.  The  cerUficata  of  ih«  magistnte  BMd  aok 
upon  its  face  that  he  ia  not  related  to  the  inanredy  nor  mtereatod  im  the  Um, 
althoQgh  inch  rniiet  he  the  fact:  Mnolm  t.  Spring/Md  etc  im.  CiA.«  fi  Me^ 
App.  145;  and  the  itatemenk  therein  that  he  is  not  related  is  anfieieat  natl 
the  insurer  establishes  to  the  oootrary:  Corndl  ▼.  LeBcfft  9  Wend.  16Si 

Waitir.  —  When  the  policy  requires  the  prodnetion  of  the  eertificate  ef 
an  officer  before  the  loss  is  payable,  and  no  word  or  act  has  been  done  by  the 
insurer  to  mislead  the  insured  or  throw  him  off  his  guard,  mere  sflenoe  doea 
■ot  create  the  inference  of  a  waiver  of  this  condition:  JimeUer  ▼.  8<mtk8kU 
Iw,  Co.,  87  Pa.  St.  3Ml  Nor  does  such  waiyer  result  from  the  Isot  that  the 
assurer,  after  receiTing  a  certificate  which  it  not  in  complianoe  with  the  con- 
dition, enters  upon  an  inyestigation  as  to  the  extent  of  the  losi^  without  im* 
mediately  objecting  to  the  certificate,  and  offers  to  pay  a  certain  amountt 
Ifaman  v.  Hartford  F.  Im.  Co.t  21  Mo.  81.  The  production  of  the  certificate 
li  not  waived  by  the  insurer's  agent  receiving  proofs  of  loss  without  objec- 
tion to  the  omission  of  the  certificate,  in  the  abeenoe  of  proof  of  authority 
in  the  agent  to  make  such  waiver.  In  one  case  it  was  held  that  the  produo- 
tion  of  the  certificate  was  not  waived  by  the  insurer  objecting  to  pay  the 
loss  on  other  grounds,  nor  by  the  fact  that  proofs  of  loss  have  been  in  his 
hands  for  two  years,  without  calling  the  attention  <tf  the  assured  to  the  ab- 
aence  and  want  of  the  certificate:  Daniels  w,  BqwUahU  Ins.  Co,,  50  Conn.  651. 
Again,  the  mere  delay  of  the  insurer  of  thirty-seven  days  before  requiring 
the  certificate  is  not  a  waiver  thereof,  when  the  policy  is  not  payable  until 
sixty  days  after  proofs  of  loss  are  received,  and  the  assured  does  not  claim 
that  the  delay  prerented  him  from  obtaining  the  certificate  so  as  to  begin 
anit  at  the  expiration  of  that  time,  or  that  any  other  injury  was  caused 
by  the  delay:  WiUiamB  r.  Queen's  /as.  Co.,  39  Fed.  Repw  187.  On  the  other 
hand,  the  retention  by  the  assurer,  until  the  time  of  suit»  without  objection, 
•f  proofs  of  loss,  otherwise  proper,  and  accompanied  by  the  oertifieate  of  a 
notary,  instead  of  a  magistrate,  as  required  by  the  policy,  will  constitute  a 
waiver  of  such  defect:  Coffon  r.  Dwelling  House  Ins.  Ctk,  88  Wia.  510l 

The  more  rational  decisions^  however,  show  that  the  insurer  must  aot  in 
IKood  faith;  and  cannot^  after  his  seeming  acquiescence  in  the  proofs  furnished, 
object  that  no  certificate  has  been  produced,  or  if  produced,  is  defective  in 
substance  or  in  not  being  made  by  the  proper  magistrate  or  other  offioer. 
Thus  if  the  insurer  doea  not  object  within  a  reasonable  time,  as  within  two 
Bonths,  to  the  abeence  of  the  required  certificate  from  the  proofs  of  losi^  ha 
will  be  deemed  to  have  waived  all  defects  in  such  proofa:  KWips  r.  Putnam  F, 
Hs.  Co.,  28  Wia  472;  9  Am.  Rep.  608.  So  a  delay  of  Urn  months  ia  objeeting 
to  the  certificate  furnished  is  a  waiver  of  objeetioo  to  its  sufficiency:  Lodb' 
wood  ▼.  Middlesex  Mwinal  Ins.  Osi,  47  Conn.  603.  Hm  inanrer^a  negleet  to 
object  within  a  reasonable  time  to  the  proofs  of  loss,  including  the  magis* 
trate's  certificate,  when  the  defects  therein  oonld  have  been  remedied  if  ii^ 
telligently  pointed  out,  aniounts  to  a  waiyer  of  their  insufficiency:  Mereem^ 
Hfe  /lis.  Ool  r.  HoUhams,  43  Miob.  428w  So  if  the  oertifieate  is  defoeti▼^  the 
assurer  will  not  bo  allowed  to  insist  upon  its  insufficient^  if  he  lias  refused 
to  return  it  to  the  inaurad  for  the  purpose  of  oorreotion,  and  has  fafled  to 
point  out  what  he  deems  to  be  defects  therein:  Turlep  v.  North  Am.  Tns. 
Co.,  26  Wend.  873;  and  when  the  only  objection  made  to  the  proofs  of  loss 
is;  that  they  do  not  eootain  the  required  certificate,  and  the  insured  has  the 
right  to  furnish  the  oertifieate  at  a  later  date,  the  objection  that  proofs  were 
not  furnished  in  time  is  waived:  Badger  y.  Okns  Falls  Ins.  Co.,  49  Wia  389. 
All  neoeasity  on  the  part  of  the  assured  to  furnish  the  certificate  of  loss 
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it  wiiTvd  hy  the  oompany  when  it,  immediately  after  the  Ion,  renonnoee  all 
liability  therefor:  McBHde  ▼.  SejmbUe  Fire  Ina.  Co.,  80  Wis.  662^669. 

\>  tiere^  instead  of  the  eertificate  of  the  nearest  magistrate  as  required  hy 
the  poli<7y  the  eertificate  of  a  reputable  ottizen,  not  a  magistrate,  is  received 
and  assented  to  by  the  agent  of  the  insurer  as  sufficient,  the  assurer 
waives  all  defects  in  the  certificate,  especially  when  he  puts  his  refusal  to 
pay  the  loss  upon  other  grounds:  Taylor  ▼.  Soger  WUiiams  Ins.  Co.,  61 
N.  H.  60*  So  where  a  certificate  of  loss  is  furnished,  to  which  no  objection 
is  made  within  a  reasonable  time,  the  assurer  will  be  estopped  from  making 
objection  to  its  sufficiency  on  the  ground  that  it  was  not  made  by  the  near- 
est magistrate:  Neam  t.  ^tna  Int.  Co,,  82  W.  Va.  283.  A  letter  from  the 
annrer  to  the  assured,  objecting  to  the  magistrate  who  signed  the  certificate, 
bot  not  objecting  to  its  form,  is  a  waiver  of  any  defect  in  the  form:  BaUeif 
T.  i?ope  /us.  Co.,  66  Me.  474b  Where  the  policy  provides  that  the  certifi- 
cate of  less  of  the  nearest  notary  must  be  furnished  if  required,  and  such 
eertificate  has  not  been  requested  by  the  insurer  at  the  time  when  proofs  of 
loss  were  sent,  he  waives  the  right  to  claim,  at  the  time  of  the  trial,  that 
the  proofs  of  less  are  insufficient  because  such  certificate  has  not  been  fur- 
nished: Jone$  T.  Howard  /m.  Co.,  117  N.  T.  103.  The  provision  in  the  policy 
concerning  the  production  of  the  certificate  is  waived  if  the  insurer,  without 
cbject^on,  joins  in  submitting  the  loss  to  arbitration,  and  this,  notwithstand- 
ing a  provision  in  the  policy  that  none  of  its  conditions  can  be  waived  with* 
eiit  the  written  consent  of  the  insurer  indorsed  thereon:  CarroU  ▼•  CKrard 
Av /m.  Ok,  72  OsL  297. 
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(141  Pbhhbtltahia  BtAxm,  47.] 

ImnuiPOB — OooiTFANOT  OF  PBBM1BI&  —  Where  a  building  occupied  by  a 
tenant  ia  insured  under  a  policy  prohibiting  the  vacating  of  the  pren- 
laes,  and  the  tenant  removes  two  days  before  the  building  is  burned, 
while  the  insured  takes  possession  and  occupancy  one  day  prior  thereto^ 
nnd  leavee  a  person  in  charge  during  such  time  as  is  absolutely  necee- 
■ary  to  obtain  and  remove  the  goods  of  the  insured  from  her  home,  seven 
Biles  away,  which  would  have  been  oompleted  on  the  day  subsequent 
to  the  iire,  such  ooeupancy  by  the  insured  is  part  of  a  continuing  occu* 
paney,  and  her  abeenee  from  the  building  only  temporary  and  unavoid* 
able^  not  amounting  to  an  abandonment  of  occupancy,  within  the  meaning 
of  the  policy. 

IminuKOB  — OocuPASor  of  Prsmibxs.  —  Under  a  policy  of  insurance  on 
leased  premises^  which  contains  a  condition  prohibiting  vacation  of  oo- 
onpation  without  the  written  consent  of  the  insurer,  a  reasonable  time 
must  be  allowed  to  carry  out  a  change  of  tensnts  or  occupancy,  without 
imposing  upon  the  insured  the  penalty  of  either  an  intended  or  permitted 
▼acation  of  the  insured  premises. 

P.  P.  Smiihf  and  ConnoUy  and  DavU^  for  the  appellant. 
A.  /•  CoWom^  Jr.y  and  Samuel  B.  Pricey  for  the  appellee. 

Gbbbn,  J.     On  the  trial  of  this  case,  the  plaintiff  testified 
that  she  went  to  the  house  in  question  on  Wednesday,  the 
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[141  PsmitTLVAinA  Statb  ao.) 

AnNBRT  Domain  ^  Mmjaumm  or  Damask.^  Tha  meMOM  «f  d»iiuigw  for 
tiM  taking  of  land  for  railroad  porpooes  w  tho  differeiio«  btiwooii  tha 
value  of  the  entire  lot  aa  it  waa  just  before  tba  taking,  and  the  Talne  of 
vhat  ia  left  after  the  taking, 

■kmrsNT  Domain — Estimation  of  Valub  ^  Eyidbnoi.— In  eitimatiiig  the 
Talne  of  land  before  the  taking  for  railroad  parpoeea^  its  poeriUe  and 
probable  niet  are  important  elemente,  and  may  be  ahown  by  the  opin* 
ions  of  experts;  bot  the  details  of  improyement»  ooat»  or  probable  rental 
▼alne' afterwards  are  not  admissible  aa  independent  facts;  still,  they 
«aght  to  enter  into  the  riew  of  the  expert  in  forming  his  opinion,  and 
whetherthey  have  done  so  or  not  ia  a  legitimate  anbjeot  of  crosa-exam- 
ination. 

TINT  Domain  —  Rt.bmbnt»  ov  Estimation  ov  Valub.  — The  ralne  of 
part  of  a  lot  of  land  at  tha  time  of  the  taking  for  railroad  parpoeee  is 
the  value  as  it  wa%  not  aa  it  might  have  been  with  improvements;  and 
the  value  of  the  rest  of  the  lot  after  the  taking  ia  ita  value  aa  it  then  is^ 
not  aa  it  is  when  improved;  and  both  values,  before  and  after  the  taking, 
are  the  general  market  valuee  of  the  particular  lot»  oonsidering  such 
Advantages  or  disadvantagea  aa  are  special  and  peculiar  to  it,  without 
reference  to  the  general  rise  or  fall  common  to  it,  with  other  property 
in  the  neighborhood,  consequent  upon  the  coming  of  the  railroad. 
rsNT  Domain  ~  ExBonoN  Oittbidb  ov  Land  Taken  cannot  bb  Sbt 
•IF  AS  Improvbmbnt.— The  erection  of  a  bulkhead  by  a  railroad  com* 
pany,  entirely  outside  of  land  taken  as  a  right  of  way,  cannot  be  claimed 
to  be  an  improvement  and  benefit  to  the  property,  in  order  to  reduce 
damages  in  an  action  to  recover  for  its  erection,  unices  authority  is 
ahown  for  erecting  it.  An  agreement  on  the  part  of  the  land-owner 
that  it  shall  be  erectad  without  coet  or  expense  to  hfan  does  not  consti* 
tute  such  authority. 

Sminbnt  Domain  —  Elbmbnts  of  Estimation  of  Damaobs—  Evidbngb.— 

The  presence  of  a  aewar  on  land  taken  for  railroad  purposes  is  a  laet 

affecting  tlie  condition  and  value  of  the  land  at  the  time  of  the  taking, 

mud  whether  or  not  the  sewer  waa  removed  by  the  railroad  company 

aa  a  necessary  result  of  the  construction  of  the  road,  or  by  a  city  in  oee- 

Bation  of  a  treepasi^  are  also  facts  for  the  consideration  by  the  jury  in 

imtimating  damagea.    Consequently  a  record  in  ejectment  by  the  lot- 

#owner  against  the  eity  tenda  to  establish  a  trespaas  in  maintaining  the 

laewer,  whioh  it  is  bound  to  discontinue,  and  it  ia  therefore  admissible 

MB,  the  issue  aa  to  whether  or  not  the  sewer  waa  removed  by  the  city. 


Dam AGB8.  H.  0.  Harris  was  the  owner  ot  the  land  in  dis- 
pale,  which  constituted  a  lot  of  low  land  abutting  upon  the 
flehuylkill  River,  covered  by  tide-water,  with  a  city  sewer 
opening  upon  it.  The  city  passed  an  ordinance  for  the  exten* 
8i(0Q  of  the  sewer  on  condition  that  Harris  would  deed  and 
dedicate  one  half  the  land  required  for  the  extension.  This 
be  did,  but  the  city  failed  to  make  the  extension,  and  Harris 
brought  ejectment  against  the  city  and  reoovered  the  land 
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occupied  bj  the  sewer  in  its  unchanged  condition.  Harris 
afterwards  conveyed  the  land  to  A.  O.  Harris,  and  the  rail* 
road  company,  after  giving  a  bond  for  damages,  entered  upon 
the  land  and  constructed  its  road.  In  the  course  of  such 
construction  the  railway  company  erected  a  bulkhead  on  plaiii- 
tifif's  land,  entirely  outside  its  right  of  way,  to  prevent  the 
encroachment  of  tide-water.  The  railroad  company  claimed 
that  the  bulkhead  was  an  improvement  to  the  property,  and 
should  be  so  considered  in  estimating  da  mages.  It  also  claimed 
that  it  removed  the  sewer  in  the  course  of  constructing  its  road, 
and  that  this  was  also  an  improvement  to  the  property.  The 
plaintiff  contended  that  the  bulkhead  was  erected  without 
anthority,  and  the  maintenance  of  the  sewer  was  a  trespass 
and  nuisance  on  the  part  of  the  city,  which  it  was  bound  to 
abate.    The  plaintiff  appeals  from  a  judgment  in  his  favor. 

Francis  E.  Brewster  and  M.  Hampton  Todd^  for  the  appel* 
lant. 

Tliad,  L.  Vanderslieey  for  the  appellee. 

HiTCHisLL,  J.  It  has  been  said  too  often  and  too  recently 
to  require  repetition  that  the  true  test  of  damages  for  the 
taking  of  land  for  railroad  purposes  is  the  difference  between 
the  value  of  the  entire  lot  as  it  was  just  before  the  taking,  and 
the  value  of  what  is  left  after  the  taking.  Both  parties  to  the 
present  controversy  admit  this  rule,  but  both  sought  at  the 
trial  to  present  evidence  in  violation  of  it.  The  appellee 
unfortunately  succeeded. 

In  estimating  the  value  of  the  lot  before  the  taking,  its  pos- 
sible and  probable  uses  are  important  elements,  and  may  be 
shown  by  the  opinions  of  experts.  But  the  details  of  improve- 
ments, the  cost,  probable  rent  afterwards,  etc.,  require  knowl* 
edge  of  the  subject  to  insure  the  proper  weight  to  be  given, 
and  the  inferences  to  be  drawn  from  them.  Hence  they  are 
not  admissible  as  independent  facts  for  the  jury,  and  the 
appellant's  offers  in  that  regard  —  as,  e.  g.,  to  prove  the  cost 
of  bulkheading  this  lot  to  make  a  wharf  of  it — were  properly 
excluded.  But  such  details  ought  to  enter  into  the  view  of 
the  expert  in  forming  his  judgment,  and  whether  they  have 
done  so  is  a  legitimate  subject  of  cross-examination.  Again, 
the  value  of  the  lot  at  the  time  of  the  taking  is  the  value  as 
it  was,  not  as  it  might  have  been  with  improvements,  though 
the  availability  for  these  is,  as  already  said,  an  element  in  its 
^^alue  as  it  is.    And  the  value  of  the  rest  of  the  lot  after  the 


.280  Habbis  v.  Sobdtixxll  era  B.  S.  Co.        [F 


takiag  Ib  also  its  valua  as  it  then  is,  not  as  it  is  when  improvedL 
And  both  values,  before  and  after  the  taking,  aie  the  geneml 
market  values  of  the  particular  lot*  considering  such  advan* 
tages  or  disadvantages  as  are  special  and  peculiar  to  it,  witb- 
out  reference  to  the  general  rise  or  fall  common  to  it,  with  other 
property  in  the  neighborhood,  consequent  upon  the  coming  of 
the  railroad.  Without  going  into  the  details  of  the  numerous 
assignments  of  error  on  this  branch  of  the  case,  it  is  saffioieiii 
to  say  that  appellant's  questions  on  cross-examination,  as  to 
the  basis  of  the  opinions  of  the  appellee's  experts,  should  have 
been  admitted,  and  also  that  his  objections  to  the  opinions  of 
the  same  experts  upon  the  value  of  the  property  after  the 
taking,  that  they  were  based  on  the  value  as  an  improved 
wharf  lot,  and  also  included  elements  of  the  general  appre- 
ciation of  values  in  the  neighborhood,  du)uld  have  been  sus- 
tained. 

The  main  question,  however,  is  upon  the  effect,  as  to  damp 
ages,  of  the  building  of  the  bulkhead  by  the  railroad  com- 
pany on  the  port-wardens'  line.  As  this  was  entirely  outside 
of  the  strip  of  land  taken  for  the  right  of  way,  the  oompany 
were  bound  to  show  some  authority  for  putting  it  there. 
Otherwise  it  was  a  trespass,  for  which  they  were  not  only 
not  entitled  to  claim  that  it  benefited  the  pro|xerty,  but  were 
liable  in  dami^ea.  The  claim  made  at  the  argument  thai 
good  engineering  required  the  bulkhead  to  be  put  whece  it  is 
only  needs  the  obvious  answer  that  if  so,  the  company  shouU 
have  condemned  that  part  of  plaintiff's  lot,  and  paid  for  it  in 
the  regular  way.  Their  acquisition  of  the  siaty-foet^wide 
strip  for  railroad  purposes  gave  them  no  right  to  put  retain- 
ing walls  or  abutments  or  bulkhead  upon  any  other  part  of 
plaintiff's  lot,  and  all  contention  to  that  afifeot  must  he  dis- 
missed from  the  case. 

The  only  authority  that  defendant  did  show  wias  A/&  agie^ 
ment  of  Harris,  aa  set  forth  in  the  letter  from  Ellis  to  hu% 
dated  October  27, 1885.  It  is  true,  Harris  wrote  a  letter  ia 
answer,  in  which  he  made  a  counter^proposition  whioh  hi 
•says  was  accepted,  but  which  Ellis  says  was  refused.  Fot 
the  purposes  of  this  case,  it  is  immaterial  which  is  right 
The  counter-proposition  stipulated,  in  a  certain  contingency, 
that  the  railroad  company  should  keep  the  bulkhead  in  repais 
satisfactory  to  the  port-wardens.  No  question  as  to  whidi 
this  would  be  relevant  appears  in  ttie  present  oase.  The  rest 
of  Harris's  proposition  ia  no  more  than  putting  in  exprsM 
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lecm%  €z  vMyore  cauUta^  what  ims  already  in  Ellis's  letter. 
The  terms  al  this  were,  that^^in  oonsideratioii  of  Harris,  as 
owner,. signing  the  application  to  the  port-wardens,  through 
which  alone  the  aecessary  pecinission  to  build  the  bulkhead 
on  the  wardens'  line  could  he  had,  Ellis  agreed  that  the  bulk* 
head  should  be  huilt  '*  without  oost  or  expense  to  you  [Harria] 
either  Sor  labor  or  matariaL"  Harris's  answer  added  that 
*'aay  supposed  benefit  to  me  shall  not  be  alleged  in  mitigar 
tion  of  BSkf  damSiges  •  •  •  •  b j  reason  of  your  taking  your 
light  of  way  over  my  property.''  It  was  argued  that  the  ex* 
pireasion  "cost  or  expense,  either  bxr  labor  or  material,** 
jneant  only  that  Harris  should  not  he  called  upon  to  pay  out 
cash  for  the  work.  "But  this  is  too  narrow  a  construction. 
It  may  be  a  ooavenience  to  be  relieved  from  the  necessity  of 
a  present  outlay  of  money,  but  what  substantial  advantage 
is  .it,  .if  theAmonot  can  he  immediately  afterwards  deduated 
from  moaey  wihich  would  otherwise' oome  to  ihe  owner  of  the 
laiidT  If  he  has  to  pay  lor  the  bulkhead  in  either  way,  it  is 
cost  and  .expense  to  him  which  the  company  indemnified 
him  againsL  The  situation  was  this:  the  company  had  no 
antherily  .to  put  the  bulkhead  outside  of  its  own  right  of 
-way;  goodeiigfneering  Boggeoted  that  it  should  be  put  on 
the  water  line,  and  this  could  only  be  done  by  the  owner's 
consent;  the  owner  did  consent,  on  the  agreement  that  it 
should  be  done  without  cost  or  expense  to  him.  The  sub- 
stance of  the  agreement  is,  that  permission  was  given  to  build 
the  bulkhead  where  it  would  be  most  useful,  but  it  was  to  be 
done  without  expense,  diiveior  indirect,  to  the  owner  of  the 
hmd.  The  fkir  business  sense  of  the -words  is^tbe  legal  sense; 
and  to  hold  that  he  should  pay  for  it  by  diminution  of  the 
damages  for  taking  his  land  would  be  a  violation  of  both. 
All  cQiisidoiatias  of  the  location  <d  tho  bulkhead  at  tbs 
^vwrdens*  line  must  be  onritted  in  the  estimation  of  the 
damages.  The  same  reasons  require  that  tlie  questions  to 
the  expects  to  direet  their  attention  to  the  effect  of  the  con* 
structkm  of  the  saiko«d|  including  the  necessary  bulkhead, 
wMliin  the  right  trl  way,  should  have  been  admitted.  It  is 
true  that  the  questions  assumed  a  condition  of  circumstances 
which  never  in  fSact  existed,  but  the  agreement  under  which 
the  location  of  the  bulkhead  was  changed  requires  that  the 
ease  should  be  treated  as  if  these  circumstances  did  exist. 

The  presence  of  the  sewer,  even  though  without  right,  was 
a.la€i.affeGtiAg  the  conditioo  and  value  of  the  lot  at  the  time 
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of  the  taking  by  the  railroad,  and  the  evidence  relative  thereto 
was  properly  admitted.  Whether  the  sewer  was  removed  by 
the  railroad  company  as  a  necessary  incident  or  result  of  the 
construction  of  the  road,  or  by  the  city  in  cessation  of  its 
trespass,  was  also  a  question  of  fact  for  the  consideratioa  of 
the  jury,  if  there  was  any  evidence  to  show  that  it  was  done 
by  the  railroad  company;  but  the  bill  of  exceptions,  as 
printed,  does  not  disclose  any  such  evidence.  The  record  in 
ejectment  against  the  city  was  a  step  in  establishing  a  tres- 
pass which  it  would  be  bound  to  discontinue,  and  had  some 
bearing,  therefore,  on  the  question  whether  the  sewer  was  in 
fact  removed  by  the  city.  For  that  purpose  it  should  have 
been  admitted. 
Judgment  reversed,  and  venire  de  novo  awarded. 


Bminbnt  Domaih  —  MsAsvaa  ov  DAMAon^  — For  Um  re1«  of  eompwii 
tion,  where  land  ii  taken  nnder  fhe  right  of  eminent  domain,  tee  Omrrk  v. 
Wtwerly  eie.  B.  i?.  Co.,  52  N.  J.  L.  3S1;  19  Am.  St  R«p.  462;  and  note  46S- 
460;  Ka-tey  r.  Schuyikdl  eie.  B.  B.  Co.,  133  Pa.  St  234;  19  Am.  8t  Bep. 
632;  Oaineswlle  eie.  B'y  Co.  t.  HaU,  78  Tex.  169;  22  Am.  8t  Rep.  42,  and 
note  60,  61;  Denver  CUy  eie.  Co.  v.  Bfit'daugh,  12  CoL  4S4;  18  Am.  St  Bepu 
234,  and  note;  note  to  Appeai  ef  Sharon  Ry  Co.^  9  Am.  8t  Bepi  144-147; 
Ohio  tie.  B'y  Co.  r.  WaehUr,  123  UL  440;  6  Am.  8t  Rep.  639;  and  sole 
637-64a 


Woods  v.  Irwin. 
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JiTDOifBRTi—  RsoFBifiMO  —  EviDBNOB.  —  A  judgment  eannot  be  opened  «a» 
oept  on  competent  evidence  as  a  foundation  therefor. 

JuDOMBNTB  GAM  ONLY  BB  Attackbd  bt  CBBDrroBS  Or  other  ttnngers  for 
fraud  or  collusion. 

JuDQumvT  BT  CoNrKsaioH  cm  Dbbt  Babrbd  bt  Lwitatiom— -Ervacr  on 
CREDrroBB.  —  A  Judgment  honestly  oonfened  by  an  eseontor,  on  a 
debt  barred  by  the  statute  of  limitations,  eannot  be  opened  by  the  ered- 
itors  of  the  decedent  iu  the  absence  of  allegation  of  fraud  or  collusion, 
for  the  purpose  of  letting  in  the  defense  of  the  etatnte,  although  the 
effect  of  the  judgment  is  to  diminish  the  fund  for  their  payment 

JniKiMBMT  BT  Ck>inrE88iov  BT  AIT  BxBODTOR  ou  a  debt  barred  by  limitatioii 
is  not  a  fraud  on  the  creditors  of  the  decedent 

JuDOMBNT  SHOULD  NOT  BB  Opbnbd  to  let  iu  the  defense  of  fhe  statute  of  lim- 
itations to  one  who  has  had  his  day  in  oourt^  and  does  not  aUsfs  any 
equitable  eireumstanoes. 

Montgomery  Evans,  for  the  appellants. 

'George  W.  Roger$  and  Charles  Hunsieher^  for  the  appell 
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M iTCHBLL,  J.  The  action  of  the  court  below  in  opening  the 
judgment  was  irregular,  insomuch  as  it  appears  to  have  been 
done  without  evidence.  There  was  a  petition  setting  out  cer^ 
tain  facts,  on  which  petitioners  asked  to  have  the  judgment 
opened,  to  which  the  plaintiff  filed  an  answer,  denying  some 
of  the  facts  alleged  and  demanding  proof  of  the  others.  No 
depositions  appear  to  have  been  taken,  nor  any  other  evidence 
presented,  so  far  as  the  record  discloses,  and  the  arguments 
seem  to  concede  that  the  court  acted  on  the  petition  and  an* 
ewer  alone.  It  may  be  that  this  was  done  by  general  consent* 
but  if  so,  the  fact  does  not  appear  on  the  record.  We  notice 
the  matter  so  as  to  avoid  any  implication  of  approval  of  such 
a  course,  unless  by  consent.  The  discretion  of  courts  to  open 
judgments  is  very  extensive,  but  it  must  rest  on  a  foundation 
of  competent  evidence. 

But  a  much  deeper  objection  is,  that  the  court  was  without 
jurisdiction  in  the  proceeding.  There  was  no  one  before  it 
asking  for  its  action  who  had  any  standing.  Neither  plain* 
tiffs  nor  defendant  desired  the  judgment  opened,  and  the 
court  had  no  right  to  do  it  on  motion  of  a  stranger,  not  al« 
leging  fraud  or  collusion.  True,  the  petitioners  were  credi* 
tors  of  the  decedent's  estate,  and  the  judgment  tended  to 
diminish  the  fund  for  their  payment.  But  this,  of  itself,  gave 
them  no  right  to  interfere.  It  has  long  been  settled  that  a 
judgment  can  only  be  attacked  by  creditors  or  other  strangers 
for  fraud  or  collusion,  and,  as  already  said,  neither  is  alleged 
in  the  present  case.  The  fact  of  there  being  a  fund  in  the 
orphans'  court  which  will  be  affected  by  the  present  judgment 
does  not  alter  the  general  rule.  Mere  diminution  of  the  fund 
gives  no  standing  in  that  court,  more  than  in  any  other:  See 
Law's  JSstols,  140  Pa.  St.  444,  opinion  filed  at  present  term. 

The  learned  counsel  for  the  appellees,  seeing  the  pinch  of 
the  case  upon  this  point,  have  argued  that  it  was  a  fraud  in 
law  for  the  executrix  to  confess  the  judgment.  But  this  con* 
tention  is  not  tenable.  A  debt  barred  by  the  statute  of  limita- 
tions is  still  a  debt,  though  the  remedy  upon  it  be  suspended 
or  gone.  Its  force  as  an  existing  obligation,  even  though  only 
moral,  is  such  that  a  promise  to  pay  is  binding  without  other 
consideration.  And  the  debtor  may  make  such  promise  with* 
out  regard  to  its  effect  upon  other  parties,  even  though  credi- 
tors.  In  Clarl  v.  Douglass^  62  Pa.  St.  408,  this  court,  through 
Sharswood,  J.,  said  that  it  was  now  fortunately  well  settled 
that  creditors  have  no  right  to  impeach  a  judgment  on  any 
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othfir  gnmnd  Uiaii  ooUaaion;  aad  in  MMUj^m  Agpeal^  102 
Pa.  SL  542,  it  waa  liald  that.a  judgmani  honealLj  confeasad 
to  a  wife  by  an  ioaolvant  waa  good  againat  cceditoBB.  IT  not 
for  more  than  waa  doev  it  waa  not  firaudj]]aiit»  .either  in. fact 
or  in  law,  though  there.had  .^heen  no  .agreement  for  intereat  joq 
the  monej  advanoed  by  the  wit^.andauch  inteieat  had  been 
included  in  the  judgmeoL  In  Keen  ik.  Kleckner^  42  Ea.  £L 
629,  it  was  expressly  held  tbat.a  debtor,  even  thotogh  inaol- 
ventt  was  not  bound  to. interpose  the. defense  of  the  statute  of 
limitationa  (or  the  statute  of  irauds)«  and  niight  confosa  judg- 
ment for  a  elaini  so  barred,  if  the  claim  were  honea^  even 
though  other  oreditors  were  defeated  thereby.  See  also 
Brownie  Ajfpeal^  86  Pa.  St.  524,  and  the  Analogoua  case  of  the 
defense  of  usury  in  Secofid,NaUonal  Bank^e  Ajgpealf  96  Pj9u£t 
460. 

These  cases  estahliah  beyond  controversion  that  if  Ninian 
Irwin,  the  debtor,  had  been  alive  in  1886,  he  could  .have  cod* 
&ssed  this  judgment|  and  no  creditor  could  ha»ve  impeached 
it  as  a  fraud  in  law*  II  is  e%uaUy  well  settled  that  his  ex- 
ecutrix stands  so  £ar  in  his.  shoes  thatif  satiafied  the  claim  Js 
honest,  she  is  not  bound  to  plead  the.atatute  of  limitations. 
As  there  waa  no  other  defense,  it  £ollowa  that  her  eonfestton 
of  ju^ment  waa  a  paudent  and  pmper  counse.  She  waa  doii^ 
no  more  than  the  testator  might  lawfully  have  done  had  he 
been  alive.  The  debt  waa  a.maral  obligation,  which  either 
the  debtor,  or  his  executrixacting  in  his  place  After  hia  death, 
Qould  convert  into  a  legal  one,. and  creditora  have  no  moie 
standing  to  complain  in  the  one  case  than  in. the  other. 

It  is  true  that  in  Lewis  v*  Rogere^  16  Pa.  St.. 18,  Gibson, .C.  J., 
says:  '^Nor  will  I. say  that  if  he  (the  debtor)  were  to  refuse 
to  move  for  the. benefit  of  liis  creditoxs,  they  would. not  be  per^ 
mitted  toimove  in  his  .name";  but  he  was  speaking  of  fraud, 
as  the  next  sentenoe  shows:  *^Ab  insolvent  man  ia  not  an;^ 
fered  to  give  away  bis  property  by  meana  of  a  judgment 
which,  though  proper  at  first,  has  become  a  security  for  less 
than  the  amount  of  it";  and  hia  lemark  referred. more  to  the 
£>rm  of  the  creditor'a  proceeding  than  to  hia  fight, — L  e.,  an 
attack  on  the  judgment  directly  in  the  debtor's  mune,  and 
not  collaterally  in  his  own.  So,  also,  Justice  Shanwood'a. re- 
marks, in  Clark  v.  Douglaee,  62  Pa.  SL  408, 415,  416,  that  the 
creditors  of  an  insolvent  could,  even  against  a  jndgment,  set 
up  anything  that  the  debtor  could,  had  re&renee  to  fraud,  as 
is  apparent  from  the  context  and  from  the  facts. of  the 
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lie  bad  in  hand.  Even  as  dieta^  theae  lemarka  irere  not  in- 
tended to  tf ench  in  any  way  on  the  settled  rule,  expressly 
reiterated  in  both  those  cases,  that  creditor?  can  only  interfere 
fir*  fraud'  or  collusion  against  them. 

ThiaTesult  is  not  at  all  affected  by  the  fact  that  the  creditors 
in  theorphans' court  will  hare  the  fund  diminished  by  the  judg« 
ment.  There  isnothiDgin  the  doctrine  of  Yorh^a  Appeal^  110 
Pa.  Si  69,  which  is  relevant  The  right  of  the  executrix  to 
plead  the  statute  of  litnitations  in  the  orphans'  court  was  es- 
tablished in  that  case.  She  has  that  right  there  and  here. 
Creditois  have  no  such  right  here^  and  she  is  not  bound  to 
flseert  hers  for  their  benefit  As  already  shown,  the  debtor 
himself  might  conrfess  judgment,  no  matter  bow  much  it 
diminished  the  crsditor^ischanceof  payment^  and  hisrepre- 
eentative  stands  in  this  respect  in  his  plaea 

As  these  views  upon  the  status  of  the  petitioners  are  deci- 
sive of  the  cose,  it  is  perhaps  not  necessary  to  consider  the 
ruling  of  the  court  below  on.the  question  of  opening  the  judg- 
maat  to  let  in  the- defease*  of  tbe.statuts  of  limitationsi  hut  it 
may  be  well  to  do  so  bri<^,  to  a^oid  misconvtruotion.  The 
learned  judge,  in  saying  that  it  is  no  longer  matter  of  dispute 
that  a  judgment  should  be  opened  for  that  purpose  alone, 
went  a  st^  beyond  any  of  thia  caaea.  The  moat  advanced 
oaae  that  we^have'  been  nfenwd  ta  doea  nsi  deoide  that  the 
ODurt  should,  but  only  that  it  may,  do  so.  The  plea  of  the 
statute,  though  no  longer  an  object  of  animadversion,  is  not 
jet  the  object  of  faiiror.  Aa  a- matter  of  public  policy,  recog- 
nising that  in  the  mdinary  eourse  of  business  life  just  debts 
are  pursued  with  diligence,  and  that  witnesses  die  and  papers 
are  lost,  the  statute  is  one  of  repose  and  protection.  But, 
speaking  for  myself,  I  cannot  regard  the  statute,  unaided  by 
any  equitable  conditions  or  circumstances,  as  other  than  a 
didioneat  defense,  for  which  alone  a  judgment  should  never 
be  opened.  But  however  that  may  be  as  a  matter  of  discre- 
tion with  the  court  in  each  case  as  it  arises,  no  case  certainly 
has  been  brought  to  our  attention  in  which  a  jud8;ment  has 
been  opened  for  this  purpose  only  for  a  defendant  who  has 
had  his  day  in  court  The  cases  specially  relied  on  by  the 
osatri  bdow  and  by  appellees  {Hsrman  ▼•  Rinker^  106  Pa.  St 
ISI,  Svnan^r.  Ronar,  112  Pa.  St  197,  and  ElUnger^i  Appeal^ 
114;  Fa.. St*^  505)  were  jjudgments  entered  on  warrants  of  attor- 
ney fourteen,  ten,  and  eleven  years  old,  respectively,  and  in  all 
of  them  there  were  other  circumstances  besides  the  mere  lapse 
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of  time  set  out  as  grounds  of  the  application.  But  the  action  of 
the  court  was  based,  as  is  very  clearly  set  out  by  our  brother 
Green  in  Sossong  y.  Ro8ar^  112  Pa.  St  197|  on  the  fact  that 
the  defendant  had  had  no  hearing.  If,  on  a  suit  in  the  usual 
course,  the  defendant  comes  in  and  confesses  judgmenti  h» 
could  hardly  be  heard  afterwards  to  say  the  debt  was  barred 
by  the  statute.  He  has  made  an  acknowledgment  of  Kecord 
that  the  debt  is  due,  and  that  he  will  pay  it  As  already 
shown,  what  the  debtor  might  have  done  his  executrix  may 
do  in  his  place;  and  even  if  she  had  thereafter  asked  for  the 
opening  of  the  judgment,  it  could  not  have  been  granted 
without  some  equitable  grounds  to  aid  it  It  is  unnecessaij 
to  consider  the  offers  of  evidence  at  the  triaL 

Judgment  reversed,  order  opening  original  j 
scinded,  and  that  judgment  reinstated. 


JuDGM BVT  —  Keopbnino.  —  A  regularly  enrolled  deoree  eumot  be  ope— 4 
or  altered  ezoept  by  a  bill  of  review:  Note  to  MiUtipmtgk  ▼.  JicBride^  M  Am. 
Deo.  362.  A  eonaent  deoree  canoot  be  set  aaide  even  by  a  bill  of  renew, 
exoept  for  frand,  unleae  it  is  ebown  .that  the  ooneeat  was  not  reaUy 
given  to  the  deoree  as  actaally  entered:  KnoUoeh  v.  Ifuetfer,  123  IIL  564^ 
Jndgmenta  by  coufetJiion  will  not  be  opened  to  let  in  a  defensa,  when  it  is 
not  shown  that  a  defense  can  in  fact  be  snccessfnlly  made:  Hoime$  ▼.  Parker^ 
125  111.  478.  That  the  attorney  exceeded  his  anthority  in  confessing  a 
judgment,  by  waiving  defendant's  right  of  appeal,  is  net  saffloient  eaase  ts 
justify  setting  the  judgment  aside,  when  defendant  reelly  has  meh  righli 
Hanaen  t.  Schiennger^  126  IIL  231.  The  district  court  has  estended  diseta- 
tion  to  #et  asitle  or  open  judgments  during  the  same  term  at  which  thsjf 
were  entered:  8taU  t.  Sowden,  42  Kan.  812.  Judgments  by  eonfeasicB  ma^ 
be  stricken  out  for  surprise  and  mistake,  eren  after  the  lapse  of  the  term  at 
which  they  were  rendered:  Beapi  ▼.  Hoapu,  d8  Md.  383. 

JuDOM BMTS  ^  DsPBNssB  TOi — No  defenses  can  be  made  ts  a  JadgmsBl 
which  could  have  been  reasonably  interposed  before  the  JadgmeBt  was  r«i» 
dered:  Snow  v.  MUeheU,  37  Kan.  636w 

Judo M Birrs  —  Who  mat  Attack.  —  Kone  but  tiie  partiee  thereto^  or  eaeh 
as  have  some  legal  or  equitable  interest  affected  thereby,  can  oomplain  of  a 
judgment  or  decreet  Bank  </  UUea  ▼.  IferMrscn^  3  BerK  C%.  528;  48  Am. 
Dec  189;  Oardnet  v.  Bmnn,  132  111.  404^  In  the  absence  of  fraad  or  odhi* 
sion,  creditors  cannot  attack  a  judgment  by  confessioa:  OoUkim  ▼•  Oraali^ 
117  Pa.  St.  35.  See  Lee  t.  Figg,  37  OaL  328;  99  Am.  Dee.  271,  and  aota. 
One  not  a  party,  nor  one  against  whom  it  is  enforoeabk^  cannot  aae  a  jndf* 
ment  for  his  own  benefit  or  to  the  dissdraatage  of  alhsrit  Lord  ▼•  Loeli^  tt 
N.  lL566u 

JuDOMBivT  BT  OoNFBflBioH  —  Statots  ov  LTHiTATiom.  —  Hm  maikm^ 
sion  of  a  judgment  may  constitute  each  an  acknowledgment  ef  a  debt  aa  la 
take  the  case  out  of  tiie  statute  of  limitations:  Sehm/ertmm  ▼•  O'Brimt  28 
M d.  686;  92  Am.  Dee.  708;  ifcyw  ▼.  Fn^th  1  P«ii^  4i|)  84  Aak  Dssl 
866. 
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Tyso^  V.  Eybiok. 

(141  PnmYLTAiriA  Stats,  m.| 

Tmncm  avb  y»n>Bi — Pabol  Contract  iob  Sals  ov  Laitd— Vatluui 
99  TiTU  —  Rights  ov  Vbndsx.  —  Where,  under  %  parol  tale  of  a  lot  as 
softtaining  fifty  {root  foet^  tha  Toadeo  has  paid  part  of  the  piircbi 
aumey  and  has  gone  into  poaBawioPt  and  the  lot  ia  snbaeqaently  mu 
ared  aa  containing  fifty  front  feet,  but  there  ia  a  failare  of  title  to  the 
extent  of  one  foot  because  of  an  honest  mistake  by  the  Tender  as  to  the 
tnie  boundary  in  making  the  measarement^  the  yendee  may  rescind,  or 
when  saed  for  the  remaining  purohaae-money  he  may  recoup  damages 
lor  failnre  to  obtain  title  to  the  one  foot  to  which  ha  was  entitled  under 
hia  oontract  of  pnrehaae. 

VxNDOR  and  Vbndbb— Parol  Ck>NTBACT  vor  Salb  ov  Land  — Failubb 
09  TiTLK  —  Mbasurb  ot  Damaobs.  —  Where,  under  a  parol  oontract 
for  tha  sale  of  a  lot  aa  containing  fifty  front  feet^  there  is  a  failure  of 
title  to  tha  extent  of  one  foot,  because  of  an  honest  mistake  aa  to  the 
tme  boundary,  the  measure  of  damages  to  which  the  vendee  is  entitled, 
when  sued  for  the  purchase-money,  is  the  relative  value  that  the  part 
to  which  he  fails  to  get  title  bears  to  the  whole  lot  aa  estimated  with 
tegard  to  the  price  agreed  upon  for  the  whole.  While  the  peculiar  ad* 
▼antagea  or  disadvantagea  of  the  part  lost  with  reference  to  the  whole 
may  be  oonaidered  aa  at  the  time  of  the  purchase,  atiU  the  additional 
expense  of  erecting  improvements  on  an  adjoining  tract,  incurred  by 
reason  of  the  defect  in  the  title  in  order  to  have  the  reasonable  and 
proper  enjoyment  of  the  remaining  portion  of  the  land,  muat  not  be 
oonaidered  in  allowing  aucfa  damages* 

John  O.  JohfiBon  and  R,  T.  CornvfeU^  for  the  appellants. 
H.  H.  OUhy$onj  for  the  appellee. 

Clabk,  J.  This  action  was  brought  to  recover  the  balance 
of  porchase-money  upon  a  parol  contract  for  the  sale  of  a  lot 
of  ground  fifty  feet  in  front  on  Main  Street,  in  the  borough  of 
PhcBnixville,  the  title  to  which  is  in  the  plaintiffs,  as  trustees 
for  the  Phoenix  Iron  Company.  The  contract  was  made  with 
the  defendant  on  the  first  day  of  September,  1888,  through 
one  Armory  Coffin,  the  chief  engineer  of  the  company.  The 
terms  of  the  oontract  are  stated  in  a  memorandum  contained 
in  the  chief  engineer's  note-book,  as  follows:  '*9 — 1 — 88;  Mr. 
James  R.  Eyrick  agrees  to  take  the  fifty-£x>t  lot  on  Main 
Street,  south  of  Farmers'  and  Mechanics'  Bank,  for  the  price 
of  $6,000,  viz.:  $2,000  cash,  and  the  balance  on  mortgage, 
payable  at  will;  $500  check,  and  $1,600  when  papers  are 
prepared.''  The  hand-money  was  paid  at  the  time  to  the 
treasurer  of  the  company,  and  Mr.  Eyrick  shortly  afterwards 
•ntered  into  the  possession. 

Tha  oompany  actually  did  have  a  lot  fifty  feet  in  front,  sit- 
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Hate  as  described,  and  if  the  matter  had.  so  remained  there 
would  probably  have  been  no  difficulty.  But  when  Coffin 
came,  a  month  or  more  later,  at  Eyrick's  request,  to  measure 
and  stake  it  off,  he,  by  mistake,  embraced  a  foot  of  ground  on 
one  side  of  the  lot  which  did  not  belong  to  tba  oompaoy^  and 
excluded  a  foot  on  the  other  side  wbioh  did,  and  tfaiB  gives 
rise  to  the  whole  controversy.  The  plaintiflv  tendered  a  deed 
for  the  fifty  feet  they  own  and  can  convey,  but  the  defendant 
demands  a  conveyance  of  the  fifty  feet  of  ipround  that  was 
staked  off  to  him,  acsigning  as  a  reason  that  otiieirwiss  ha 
cannot  have  the  convenient  use  of  one  of  tbe  buildings  which 
he  has  since  erected.  He  alleges  that,  relying  npon  the  loca- 
tion of  the  center  line  of  the  lot  by  Coffin,  he. erected  a  three- 
story  briok  double  dwelling,  on  each  side  of  which  he  had 
designed  a  three*foot  passage-wsiy,  and  that,  by  reason  ef  the 
mistake,  one  passage-way  is  but  two  feet  wide,  and  ii  incon- 
venient and  unsuitable  for  the  purpose  intended. 

The  sale  and  the  aobseqneat  deeignatioaef  the  boondaries, 
although  distinct  in  time,  were,  we  think,  eomponent  parts 
of  the  contract,  and  Eyrick  had  a  right  to  insist  upon  a  title 
in  conformity  therewith.  The  lot  was  staked  off  fifty  feet 
in  front,  and  ninety-five  feet  in  dep&«  Mr.  Eyriok  sajFS,  in 
speaking  of  this:  *'He  (Coffin)  measured  back  one  hundred 
feet,  and  he  looked  across,  and  he  said  that  it  ran  beyond 
the  bank  line,  and  he  said  it  was  one  hundsed  feet  more,  or 
less,  and  he  gave  me  five  feet  less."  The  lot  was  staked  off 
to  the  same  depth  as  the  bank  lot;  it  is  not  pretended  that 
the  lot  was  to  extend  farther  baok.  The  complaint  is,  thatt* 
the  officers  of  the  company  told  him  the  lot  was  fifty  by  one 
hundred  feet,  but  when  it  was  discovered  upon  actual  measure* 
ment  that  it  was  only  ninety-five  feet  in  depth,  Byrick  made 
no  objection;  he  accepted  the  lot  according  to  the  lines  meaiK 
nred  and  staked  off,  and  now  insists  that  the  conveyance  shall 
be  made  accordingly.  Nor  was  anything  said,  at  or  prior  to 
this  time,  as  to  an  alley  in  the  rear.  If  the  measurement 
and  designation  of  the  front  line  of  the  lot  is  binding  upon 
the  parties,  the  designation  of  the  line  in  the  rear  is  equally 
binding,  and  we  can  see  no  ground  fer  this  feature  of  the  con- 
troversy. It  is  true  that  a  private  map  in  the  office  of  the 
Phoenix  Iron  Company  shows  an  alley  in  the  rear  of  this  lot 
in  question,  but  it  does  not  appear  that  this  or  any  other  of 
the  company's  lots,  excepting  only  the  bank  lot,  if$M  solS 
witii  reference  to  this  plat^  and  we  cannot  see  tliait  tiie  dliftnd- 
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«nt  bat  tmy  claim  io  the  allej,  or  to  more  grmmd  flian  wm 
actuallj  slaked  off  to  bim.  If  bo  baa  a  rigfat  to  bold  tbo 
ODDipany  to  tbe  aide  linee  of  tbe  kt  aa  alaked  off,  he  fa  cer* 
tainly  boand  by  tbe  Hnea  in  the  front  and  rear  marked  off 
and  designated  at  the  same  time.  He  cannot  plaj  fast  and 
loose  in  this  respect;  bis  claim  must  be  consistent.  If  be 
wanted  tbe  use  of  an  allej  in  the  rear,  he  shonld  have  bar-^ 
gained  for  it^  and  there  is  no  evidenoe  whatever  of  any  nndei^ 
standing  or  agreement  to  thai  efibct.  On  the  contrary,  it 
appears  that  when  a  deed  was  tendered,  as  a  compromise, 
containing  a  grant  of  tbe  alley,  Byrick  treated  it  as  of  little 
eonseqnence,  for  tbe  reason,  as  be  says,  that  ^*a  blind  alley  ia 
a  nuisance."  It  was  not  until  much  later,  in  their  negotia- 
tions  for  settlement,  that  be  asked  them  to  extend  the  alley 
in  an  L  shape  to  Jackson  Streel  Tbe  court  erred  in  submit* 
ting  to  the  jury  any  question  of  damages  as  to  a  deficiency 
in  tbe  depth  of  the  lot.  There  was  no  eridence  to  justify 
auch  a  submisrion.  This  part  of  the  defendant's  claim  is,  in 
our  ofrinion,  wholly  inconsistent  with  the  only  theory  of  the 
case  upon  which  the  defendant  is  entitied  to  anything  by 
way  of  damages,  and  should  have  been  excluded. 

The  case  is  therefore  narrowed  to  a  consideration  of  the 
proper  measure,  according  to  which  the  defendant  is  entitled 
to  recoup  damages  for  failure  of  title  as  to  the  one  foot  on  tbe 
aouth  side  of  the  lot  That  the  mistake  was  an  honest  one, 
that  the  plaintiflb  acted  throughout  the  transaction  in  good 
ftnth,  is  beyond  question;  there  ia  no  proof  to  any  other  effect 
There  fa  evidence,  on  the  contrary,  tending  to  show  that  they 
were  willing  and  offered  to  do  what  they  could  to  remedy  the 
wrong  which  had  been  done  to  tbe  defendant.  Upon  discov* 
my  of  their  mistake,  they  were  prompt  in  their  efforts  to  make 
amends;  they  tried  to  purchase  one  foot  off  the  Shaffer  lot» 
eovering  the  interference;  fisiUng  in  this,  they  offered  to  coo- 
'fey  the  fifty  feet  they  bad  title  for,  and  to  eml»ace  the  all^ 
in  tbe  rear.  There  is  evidence,  also,  that,  immediately  after 
.Hie  discovery  of  tbe  mistake,  and  when  they  failed  to  get  one 
foot  off  the  Shaffer  lot,  they  offered  to  move  tbe  walls  of  tbe 
Imilding  then  under  construction  one  foot  nearer  to  the  lino 
of  the  bank  lot,  at  their  own  expense;  but  thfa  fa  denied.  All 
this  testimony,  with  that  of  a  more  direct  character,  bears 
wpon  the  question  of  good  faith;  and  whifat  there  fa  mueh 
proof  to  this  effect,  there  fa  none  to  the  contrary. 

We  have,  then,  the   parol  sale  of  a  lot,  measorsd  and 
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marked  on  the  ground  as  containing  fifty  feet  fronts  and  a 
failure  of  title  to  the  extent  of  one  foot;  the  failure  resulting 
from  an  honest  mistake  as  to  the  true  boundary.  What  is 
the  true  measure  of  damages  in  such  a  case  ? 

The  law  of  Pennsylvania  on  this  subject  is  certainly  well 
settled.  Where  the  contract  is  executed  by  deed,  with  cove- 
nants  of  general  warranty  of  title,  the  rule  undoubtedly  is,  that 
the  measure  of  damages  for  failure  of  title,  in  the  absence  of 
fraud,  is  limited  to  the  purchase-money  and  interest,  or  in 
other  words,  to  the  price  of  the  land  at  the  date  of  the  deed, 
whethec  the  consideration  consist  of  services,  land,  or  money: 
Bender  v.  Fromberger^  4  Dall.  *4Z6;  Brovm  v.  Diekerson^  12 
Pa.  St.  372;  MeClure  v.  Gamble,  27  Pa.  St  288;  McClowry  v- 
Croghan,  1  Grant  Gas.  311;  Lanigan  v.  JTilb,  97  Pa.  St.  120; 
39  Am.  Rep.  797.  The  rule  is  founded,  in  part,  probably,  in 
the  ancient  law  of  warranty,  which  gave  to  the  party  evicted 
a  judgment  against  his  vendor  for  lands  of  equal  value  to 
those  conveyed:  2  Kent's  Com.  477.  Interest  is  added  to  the 
amount  of  the  consideration,  unless  the  land  is  improved  and 
the  purchaser  has  been  in  the  possession.  In  such  case,  the 
claim  for  interest  is  extinguished,  except  for  that  part  of  the 
time  for  which  the  purchaser  is  liable  to  mesne  profits:  Cox 
V.  Henry,  82  Pa.  St.  18;  Pattereon  v.  SUwaH,  6  Watts  &  S. 
627;  40  Am.  Dec.  586;  Waeker  v.  Stratib,  88  Pa.  St  82. 

In  executory  contracts  generally,  the  law  recognizes  and 
enforces  the  right  of  the  purchaser  to  a  title  clear  of  defects 
and  encumbrances,  and  this,  except  in  particular  cases,  is  not 
affected,  by  the  nature  and  extent  of  the  oovenants  for  title 
which  the  purchaser  is  to  receive:  Rawle  on  Covenants,  sec. 
819.  In  MeNair  v.  Campion,  86  Pa.  St  28,  it  was  held  that 
for  breach,  without  fraud,  of  a  real  contract  in  writing,  the 
measure  of  damages  is  to  be  determined  by  the  consideration 
that  passed  between  the  parties;  whether  the  oontraot  be 
executed  or  executory,  this  is  the  rule.  If  the  consideration 
consist  of  services  rendered,  they  are  to  be  computed  accord- 
ing to  their  value;  if  money  received,  it  is  to  be  returned,  with 
interest  So,  also,  in  Hertzog  y.  Herizog^Si  Pa.  St  418, — an 
action  for  the  breach  of  a  parol  contract  tot  the  conveyance  of 
land  in  consideration  of  money  paid  and  services  rendered, — it 
was  held,  overruling  Jack  v.  McKee,  9  Pa.  St  285,  and  kindred 
cases,  that  the  damages  are  to  be  measured  by  the  amount  of 
the  consideration,  and  not  by  the  value  of  the  land*  To  the 
same  effect  are  Dumare  v.  Miller ,  34  Pa.  St  319;  Oraham  y. 
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Graham^  34  Pa.  St  476;  Bowser  ▼.  Cessna,  62  Pa.  St.  148;  and 
Burk  Y.SerriU,  80  Pa.  St.  413;  21  Am.  Rep.  105.  The  dam- 
ages cannot  be  measured  either  according  to  the  value  of  the 
contract,  or  the  increased  value  of  the  land  by  reason  of  build- 
ingB  erected  or  improvements  made.  Where  the  eviction 
complained  of  is  partial,  the  recovery  is  proportioned  to  the 
value  of  the  part  of  the  premises  to  which  the  title  has  failed. 
It  is  competent  to  show  that  the  part  to  which  the  title  has 
failed  was  inferior  or  superior  in  quality  to  the  other  portion 
conveyed,  and  the  true  measure  of  damages  is  the  value  of  that 
part  taken  in  proportion  to  the  price  of  the  whole,  the  compu- 
tation being  upon  the  basis  of  the  consideration  money:  Lee 
V.  Dean^  8  Whart.  831;  King  v.  Pyle,  8  Berg.  &  R.  166;  Beaujh 
land  V.  MeKeen,  28  Pa.  St  124;  70  Am.  Dec.  115;  Terry  v. 
Drabenstadt,  68  Pa.  St  400.  In  Beaupland  v.  McKeen,  28  Pa. 
St  124,  70  Am.  Deo.  115,  the  rule  for  estimating  damages  for 
failure  or  defect  of  title  to  a  part  of  the  land  conveyed  was 
held  to  be  the  relative  value  which  the  part  taken  away 
bears  to  the  whole,  and  that  is  to  be  estimated  with  regard 
to  the  prioe  fixed  by  the  parties  for  the  whole  land;  and 
whilst,  in  such  cases,  it  ii  competent  for  either  party  to  give 
evidence  of  peculiar  advantages  or  disadvantages  of  the  part 
lost  with  reference  to  the  whole  at  the  time  of  the  purchase, 
it  was  held  that  the  additional  expense  of  erecting  improve- 
ments on  an  adjoining  tract,  incurred  by  reason  of  the  de- 
fect in  the  title,  in  order  to  have  the  reasonable  and  proper 
enjoyment  of  the  remaining  portion  of  the  land,  was  not  al- 
lowable as  damages. 

The  defendant's  contention  is,  that  he  bought  the  ground 
which  was  staked  off  to  him,  and  that  be  is  entitled  to  a  con- 
veyance for  the  land  he  bought  The  plaintiffs  are  not  able 
to  convey  but  forty-nine  feet  of  the  fifty  they  agreed  to  sell. 
Their  inability  arises  out  of  no  bad  faith  or  fraud  on  their 
part;  their  contract,  fi>r  anything  that  appears,  was  made 
honestly,  bat  through  mistake  as  to  the  lines  of  their  lot 
The  title  to  the  speoific  subject  of  sale  is  to  this  extent  de- 
fective. The  defendant,  upon  discovery  of  this  defect,  made 
no  offer  to  rescind;  on  the  contrary,  after  he  knew  the  plain- 
tiffs were  unable  to  comply  with  their  contract,  he  continued 
to  pay  the  purchase-money  and  to  proceed  with  his  improve- 
ments. He  is  entitled,  therefore,  merely  to  an  allowance  for  tho 
proportionate  value  of  the  one  foot  of  ground,  to  be  computed 
upon  the  basis  of  the  consideration  of  his  contract     He  can- 
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not  be  allowed  damages  for  the  misplacement  of  hie  bailding^ 
k  was  his  duty^  before  expending  his  money  upon  valuable 
improvements,  to  ascertain  and  know  his  lines,  and  to  locate 
his  buildings  accordinglj.  The  Phoniix  Iron  Company,  or 
its  trustees,  are  responsible,  upon  the  footing  of  their  con* 
tract,  for  the  title  to  the  lot  as  it  was  when  they  sold  it,  to  the 
extent  at  the  purchase^monejr;  but  the  defendant,  upon  the 
principle  of  caveat  empioTy  took  the  risk  of  the  title  as  to 
the  improvements  which  be  put  upon  it.  If  this  were  not  so, 
the  vendor  in  very  many  eases  would  be  ruined  hy  the  poi^ 
chaser's  improvements.  If  it  seem  bard  that  a  purchaser, 
acting  in  good  fiiith,  should  lose  his  improvements,  it  is 
equally  hard  that  a  vendor,  also  acting  in  good  faith,  should 
have  to  pay  for  them:  Rawle  on  Covenants,  sees.  166,  168. 

We  are  of  opinion  that  the  first,  second,  fifth,  and  sixtii 
assignments  of  eiror  are  sustained.  This  is  the  plaintifis' 
appeal,  and  we  dispose  of  it  as  H  is  presented  upon  the 
assignments  of  error;  it  can  therefore  only  be  regarded  as 
authority  upon  the  i^wcific  questions  deckled. 

The  judgment  ie  reversed,  and  a  oratrv  facku  de  neve 
awarded. 


VxHDOR  AND  VxMinB — OosTRAev  SOB  BjoM  OS  Idiire — Faiuimb  ee 
TnxB  —  Rights  or  Vssnn.  —  A  parduMer  under  an  •ptioo  far  tha  mJ*  oI 
real  estate,  apon  learning  tiiat  the  yendor  ia  not  the  ownec  of  the  whole  title, 
may  rescind  the  contract  and  reco?«r  the  money  paid:  Burla  t.  Dtuiett  85 
CM.  110;  20  Am.  8t  Bep.  213,  sod  ii«t^  JTeowT.  WtOhmm  H^V.  ^-  58S| 
12  An.  St.  Rep.  S44^  and  extetMiT*  Mfta.  Wbera  a  vtHior'a  ftUle  foiia  to 
part  of  the  land  sold,  the  measnre  of  abatement  whiclk  tha  vaiulsa  ma^r  tlaun 
ia  snch  portion  of  the  porchase  price  as  tha  relative  valiie  of  the  land  kwl 
bears  to  the  purchase  price  of  tha  whole  tract:  HmmnBr  T.  Morgan^  30 
W.  Va.  336;  3  Am.  8t»  Bep.  50^  and  note.  Om  wka  sells  property  on  a 
descriptioa  giTan  by  himself  ia  hosnd  toaaka  gosd  thaidsseriptfoa,  sskI  wiQ 
be  liable  in  damagea  for  any  TariaaDe:  MtCail  v.  Datri^  56  Pa.  8k  431;  9i 
Am.  Dec  92,  A  rendor'a  title  most  be  beyond  doubti  or  ha  eanoot  compel 
the  purchaser  to  pay  tha  parohase*money:  (Taiu  ▼.  RmtikaWt  2  Fa.  St  34; 
44  Am.  Dee;  158;  aad  espeeially  sotofc  Where  therr  is  a  failvre  in  tlw 
qoaatity  af  land  ssld^  tli«  porobasor  is  aotiUad  to  laaavat  lor  flto  dniimwneyt 
/Tiqfe  ^  IToy^  125  lad.  92.  Whesa  thesai  Wa  iiiwlihi  i  to  tiia  qsaati^ 
of  land  sakU  sod  a  salt  to  raoorer  tha  contraet  prio%  tha  piirdM«er'a  rigbl 
is  strictly  to  eompensatjon,  and  not  to  abatoment  in  prioa  proportimiato  to 
thasBffaoadsfldmqrs  Wkmkr'W,  Bo^d^  9$Tmx.  2i5L 
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BiGOELMAN   V.    FoOHT. 

[141  TEmmnhYAxiA,  BtAra,  ML) 

BtJOurm  ov  Fbavw^Fabol  PBomn  io  Foaaoo  Bvionoii  ov  TnAHik 
—An  onl  proouM  by  » third  penoa  that  1m  will  pay  the  Moniing  not 
to  the  landlord  if  tho  latttr  will  forbear  the  o^ietion  of  the  tenant  for  tbo 
non-payment  of  the  reati  and  permit  him  to  remain  to  the  end  9i  the 
tmrm,  doee  not  ereate  a  new  debt  on  the  part  of  the  promiaor,  but  Is 
within  the  itafente  of  frauds  and  Toid,  as  a  mera  proiaisa  to  pay  tlM 
debt  of  tho  toiaal 

John  H.  Sofhermelf  for  the  appellant. 

2>.  N.  Sehaeffer  and  J.  H.  Marx^  for  the  appellee. 

Gbskht,  J.  In  any  aspect  of  the  testimony  in  this  ease,  the 
promise  npon  which  the  suit  was  brought  was  a  rerbal  promise 
to  pay  the  debt  of  another,  and  therefore  void  under  the  stat- 
ute of  frauds. 

The  original  letting  of  the  premises  in  question  was  admit- 
tedly made  by  the  plaintiff  to  James  S.  Focht  Daniel  Focht, 
the  defendanti  was  in  no  sense  a  party  to  that  contract.  The 
letting  was  for  one  year,  and  under  it  James  8.  Focht  moved 
into  the  house,  and  continued  to  live  there  until  the  end  of 
the  term.  He  paid  part  of  the  rent,  —  seventy-five  dollars,  — 
and  it  is  not  claimed  by  the  plaintiff,  nor  is  it  the  fact,  that 
tlie  plaintiff  at  any  time  released  him  from  his  obligation  to 
pay  the  remainder  of  the  rent.  On  the  contrary,  the  plain* 
tiff  testified  that  ''Jim,''  his  tenant,  still  owed  him  the  $126, 
balance  of  the  rent,  at  the  triaL  He  was  asked:  ^  Q.  Then 
James  8.  Focht  paid  you  $75,  and  still  owes  you  $1257  A. 
Yes,  sir,-— Jim;  but  he  did  not  pay  it  on  the  bargain,  and  he 
owes  me  $126  yet  Q.  Jim  Focht  paid  you  $76,  and  owes 
you  $126;  is  that  so  or  not?  A.  I  rented  it  to  him  for  $200. 
Now,  it  is  easy  to  know  how  it  is.**  The  plaintiff's  own  tea* 
timony  as  to  the  defendant's  promise  was,  that  he  asked  him, 
the  plaintiff,  to  let  Jim  remain  on  the  premises,  and  that  be, 
the  defendant,  said  he  would  pay  the  rent  monthly  or  quar- 
terly, aa  be  desired.  ^Q.  Did  yoo  at  thai  time  threaten  to 
eriet  James  Foditf  A.  I  said  if  he  did  not  pay  his  rent  or 
giTe  ban  I  would  e^ict  him.  Q.  What  was  Daniel  Focht^ 
answer  at  tiiat  time?  A.  Dan  Focht  said,  then,  I  should 
leare  him  remain,  and  that  he  would  pay  the  rent  monthly 
or  quarterly,  aa  I  desired.  Q.  What  did  he  do  then?  A. 
He  remained  there  till  the  end  of  ^  year.    Q.  What  did 
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yoa  say  to  Daniel  Focbt?  A.  Then  I  left  him  live  tlieri^ 
Upon  the  old  man's  promise,  I  left  him  live  there.  I  eftnnot 
answer  what  answer  I  gave.  It  is  so  long  ago  I  have  forgot* 
ten  if  Thus  it  will  be  seen  that  ihe  whole  of  the  plaintiff's 
case,  according  to  his  own  testimony,  was,  that  he  would  for- 
bear an  eviction  of  the  tenant,  and  let  him  continue  to  live 
on  the  premises  to  the  end  of  the  term,  upon  the  defendant's 
promise  to  pay  the  rent. 

It  is  really  too  plain  for  argument  that  this  is  not  the  crea« 
tion  of  a  new  and  independent  debt  of  the  promisor  alone,  but 
A  mere  promise  to  pay  the  debt  of  the  tenant,  who  was  to  con- 
iinue  to  occupy  the  premises  until  the  end  of  the  term;  and 
ibis  is  precisely  what  he  did.  No  change  took  place  in  his 
relation  to  the  plaintiff  as  his  tenant.  He  still  continued 
liable  for  the  accruing  rent,  and  the  plaintiff  so  testified.  Of 
course,  no  relation  of  tenancy  between  the  plaintiff  and  the 
defendant  ever  arose,  nor  was  there  the  slightest  pretense  that 
it  did,  or  that  anything  was  said  between  them  on  that  sub- 
ject. The  defendant  received  no  consideration  of  any  kind 
for  his  promise,  except  such  as  would  arise  from  the  fact  that 
his  son  was  permitted  to  remain  on  the  premises.  There  is 
no  testimony  in  the  case  which  in  any  degree  improves  that 
of  the  plaintiff  himself.  The  debt  of  the  tenant  remained; 
tliere  was  no  extinguishment  of  it,  and  no  substitution  of  any 
other  debt  in  its  place;  there  was  nothing  but  the  collateral, 
verbal  promise  of  the  defendant  to  pay  it;  and,  under  all  the 
authorities,  such  a  promise  is  within  the  operation  of  the 
statute  of  frauds  and  perjuries. 

Said  Mr.  Justice  Strong,  in  Mavle  v.  BuelneUy  60  Pa.  St. 
89:  ''In  note  I  to  FoHh  v.  SUintonj  1  Wms.  Saund.-211  e,  it 
is  said:  'The  question  whether  each  particular  case  comes 
within  the  clause  of  the  statute  or  not  depends,  not  on  the 
consideration  of  the  promise,  but  on  the  fact  of  the  original 
party  remaining  liable,  coupled  with  the  absence  of  any  lia- 
bility on  the  part  of  the  defendant  or  his  property,  except 
such  as  arises  from  his  express  promise.'  The  doctrine  of 
this  note  is  supported  by  very  many  cases,  and  it  is  in  bar* 
mony  with  the  words  of  the  statute."  In  Nugent  v.  Wolfe^  111 
Pa.  St.  471,  66  Am.  Rep.  291,  our  brother  Sterrett  said:  ''As 
a  general  rule,  when  the  leading  object  of  the  promise  or 
agreement  is  to  become  guarantor  or  surety  to  the  promisee, 
for  a  debt  for  which  a  third  party  is  and  continues  to  be  pri* 
marily  liable,  the  agreement,  whether  made  before  or  after  or 
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at  the  time  with  the  promise  of  the  principal,  is  within  the 
statute,  and  not  binding,  unless  eridenced  by  writing."  In 
the  note  to  Birkmyr  y.  Damdly  1  Smith's  Lead.  Cas.,  8th  ed., 
459,  it  is  said:  '*  It  is  universally  conceded  that  forbearance 
to  proceed  against  the  estate  or  person  of  the  debtor,  though 
a  good  consideration,  is  insuflBcient  to  avoid  the  statute"; 
citing  many  cases  in  support  of  the  principle.  The  doctrine 
is  well  stated  in  9  Am.  &  Eng.  Ency.  of  Law,  73,  as  follows: 
^  If  the  evidence  shows  that  the  party  who  receives  and  profits 
by  the  consideration  is  liable,  and  may  be  sued  for  the  debt  in 
as9ump9itj  or  that  credit  was  given  primarily  to  him  in  any 
form,  the  case  will  fiall  within  the  statute,  and  no  recovery  can 
be  had  on  a  collateral  promise,  unless  reduced  to  writing,  or 
based  upon  a  distinct  and  independent  consideration  moving 
to  the  promisor." 

It  is  unnecessary  to  multiply  authorities  upon  these  famil« 
iar  principles,  which  are  directly  applicable  to  the  facts  of 
this  case.  The  case  of  Merriman  v.  McManua^  102  Pa.  St 
102,  which  is  cited  by  the  appellee,  is  not  at  all  in  point,  as 
its  facts  are  entirely  different  There  the  work  under  the 
original  oontract  had  ceased,  because  of  the  insolvency  of  the 
party  who  was  liable  originally.  But  it  was  essential  that 
the  work  should  proceed,  and  the  parties  intefested  in  the 
completion  of  the  work  made  a  new  and  independent  agree- 
ment with  the  plaintiff  to  go  on  and  finish  the  work,  and 
they  would  pay  him  for  it  The  work  was  thereafter  done, 
and  of  course  the  defendants  were  held  bound  to  pay  for  the 
work  subsequently  done  under  their  contract  to  pay  for  it 
We  are  of  opinion  that  the  learned  court  below  was  in  error 
in  the  portion  of  the  charge  embraced  in  the  third  assign- 
ment  of  error.  It  was,  in  effect,  a  direction  that  if  the  defend- 
ant's promise  to  pay  was  based  upon  the  plaintiff's  agreement 
not  to  eject  the  tenant,  the  plaintiff  might  recover.  We  do 
not  so  understand  the  law.  The  assignments  of  error  are  all 
sustained. 

Judgment  reversed. 

BtJOVTM  ep  FRAvni  —  Pabol  Pbomisi  vo  Pat  Dxit  ow  Ak frrsxa.  — 
Tike  promiM  to  ymy  the  debt  of  soother  is  within  the  etatnte  of  frMid% 
and  miwfe  be  in  writiog:  Woheriim  v.  Dam,  S5  Va.  64;  17  Am.  St  Rep.  0i» 
and  note;  Clark  y,  J<me9,  S7  Ala.  474;  85  Ala.  127;  Ckeegman  t.  Wiggm$t  121 
Ind.  862.  But  where  promisor's  purpose  is,  not  so  mach  to  answer  for  an* 
other  as  to  derive  some  benefit  for  himself,  or  damage  the  other  oontraetin| 
pnrty,  the  promise  is  not  within  the  statute  of  frauds:  Oranq/brd  t. 
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tfOhiftSt  239;  Aenftow  f.  AxifiMitt^  76  Ipwm  161;  CZovi  v. /m^  87  Al^ 
474. 

In  JfoMt  ▼.  iforfoii,  88  Me.  113^  58  Am.  Dm.  738,  the  role  that  promises 
8»  pay  IdM  delit  of  eaother  must  be  in  writing  is  applied  8»  a  promiee  bj  a 
•»  to  p^  not  OB  tbe  pnoneee  eoaaiied  bf  bis  «Dthar. 


Close  v.  Zell. 

IX'tl  PamfSTX^AHiA  Btati,  890.1 

TBiriK>K   AVI>  VsinyBB  —  PaIKOL  G61IT1UOT  OV  iKDBMimT  — SRIOVCBMBar 

or,  ON  Failvhk  ov  Tria.  <—  A  psfol  contract  bj  a  rendor  to  refund  the 
pnrehase-money  cm.  a  fsiliire  to  give  title»  and  to  repe^  ell  oosts  and  ex* 
penaee  inoiirred»  Je  not  meiged  in  a  deed  eabiiM|aont^y  azeontedt  with 
a  covenant  of  special  warreaty,  but  no  ooTenant  of  title.  Snob  contraet 
survives  the  deed,  and  confers  an  independent  cause  of  action,  enforoo* 
able  npon  a  failure  of  the  title. 

Jo$iah  Funck  and  H.  WHIU  Bland^  for  the  appellants. 
D.  E,  Bchroeder  and  O,  A  BtevenSy  for  the  appellees. 

Gbsbn,  J.  la  the  second  count  of  the  plaintiffs'  statemenii 
their  cause  of  action  is  substantially  set  out  as  a  parol  con- 
tract of  indemnity  against  a  defective  title  to  oertain  real 
estate  conveyed  to  the  plaintiffs  by  the  defendants'  testator, 
which  was  the  operative  inducement  to  the  plaintiffs  to  pur- 
chase the  title  from  their  vendor.  The  deed  contained  the 
usual  covenant  of  special  warranty,  bat  no  covenant  of  title, 
and  as  there  is  no  breach  of  any  covenants  of  the  deed,  no 
cause  of  action  arises  under  it.  This  proceeding  is  therefore 
not  in  any  sense  a  proceeding  to  changCi  alter,  modify,  or  re* 
iorm  the  deed  in  question  in  any  respect  It  is  not  alleged 
or  claimed  that  any  covenant  or  stipulation  was  omitted  from 
the  deed  by  fraud,  mistake,  or  accident,  but  the  deed,  just  as 
ii  is,  is  set  forth  in  the  statement  in  substance,  together  with 
aa  allegation  that  the  grantor  agreed  with  the  plaintiffs,  at 
the  time  of  the  sale  and  the  delivery  of  the  deed,  that  he 
would  refund  to  them  the  whole  of  the  consideration  money 
paid  by  the  grantees  to  the  grantor,  and  all  interest  thereon, 
and  aU  costs  and  expenses  incurred,  in  the  event  that  tb<» 
grantees  should  not  acquire,  under  the  deed,  a  good  title  to  the 
premises  sold.  The  question  arises,  whether  such  a  contract 
is  merged  in  the  deed  subsequently  executed,  or  whether  it 
sorvives  the  deed,  and  confers  a  cause  of  action  which  may 
ba  anforcad  upon  a  failure  of  the  title. 
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It  will  be  obterred  that  the  cootrmct,  which  in  this  case  wae 
▼erbal,  preeedes  and  is  independent  of  the  deed.  It  stipn- 
latee  for  indemnity  against  the  consequences  of  the  taking  of 
the  title  oonTeyed  by  the  deed.  If,  notwithstanding  the  deed 
and  the  tiUe  thereby  sought  to  be  conTeyed,  the  grantees  sub- 
sequently sustained  loss  by  reason  of  the  fact  that  they  ac- 
quired no  title  by  the  deed,  is  there  any  legal  reason  why  they 
eannot  reooTor  from  the  grantor  the  money  which  he  had  re- 
ceived from  them,  and  which  he  promised  he  would  refund 
to  them  in  ease  the  title  £ailed?  This  is  a  question  which 
has  been  sereral  times  adjudged  by  this  court 

In  Drinkir  ▼.  Byers^  2  Penr.  <fc  W.  528,  we  held  that  a 
guaranty  of  title,  executed  and  delivered  by  a  vendor  to  a 
vendee,  is  not  merged  in  a  subsequent  deed  of  conveyance 
which  contains  only  a  special  warranty.  The  facts  there 
were,  that  Henry  Drinker,  having  sold  two  tracts  of  land  to 
Jacob  Byers,  before  the  deed  was  executed,  signed  and  deliv- 
ered to  Byers  a  statement  or  stipulation  in  these  words:  '*  It 
being  represented  to  me  by  John  Nisely  and  Jacob  Byers, 
who  have  purchased  two  tracts  of  land  of  me  situate  on  Bald 
Eagle  Credc,  that  a  certain  Derrick  Gonsalus  makes  some  pre- 
tensions to  part  of  the  said  two  tracts,  although  I  am  well  per- 
suaded he  has  no  just  claims  or  rights  to  any  part  of  the  said 
land,  yet,  for  the  satisfaction  of  the  said  Nisely  and  Byers,  I 
hereby  engage  that  I  will  be  answerable  to  them  for  any  claim 
or  demand  of  the  said  Gronsalus;  that  if  it  should  appear 
hereafter  there  is  any  justice  in  his  claim,  I  will  indemnify 
and  save  harmless  the  said  Nisely  and  Byers  on  that  ao- 
counL"  Byers  accepted,  a  few  days  later,  an  executed  deed 
for  the  premises  from  Drinker,  and  gave  him  a  mortgage  for 
part  of  the  pnrohase-money;  and  upon  a  9cir»  facias  on  the 
mortgage,  made  defense  that  Gonsalus  had  recovered  on  his 
title  a  large  part  of  the  land  conveyed  by  f  he  deed,  and  sought 
to  defeat  the  mortgage  on  the  ground  that  the  part  of  the  land 
that  was  lost  was  of  mora  value  than  the  whole  amount  of  the 
mortga^s.  Objection  was  made  to  the  agreement  for  indem* 
nity,  that  it  was  merged  in  the  deed  and  conferred  no  right  of 
action,  but  the  court  below  and  this  eourt  decided  otherwise, 
and  judgment  was  entered  for  the  defendant  Mr.  Justice 
Kennedy,  in  delivering  the  opinion,  said:  **  In  the  next  place, 
it  has  been  insisted  on  that  the  execution  and  acceptance  of 
the  deed  of  eonveymnee  was  a  consummation  of  all  previous 
sgreementa  between  the  parties  relating  to  the  purchase  of  the 
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lands;  that  this  collateral  promise  of  indemnity  was  therebj 
waived,  and  that  the  vendor  was  discharged  from  his  obliga- 
tion under  it.  It  is  certainly  true  that  when  articles  of  agree* 
ment  for  the  sale  of  land  are  carried  into  execution  by  a 
conveyance  from  the  vendor  and  bonds  from  the  vendee,  the 
contract,  in  general,  is  considered  as  closed,  unless  in  extreme 
cases  showing  gross  misapprehension  or  fraud  [citing  several 
authorities].  This,  however,  is  but  a  general  rule,  to  which 
there  are  exceptions:  See  Brown  v.  Moorheadj  8  Serg.  &  R. 
569;  and  is  founded  merely  on  presumption,  which  may,  as  I 
apprehend,  be  rebutted  by  circumstances  or  parol  evidence. 
In  the  case  of  Frederick  v.  Campbell^  13  Serg.  &  R.  136,  parol 
evidence  was  held  admissible  to  show  that  at  the  time  {he 
deed  was  executed,  the  vendor  declared  to  the  vendee  that  he 
had  a  good  title  to  225  acres,  and  would  warrant  that  quantity 
of  land,  the  deed  containing  no  such  covenant  or  warranty. 
In  the  present  case,  although  the  promise  of  indemnity  does 
not  appear  to  have  been  made  at  the  time  of  executing  the 
deed  of  conveyance,  yet  its  date  is  only  three  weeks  anterior, 
and  would  appear  from  its  terms  to  have  been  made  some 
time  after  the  agreement  for  the  sale  of  the  land.  .  •  •  •  It 
might  perhaps,  therefore,  be  reasonably  inferred  that  the 
vendee,  having  received  this  promise  of  indemnity  but  a  few 
days  before  the  deed  of  conveyance,  relied  upon  both  as  his 
security,  and  was  induced  thereby  to  give  his  bonds  and  mort- 
gage for  the  payment  of  the  balance  of  the  purchase-money.'* 
In  the  case  of  Richardson  v.  OosseTf  26  Pa.  Bt  335,  we  held 
that  where  a  vendor  who  conveys  to  his  vendee  by  deed  of 
general  warranty,  promises  to  indemnify  him  for  any  im- 
provements he  may  make  upon  the  premises,  in  the  event  of 
the  title  proving  worthless  such  promise  is  not  nudum  pcictum^ 
but  will  support  an  action  of  oMumpnt.*  The  deed  did  not 
alter  the  situation  of  the  parties  in  this  respect,  being  entirely 
distinct  from  the  contract  sued  on.  Black,  J.|  after  stating 
the  facts  of  the  case,  said:  '*This  suit  is  brought  by  B  (the 
vendee)  against  A  (the  vendor)  for  the  expense  of  improve- 
ments put  on  the  land  by  the  plaintiff  both  before  and  after 
the  date  of  the  conveyance.  It  was  proved  on  the  trial  that 
A.  promised  to  pay  B  for  the  improvements,  in  case  the  titU 
failed.  This  promise  was  often  repeated  before  the  improve* 
ments  were  made,  at  the  time  they  were  in  progress,  and  after 
they  were  finished,  and  as  well  previous  to  the  deed  as  subse- 
quently.  The  plaintiff  knew  the  title  to  be  doubtful|  and  it  ii 
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apparent  that  be  would  not  have  expended  his  labor  and 
money  as  he  did,  except  on. the  faith  of  the  defendant's  prom- 
ise to  keep  him  harmless.  It  is  hard  to  see  how  we  could 
deny  the  plaintiff's  right  to  recover,  and  at  the  same  time 
satisfy  the  demands  of  common  justice.  The  transaction  be- 
tween these  parties  was  a  plain  contract  on  a  subject-matter 
which  no  law  forbade  them  to  bargain  about  in  any  way  they 
pleased.  We  can  scarcely  conceive  of  another  case  in  which 
more  palpable  wrong  would  be  wrought,  or  a  worse  example 
set,  by  suffering  an  agreement  to  be  broken  with  impunity. 
The  defendant's  promise  was  not  nudum  pactum.  The  con- 
sideration was  sufficient.  It  is  true  that,  as  things  turned 
out,  neither  of  the  parties  received  any  benelBt  from  the  im- 
provements; but  that  was  not  the  plaintiff's  fault  .... 
Here  was  a  person  making  a  purchase  of  land.  He  had  so 
little  faith  in  the  title  that  he  would  neither  pay  the  purchase- 
money  nor  make  improvements  which  were  necessary  to  its 
profitable  use,  without  some  guaranty  against  the  ultimate 
loes  of  his  whole  outlay.  But  he  had  confidence  in  his  ven-  i 
dor,  and  was  willing  to  accept  his  personal  warranty  in  place  r 
of  a  good  title.  The  vendor  gave  him  that  by  his  covenant  | 
in  the  deed,  and  by  his  parol  promise  that  he  should  not  lose 
a  dollar.  When  the  title  failed,  the  vendee  had  a  right  to 
fall  back  on  the  retreat  which  both  had  agreed  to  provide  for 
him The  deed  did  not  alter  the  situation  of  the  par- 
ties, or  make  any  change  in  the  title,  for  the  grantor  had  no 
title  to  convey.    At  all  events,  it  was  a  totally  distinct  thing 

from  the  bargain  on  which  this  suit  is  founded It  is 

urged  that  this  contract  about  improvements  was  merged  in 

the  deed But  to  ns  it  appears  that  the  contract  on 

which  this  salt  is  founded  has  no  such  relation  to  the  deed 
referred  ta  It  does  not  concern  the  sale  or  the  transfer  of  the 
title.    It  is  a  promise  to  do  another  thing." 

The  foregoing  oases  have  been  extensively  quoted  because 
they  fully  illustrate  everything  necessary  to  be  considered  in 
disposing  of  the  present  case.  In  both  of  them,  the  contract, 
as  in  this,  was  for  indemnity  against  a  defective  title.  In 
the  last,  there  was  a  special,  verbal  agreement  to  compensate 
for  the  cost  of  improvements  in  case  the  title  failed;  and  al- 
though there  was  a  general  warranty  of  title,  that  covenant 
would  not  carry  a  right  of  recovery  for  the  cost  of  improve- 
ments. Hence  there  could  be  no  action  for  that  particular 
loM  founded  on  that  covenant^  and  this  court  upheld  an  ao- 
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tion  of  €t$8wnpiit  on  the  verbal  agreement,  holding  tliat  it  wbb 
not  merged  in  the  suheeqnent  deed.  In  the  case  of  Drinker 
Y.  Byen^  2  Penr.  A  W.  528,  there  was  a  apeeial  warranty  only, 
and  ae  there  oould  be  no  recovery  opon  that  covenant^  we 
upheld  the  prior  agreement  for  indemnity,  which  was  the 
equivalent  of  a  general  warranty. 

In  Cox  V.  Henry^  82  Pa.  St  18,  Lewis,  C.  J.,  said,  in  deliv- 
ering the  opinion:  '*Two  repugnant  measures  of  damages 
cannot  exist  in  the  same  action,  between  the  same  parties, 
relative  to  the  same  subject-matter:  Seitzinger  v.  Weaver ^  1 
Bawle,  886.  It  follows,  that  where  there  is  a  covenant  of 
warranty  entered  into  at  the  time  of  the  contract  for  the  sale 
of  land,  and  a  similar  covenant  is  embodied  in  the  deed 
afterwards  accepted,  the  first  covenant  is  merged  in  the  last^ 
§o  far  as  regards  the  measure  of  damages:  Drinker  v.  Byere^ 
2  Penr.  A  W.  628.  But  where,  at  the  time  of  the  contract  of 
sale,  a  special  covenant  is  entered  into,  with  security,  to  in- 
demnify  the  vendee  '  against  all  costs,  charges,  and  damages, 
on  account  of  any  and  every  lawsuit  that  may  be  brought 
against  him  to  recover  the  land,  by  any  and  every  claimanti' 
and  this  instrument  is  retained  in  the  posseesion  of  the  ven- 
dee after  receiving  the  conveyance  (in  which  there  is  no 
covenant  relative  to  the  same  matter),  the  deed  is  not  an 
extinguishment  or  a  merger  of  the  covenant  for  such  in- 
demnity." In  this  case  there  was  a  sufficient  covenant  of 
warranty  in  the  deed  to  relieve  against  a  failure  of  title,  but 
not  sufficient  to  justify  a  recovery  for  '^  all  the  costs,  charges, 
and  damages"  caused  by  the  suit  which  produced  the  evi<y 
tion;  and  hence  it  was  decided  that  an  action  might  be 
maintained  on  the  special  agreement  for  indemnity  on  that 
account  That  agreement  was  held  not  to  be  merged  in  the 
deed. 

In  Anderson  v.  Washahaugh^  43  Pa.  St  116,  the  deed  finr 
the  premises  was  executed  and  delivered  in  March,  1864,  and 
contained  a  clause  of  general  wsrranty.  Subsequently,  in 
December,  1865,  some  doubts  about  the  title  having  arisen, 
the  grantor  gave  a  bond  of  indemnity  to  the  grantee  to  keep 
him  '*  clear  and  indemnified  "  and  ^^  to  make  him  secure  and 
safe  in  the  title  "  to  the  land.  Afterwards  there  was  an  qect- 
ment  against  the  grantee,  in  which  about  five  sixths  of  the 
land  was  recovered  from  him,  and  then  an  action  on  the 
bond,  and  a  recovery,  not  only  of  the  proportionate  part  of 
the  value  of  the  land,  hot  also  of  counsel  foes  and 
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inearred  in  defending  the  title,  and  that  judgment  was  soe- 
tained  bj  this  eonrt  Strong,  J.,  eaid:  **The  plaintiffs  in 
eirror  mistake  in  treating  this  ease  as  if  it  were  an  action  to 
recover,  damages  for  a  breach  of  some  one  of  the  fire  ordi- 
narj  ^coYenants  for  title.'  The  extent  of  the  liabiiitj  of 
Anderson's  estate  is  to  be  measured  by  the  conditions  of  his 
bond.  Thej  imposed  upon  him  greater  obligations  than  he 
would  have  assumed  bad  he  merely  covenanted  for  the  quiet 
enjoyment  of  the  land  conveyed.'*  In  this  case  the  agree- 
ment contained  in  the  bond  of  indemnity  was  not  made  until 
nearly  two  years  after  the  deed  for  the  land  was  delivered, 
and  the  deed  itself  contained  a  covenant  of  general  warranty. 
Notwithstanding  this,  a  recovery  was  sustained  on  the  bond, 
and  included  all  counsel  fees,  costs,  and  charges  incurred  in 
defending  the  title. 

*  It  thus  appears  from  the  eases  now  cited  that,  whether  the 
agreement  for  indemnity  was  made  before  or  at  the  time 
of  the  sale,  or  afterwards,  the  right  to  recover  indemnity  in 
an  action  on  the  special  agreement  is  sustained,  and  that 
whether  the  agreement  was  by  writing  or  in  spoken  words  is 
a  matter  of  indifiference.  Such  an  agreement  is  not  merged 
in  the  deed  if  made  before  or  at  the  time  of  the  deed,  and  is 
not  destroyed  by  a  covenant  of  general  warranty  in  the  deed 
if  made  thereafter.  The  same  doctrine  was  applied  in  the 
case  of  Rcbnuon  t.  Bakewell^  25  Pa.  St.  424,  in  an  action  upon 
a  similar  bond,  given  one  day  after  the  deed,  and  although 
the  deed  contained  a  covenant  of  general  warranty,  and  a  re- 
covery was  had  (or  all  costs,  charges,  and  expenses,  including 
couosri  fees,  incurred  in  defending  the  title.  We  again  en* 
forced  the  same  doctrine  in  the  case  of  WdHcer  v.  France^  113 
Pa.  St.  208,  where  the  warranty  set  up  was  entirely  in  paroU 
and  preceded  the  execution  of  the  written  agreement  for  the 
sale  of  the  land  from  which  this  part  of  the  contract  waa 
omitted.  We  held  the  proof  sufficiently  clear  to  be  sub* 
mitted  to  the  jury,  and  sustained  a  recovery  for  the  breach  of 
the  verbal  stipulation.  Gfordon,  J.,  said:  '^Tbat  a  written 
agreement  may  be  modified,  explained,  reformed,  or  altogether 
set  aside  by  panrf  evidence  of  an  oral  promise  or  undertaking 
material  to  the  subject-matter  of  the  contract,  made  by  one 
of  the  parties  at  the  time  of  the  execution  of  the  writing, 
and  which  induced  the  other  party  to  put  his  name  to  it, 
must  now  be  regarded  as  a  principle  of  law  so  well  settled  as 
to  preclude  discussion."    It  is  not  at  all  necessary  to  invoke 
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the  support  of  this  principle  to  sustain  the  present  proceeding. 
There  is  no  question  here  of  altering  the  deed  for  the  lots  in 
question  bj  inserting  a  clause  left  out  of  it  by  mistake,  fraud, 
or  accident  The  case  is  only  cited  to  show  that  wh^re  the 
parol  stipulation  is  the  inducing  cause  to  the  execution  of  the 
written  instrument^  the  law  is  sufficiently  flexible  to  give  re- 
lief in  this  manner,  if  the  evidence  is  of  a  perfectly  clear  and 
satisfactory  character.  But  the  case  is  of  authority  on  the 
point  that  a  contract  in  the  nature  of  guaranty  as  to  the  qual- 
ity of  the  land  conveyed  is  not  merged  in  the  conveyance, 
and  may  be  enforced  independently  of  it. 

In  the  present  case,  Zell,  the  grantor  in  the  deed,  was  dead 
at  the  trial,  and  the  plaintiffs  could  not  testify.  But  the 
proof  was  very  clear  that  the  ^sale  had  been  made  to  Close 
and  Kershner  upon  thB  express  condition  that  Zell  would  re- 
fund them  ihe  money  if  the  title  failed.  Judge  BruclcmaD 
testified  as  to  what  was  said  by  Zell  to  Close  in  a  conversation 
some  time  after  the  deed  was  delivered,  as  follows:  '*  He  said, 
in  the  presence  of  Mr.  Close  and  myself,  that  if  they  [mean- 
ing  Close  and  Kershner]  should  fail  in  holding  on  to  this 
property  at  Thirteenth  and  Cotton,  which  they  had  bought 
from  him,  that  he  would  refund  to  them  the  money  that  they 
had  paid  for  it;  that  they  should  lose  nothing.  I  think  that 
Mr.  Zell  drew  my  attention  to  what  he  was  saying;  at  least  he 
looked  at  me  when  he  said  to  Mr.  Close  that  he  should  lose 
nothing.  I  was  sitting  by,  and  the  conversation  was  more  par- 
ticularly carried  on  between  Mr.  Close  and  Mr.  ZelL^'  Oeorge 
B.  Smith,  to  whom  Zell  had  offered  the  property  for  eight 
hundred  dollars,  but  was  refused,  said  he  saw  a  good  deal  of 
the  parties,  and  knew  about  the  negotiations  going  on  between 
2iell  and  Close  and  Kershner  for  the  sale  of  the  property,  both 
before  and  just  after  the  sale.  He  was  asked:  ^Q.  Did  you 
have  any  conversation  with  Mr.  Zell  afterwards?  A.  Yes,  sir. 
Q.  In  which  he  said  to  you  that  he  had  entered  into  this 
agreement?  A.  Yes.  After  this  sale  was  consummated, — 
after  they  had  bought,  —  Mr.  Zell  said  he  had  sold;  he  twitted 
me,  and  said  I  had  missed  a  bargain  in  not  buying,  and  I 
told  him  that  I  did  not  want  to  buy  a  lawsuit.  He  said  there 
would  be  no  trouble  about  that.  He  said  he  'offered  to  give 
you  back  your  money  and  make  you  whole  in  every  respect; 
we  gave  it  to  these  people  in  the  same  way;  I  promised  the 
same,  and  I  will  do  it.'  He  said:  'You  see,  what  makes  it 
necessary  is,  it  is  better  for  them  to  fight,  if  there  is  to  be  a 
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fight  about  it  It  is  better  for  me.  They  stand  in  a  better 
light'  Mr.  Bland  said  that  to  me,  too.  They  were  trying  to 
sell  it  to  me."  He  also  said  this  conversation  took  place  a  few 
days  after  the  sale,  —  probably  not  more  than  three.  He  was 
also  asked:  '*  Q.  What  else  did  he  say  besides  what  you  have 
said?  A.  He  said  they  had  no  risk  to  run;  that  they  would 
make  it  whole;  that  he  would  stand  everything.  Q.  Is  that 
what  he  said,  —  that  they  had  no  risk  to  run,  and  that  he 
would  make  it  whole?  A,  Yes,  sir;  that  they  had  it  the  same 
as  he  offered  it  to  me.  He  said  he  would  do  it  Q.  That  they 
would  have  no  risk  to  run,  and  he  would  make  them  whole? 
A.  Yes,  sir.  Q.  Is  that  all  that  he  said?  A.  It  was  prob- 
ably repeated  two  or  three  times,  for  all  I  know,  in  different 
words;  I  do  not  know  that  they  were  the  exact  words,  but 
that  was  the  way  he  said  it  He  said  that  what  he  had  prom* 
ised  me  he  had  promised  them,  and  he  would  do  so." 

The  other  circumstances  in  the  case  were  strongly  corrobo- 
rative of  the  foregoing  testimony,  and  it  was  not  contradicted. 
All  of  the  testimony  was  carefully  submitted  to  the  jury  by 
the  learned  court  below,  with  instructions  as  to  the  character 
of  the  testimony  required  in  such  cases,  that  it  should  be 
dear,  satisfactory,  and  manifest  The  testimony  was  be- 
lieved by  the  jury,  who  found  a  verdict  for  the  plaintiffs.  We 
do  not  see  how  they  could  have  done  otherwise.  The  assign- 
ments of  error  are  all  dismissed,  as  we  find  no  error  in  any 
of  them.  The  principles  and  authorities  relied  upon  on  be- 
half of  the  defendants  are  quite  inapplicable  to  a  case  and  a 
question  of  the  character  involved  here. 

Judgment  affirmed.  

Vxiroom  A]n>  Vihdu  *  Mxroxb  or  Coktikaot  nr  Subssqvbiit  Dmx— > 
Th«  generml  role  ii^  that  all  prior  parol  agreements  with  respect  to  a  sale  d 
land  are  merged  in  a  tabeeqnent  warranty  deed  between  the  parties:  Cl^ftom 
T.  Jaehom  Inm  Obi,  74  Mich.  ISS;  16  Am.  St  Rep.  S21»  and  partionUrly 
note  022-624.    Bat  aompaia  iVrftr  v.  i^flfM^  2  QteeaL  22;  11  Am.  Dea 
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Vdmioh  OofuromAnon — Sistiob  oh  FumuBmn  n  Aaonns  flrjnL  — 
la  the  alitenca  oi  statato,  ihm  prtsident  of  a  focviga  dorpootaoa  wkidi 
ooly  axicta  aad  doM  tmiiiMM  in  <»•  fUte  is  not  ■object  to  tlio  aerrioa  cl 
prooett  whilo  tmponrOy  vintiiig  another  etata^  ao  as  to  bind  the  oar- 
poratiott  hi  a  tnnaitory  aetisa  afdaol  ii  aiisiiif  ia  the  alato  whara  il 
exists* 

8ytve$Ur  OaviU^  Jr.^  atul  (Xtver  E.  Shawmmj  for  the  appeU 
UntB. 

Jotiah  JZ.  jldamt  mul  5amuel  J?,  fiiiey,  for  the  appellea. 

Paxsok,  C.  J.  The  quesiioD  here  k  one  of  juriedidioii. 
The  defendant  company  ie  a  foreign  corporation^  having  Hi 
existence  and  place  of  bueineet  onlj  in  the  state  of  New  Jer* 
Bej.  It  does  not  do  bnsinesB  in  the  state  of  PennqrlTanis, 
nor  has  it  ever  done  so.  The  president  of  sud  corporation 
being  temporarily  within  this  state,  for  either  business  or 
pleasore,  it  does  not  matter  which,  was  served  with  process 
issoed  against  the  company  for  a  cause  of  action  arising  in  tb& 
state  of  New  Jersey.  The  defendant  pleaded  in  abatement  (o 
the  jurisdiction  of  the  court,  on  the  gronnd  that  the  defendant 
is  a  foreign  corporation^  and  exists  only  in  the  state  of  New 
Jersey,  etc  To  this  plea  the  jriaintiffs  filed  a  demurrer,  and 
on  argument  the  court  below  gave  judgment  for  the  delendant 

The  act  of  March  21,  1849,  provides  that  in  all  actions  in 
any  court  of  record  in  Pennsylvania  against  a  foreign  corpcvs- 
tion  not  holding  its  charter  under  the  laws  of  Penneylvania, 
*' process  may  be  served  upon  any  officer,  agent,  or  engineer  <rf 
such  corporation,  either  personally  or  by  copy,  or  by  leaving 
a  certified  copy  thereof  at  the  office,  depot,  or  usual  place  of 
bufiineBB  of  said  corporation;  and  such  service  shall  be  good 
and  valid  in  law  to  all  intents  and  purposes.**  li  was  con* 
tended  by  the  plaintiffs  that  the  service  upon  the  defendant 
company  was  good  under  this  act  of  assembly;  and  Knight  v. 
West  Jersey  £.  R.  Co.,  108  Pa.  St.  250,  56  Am.  Rep.  200,  Usher 
V.  West  Jersey  H  R.  Co.,  126  Pa.  St.  210,  12  Am.  St  Rep.  863, 
and  other  cases,  were  cited  in  support  of  this  proposition. 

It  may  be  that,  if  proper  service  had  been  made  upon  the 
company,  the  court  would  have  had  jurisdiction  under  the 
cases  referred  to.  But  the  act  of  1849  and  the  authorities 
cited  contemplate  a  foreign  corporation  doing  business  withia 
this  colli  moil  wealth.     It  wassaid  by  our  late  brother  Trunkeyi 
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fat  Knight  t*  Tr«il/«my  JZ.  &  (7«^  108  Pa.  8i«  860»S6  Am  Bepi 
SOO:  ^  The  defendantin  this  ease,  if  not  incotporated  under  the 
lawg  of  Pennsylrania,  iM  doing  businefla  therein,  else  it  could 
ooi  bare  been  made  subject  to  the  jurisdiction  of  the  oourt  of 
eommon  pleaa  of  Philadelphia.''  We  do  not  understand  that 
die  act  of  1849,  or  any  of  the  cases  dted,  eountananos  the 
doctrine  that  if  the  president  of  a  New  Jersey  corporation 
which  transacts  no  business  in  this  state  crosses  the  Delaware 
River  to  dine  with  a  friend  on  this  side,  he  thereby  carries  the 
corporation  with  him,  and  subjects  it  to  the  jurisdiction  of  the 
ooarts  of  this  state  as  to  contracts  made  or  torts  committed  in 
New  Jersey.  Under  such  circumstances  he  Is  not  here  in  his 
representative  capacity.  He  is  not  the  corporation,  nor  does 
he  bring  it  hero.  If  the  rule  were  otherwise  he  would  carry 
the  eorporation  with  him  upon  a  trip  around  the  world,  and 
lat^set  it  to  tbo  jmredielion  of  every  country  be  might  visit 
We  will  not  designate  such  a  proposition  as  absurd,  but  it 
certainly  has  not  a  shadow  of  reason  to  sustain  it.  The  law 
npoo  this  subject  is  well  stated  in  Camden  RoUing  Mill  Co. 
T.  Swede  Iron  Co^  82  N.  J.  L.  15,  as  follows:  ^  Upon  general 
principles,  and  In  the  absence  of  statotory  innovations,  it  is  to 
be  regarded  as  settled,  in  this  state  at  least,  that  if  a  foreign 
eorporation,  at  the  time  of  the  commencement  of  suit,  does 
ttot  do  bosinesa  and  has  not  any  office  or  place  of  business 
in  this  state,  •  •  •  •  such  corporation,  except  by  its  own  con- 
MDt,  cannot  be  brought  within  the  jurisdiction  of  this  or  any 
coart  of  this  state.  Under  such  circumstances,  the  officers 
or  agents  of  such  foreign  corporation,  when  they  come  into 
this  jurisdiction,  do  not  bring  with  them  their  official  char^ 
tcter  or  functions,  and  are  not  to  be  esteemed,  out  of  the 
so?ereignty  by  the  laws  of  which  the  corporate  body  exists, 
the  representatives  for  the  purpose  of  responding  to  suits  of 
law  of  such  corporate  body." 

It  is  needless  to  multiply  authorities  upon  so  plain  a  ques* 
tion.  The  alleged  injury  of  which  the  plaintiffs  complain  oc* 
^rred  in  Burlington,  New  Jersey,  the  town  in  which  the  de- 
fendant company  is  located.  There  is  no  good  reason  why  the 
courts  of  this  state  should  be  vexed  with  such  a  suit.  Yet  the 
Action,  being  transitory,  might  have  been  sustained  here,  had 
the  corporation  been  doing  business  here  and  a  proper  service 
made  upon  it  Under  the  circumstances,  the  judgment  was 
froperly  entered  for  the  defendant  upon  the  demurrer. 

Judgment  affirmed. 

Am.  Bt.  Kj».,  Vol.  XXIIL — » 
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FoRBOV  CoRPORATiONB^  PROons.—  Service  of  prooees  upon  an  officer  of 
•  foreign  eorporation  aooidentally  within  the  etata  is  not  a  Talid  eerrker 
Note  to  Hamp&oH  t.  Weare^  66  Am.  Deo.  122.  See  also  CMoradoL  Worb  ^ 
Sierra  O.  Min.  Co.^  15  CoL  499;  22  Am.  St  Rep.  433,  and  note.  The  mU 
for  service  of  snmmons  npon  a  foreign  corporation  is  to  serve  the  chief  officer 
of  the  same  if  he  can  be  fonnd  within  the  jurisdiction,  or  if  not^  then  any 
managing  agent:  Chicago  €te,  B.  B*  Co.  t.  Mannhg,  28  Keb.  552.  For  the 
mle  of  service  npon  a  foreign  insnrance  company  nnder  the  Indiana  aot  el 
1883^  see  Bthm  t.  Oorman  Im.  tie,  /im(.»  125  Ind.  ISfiw 
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(141  PlVVSTLTAinA  STATS,  M6.] 

irin8AH0&  —  ChrABLi  iHD  Cabpbt-olxamxnq  BsTABLnRMsirr  loealsd  fai  • 
neighborhood  devoted  to  private  residences,  and  rendering  an  adjoining 
house  and  home  nnoomfortable  by  the  dnst  and  moths  from  tiie  sarpete 
in  prooess  of  denning,  and  from  tiie  stench  arisiQg  from  tiie  stnbli^  Is  a 
nnisanee^  and  may  be  enjoined. 

Oearge  B.  Carty  for  the  appellants. 
WiUiam  Oorman^  for  the  appellee. 

Per  Curiam.  The  evidence  fully  justified  the  finding  of 
the  master  that  defendants'  stable  and  carpet-cleaning  estab- 
lishment were  nuisances.  While  such  establishments  are  not 
necessarily  nuisances,  or  nuisances  per  m,  they  may  become 
BO  by  reason  of  their  location,  and  the  manner  in  which  the 
business  is  conducted.  It  is  necessary  to  have  earpets 
cleaned,  and  this  involves  a  place  where  such  work  may  be 
done;  but  care  should  be  exercised  to  locate  such  establish- 
ments where  they  will  cause  the  least  annoyance  to  others. 
In  this  case  the  defendants  selected  a  neighborhood  devoted 
to  private  residences,  and  immediately  adjoining  the  com- 
plainant's house.  The  natural  result  followed,  and  his  home 
whn  rendered  uncomfortable  by  the  dust  and  moths  firom  the 
carpets  in  the  process  of  cleaning.  This  was  not  an  imagi- 
nary grievance;  it  was  a  reality;  a  nuisance  of  a  very  serious 
character.  Nor  was  the  stable  less  so,  by  reason  of  its  loca- 
tion. The  appellants  might  have  avoided  this  difficulty  by 
selecting  a  different  neighborhood  for  their  operations. 

The  decree  is  affirmed,  and  the  appeal  dismissed,  at  the 
oosti  of  the  appellants. 

KvuAKon— What  abi.  — The  issuing  of  sool  from  a  smoke-slaok  may 
he  enjoined,  where  it  oonstitntes  a  disagreeable  nnisancs  in  a  large  mtjr 
BMvam  T.  Jeoyer,  78  CaL  248;  1  Am.  St  Rep.  51,  and  note.    Offensif«  odon 
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id  nDellfl  of  a  loatbMiiM  trade  are  a  nniianoe,  aod  may  be  abated,  if  detri* 
■wntal  to  the  eomfort  of  thoee  dwelling  in  the  vioinity:  Aahbrook  y.  ComnKm' 
weaUK  1  Baah,  139;  80  Am.  Deo.  did,  and  notes  People  t.  Detroit  etc  YKorit, 
a2 Mioh. 471|  Fogg r.  Neoada etcSTgOo^^ Ker.  429.  A  Uvery^sUble  in  a 
town  it  not  a  antianoe  prima  faek^  bat  beoomet  eo,  if  need  or  kept  to  as  to 
destroy  the  eomfort  of  owners  or  oooapanta  of  adjoining  premieee:  Burditt  t« 
Swemoou,  17  Tex.  499;  97  Am.  Deo.  698^  and  note^  Oiford  t.  HuUU,  62  Vt 
Ma.  la  SmeqinekBuma  F.  Co,  t.  MaUme,  73  Md.  269,  the  oarrying  on  of  a 
•ommeroial  fertaliaer  eetabliehment^  from  which  gaaee  eeeaped,  eo  noziooe  ia 
•haraeter  ae  to  alliMt  tiie  health  of  the  family  of  aa  adjoiaiag  land-owaei^ 
vaa  doeidod  ta  bo  a 
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Tbxas  and  Paoifio  Railway  Gompavt  t;.  Milleb. 

[79  Tbxai,  n.] 

LlABIUTT  OF  lUlLWAT   OOMPANT    lOB   NwiLIOIlfOI    WHIU   tS  HaHDS  Of 

RiOBiYSRa.  —  A  railway  company  in  liable  for  personal  injariet  reoeiTed 
through  negligence  of  ita  employees  while  it  is  in  the  hands  of  a  reoeiTer 
under  snbstantially  the  same  state  of  facts  as  was  shown  in  the  case  of 
Texas  Pac  Ity  Co.  ▼.  Johnwn,  76  Tez.  421;  18  Am.  St  Rep.  0a 
Dorr  ov  Railway  Cohpant  to  Usb  Gi^batist  Oarb  nr  Pbotidiro  foe 
Safett  of  Passbnobrs.  « It  is  the  duty  of  a  railway  company  to  nee 
•nch  means  and  foresight  in  proyiding  for  the  safety  of  passengers  as 
persons  of  the  greatest  care  and  prudence  usually  nso  in  similar  osoea. 
This  rule,  imposing  upon  it  the  highest  degree  of  care,  applies,  howcTer, 
-only  to  those  means  and  measures  of  safety  which  the  passenger  must 
■of  necessity  tmnt  wholly  to  it»  and  is»  in  general,  applicable  only  to  the 
period  during  which  it  is  in  a  certain  aense  the  bailee  of  the  pencil  of 
the  passenger.  Bat  this  degree  of  care  is  required  of  all  passenger  car- 
riers in  reference  to  the  movement  of  a  train  at  a  station,  as  well  as  on 
the  road;  for  orer  such  movement  the  passenger  has  no  more  control  in 
the  one  case  than  in  the  other,  and  must  trust  wh<^y  to  the  carrier,  aa 
he  does  when  sitting  in  the  car  as  to  the  rate  of  apeed  or  any  other  mat- 
ter affecting  his  safety.  The  transit  of  a  passenger  cannot  be  considered 
as  ended  until  he  has  left  the  car. 

OOVTBIBUTORT    NboLIOBNGS    OF    PABSBNOBB   DbFBATB    HIS   RlOHT  VO  Rb- 

OOYBB  against  a  carrier,  eren  in  a  case  in  which  the  latter  baa  not  vaed 
the  proper  degree  of  care. 

BiFiTSAL  TO  OiVB  Chabgb  MOT  Ground  FOE  Rbfxbbal  whbn.  — The  re- 
fusal to  give  a  charge  to  the  effect  that  there  is  no  evidence  in  the  case 
tending  to  show  a  given  state  of  facts  is  not  a  ground  for  rcTersal,  no 
notice  having  been  taken  of  such  matter  in  the  genoral  ohaigt  of  the 
courl 

Wbbthbb  Railway  Pabsbngbb  uum  bb  Absutbd  nr  Auoamro  fbom 
Oab  QuBnTOR  FOB  JuBT  whbnI  —  The  question  whether  or  not  the 
failure  of  the  employees  of  a  railway  company  to  assist  a  female 
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gcr  laden  with  ImiidlM  in  alightiag  from  a  ear  !■  a  want  of  tflia*  moanin 
of  oare  wUoh  tho  company  owes  to  b«r  at  a  pamengsr,  is  ono  to  W  do- 
tcmuiied  by  tho  Jaiy  npon  a  oonsidoratiOB  ol  aU  tho  droomttanoat  Uk 
tha  partieiilar  caaa. 

SraoiAL  Xssujn — SuBMiaaioK  ov,  nr  Dibobrtiok  gv  Couter. — It  rerti  ia 
Iha  disoretiott  of  tho  oonrt  whether  a  g'loral  Terdiot  shall  be  taken,  or 
one  ia  answer  to  speoial  imnes;  and  to  justify  a  reversal  of  a  judgment 
on  the  gronnd  that  the  oonrt  refused  to  submit  special  issues,  it  must 
he  shown  that  this  discretion  has  been  clearly  abused. 

SraozAL  Lnim  Insufticiknt  to  Authorizb  Judgment,  when  properly  an- 
swered, ought  not  to  be  submitted  to  the  jury, 

Bmbt  to  Dum  188  AS  TO  Onb  Paett  to  AcTnoN.  —  Where  a  plaintiff  sues 
both  a  railway  oempany  and  the  eenduotor  of  one  of  its  trains,  he  may 
dismiss  as  to  the  conductor  at  any  time  before  the  jury  retires,  whers 
the  facts  do  not  show  that  he  was  made  a  party  for  the  purpose  of  weak- 
ening the  efibot  of  his  evidence  if  offered  as  a  witness  for  the  defendant. 
And  the  fact  that  defendant^  counsel  did  not  know  of  the  dismissal 
QBtil  seme  time  after  the  trial  is  immateriaL 

Action  to  recover  damagea  for  personal  injuries.  The  ojun* 
ion  states  the  case. 

J7.  JD.  I\tnd$rga9ty  for  the  appellant. 

J(une$  2Vm^,  for  the  appellee. 

Statton,  0.  J.  Plaintiff  sues  to  recover  damages  for  in- 
jurj  done  to  his  wife,  alleged  to  have  been  caused  by  the  neg- 
ligence of  servants  of  receivers  then  in  charge  of  appellant's 
railway,  whereby  she  was  injured  in  alighting  from  a  train. 

A  judgment  for  two  thousand  five  hundred  dollars  was  ren* 
dered  for  the  plaintiff,  and  there  is  no  claim  that  this  is  ex* 
cessive;  but  it  is  urged  that  the  court  should  have  granted  a 
new  trial  on  the  ground  that  the  weight  of  the  evidence 
showed  that  the  train  remained  at  the  station  where  plain- 
tiff's wife  was  to  leave  it  a  sufficient  length  of  time  for  her  to 
have  alighted  with  safety;  and  further,  because  no  negligenoa 
on  the  part  of  the  persons  operating  the  train  was  shown. 

The  evidence  was  conflicting  as  to  the  time  the  train  stopped 
at  the  place  plaintiff's  wife  was  to  leave  it,  but  all  tends  te 
show  that  she  was  injured  by  a  fall  caused  by  the  starting  of 
the  train  while  she  was  alighting,  and  that  in  this  she  had 
no  assistance  from  any  servant  of  the  receivers. 

Her  own  statement  shows  that  she  had  several  bundles, 
and  started  to  leave  the  train  as  soon  after  it  stopped  as  she 
eould  while  thus  encumbered,  and  that  while  she  was  alight- 
ing the  train  started  suddenly  and  threw  her  down,  inflicting 
thereby  serious  injury. 
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So  standing  the  evidence,  we  are  not  authorized  to  levene 
the  judgment  on  account  of  the  ruling  of  the  trial  judge  on 
the  motion  for  new  trial.  Substantially  the  same  facts,  to  fix 
liability  on  appellant  for  an  injury  inflicted  while  its  road 
was  in  the  hands  of  receivers,  are  shown  as  was  in  the  case 
of  Texas  Pae.  Ry  Co.  t.  Johnson,  76  Tex.  421,  18  Am.  St  Rep. 
60,  and  in  several  other  cases,  and  the  same  defenses  were 
urged  against  liability  and  against  the  right  of  plaintiff  to 
maintain  this  action  or  any  other,  save  in  the  court  that  ap- 
pointed the  receivers,  whom  it  had  long  before  discharged^ 
and  all  property  in  their  hands  returned  to  appellant. 

The  assignments  of  error  relating  to  the  rulings  on  theee 
defenses  have  been  fully  considered  in  cases  heretofore  de* 
cided,  and  need  not  be  further  discussed. 

The  court  instructed  the  jury  as  follows:  ^  If  you  believe 
from  the  evidence  that  on  the  arrival  of  the  train  on  which 
Mrs.  Miller  was  a  passenger  at  Woodlawn,  that  she  used  re** 
sonable  diligence,  circumstanced  and  conditioned  as  she  was, 
to  get  off  said  train,  and  that  the  train  did  not  stop  a  sufll- 
cient  length  of  time  to  enable  her  to  alight  from  the  same  in 
safety,  and  that  while  she  was  endeavoring  to  get  off,  the  train 
started  with  a  jerk  and  caused  her  to  fall,  and  in  said  fall  she 
was,  without  failure  on  her  part  to  use  ordinary  or  reasonable 
care  for  her  own  safety,  injured,  then  you  will  find  for  the 
plaintiff.  You  are  further  instructed  that  if  the  train  did  nol 
stop  long  enough  at  Woodlawn  to  enable  Mrs.  Miller,  in  her 
condition  and  circumstances,  to  get  off  in  safety,  and  when 
she  was  trying  to  get  off  the  train  the  train  started,  and  while 
it  was  moving  she  undertook  to  get  off  and  was  injured,  and 
in  so  trying  to  get  off  a  moving  train  was  herself  guilty  of  a 
want  of  ordinary  care,  as  defined  to  you  hereinafteri  then  you 
will  find  for  the  defendant" 

These  charges  having  been  given  in  connection  with  one 
which  was  as  follows:  "  If  the  train  stopped  long  enough  for 
Mrs.  Miller  to  have  gotten  off  safely,  circumstanced  and  con- 
ditioned as  she  was,  and  she  failed  to  use  reasonable  diligence 
to  get  off,  and  unnecessarily  and  negligently  remained  upon 
the  train  till  it  started^  and  then  undertook  to  get  off  and  was 
thrown  down  and  hurt,  then  the  plaintiff  cannot  recover,''  it 
is  urged  that  it  was  error  to  give  this  last  charge,  '*  because  it 
made  it  necessary  to  show  both  the  negligence  of  plaintiff's 
wife  and  defendant's  care  to  entitle  defendant  to  a  verdict" 
We  do  not  think  the  charge  susceptible  of  such  a  construction. 
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The  jury  would  rather  have  understood  from  that  charge, 
considered  alone,  that  plaintiff  would  not  be  entitled  to  re- 
cover if  his  wife  did  not  use  reasonable  diligence  to  leave  the 
train,  if  it  stopped  a  sufficient  length  of  time  to  have  enabled 
her  to  do  so  safely,  without  reference  to  any  other  fact  than 
that  the  train  was  in  motion  when  she  attempted  to  leave  it; 
and  looking  to  all  the  charges  quott  d,  there  is  not  the  least 
reason  to  believe  that  the  jury  were  misled  in  any  respect  hurt- 
ful to  appellant 

The  court,  after  instructing  the  jury  that  it  was  the  duty 
of  persons  operating  a  railway  train  to  stop  at  stations  long 
enough  for  passengers  to  alight  in  safety,  and  that  it  was  the 
duty  of  passengers  to  use  that  time  with  reasonable  diligence, 
instructed  that  'Mt  is  the  duty  of  a  railway  company  to  use 
•uch  means  and  foresight  in  providing  for  the  safety  of  pas- 
sengers as  persons  of  the  greatest  care  and  prudence  usually 
use  in  similar  cases,"  which,  it  is  claimed,  was  erroneous, 
*'  because  such  a  duty  does  not  rest  on  a  passenger  carrier 
with  reference  to  the  length  of  time  they  stop  at  stations  for 
the  passengers  to  alight,  nor  as  to  the  condition  of  the  plat- 
form." 

In  support  of  this  proposition,  counsel  quotes  from  the  case 
of  Railway  v.  Marion,  27  Am.  &  Eng.  R'y  Gas.  132,  the  fol- 
lowing: ^'  It  is  only  in  respect  to  these  accidents  which  hap- 
pen to  the  passenger  while  he  trusts  himself  to  the  safety  of 
the  carrier's  means  of  transportation,  or  to  the  skill,  diligence, 

and  care  of  his  servants,  that  the  rule  applies It  does 

not  apply  where  the  occasion  of  the  hurt  of  the  passenger  was 
an  active,  voluntary  movement  on  his  part,  combined  with 
some  alleged  deficiency  in  the  carrier's  means  of  transporta- 
ta<Hi  or  accommodations;  and  the  reason  is,  that  in  such  a  case 
it  is  necessary  to  consider  whether  there  may  not  have  been 
contributory  negligence  on  the  part  of  the  passenger." 

This  language  was  used  in  discussing  the  sufficiency  of 
facts  stated  to  raise  a  presumption  of  negligence  in  a  case  in 
which  a  passenger  who  attempted  to  alight  from  a  moving 
train  was  basing  his  right  to  recover  on  the  ground  that  a 
railway  platform  was  defective. 

It  is  said  by  an  elementary  writer  that  ^  the  rule  imposing 
upon  the  carrier  of  passengers  the  highest  degree  of  care  has 
this  limitation:  it  applies  only  to  those  means  and  measures 
of  safety  which  the  passenger  of  necessity  must  trust  wholly 
to  the  carrier*    It  is,  in  general,  applicable  only  to  the  period 
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during  which  the  earner  is  Id  a  eertaio  aense  the  bailee  of 
the  person  of  the  passenger'':  Thompson  on  Carriers  of  Paa» 
sengers,  209. 

The  role  thns  stated  seems  reasonable,  and  nnder  it  we  be-^ 
lioTe  the  charge  of  the  coart  was  correct,  in  new  of  the  fads 
of  the  case. 

The  Injarj  ocenrred  on  account  of  the  morement  of  die 
train  before  Mrs.  Miller  alighted,  and  we  are  of  opinion  thai 
in  reference  to  the  movement  of  a  train  at  a  station,  as  well 
as  on  the  jonmej,  the  degree  of  care  declared  by  the  charge 
is  required  of  all  passenger  carriers;  for  over  such  movement 
the  passenger  has  no  more  control  in  the  one  case  than  in  the 
other,  and  must  trust  whollr  to  the  carrier,  as  does  he  when 
sitting  in  a  car  as  to  the  rate  of  speed  or  anj  other  matter 
affecting  his  safety.  The  transit  cannot  be  considered  ended 
until  the  passenger  has  left  the  car;  but  while  this  is  so,  the 
liability  of  the  carrier,  even  in  a  case  in  which  he  has  not 
used  the  proper  degree  of  care,  may  be  defeated  by  the  con* 
trihutory  negligence  of  the  passenger. 

While  the  petition  in  this  case  alleged  that  the  ^platform 
at  Woodlawn  was  not  safe  and  long  enough  for  the  purpose 
for  which  it  was  built,  .  •  •  .  and  that  there  was  no  platform 
by  the  step  where  his  said  wife  got  off  said  train,"  there  was 
no  evidence  showing  that  the  platform  was  in  any  respect 
defective,  but  there  was  evidence  from  which  it  might  be  in* 
ferred  that  the  steps  of  the  car  were  just  beyond  its  end. 

The  charge  of  the  court  made  no  reference  to  a  possible  lia- 
bility on  account  of  any  defect  in  the  platform,  but  appellant 
asked  a  charge  to  the  effect  that  there  was  no  evidence  of  any 
defect  in  the  platform,  and  that  no  verdict  could  be  found  in 
favor  of  plaintiff  on  account  of  its  condition.  The  refusal  to 
give  this  charge  is  assigned  as  error. 

It  has  been  frequently  ruled  that  the  giving  of  a  charge 
upon  a  state  of  facts  there  was  no  evidence  tending  to  show 
the  existence  of,  was  erroneous,  because  misleading;  but  it  has 
never  been  held  that  the  refusal  to  give  a  charge  to  the  effect 
that  there  was  no  evidence  tending  to  show  a  given  state  6t 
facts  was  ground  for  reversal. 

The  court  refused  to  give  the  following  instruction:  ''The 
Jury  are  charged  that  there  was  no  duty  resting  on  the  de* 
fendant^s  servants  in  charge  of  said  train  to  assist  Mrs.  Miller 
from  the  train,  unless  she  shows  that  from  disability  or  in- 
firmity on  her  part  she  was  unable  to  get  off  readily  witiiovi 
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aesifltanoe.  She  must  show  also  that  tbe  employees  in  eharge 
of  the  train  knew  of  such  disability  or  infirmity  before  p)aiii- 
tiff  can  recover  on  account  of  any  negligence  of  the  defend- 
ant in  not  haying  some  person  there  to  assist  Mrs.  Miller  off.'' 

The  court  had  instructed  the  jury  as  follows:  ^  Whether 
or  not  the  failure  to  assist  Mrs.  Miller  in  getting  off  the  train 
on  the  part  of  the  persons  in  charge  of  said  train  was  a  want 
of  that  measure  of  care  which  the  employees  of  said  receivere 
owed  to  her  as  a  passenger,  you  will  determine  from  all  the 
circumstances,  taking  into  consideration  the  failure  on  her 
part  to  ask  for  such  assistance." 

The  cTidence  showed  that  Mrs.  Miller  attempted  to  alight 
from  the  car  at  the  proper  place,  and  that  some  of  the  em* 
ployees  assisted  or  attempted  to  assist  her. 

The  conductor  stated  that  it  was  the  duty  of  the  brakeman 
to  assist  passengers  to  enter  and  leave  the  train,  and  that  thia 
was  also  the  duty  of  the  porter  as  to  persons  who  were  at  the 
proper  place,  or  when  requested.  The  testimony  of  the  porter 
was  to  the  same  effect. 

There  are  eases  that  seem  to  hold  as  matter  of  law  thai 
no  duty  rests  upon  carriers  of  passengers  by  rail  to  assist  pei^ 
eons  entering  or  getting  off  their  cars:  Raben  ▼.  Railway^  81 
Am.  &  Eng.  R'y  Cas.  49;  ReAen  ▼.  Railway^  83  Am.  A  Eng. 
R'y  Cas.  520;  New  Orlean$  etc.  R.  R.  Co.  r.  Statham^  42  Misa. 
614;  97  Am.  Dec.  478. 

A  contrary  ruling  seems  to  have  been  made  in  JeffersonviUe 
€ie.  R.  R.  Co.  T.  Hendricks^  41  Ind.  69,  and  in  Jefferaonville  etc.. 
R.  R.  06.  y.  Hendricks,  26  Ind.  282. 

Miseouri  Pac.  R'y  Co.  y.  Wortham,  78  Tex.  27,  was  a  case 
in  which  a  female  passenger  was  injured  while  alighting  from 
a  car,  on  account  of  an  unsafe  foot-rest  between  the  lower  step 
of  the  car  and  the  ground;  and  while  declining  to  say  that  it 
was  the  duty  of  employees  of  the  carrier  to  give  assistance  to 
persons  entering  or  leaving  a  train  if  proper  means  for  doing 
this  with  safety  were  furnished,  it  was  said  that  the  carrier 
''owed  her  the  duty  of  providing  not  only  a  reasonably  safe 
appliance  for  enabling  her  to  alight  in  order  to  make  the 
transfer,  but  the  safest  that  had  been  known  and  tested.** 

As  already  said,  the  degree  of  care  necessary  to  be  exercised 
by  tbe  carrier  was  correctly  stated  in  the  charge  of  the  court, 
in  view  of  the  facts  of  the  case;  and  whether,  to  constitute  this 
degree  of  eare,  it  was  necessary  that  employees  of  the  carrier 
should  have  assisted  Mrs.  Mills  r  to  alight  from  the  train,  was 
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properly  and  corrcotlj  submitted  to  the  jurj  in  the  charge 
l^ven. 

To  have  given  the  charge  requested  by  appellant  would 
have  been  erroneous,  and  an  assumption  on  the  part  of  the 
-court  to  decide  a  mixed  question  of  law  and  fact. 

Appellant  requested  the  court  to  submit  to  the  jury  two 
•special  issues,  which  only  required  answers  to  the  questions, 
How  long  did  the  train  stop  at  Woodlawn?  What  would 
have  been  a  reasonable  time  for  Mrs.  Miller  to  get  off  the  car 
after  the  train  stopped? 

The  court  refused  to  submit  them. 

The  statute  provides  that  **  the  jury  shall  render  a  general 
or  special  verdict,  as  may  be  directed  by  the  court*  and  the 
verdict  shall  comprehend  the  whole  issue,  or  all  the  issues 
submitted  to  them  ":  R.  S.,  art.  1333. 

It  rests  in  the  discretion  of  the  court  whether  a  general 
verdict  shall  be  taken,  or  one  in  answer  to  special  issues;  and 
if  this  be  a  matter  that  this  court  would  revise,  it  would  re- 
quire  a  showing  that  this  discretion  had  been  clearly  abused, 
to  justify  a  reversal  of  a  judgment  on  the  ground  that  the 
€Ourt  had  refused  to  submit  special  issues. 

If  special  issues  are  submitted,  they  should  be  such  that, 
upon  proper  answers  to  them,  the  court  could  properly  render 
a  judgment.  If  the  two  issues  presented  by  the  charges  asked 
had  been  submitted  and  answered  most  favorably  to  ap- 
pellant under  the  issues  of  fact  in  the  case,  no  judgment 
could  properly  have  been  rendered;  and  if  answered  adversely 
to  appellant,  would  have  been  insufficient  to  have  authorized 
any  judgment  for  appellee. 

The  conductor  in  charge  of  the  train  when  Mrs.  Miller  was 
injured  was  made  a  defendant,  and  testified  in  behalf  of  ap- 
pellant and  himself,  and  Mrs.  Miller  was  a  witness  in  behalf 
of  plaintiff. 

During  the  argument  before  the  jury,  counsel  for  appellant 
was  insisting  that  Mrs.  Miller  was  an  interested  witness,  and 
therefore  not  entitled  to  such  credit  as  she  would  otherwise 
be,  and  that  witnesses  for  appellant  were  disinterested,  and 
therefore  entitled  to  credence,  when  counsel  assisting  leading 
oounsel  for  the  plaintiff  remarked  that  the  conductor  was  an 
interested  witness,  being  a  defendant  against  whom  a  judg* 
iment  was  sought 

After  the  close  of  the  argument,  without  the  knowledge  of 
•counsel  for  appellant,  the  case  was  discontinued  as  to  the  con- 


Oec  1890.]    TuA8  and  Pacivic  R'y  Ck>.  v.  Millbb.       816 

factor  by  leading  counsel  for  the  plaintiff,  and  this  fact  seems 
not  to  have  come  to  the  knowledge  of  appellant's  counsel  until 
many  days  after  the  trial,  when  an  amended  motion  for  new 
irial  was  made,  on  account  of  the  facts  herein  stated. 

It  18  urged  that  the  court  should  have  granted  it 

It  was  the  right  of  plaintiff  to  make  the  conductor  a  party, 
and  to  dismiss  as  to  him  at  any  time  before  the  jury  retired. 
The  facts  do  not  show  that  he  was  made  a  defendant  for  the 
purpose  of  weakening  the  effect  of  his  evidence  should  he  be 
*«ffered  as  a  witness  for  the  defendant. 

If  counsel  had  been  informed  of  the  dismissal  of  the  case  as 
to  him,  this  could  not  in  any  manner  have  affected  the  ques- 
tion of  bis  credibility  in  so  far  as  that  might  be  affected  by 
lus  interest  in  the  action;  for  his  testimony  would  be  consid- 
ered in  the  light  of  his  relation  to  the  case  at  the  time  he  tes- 
tified, and  not  as  it  subsequently  was. 

No  error  is  found  in  the  proceedings  that  led  to  the  judg- 
menti  and  it  will  be  affirmed. 

RaanvBB  of  lUiiiWAT— LtABmrr  fob  Kiouobnos.  —  A  reoeiw  hav* 
ing  eontrol  of  a  rulway  is  liable  for  injuriea  reoeivad  by  an  engineer  who^ 
withoot  fanlt  on  his  perti  is  injured  throngfa  the  negligenoe  of  the  reeeiTer 
la  vsing  defeetive  applianoee  on  the  roadt  Texas  P.  Bf  Co.  v.  Jckntom^  76 
Tn.  4S1;  IS  Am.  St.  Rep.  60,  and  extended  note.  Snit  for  personal  injii* 
me  bj  an  employee  may  be  brought  against  a  reoeiver  managing  a  lailroadt 
Bwmm  V.  Cfoy,  76  Tex.  444. 

Rsn.ROAT>  COUFANHS  —  DUTT  TO  UsB  ObBATXST  OaBS  DT  PBOVmiNO  lOB 

BinrrT  or  Passbnobbs.  —  In  explaining  the  oanse  of  an  aocident,.  the  oom* 
pany  most  show  that  it  was  one  that  eonld  not  have  been  avoided  by  the  use 
«l  the  Btmost  oare  and  pmdenpe:  PkOaMpMa  tU»  B.  R.  Co.  v.  Atidermm^ 
n  Hd.  619;  80  Am.  St.  Rep.  483,  and  extended  note.  Carriers  bind  them* 
•elves  to  oarry  psssengers  safely,  to  the  ntmoet  eare  and  diligenoe  of  very 
-oantioos  persons:  Richmond  ete.  i^'y  Ob.  v.  ScoU,  86  Va.  902;  Nagle  r.  CaU* 
^hrmiaele.  A  iSL  Co.,  88  OaL  86;  5t  LwU  eU.  R.ILC0.  v.  Pmle^,  79  Tex.  86. 

Railboad  C0MPANIB8  — Contbibutobt  Kbouobncdi  of  Passebobb— 
iUBBDio  RiOBT  TO  RsoovBB.  —A  passenger  standing  ap  in  the  caboose  of 
a  freight  train,  when  seats  are  provided  for  all  passengers,  is  gnilty  of  oon* 
tribntory  negligenoet  WaUace  v.  IKettem  etc  JLB.  Co.,  98  N.  C.  494;  2  Am. 
fli.  Rep.  SMb  and  note.  Where  a  passenger's  aots  are  the  proximate  cause 
«f  hie  injury,  he  cannot  recover:  Skhmond  He,  B.  B.00kr»  Pkfdeeeimer,  86 
Va.  798;  Herman  v.  Ckka^  etc.  B^yCo..  79  Iowa,  161;  Beei  v.  AiOeU,  84  Ya. 
SSI;  OsMonl  V.  DtiroU  He.  iTy  Co..  79  Mich.  686;  mchmtrnd  He.  B.  B.  Oo. 
w.  Teamteme,  86  Va.  86a 

RAn.BOAP  OoMPAHns.  — A  aonduotov^s  duty  does  not  require  him  to  ae- 
sist  a  female  passenger  to  alight  from  the  car,  with  her  two  small  children, 
when  she  readiee  her  destinations  Babem  v.  OeiUnU  ste.  B^p  Oa*  78  lowai 
J79;  6  Am.  81  Rep^  708^  and  note. 
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Tatlob,  Bastrop,  and  Houston  Bailwax  Com* 

PANT  V.  Tayloe. 
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Oknsbal  DnnrBvnt  will  hov  Rbaoh  Pmuxrv*  Clasm  vkk  Bkbhtlabt 
IXucAon  WBSV.  —  Ia  aft  tetion  lo  r«eover  aotaal  »nd  exemplary  dam- 
agea,  il  the  petition  ii  tuffiQient  for  the  recovery  of  actaal  damAgeB,  a 
defect  thereio  in  stating  a  claim  for  exemplary  damages  oannot  be 
reached  by  a  general  demurrer. 

OoMMTiov  or  Railway  Track,  BhriDnrcB  ov,  wbbn  Aomimibu.  —  In  «i 
action  to  recover  for  injnrias  received  in  a  railway  wreck*  endnms 
tending  to  show  the  condition  of  the  track  and  road-bed  immediately 
before  and  at  the  time  of  the  wreck,  at  places  other  than  where  the- 
wreck  occarred,  is  admiaaihie. 

NBOLioBN<n  —  Instrdction  ab  to^  whbn  SmmciBHT.  —  It  is  saffioieat  br 
the  court  to  state,  in  its  charge  to  the  jury,  the  law  of  n«%ligenae  an  a|h 
plied  to  the  faota  of  the  case,  without  giving  any  abstract  definitions  o^ 
negligence,  gross  negligence,  or  contributory  negligence. 

Risks  not  Assumed  by  Employes  ow  Railway  OoicPAirr.^A  railway 
employee  traveling  to  his  work  over  a  part  of  the  oompany's  road, 
where  he  owes  no  duty  of  inspection,  does  aotaasnme  riakfl  from  deloclB 
in  the  road-bed,  track,  or  bridgea  which  render  hia  employment  more 
hasardoua  than  ia  reasonable.  It  is  the  duty  of  the  company  to  keep  its- 
road  in  a  reasonably  safe  condition,  and  every  employee  has  the  right 
te  assume  that  a  part  of  the  road  which  be  is  not  required  to  inspect  or 
repair  is  in  such  condition. 

Bmploybs  only  Bound  to  Exbrcisb  Garb  ib  Line  ob  his  Dorr.  —  An 
employee  who  knew  of  the  defect  that  caused  injury  to  him  must  be 
held  to  have  assumed  the  risk  occasioned  thereby;  but  he  ia  not  bonnd 
to  exercise  care  in  knowing  the  fact,  unless  it  is  in  the  line  of  his  dnty. 

Railway  Company  Pkrmittino  its  Road  to  be  Defective  Chabobablk 
WITH  NsQLiOENCb — A  railway  company  that  permite  its  road-be^ 
track,  or  bridges  to  become  so  defective  and  out  of  repair  as  to  reader 
the  operation  of  its  trains  over  the  same  more  dangerous  to  its  em- 
ployees than  is  reasonable  and  proper,  is  guilty  of  negligence.  And 
a  oourt  may,  without  saying  anything  about  negligence,  instmct  tbr 
Jury  that  if  a  railway  company  permits  its  road-bed  and  track  to  b^ 
come  unreasonably  dangerous  to  its  employees,  a  recovery  may  be  had 
against  it. 

Bbror  in  Gharob  to  Jury,  when  Harmlbse.  —  Where  a  Terdict  flnda 
actual  damages  only,  an  error  in  the  charge  te  the  jury  eonoemiag  sn» 
emplary  damages  is  harmless. 

€k>HTRiBUT0RY  Neolioenob,  What  OoOTnTOT^ — In  SB  aotiaa  brongli^ 
by  a  wife  against  a  railway  company  to  recover  damages  for  the  deatb 
of  her  husband,  a  charge  t6  the  jnry  that  if  the  deceased  was  guilty 
of  contributory  negligence  the  plaintiff  could  not  reoever,  and  that  in 
riding  on  the  train  of  the  defendant  it  was  the  duty  of  the  deoeasad  t» 
•ondnot  himself  as  a  man  of  ordinary  pmdenoe  and  oare  wonld  have 
done  under  the  circumstances  in  which  he  was,  and  if  ha  teilad  te  nsa 
•neh  ordinary  eare,  and  by  so  doing  bronght  about  or  eaatrilMited  te  hin 
own  death,  he  would  be  guilty  of  oonteibiitQcy 
states  the  law.  * 
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<7vKXOiS8ART  Oraros,  Rktusal  TO  GiTX,  VOT  BSBOR.  —  Wh0re  » tUtatt 
proTidea  that  »  person  saing  for  the  death  of  another  cannot  reooTer 
nnlera  the  deceased,  if  living,  oould  recover,  it  ia  not  necessary  to 
charge  the  jnxy  to  that  effect^  and  it  it  not  error  to  refvae  to  do  so. 

BvADKM  or  Pboov  nor  vfws  Plaintiff  whkn.  -*  WlMtti»  in  an  aatioii  for 
negligenosb  there  ia  no  defect  in  the  plaintiff 'a  proof,  and  th«  issues 
npon  the  facts  are  clearly  submitted  to  the  jury,  it  would  be  improper 
to  charge  the  jury  that  the  burden  of  proof  is  upon  the  plaintiff  to  es- 
tablish negligence  on  the  part  of  the  deteodant. 

BinrsAi.  TO  Oitb  Chargb  mrbBiT  Rsitbratuio  Phingiplb  or  Onb  Al* 
JLBADT  GiTBK  HOT  Erbob.  —  A  oourt  may  properly  refuse  to  give  a 
charge  which  merely  reiteratea  the  principle  of  the  general  charge  al* 
ready  given. 

Action  to  recover  for  injuriea  resalting  in  death.  The 
opinion  states  the  case. 

3.  JR.  Fishery  for  the  appellant 

Coehran  and  Parker^  for  the  appellee. 

Collard,  J.  This  suit  was  brought  by  Mrs.  M.  V.  Taylor 
agahist  the  appellant  railway  company  for  actual  and  ex- 
emplary damages  because  of  injuries  to  her  husband,  result- 
ing in  his  death,  while  riding  on  defendant's  work-train,  he 
being  at  the  time  an  employee  of  defendant  as  a  section-fore- 
man. He  was  section-foreman  of  section  No.  2.  He  received 
his  injuries  on  section  No.  5,  which  was  in  charge  of  Section- 
foreman  Pierce. 

On  the  morning  of  the  28th  of  March,  1888,  defendant 
started  its  work-train  from  Taylor  south  towards  Bastrop, 
picking  up  the  bosses  of  the  various  sections  and  their  hands, 
intending  to  take  them  to  a  gravel-pit  between  Sayers  and 
Bastrop,  there  to  load  the  cars  with  gravel  for  use  of  the 
road.  The  train  was  composed  of  an  engine,  tender,  twelve 
flat-cars,  and  a  caboose.  By  the  time  the  train  had  reached 
Cedar  Hollow,  on  section  No.  5,  where  the  accident  occurred, 
fiome  twenty  or  twenty-five  men  had  been  taken  aboard  the 
train.  There  was  evidence  showing  that  the  caboose  was 
<srowded,  and  some  of  the  men  rode  on  the  flat-cars,  of  which 
there  were  twelve  in  the  train.  It  was  more  dangerous  to  ride 
on  the  flat-cars  than  in  the  caboose.  It  was  customary  for 
the  men  to  ride  on  the  flat-cars  whenever  they  pleased,  and 
the  custom  was  known  to  the  company.  There  was  no  order 
prohibiting  such  practice.  Taylor  rode  awhile  in  the  caboose, 
then  moved  onto  the  flat-car  near  the  caboose,  and  then  to 
the  third  car  from  the  engine.    The  track  was  in  bad  condi- 
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tion  in  many  places.  There  were  several  defective  places 
near  the  north  end  of  a  bridge  across  Cedar  Hollow.  Right 
at  the  bridge  there  was  a  rise  on  the  north  side,  so  that  the 
engine  and  cars  south  had  to  mount  the  rise  to  get  on  a  level 
with  the  bridge.  North  of  this  there  were  uneven  places  in 
the  track,  caused  by  the  rails  and  ties  sinking  down  into  the 
road-bed  as  the  engine  and  cars  passed  over.  Thirty  feet 
north  of  the  bridge  was  the  first  sunken  rail,  at  the  first  joint 
north  of  the  bridge.  It  was  the  practice  of  old  engineerSi  wha 
were  familiar  with  the  road  and  acquainted  with  the  bad 
places,  to  reduce  the  speed  of  the  train  to. about  nine  miles  ao 
hour  in  passing  over  these  uneven  places.  It  was  dangerous 
to  run  over  them  at  a  speed  of  twelve  or  fifteen  miles  per 
hour.  When  the  trains  were  slowed  up  to  a  speed  of  not 
more  than  nine  miles  an  hour,  there  was  no  danger  at  the 
bridge.  There  was  no  danger  when  an  old  engineer  had 
charge  of  the  engine,  and  used  such  caution;  the  danger  was 
when  a  new  engineer  might  be  running  over  it. 

This  place  had  been  in  bad  order  about  a  month  before  the 
wreck.  The  road-master  had  had  his  attention  called  to  it 
by  Engineer  Oarrett,  who  slowed  up  his  train  in  passing  over 
it,  and  the  road-master  said  he  would  order  it  repaired,  and 
he  did  order  Pierce,  the  section-foreman,  to  repair  it.  Pierce 
did  repair  a  place  sixty  feet  from  the  end  of  Uie  bridge,  sup* 
posing  that  was  the  place  to  be  fixed,  but  he  said  it  was  level 
nearer  the  bridge,  and  needed  no  repairs.  The  place  he  did 
fix  he  said  he  did  not  fix  perfectly.  A  top-heavy  engine  run- 
ning over  the  place  would  roll  and  careen  to  one  side.  The 
work-train  with  the  hands  aboard,  as  before  stated,  was  mn* 
ning  over  this  part  of  the  road,  a  new  engineer  to  this  part 
of  the  road  in  charge  of  the  engine,  and  a  few  feet  before 
reaching  the  north  end  of  the  bridge  the  engine  or  tender  ran 
off  of  the  track  on  the  right  side,  not  far  from  where  the  sink 
was;  the  caps  of  the  bridge  were  struck  and  the  bridge  went 
down,  drawing  several  flat-cars  into  the  chasm.  The  train 
at  the  time  was  running  twelve  or  fifteen  miles  an  hour, — not 
more  than  schedule  time.  Taylor  was  seriously  hurt  in  the 
wreck,  and  a  few  days  thereafter  died  of  his  injuries.  Some 
of  the  witnesses  say  the  cause  of  the  wreck  was  a  loose  joint 
in  the  track  north  of  the  bridge,  that  would  sink  when  the 
engine  was  on  it  and  spring  back  level  when  the  weight 
passed  over  it  It  had  in  this  way  sunk  the  road-bed  at  the 
point  and  rendered  it  dangerous.     It  was  in  proof  by  one 
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witness  that  the  sunken  place  ran  up  close  to  the  bridge, 
within  twelve  or  fifteen  feet 

One  of  the  defendant's  engineers,  yet  in  the  employ  of  the- 
defendant,  testified  concerning  the  low  joint  north  of  the 
bridge,  on  the  right-hand  side  going  south,  and  said  he  had 
called  the  attention  of  Johnson,  the  road-master,  to  it  twice, 
and  at  one  time  slowed  over  it  and  told  him  to  watch  it;  that 
he  had  called  Pierce's  attention  to  it  three  days  before  the 
wreck.  Johnson  promised  to  have  it  fixed,  and  did  throw  off 
a  note  to  Pierce,  ordering  him  to  fix  it.  He  says:  ^'  Before  I 
was  told  where  the  wreck  occurred  I  told  my  conductor  that 
I  knew  the  spot  where  it  had  occurred.  I  knew  the  place  be- 
cause of  my  knowledge  of  its  defective  condition  there." 

It  was  in  proof  that  Taylor  had  been  on  the  train  and 
bad  passed  over  that  part  of  the  track  the  day  before,  and 
possibly  oftener,  but  it  was  not  on  his  section.  Many  others 
who  had  passed  over  the  place  said  that  they  had  not  noticed 
any  defect  in  the  track  at  the  point*  —  and  several  who  had 
been  over  it  frequently.  The  conductor  in  charge  of  the 
train  had  been  over  it  three  or  four  times,  but  had  not 
noticed  anything  wrong  there.  There  was  much  evidence 
tending  to  show  that  the  road  was  in  passable  condition,  — 
that  is,  in  ordinary  repair. 

Albrough,  another  section-foreman,  who,  with  his  men,  war 

taken  on  the  work-train  that  morning,  testified  that  he  saw 

Taylor  on  the  train.    He  says:  ''When  I  first  got  on  the  train 

I  took  my  place  in  the  caboose,  and  remained  in  there  for 

an  hour  or  so,  but  I  got  out  onto  a  flat-car  at  Coupland  and 

stayed  out  until  the  wreck.    I  was  on  the  third  car  from  the 

engine.    Taylor  was  on  the  car  with  me,  as  was  another  man 

I  did  not  know.     Taylor  was  on  the  second  car  from  the 

caboose  when  I  met  him,  and  he  went  to  the  third  from  the 

engine,  on  which  I  was  riding.     He  had  been  with  me  on 

that  car  about  twenty  minutes,  and  was  on  that  car  at  the 

time  of  the  accident  •  ...  At  the  time  of  the  wreck,  I  first 

saw  the  tender  jump  the  track,  and  by  that  time  Taylor  got 

ready  to  jump,  and  he  jumped,  and  struck  the  cap  of  the 

bridge,  and  that  was  the  last  I  saw  of  him.    I  slid  across  the 

bridge  on  the  flat  without  any  trucks  under  it  until  it  got 

over  the  bridge,  and  I  do  not  know  whether  I  jumped  or 

walked  offl    The  flat  I  was  on  scooted  over  the  opening.    I 

told  Taylor  not  to  jump.    I  told  him,  because  the  first  two^ 

cars  were  in  the  direction  he  was  going  to  jump,  and  I  war 
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Afraid  he  would  be  caught  in  the  wreok  of  the  dare.  I  waa 
sot  hurt  The  cabooae  did  not  go  off  the  track.  «  •  •  •  The 
day  before,  when  I  rodo  over  it,  it  seemed  to  be  in  fair  eondi* 
tioui  but  there  might  have  been  a  swing  in  it;  I  could  not  telL 
•  «  •  •  In  my  judgment,  that  track,  for  a  new  road-bed,  along 
there  for  about  twelve  miles,  was  in  good  condition.  All  new 
road-beds  sink  more  or  less.  All  new  road»beds  do  not  stay 
«unk;  they  are  supposed  to  be  kept  up.  When  a  place  gets 
out  of  order,  a  man  can  fix  it  up  in  a  day,  but  how  long  il 
will  stay  is  another  thing." 

Perrin,  the  engineer  in  charge  of  the  engine  at  the  time  of 
the  accident,  testified,  when  first  on  the  stand,  that  the  speed 
of  the  train  at  the  time  and  place  of  the  wreck  **was  about 
twelve  miles  an  hour;  it  might  have  been  a  mile  or  two  faster 
or  a  mile  slower;  that  is  about  the  speed."  He  said  he  **  was 
on  track  that  he  was  allowed  to  make  fifteen  miles  an  hour  on." 

He  was  afterwards  recalled,  and  testified  that  he  could  not 
state  the  speed  of  the  train  as  he  passed  over  the  place  on  the 
day  before  the  accident,  but  says:  '*I  was  going  about  as  fast 
as  I  thought  it  was  safe.  I  guess  it  may  have  been  twenty  or 
twenty-five  miles  an  hour  at  the  point  between  the  gravel-pit 
and  Elgin." 

Avery  testified  that  he  took  a  load  of  gravel  over  the  place 
the  day  before  the  wreck,  going  twenty-five  or  thirty  miles  an 
hour,  but  then  he  was  going  northy  with  engine  and  pilot  in 
front 

Other  particulars  of  the  case  will  be  stated  hereafter,  if 
required. 

The  jury  gave  verdict  for  plaintiff  for  five  thousand  dollars 
actual  damages.  Judgment  was  rendered  accordingly,  and 
defendant  appealed. 

The  first  assignment  of  error  is,  that  the  court  erred  in 
overruling  defendant's  general  demurrer  to  plaintiff's  origi* 
nal  petition,  and,  in  particular,  to  such  parts  thereof  as  claimed 
exemplary  damages. 

There  is  no  question  but  that  the  petition  was  sufficient  in 
law  for  a  recovery  of  actual  damages,  and  had  it  been  defect- 
ive in  the  claim  for  exemplary  damages,  the  defect  could  not 
be  reached  by  a  general  demurrer. 

The  next  assignment  is,  that  the  court  erred  in  permitting 
plaintiff  to  introduce  evidence  tending  to  show  the  condition 
of  the  track  and  road-bed  immediately  before  and  at  the  time 
of  the  wreck,  at  places  other  than  where  the  wreck  occurred. 
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This  question  has  been  decided  adyeredy  to  appellant  in 
Texa9  etc.  B'y  Co.  y.  D4  MiUey,  60  Tex.  194.  The  point  is 
elaborated  in  that  case,  and  needs  no  further  discussion. 

The  next  assignment  of  error  presented  in  appellant's  brief 
is,  that  the  court  erred  in  its  charge  to  the  jury*  in  failing  to 
define  the  terms  *^  negligeacev"  *' gross  negligence/'  and  '"coor 
tributorj  negligence." 

The  court  did  not  attempt  to  give  any  abstract  definitions 
of  these  terms,  but  stated  the  law  of  negligence  in  the  charge 
as  applied  to  the  facta  of  the  case,  which  was  all  that  was 
required.. 

The  appellant  further  objects  to  the  charge  of  the  court  as 
follows:  *'  The  court  erred^  in  paragraph  7  of  its  charge  to  the 
jury,  in  instructing  the  jury 'that  the  deceased,  Taylor,  in 
accepting  employment  with  the  defendant  company,  assumed 
the  risks  incidental  to  travel  over  the  road  while  it  was  in  a 
reasonably  sale  condition,  and  that  he  did  not  assume  risks 
which  grew  out  of  any  defect  in  the  road  which  reiniered  it 
more  hazardous  than  reasonable,  unless  Taylor  had  knowl- 
edge of  the  defects  occasioning  the  extra  hazard/ --*1.  Because 
said  instruction  does  not  correctly  state  the  risks  assumed  by 
an  employee  in  railroad  service;  2.  Because  it  la  a  charge 
upon  the  weight  of  evidence,  in  assuming  the  existence  of 
defects  in  the  roads;,  and  3»  Because  it  made  the  defendant 
company's  liability  for  injuries  resulting  from  defects  ia  traek, 
road-bed,  etc.,  depend  solely  upon  the  absence  of  knowledge 
ef  such  defects  on  Taylor's  part,  without  reference  to  the  fur<» 
iber  inquiry  whether,  by  the  exercise  of  reasonable  cars  and 
prudence,  Taylor  might  not  have  discovered  defects  ezpcakig 
bim  to  danger." 

The  court  instructed  the  jury  upon  thia  subject  as  followt:— * 

**  &  It  is  the  duty  of  the  defendant  to  ke^  its  reed-bed, 
iracki  and  bridges  in  such  condition  as  to  be  reasonably  safe 
to  its  employees  in  operating  its  trains  orver  same  at  a  neson* 
eble  and  proper  rate  of  speed. 

*'  7.  In  accepting  employment  firom  the  defendant,  tJie  said 
W.  8.  Taylov  accepted  tlie  risks  incident  to  travel  over  the 
load  while  it  was  in  the  condition  above  indicated,  and  he 
did  not  accept  risks  which  grew  oat  of  any  defects  in  the  road 
which  rendered  it  nu>re  hazardous  than  reasonable,,  unless  he 
had  knowledge  of  the  defects  oocaeioning  the  extra  hasard. 

**8.  If  the  defendant  permitted  its  road-bed,  tracks  and 

bridges,,  or  either  of  them,  to  become  so  defective  and  ovt  of 
M.  &W..  vou  xxhl  -  n 


S22  Taylob  etc.  Railway  Co.  v.  Taylob.       [Texas, 

repair  as  to  render  the  operation  of  its  trains  over  the  same 
more  dangerous  to  its  employees  than  it  was  reasonable  and 
proper  for  it  to  be,  this  would  be  negligence  on  the  part  of 
defendant'' 

The  seventh  paragraph  of  the  charge  only  states  facts  upon 
which  deceased  would  and  would  not  be  held  to  assume  riskSi 
and  did  not  assume  that  defects  existed,  nor  was  it  a  charge 
upon  the  weight  of  evidence.  Paragraph  8  of  the  charge,  im- 
mediately after  the  section  complained  of,  properly  submits 
the  question  of  defective  condition  of  the  road  to  the  jury. 
The  jury  were  also  told,  in  the  fourteenth  clause  of  the  chai^, 
that  if  the  wreck  was  not  caused  by  defects  in  the  road-bed, 
track,  or  bridge,  they  should  find  for  defendant:  Texm  etc. 
Ry  Co.  ▼.  Hardin,  62  Tex.  873. 

Deceased  did  not  assume  risks  from  defects  in  the  road- 
bed or  track  which  rendered  his  employment  more  hazardous 
than  was  reasonable.  It  was  the  duty  of  the  company  to 
keep  its  road  in  a  reasonably  safe  condition,  and  deceased 
had  the  right  to  assume  that  a  part  of  the  road  which  he  was 
not  required  to  inspect  or  repair  was  in  such  condition.  The 
charge,  in  this  respect,  was  the  law  of  the  case:  InUi-naiional 
$te.  Ry  Co.  v.  Bell,  75  Tex.  60. 

If  deceased  knew  of  the  defect  that  caused  the  injury,  he 
would,  as  an  employee  of  defendant,  be  held  to  have  assumed 
the  risk  occasioned  thereby,  but  he  was  not  bound  to  use  care 
in  ascertaining  the  fact  on  that  part  of  the  road  where  the 
accident  occurred.  It  did  not  occur  on  the  section  of  the  road 
of  which  he  was  foreman,  where  it  was  his  duty  to  inspect  and 
repair  the  road,  but  on  another  part  He  was  being  carried 
by  defendant's  train  on  other  employment,  in  no  wise  con- 
nected with  his  duties  as  section-foreman  over  the  road  where 
he  owed  no  duty  as  inspector.  The  rule  is,  that  if  the  em- 
ployee knows  of  defects  which  cause  injury  to  him,  he  as- 
sumes the  risk,  but  he  is  not  bound  to  exercise  care  in 
knowing  the  fact,  unless  it  is  in  the  line  of  his  duty.  The 
principle  contended  for  by  appellant  does  not  apply  to  a  case 
like  this:  Hannibal  etc.  Ry  Co.  v.  McNamara^  59  Tex.  266. 

Appellant's  next  assignment  of  error  is:  *^The  court  erred, 
in  paragraph  8  of  its  charge  to  the  jury,  in  charging,  in  efiect, 
that  if  the  defendant  permitted  its  road-bed,  track,  and 
bridges,  or  either  of  them,  to  become  so  defective  and  out  of 
repair  as  to  render  the  operation  of  its  trains  over  the  same 
more  dangerous  to  its  employees  than  was  reasonable  and 
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proper,  thie  would  be  negligence  on  the  jMurt  of  defendant, 
because  whether  the  facts  ennmerated  constitated  negligence 
or  not  was  a  question  of  fact  for  the  jary  to  determine.'' 

A  similar  charge  to  the  above  was  held  to  be  a  correct  expo* 
sition  of  the  law:  ChdfeU.  Ry  Co.  ▼.  SiUvphaiia^  70  Tex.  680, 681. 

The  foregoing  chaige  does  not  tell  the  jury  that  any  certain 
act,  or  the  omission  of  any  certain  act,  would  constitute  negli- 
gence. It  correctly  states  the  elements  of  negligence  as  ap- 
plied to  the  facts  of  the  case,  which  elements,  if  found  by  the 
jury,  would  be  a  finding  of  negligence. 

Tiie  question  of  negligence  vel  n<ya  must,  as  a  general  rule, 
be  left  to  the  jury;  but  the  court  is  not  compelled  to  use  any 
particular  set  phrases  to  communicate  to  the  jury  what  is 
n)ennt  by  it.  If  the  law  of  negligence  in  a  given  case  is  cor- 
recily  stated,  it  is  sufficient.  The  law  was  correctly  declared 
in  ti)e  charge  complained  of.  Had  the  court  instructed  the 
jury  that  if  the  defendant  had  permitted  its  road-bed  and 
track  to  become  unreasonably  dangerous  to  its  employees, 
etc.,  plaintiff  should  recover,  without  saying  anything  about 
negligence,  it  would  have  been  correct:  International  etc.  Bfy 
Co.  V.  Bell  75  Tex.  60. 

The  next  assignment  of  error  complains  of  supposed  enor 
in  the  court's  cliarge  concerning  exemplary  damages.  The 
jury  found  for  the  defendant  upon  the  issue.  If  there  was 
error  in  the  charge,  it  was  harmless. 

It  is  urged  that  "  the  court  erred,  in  paragraph  10  of  its 
charge  to  the  jury,  in  instructing  the  jury,  in  efifect,  Hhat 
in  riding  on  trains  of  the  defendant,  it  was  the  duty  of  the 
deceased  to  conduct  himself  as  a  man  of  ordinary  prudence 
and  care  would  have  done  under  the  circumstances  in  which 
he  was;  and  if  he  failed  to  use  such  ordinary  care,  and  by  so 
doing  brought  about  or  contributed  to  his  own  death,  he  would 
be  guilty  of  contributory  negligence/  because  the  instruction 
is  an  incorrect  statement  of  the  law." 

We  find  nothing  erroneous  in  this  charge.  It  is  the  law. 
The  court  supplemented  the  charge  by  telling  the  jury  that 
if  the  deceased  was  guilty  of  contributory  negligence,  plaintiff 
could  not  recover.  Such  itistructions  were  eminently  proper 
under  the  is^ue  of  contributory  negligence. 

The  next  assignment  8U]»pusrs  error  in  the  court's  charge 
upon  exemplary  dainjnxfp,  and  renisnl  to  give  charges  asked 
upon  the  subject,  which,  for  reasons  before  stated,  need  not 
be  considered. 
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The  next  Mfiignmeni  of  error  is,  that  the  oeurt  erred  in  re- 
iuaing  special  instrueiione  1  and  2  aeked  bj  defendant,  to  tba 
effect  that  plaintiff  could  not  reooter  anlwi  the  deceased,  if 
living,  could  recover. 

This  is  a  statutory  provision,  bnt  it  is  unnecessary  to  glTa 
it  in  charge  to  the  jury.  All  that  is  necessary  is  to  charge 
the  law  of  the  case.  The  requested  instruction  No.  1  sim- 
ply announced  the  rule  that  plaintiff  could  not  recover  if 
deceased  conld  not,  if  living,  and  suing  for  himself;  the 
second  was  a  reiteration  of  the  first,  and  contained  some 
other  additional  matters,  among  which  was  the  following: 
That  in  order  to  a  recovery  by  the  plaintiff,  she  must  show 
"that  Taylor  did  not  know,  and  had  not  equal  means  of 
knowing,  the  danger  to  which  he  was  exposed  in  going  over 
the  track  on  the  train."  We  have  already  seen  that  this 
charge  should  not  have  been  given,  as  deceased  was  under 
no  obligations  to  the  company  to  know  the  condition  of  the 
track  where  the  wreck  occurred,  and  hence,  although  some 
port  of  the  charge  might  have  been  correct,  it  could  not  be 
given  because  of  the  error  in  the  clause  of  the  requested 
charge  quoted. 

Defendant  requested  special  charges  instructing  the  jury 
that  the  burden  of  proof  was  on  the  plaintiff  to  establish 
negligence  on  the  part  of  defendant,  and  that  until  this  fact 
is  established,  the  law  presumes  that  the  defendant  exercised 
proper  care  for  Taylor's  safety.  There  was  no  defect  in  the 
proof  of  plaintiff,  and  nothing  in  the  case  calling  for  a  charge 
upon  the  burden  of  proof.  The  issues  upon  the  facts  were 
dearly  submitted  to  the  jury,  and  it  would  have  been  im» 
proper  to  charge  that  the  burden  of  proof  was  upon  the  plain- 
tiff to  establish  negligence;  nor  was  it  necessary  to  insiruot 
the  jury  that  it  would  be  presumed  that  defendant  had  exer- 
cised  proper  care  until  the  contrary  appeared. 

Defendant  also  asked  the  court  to  instruct  the  jury  thai  the 
law  only  imposes  upon  the  defendant  the  duty  to  exercise 
reasonable  and  ordinary  care  to  provide  safe  road-bed,  track, 
and  bridges  for  an  employee  in  its  service,  and  that  if  it  had 
done  so,  plaintiff  could  not  recover. 

The  court,  in  the  general  charge,  had  instructed  the  jury 
that  it  was  the  duty  of  defendant  to  keep  its  road-bed,  traek^ 
and  bridges  in  such  condition  as  to  be  reasonably  safe  to  ita 
employees  in  operating  its  trains  over  the  same  at  a  reason* 
able  and  proper  rate  of  speed,  and  that  deceased  did  not 
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assume  risks  which  grew  out  of  defects  in  the  road  which 
rendered  it  raore  hazardous  than  reasonable,  unless  he  had 
knowledge  of  the  defects  occasioning  the  extra  hazard.  This 
charge  given  informed  the  jury  as  to  the  care  required  of  the 
company;  that  it  was  to  keep  its  road,  track,  etc.,  in  reason- 
ably safe  condition.  These  exprefets^ions  are  equivalent  to  a 
direction  that  the  company  was  only  bound  to  use  ordinary 
care.  The  charge  asked  does  not  define  ordinary  care,  and 
does  not  call  the  attention  of  the  court  to  the  necessity  of 
such  a  definition.  It  did  not  cure  any  defect  that  may  have 
been  in  the  court's  charge  in  this  respect. 

Another  assignment  of  error  is,  **The  court  erred  in  re- 
fusing to  give  in  charge  to  the  jury  special  instructions 
Nos.  9  and  10  asked  by  defendant,  because  the  mere  absence 
of  a  rule  or  regulation  prohibiting  employees  of  a  railroad 
company  from  doing  acts  or  indulging  in  practices  which  are 
not  iioccFsary  or  reqiiired  to  be  done  in  the  prosecution  of 
their  employment,  and  which  may  be  dangerous  to  their 
safety,  will  not  relieve  an  employee  from  the  consequences 
of  his  own  act,  where  injury  results  therefronj,  nor  impose 
upon  the  company  a  liability  which  otherwise  it  would  not 
rest  under." 

Defendant  requested  the  following  to  be  given  in  charge  to 
the  jury:  — 

'^No.  9.  You  are  instructed  that  the  mere  absence  of 
a  rule  or  regulation  prohibiting  employees  of  a  railroad  com- 
pany from  doing  acts  or  indulging  in  practices  which  are 
not  necessary  or  required  to  be  done  in  the  prosecution  of 
their  employment,  and  which  may  be  dangerous  to  their 
safety,  will  not  relieve  an  employee  from  the  consequences  of 
his  own  acts,  where  injury  results  therefrom,  nor  impose  upon 
the  company  a  liability  which  otherwise  it  would  not  rest  under. 
If,  therefore,  you  believe  from  the  evidence  that  riding  upon  a 
flat-car  in  a  work-train  when  a  caboose  is  provided  was  not 
prohibited  by  a  rule,  regulation,  or  order  of  the  defendant  at 
the  time  of  the  alleged  injuries  to  Taylor;  that  at  said  time 
Taylor  was  riding  upon  a  flat-car  in  a  train  provided  with  a 
caboose;  that  so  riding  was  dangerous;  and  that  Taylor  would 
not  have  sustained  the  alleged  injuries  on  the  occasion  re* 
ferred  to  bad  he  ridden  in  the  caboose  instead  of  on  the  flat, — 
you  will  find  for  the  defendant,  if  you  further  believe  from  the 
evidence  that  he  voluntarily  placed  himself  on  the  flat, 
with  ample  room  for  his  safe  accommodation  in  the  caboose. 
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^'  No.  10.    If  from  the  evidence  you  believe  that  the  train 
upon  which   Taylor  was  riding  at  the   time    he  received 
his  alleged  hurts  was  provided  with  a  caboose  for  the  trans- 
portation of  hands,  and  that  it*  was  sufficiently  commodious 
safely  to  accommodate  Taylor  and  other  hands  proceeding 
along  the  track  in  the  train;  and  you  further  believe  from  the 
evidence  that  Taylor  voluntarily  placed  himself  upon  one  of 
the  flat-cars  composing  the  train,  and  that  his  situation  on 
the  flat  was  more  dangerous  than  it  would  have  been  in  the 
caboose;  and  you  further  believe  that  he  would  not  have  been 
hurt  or  have  sustained  the  injuries  it  is  alleged  he  received 
had  he  remained  in  the  caboose,  — you  will  find  for  the  defend- 
ant.    In  this  connection,  if  you  find  riding  on  a  flat-car  in  a 
work-train  is  dangerous,  or  attended  with  more  danger  or  risk 
than  riding  in  the  caboose,  and  that  Taylor  knew,  or  might 
have  known  by  the  exercise  of  reasonable  care  and  diligence,  the 
danger,  then  you  are  instructed  that  whether  or  not  a  printed 
or  written  rule  prohibiting  the  riding  on  flats  where  a  caboose 
is  furnished  was  promulgated  by  the  defendant  is  immaterial; 
for  in  theabseiiceofaffirmativeproofthatthe  managing  officers 
or  agents  of  the  defendant  knew  of  the  habit  or  practice,  if 
such  existed,  of  hands  on  work-trains  riding  on  flats  or  in  the 
caboose,  at  their  election,  the  non-existence  of  a  rule  prohibit- 
ing the  practice  cannot  be  considered  as  sanctioning  it" 

It  was  in  evidence  —  indeed  it  was  the  undisputed  evidence 
—  that  i1^  was  the  custom  of  the  employees  engaged  in  such  ser* 
vice  as  they  were  then  ordered  to  do  to  ride  where  they  pleased, 
in  the  caboose  or  on  the  flat-cars;  that  they  did  so  habitually, 
with  the  knowledge  of  the  defendant,  who  so  carried  them 
without  objection.  There  was  no  order  prohibiting  the  prac- 
tice. 

If  any  charge  was  needed  upon  this  subject,  the  demand 
was  fully  and  sufficiently  met  by  the  court's  general  charge 
upon  contributory  negligence  of  deceased. 

We  find  no  error  in  the  rulings  of  the  court  below  or  in  the 
judgment  that  requires  a  reversal,  and  our  conclusion  is,  that 
the  judgment  ought  to  be  affirmed. 


Rah^roai)  Cokpanibs — LiABiLmr  fob  DsFson  ni  Boad-bki). — A  rail- 
road company  is  liable  for  defecta  in  its  road-bed,  due  to  the  negligenoa  ef 
the  leasing  construction  company:  ChaUanooffa  etc  R.  R,  Co.  v.  Liddeil,  85  CkL 
482;  21  Am.  St  Rep.  189,  and  note.  A  railroad  company  is  liable  to  an  em- 
ployee injured  through  defects  in  its  road-bed:  Karuaa  City  etc  R.  R  Co,  ▼. 
Kkr,  41  Kan.  661;  13  Am.  St.  Rep.  311,  and  note;  SouHtern  etc  R,  R.  Co.  ▼. 
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Aylwtrd.  79  T«x.  875;  TMnU^  He.  B.  R^  Ch,  w.  Xan^  79  Tez.  648;  Btam 
▼.  WetUmHc  R.  R.  Cb.,  107  N.  0.  731.  It  is  negligence  on  the  pert  of  ft 
reUroed  eompeny  to  ellow  defeote  in  its  roed-bed,  end  it  wiU  be  lieUe  fer 
damageeif  injury  reenlt therefrom:  Buihitr/ardr.  Skrevepori  etc  R,  R*  Oo.,  41 
La.  Ann.  793;  Bridfttn  T,  DiO,  Vl'S^.  C.  222;  XiMie  J2oc*  «<&  B*y  Oo.  t.  Cagk. 
Si  Ark.  347.  Whether  or  not  the  oompany  used  due  diligenoe  to  Moertatn 
defects  is  a  qneetion  for  the  jnry:  Central  R*  R,  Co,  t.  Kent,  84  Ga.  862. 

Railroad  Companiis  — Risks  hot  Assuubd  bt  Emplotiis. — Where 
an  employee  is  inttmeted  to  do  some  dangerone  act  which  could  be  rendered 
eafe  by  the  ezeroiee  of  special  care  by  the  master,  he  may  assume  that  suoh 
eare  was  taken:  Sarrieom  t.  J>etroUete.  R.  R.  Co.^  79  Mioh.  409;  19  Am.  St. 
Rep.  180,  and  note.  An  employee  assumes  only  the  htsards  inoident  to  the 
employment,  and  not  those  whose  existence  is  inevitably  dangerous,  and  of 
whose  existence  he  oould  not  know:  Myham  t.  LtmUiana  fte,  Ca.^  41  La. 
Ann.  964;  17  Am.  Rep.  436,  and  note.  A  brakeman  does  not  assume  the 
risk  of  being  injured  by  defeotiTe  hampers  on  cars  that  he  is  coupling:  Cfood^ 
rich  ▼.  New  York  etc  R.  R.  Oo,,  116  N.  T.  398,  15  Am.  St  Rep.  410^  and 
aote;  MiwmH  etc.  R'y  Co.  ▼.  Baarhtr^  44  Kan.  612;  Cmdnnati  etc  R'yCo.r. 
Roeerh,  126  Ind.  445. 

Ratlroav  OoMPANin  — Bmflotsis  only  Bound  to  Exxncm  Cabb  iv 
LiitB  OF  Duty.  —  An  employee  is  not  bound  to  inquire  as  to  latent  defects, 
bat  only  patent  ones,  in  machinery.  It  is  the  duty  of  his  employer  to  make 
aneh  inquiries:  Myhan  t.  Louiaiana  ei&  Coi,  41  La.  Ann.  964;  17  Am.  St.  Rep. 
436,  and  note.  A  railroad  company  is  liable  to  its  servants  for  the  negligence 
of  an  officer  whoee  duty  it  is  to  keep  its  road  in  safe  condition,  and  faUs  to 
perform  his  dnty:  Kanmu  CUy  etc  R,  R.  Co.  v.  Kier,  41  Kan.  661;  13  Am.  St 
Rep.  811,  and  note. 

Nbouobvob — BvBDBB  ov  pBOOV.  — The  burden  of  proof  of  negligence 
as  alleged  in  the  complaint  is  upon  the  plaintiff;  as  alleged  in  the  answer, 
upon  the  defendant:  Murray  t.  Mieaomri  P.  R*y  Co.,  101  Ma  236)  90  Am. 
Bt  Repw  601,  and  notsb 
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t79  TxzAS,  lit] 
tePABATB  PbOPBRTT  OF  WlTB,  LaBD  PuBOHASBD  OB  CbBDIT  IS,  WHBN.  — 

Lend  purchased  for  a  wife  and  oonveyed  to  her,  ehe  paying  with  her  own 
■Nmey  part  of  the  consideration  down,  and  giving  notes  signed  by  her 
husband  and  herself  for  the  remainder,  which  notes  are  subsequently 
paid  by  money  borrowed  by  her,  the  money  thus  borrowed  being  after- 
wards psifl  out  of  her  separate  funds,  is  her  separate  property.  And  in 
an  action  brought  by  the  creditors  of  the  husband  to  recover  such  land, 
a  charge  to  tlie  jnry  which  admits  of  the  construction  that  unless  the 
notee  given  to  the  grantor  for  the  purchase- money  were  directly  paid  by 
her  with  her  separate  money,  she  could  not  oUim  the  benefit  of  the 
payment  slthongh  her  separate  funds  paid  the  loan  with  whioh  the  debt 
to  the  grantor  was  discharged,  is  erroneous. 
Cabbibob  of  Mimob  Sob,  vbtil  Euanoipatxd^  Bblobo  to  his  Fatrbb, 
Bod  the  ereditors  of  the  Utter  have  the  same  right  to  look  to  them  and 
to  the  property  in  which  they  are  invested  as  to  any  other  efbcts  ol  their 
debtor. 
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Mnm  Tatlurs  to  Chabob  Jitbt  cm  Pakticitlab  Foiirr  d  mv  EkMnip. 
wImd  ne  inatmcfekms  wpoa  that  point  bsve  beeo  requested. 

XvDawnrr  AwtBim  tir  Part  anb  ^Rbtrrsbd  nr  Part  mmr.  — W1i6r» 
th«  jadgnwnt  oC  tfM  trial  eofort  !•  eorreet  at  to  two  oat  of  threo  traeta 
•f  laed,  the  iHloa  to  wfcioh  grew  out  of  tranaactiona  wbnHj  Aiatinet 
from  oaob  oChor,  and  enrouoooa  aa  to  the  third  traet.  the  supreme  coari 
wm  MTflffaa  it  aa  to  the  latter  traot  aad  aflirm  it  aa  to  the  other  two 


Acnoif  to  recover  three  tracts  of  land*  The  opinion  stotet 
the  caecu 

F.  if.  Henry  J  and  Henry  and  Henrv^  for  the  appellants. 
Talbot  and  Turner^  for  the  appellee. 

Oainss,  a.  J.  This  action  was  hrooghi  by  appellee  to  i^ 
aover  of  appellants,  F.  L.  Schuster  and  Sophia  Schuster,  his 
wife,  three  separate  parcels  of  land  in  Bowie  County.  One,  a 
tract  of  twenty  acres,  was  conveyed  to  the  wife  February  17, 
1881;  another,  a  city  lot,  January  19,  1882;  and  the  third, 
also  a  tract  of  twenty  acres,  September  25,  1885. 

The  husband  being  indebted  to  appellee,  the  latter,  sub- 
sequent to  the  last  conveyance,  caused  an  attachment  to  issue 
against  his  property  and  to  be  levied  upon  the  lands  in  con* 
trbversy.  A  judgment  was  obtained  against  Schuster  on  the 
attachment,  and  by  virtue  of  an  execution  issued  thereon  the 
lands  were  sold  by  the  sheriff  and  were  bid  oS  by  and  con- 
veyed to  the  appellee. 

Notice  was  given  at  the  sale  that  the  lands  were  claimed  by 
Mrs.  Schuster  as  her  separate  property.  Whether  they  he- 
longed  to  her  separate  estate,  or  not,  was  the  question  upon 
the  trial  of  the  case.  The  trial  resulted  in  a  verdict  and  judg- 
ment for  the  plaintiff  for  undivided  two  thirds  of  the  first 
parcel,  and  for  the  whole  of  the  third,  and  for  the  defendant 
Mrs.  Schuster  for  the  whole  of  the  second  and  an  undivided 
third  of  the  first 

The  title  of  the  defendant  Mrs.  Schuster  to  each  parcel  of 
the  land  in  controversy  was  dependent  upon  a  different  state 
of  facts,  as  disclosed  by  the  evidence. 

The  court,  in  its  charge  to  the  jury,  did  not  apply  the  law 
to  the  facts  of  each  of  the  three  transactions,  bat  gave  the 
following  general  instructions:  "  You  are  instructed  that  the 
judgment  which  has  been  offered  in  evidence  before  you  in 
favor  of  plaintiff  against  F.  L.  Schuster  and  the  execution 
issued  on  said  judgment,  the  levy  of  the  same  on  the  land  in 
controversy,  and  the  sheriff's  deed  thereto,  will  authorise  you 
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to  render  yoar  Terdict  in  faTor  of  the  plaintiff  for  the  land  in 
controversj,  tmless  you  believe  from  the  evidence  that  the 
land  in  oontroverej  is  the  separate  jn'operty  of  the  defendant 
Mrs.  Sophia  Schuster,  that  it  was  purchased  and  paid  for  with 
monej  given  to  her  by  her  mother,  and  that  the  plaintiff  had 
notice  that  the  land  in  controversy  was  the  separate  property 
of  Mrs.  Sophia  Schuster  at  the  time  they  purchased  it  at 
sheriff's  sale,  in  which  event  you  will  find  for  the  defend- 
ants." 

And  again,  *Uhe  burden  of  proof  is  on  Mrs.  Sophia  Schus- 
ter to  show  by  a  preponderance  of  evidence  that  the  land  in 
controversy  is  her  separate  property;  that  it  was  purchased 
and  paid  for  with  money  given  to  her  by  her  mother;  and  if 
she  has  failed  so  to  show,  you  will  find  for  plaintiff.'' 

It  is  complained  that  these  instructions  were  erroneous  and 
misleading.  They  are  correct  as  applied  to  the  lot  conveyed 
to  Mrs.  Schuster  January  9,  1882,  and  for  that  lot  the  verdict 
and  judgment  were  in  her  favor.  But  as  to  the  tract  of  land 
previously  purchased,  they  were  not  strictly  correct,  and,  as 
we  think,  may  have  misled  the  jury  to  her  prejudice.  That 
tract  of  land  was  purchased  for  and  conveyed  to  her,  and  at 
the  time  of  the  purchase  she  paid  one  hundred  dollars  in 
money  given  to  her  by  her  mother.  There  were  two  deferred 
payments,  each  for  one  hundred  dollars,  for  which  she  and 
her  husband  gave  their  promissory  notes  to  the  grantors  in 
the  conveyance.  These  notes  were  paid  with  money  borrowed 
by  her  for  the  purpose.  The  money  so  borrowed  was  repaid 
with  funds  given  to  her  by  her  mother  after  the  deed  was  exe- 
cuted. 

The  husband  testified  to  these  facts,  and  also  that  he  did 
not  buy  the  land  for  himself,  but  for  his  wife.  There  was  no 
testimony  tending  to  any  contrary  conclusion.  He  also  swore 
that  at  the  date  of  the  transaction  he  was  solvent,  and  gave 
the  dates  of  several  gifts  of  money  to  his  wife  by  her  mother, 
the  several  items  amounting  to  sixteen  hundred  dollars. 

The  principle  applied  in  UUmann  v.  Jasper^  70  Tex.  446,  is 
the  law  of  this  case.  There  the  wife,  having  separate  funds, 
purchased  two  lots,  partly  on  a  credit.  For  convenience,  the 
oash  payment  was  applied  wholly  to  one  lot,  the  other  being 
bought  wholly  on  a  credit  The  deferred  payment  was  made 
with  the  wife's  means,  though  the  note  of  the  husband  was 
given  for  it  It  was  shown  that  the  vendor  did  not  look  to 
him  for  payment    It  was  held  that  the  lot  purchased  on  a 
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credit  and  conveyed  to  her  in  her  name,  and  paid  for  with 
her  money,  became  her  separate  property.  It  is  true  that  in 
the  present  case  the  wife  borrowed  the  money  to  make  th« 
deferred  payments.  But  she  repaid  the  loan  with  her  sepa- 
rate money.  We  do  not  see  that  this  makes  any  substantial 
difference  between  the  two  cases.  The  property  was  bought 
for  the  benefit  of  Mrs.  Schuster's  separate  estate,  and  was  di- 
rectly  paid  for  in  part  with  her  money.  It  was  understood 
that  the  balance  was  also  to  be  paid  from  her  separate  funds; 
and  it  was  in  fact  so  paid,  though  not  directly.  A  special  in- 
struction should  have  been  requested  upon  the  point.  But 
the  charge  given  admits  of  the  construction  that  unless  the 
notes  given  for  the  purchase-money  were  directly  paid  with 
Mrs.  Schuster's  separate  money,  she  could  not  claim  the  bene- 
fit of  the  payment,  although  her  funds  paid  the  loan  with 
which  the  debts  to  the  grantors  were  discharged.  If  the  jury 
did  not  so  construe  it,  they  should  have  found  a  verdict  for  her 
upon  this  issue.  The  charge  was  at  least  misleading,  and 
calls  for  a  reversal  of  the  judgment  as  to  the  tract  of  land 
conveyed  to  Mrs.  Schuster  on  February  17,  1881. 

As  to  the  land  purchased  September  26, 1885,  we  have  quite 
a  different  case.  The  wife's  equity  in  such  cases  arises  from 
the  actual  investment  of  her  separate  money  or  the  transfer 
of  her  separate  property.  That  tract  was  paid  for  in  part  with 
a  pony  valued  at  one  hundred  dollars,  and  Mrs.  Schuster  ex« 
ecuted  two  promissory  notes  amounting  to  two  hundred  dol- 
lars for  the  balance  of  the  purchase-money,  with  a  mortgage 
on  the  land  to  secure  them.  At  the  time  of  the  trial  they 
had  not  been  paid.  Her  husband  testified  that  the  pony  had 
been  given  to  her  by  her  son,  and  that  the  son,  who  was  only 
nineteen  years  old,  had  worked  and  made  money  and  bought 
the  pony.  The  son  testified  to  the  same  facts.  The  father  is 
entitled  to  the  services  of  his  minor  son.  But  he  may  eman- 
cipate him  and  make  his  future  earnings  his  own;  and  it  may 
be  thai  creditors  have  no  claim  upon  the  filial  obligation  and 
cannot  complain  that  such  action  is  in  fraud  of  their  rights. 
But  until  he  is  emancipated  the  son's  earnings  belong  to  the 
father,  and  the  creditors  of  the  latter  have  the  same  right  to 
look  to  them  and  to  the  property  in  which  they  are  invested 
as  to  any  other  effects  of  their  debtor.  If  the  son  of  the  de* 
fendants  had  been  emancipated  at  the  time  the  pony  was 
bought,  he  and  his  father  best  know  the  fact  Neither  of  them 
testified  to  any  formal  emancipation  or  to  any  circumstance 
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««a8onably  sufficient  to  jastify  the  inference  that  an  emanci- 
pation in  fact  actually  existed.  It  results  that  the  pony  was 
in  law  the  property  of  the  father,  and  the  mother  acquired  no 
separate  right  in  the  land  which  was  paid  for  in  part  by  it 
Am  to  this  branch  of  the  case,  the  court,  at  the  request  of  the 
appellee,  gave  an  instruction  which  cured  any  imperfection  in 
the  main  charge  existing  by  reason  of  its  generality.  That 
instruction  was  as  follows:  — 

^  If  you  believe  from  the  evidence  that  the  purchase  price 
yaid  by  Bophia  Schuster  or  by  F.  L.  Schuster  for  the  tract  of 
land  deeded  to  the  said  Sophia  Schuster  on  the  twenty-sixth 
^ay  of  September,  1885,  was  three  hundred  dollars,  consisting 
<»f  one  horse  valued  at  one  hundred  dollars  and  two  notes  for 
the  balance,  and  that  said  horse  was  the  separate  property  of 
Sophia  Schuster,  and  that  said  notes  are  still  outstanding  and 
unpaid,  then  one  third  of  said  tract  of  land  would  be  the  sep- 
4U*ate  property  of  said  Sophia  Schuster  and  two  thirds  of  said 
tract  of  land  would  be  community  property  of  said  F.  L.  and 
iSophia  Schuster.'' 

But  that  instruction  is  itself  assigned  as  error,  upon  the 
^pround  that  it  is  abstract  The  charge  was  applicable  to  one 
phase  of  the  case  presented  by  the  evidence  with  reference  to 
the  land  last  conveyed.  If  a  charge  was  deemed  necessary 
with  reference  to  the  state  of  the  title  in  case  the  jury  should 
Aid  that  the  pony  was  community  property,  the  defendants 
should  have  asked  that  such  charge  be  given. 

Other  assignments  complain  of  the  court's  failure  to  charge 
«pon  certain  phases  of  the  case.    But  when  no  instructions 
mre  requested,  a  mere  failure  to  charge  upon  a  particular  point, 
is  not  error.    The  last  assignment  of  error  is  too  general. 

A  separate  suit  could  have  been  brought  for  each  of  the 
three  parcels  of  land  for  which  this  action  was  brought  The 
•controversies  as  to  the  several  titles  grew  out  of  transactions 
wholly  distinct  from  each  other.  Such  was  the  case  of  Cooper 
-▼.  Lee^  75  Tex.  114,  in  which  this  court  found  error  in  the  pro- 
^eeedings  as  to  one  tract  of  land,  but  no  error  as  to  another 
timet  which  hin.  been  recovered  in  the  same  judgment  in  the 
30ort  below.  In  the  first  instance  the  judgment,  as  a  wholoi 
was  reversed  and  the  cause  remanded,  but  upon  a  motion 
ibr  a  rehearing  and  to  reform  the  judgment,  the  court  affirmed 
the  decree  below  as  to  the  one  tract  and  reversed  and  re- 
wumded  the  cause  as  to  the  other.  (It  is  to  be  noted  that  the 
«etion  upon  the  motion  does  not  appear  in  the  report  of 
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the  case.)  In  Cbe  preeent  case  we  find  revenible  error  as  to- 
the  tract  of  land  first  conveyed  to  Mrs.  Schoster,  bnt  no  error 
as  to  the  last  She  recovered  the  city  lot  bought  January  9^ 
1882.  The  judgment  of  the  court  below  will  accordingly  be- 
reversed  as  to  the  tract  of  twenty  acres  of  land  conveyed  to* 
Mrs.  Schuster  February  IT,  1881,  and  the  cause  remanded  for 
a  new  trial  as  to  that.  It  will  in  all  other  respects  be  affirmed. 
The  appellants  will  recover  the  costs  of  this  court,  except  the 
costs  to  be  allowed  the  clerk  for  indexing  the  statement  of 
facts. 

Affirmed  in  part    Reversed  and  remanded  as  to  one  tract 
of  land  sued  for. 


HusBAUD  AMP  Wm— SsPABATB  PBopsatT.  DfiUT  II.  — "If  s  wife  p«r- 
ebases  property,  paying  therefor  partly  oat  of  ber  eeparate  eitate  and  partly 
with  mooeye  borrowed  on  the  £aith  of  her  eziBting  property,  aad  aeoored  by 
a  mortgage  thereon,  in  which  and  the  note  which  it  ia  given  to  eeonre  the 
bnsband  also  joins,  the  whole  pnrcbaee  ie  her  separate  estate:  Fhurmoif  ▼. 
FUmrnog,  86  OaL  286;  21  Am.  St  Rep.  89,  and  note  48,  44. 

Pabimt  ahd  Child— Sxrviois  of  Mmoa  Chilik  —  A  father,  or  ene 
ia  loco  pareiUiM,  is  entitled  to  the  earnings  of  his  minor  ehildy  anlesa  be  baa 
emancipated  him:  HalUday  r.  Miller,  29  W.  Va.  424;  6  Am.  St  Rep.  663, 
and  note;  Saidngs  Bank  y.  McLean^  84  Mich.  626;  Otii  ▼.  HaH  117  N.  Y. 
131;  ffarrii  ▼.  Smith,  79  Mich.  66;  Cferber  ▼.  Baturkne,  17  Or.  115;  BarlM* 
Appeal,  126  Pa.  St  404.  When  a  ebild  oontinnes  to  lire  with  and  work  for 
his  parent,  after  arriving  at  fnU  sge,  the  presumption  is  that  enoh  sertieee 
were  gratnitonaz  Twing  r.  HermoM^  97  N.  a  280;  SpUemiUer  v.  iUir.  77 
Iowa»289. 
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Bats  ov  IimBMr,  OoiimoT  ow  Laws  RxLATnroTii.~Wbers  money  ia 
boirewed  in  one  etate  upon  real  estate  situated  is  another,  at  a  rate  of 
interest  lawful  by  the  law  of  the  latter  etate,  bntntorioni  bj  the  law  of 
the  former  state,  and  the  note  and  deed  of  tmst  are  dated  and  signed 
in  the  state  where  the  real  estate  is  situated  and  the  borrower  reeides, 
but  are  delirered  and  the  money  paid  in  the  state  where  the  agreement 
is  made  and  in  which  the  note  is  payable,  the  oontrsot,  neither  party 
thereto  intending  to  evade  or  Tiolate  the  law,  will  be  regarded  aa  Made 
in  referenoe  to  the  law  of  the  state  in  which  the  real  estate  is  aituated, 
and  to  the  rate  of  interest  allowed  there,  and  must  be  governed  by  that 
Jaw  in  the  oonstruction  and  effect  of  the  contract  as  to  its  Talidity;  and 
the  courts  of  the  latter  state  will  not  restrain  the  enforcement  of  tha 
deed  of  trust  on  the  ground  that  the  oiontraot  is  nsnrions  and  void. 

€naia  or  Oni  Stati  Contraciijio  Dot  with  Crnsui  of  AvemBa 

MAT  AORKR  TO   PAT   INTEREST   AOOORDINO  TO  LaW  OW  BrrHBB  SbATB; 

and  where  the  parties  to  tlie  cou tract  distinctly  provide,  or  where  from 
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othttr  faets  their  iniention  can  be  m^fmoUuHj  aaeertAined,  tbeir  mak- 
ing it  in  one  state  rather  than  in  the  other,  or  making  it  payable  in  one 
state  instead  of  in  the  other,  is  not  of  controlling  inflnence  over  the 
qnestioD.  Bat  asary  laws  cannot  be  oTaded  under  cover  of  naming  a 
state  whose  laws  ahali  control  the  oontrael 

PBOT19I01I  OF  COHTEAOI  COK8IDXKBD  IK  AflCKBTAIMIVO  iKTBNTKUr  OF  PaR^ 

TIBS.  — A  provision  in  a  deed  of  tmst  given  to  secure  the  payment  of 
money  loaned,  that  **  the  contracts  embodied  in  this  conveyance  and  the 
notes  secured  hereby  shall  in  all  other  respeote  be  construed  by  the 
laws  of  the  state  of  Teiaa,  where  the  same  is  made,**  nuky  be  ooosidered 
IB  ascertaining  and  giving  effect  to  the  intention  d  the  parties  to  the 
contracts. 
UvAOCBUXD  Ihterbst  dobs  vot  Haxb  Oontraot  Usvbious  whbn.  —  Where 
a  note  payable  in  five  years  contains  a  stipulaticQ  that^  upon  failure  to 
pay  any  one  of  the  interest  oouponsi  the  whole  sum  of  money  shall  be* 
•ome  dne  and  payable  at  the  cation  of  the  h^dsr^  naaoemed  interest 
cannot  be  regarded  as  coming  within  the  proper  "t*n***"g  of  thia  stipu- 
lation, so  as  to  make  the  contract  usurious. 

IvjUNCTioN.    Th0  opinion  states  the  oase. 

Brown  and  Blisa^  E.  C.  McLean^  and  /•  IF*  Findlay^  for  the 
appellants. 

Brewn  and  HaU^  and  A.  T.  WatU^  for  the  appellees. 

Hekbt,  A«  J.  G.  H.  Dugan,  who  at  the  time  was  a  lesir 
dent  citisen  of  the  state  of  Texas,  acting  through  an  agent 
ia  the  state  of  New  York,  borrowed  from  the  American  Free* 
hold,  Land,  and  Mortgage  Company,  of  London,  England,  the 
8«m  of  five  thousand  dollars. 

Dugan  executed  his  note  in  favor  of  the  mortgage  com- 
pany for  said  sum,  payable  at  the  of&oe  of  the  Corbin  Bank- 
ing Company  in  New  York  City  five  years  after  date,  with 
interest  from  date  at  the  rate  of  eight  per  cent  per  annum,  for 
vfaieh  fLva  ooupoa  notes  were  attached  to  said  note.  The  note 
oontained  a  atipalatioa  for  the  payment  of  ten  per  cent  attor» 
iMj  foe  if  it  should  be  collected  by  suiti  and  another,  making 
the  principal  of  the  note  become  due  at  the  option  of  th« 
holder  thereof  upon  the  failure  to  pay  any  installment  within 
thirty  days  after  it  should  become  due. 

Dugan,  ta  secure  said  note,  executed  a  deed  of  trust  upoa 
land  in  Ttoxas,  in  which  one  Sherwood,  tiie  agent  in  New 
York  ol  the  lender,  was  made  trustee.  The  agreemei^t  to 
land  the  mon^  was  made  ia  the  state  of  New  York,  and  the 
deed  of  trust  and  the  note  were  delivered  to  the  lender  in  that 
•katew  The  five  thousand  dollars  was  paid  to  Dugan's  afsnt 
ia  the  state  of  New  York. 
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The  note  and  coupons  and  the  deed  of  trast  were  dated  and 
signed  by  Dugan  in  the  state  of  Texas.  The  deed  of  tmst 
contained  the  following  clauses:  ^  Upon  the  failure  of  the  bor* 
rower  to  pay  said  note  or  either  of  said  coupons,  or  failure  W 
comply  with  any  of  the  stipulations  contained  in  the  said 
deed  of  trust,  the  whole  sum  of  money  secured  thereby  may, 
without  notice  to  the  borrower,  at  the  option  of  the  lender  or 
his  assigns,  and  at  his  option  only,  be  declared  due  and  pay* 
able  at  once.  The  contracts  embodied  in  this  conveyanoe 
and  the  notes  secured  hereby  shall  in  all  other  respects  bo- 
construed  according  to  the  laws  of  the  state  of  Texas,  whero- 
the  same  is  made.'' 

At  the  date  of  these  transactions,  the  rate  of  interest  in  tho 
state  of  New  York  was  six  per  cent,  and  the  reservation  of  s^ 
greater  rate  rendered  the  contract  void. 

Dugan  made  default  in  the  payment  of  interest,  and  Iho 
whole  amount  was  declared  due. 

Out  of  the  $5,000,  the  sum  of  $2,135.66  was  used,  withoal 
lis  reaching  Dugan's  hands,  to  pay  off  a  prior  mortgage  uftmt 
the  land. 

For  the  purpose  of  paying  the  Corbin  Banking  Company 
for  its  services  in  procuring  the  loan,  Dugan  executed  iwo^ 
other  notes,  and  secured  them  by  a  second  deed  of  trust  uptmt 
the  same  land,  —  one  for  $300  and  the  other  for  $460,  boCb 
bearing  ten  per  cent  interest  from  date. 

They  were  both  executed  and  delivered  in  Texas.  They 
were  made  payable  to  C.  W.  Lewis,  who  resided  in  Texas,  ml 
the  office  of  the  Corbin  Banking  Company  in  the  state  of 
New  York.  Lewis  had  no  pecuniary  interest  in  these  notoi^ 
and  he  transferred  them  to  the  Corbin  Banking  Company. 

This  suit  was  brought  by  appellants  to  restrain  the  enforce- 
ment of  the  deed  of  trust,  on  the  ground  that  the  contraole- 
are  governed  by  the  laws  of  the  state  of  New  York,  and  urn- 
therefore  usurious  and  void. 

The  cause  was  tried  without  a  jury,  and  the  court,  upon  n. 
finding  of  facts,  from  which  we  have  taken  the  foregoing  state* 
ment,  rendered  judgment  in  favor  of  the  defendants. 

The  subject  of  the  conflict  of  laws  of  interest  and  usury,  ee- 
affecting  the  enforcement  of  contracts,  has  been  much  die* 
cussed,  and  opinions  have  conflicted,  sometimes  as  to  the  lev 
and  at  others  as  to  the  effect  of  different  conditions  of  facL 

In  the  case  of  Connor  v.  Donnelly  55  Tex.  174,  this  ooort 
■aid:  '*If  the  note  sued  on  be  made  in  New  York,  and  be- 
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also  expressly  made  payable  at  a  point  in  that  state,  then  the 
question  of  nsnry  will  be  controlled  by  the  law  of  New  York. 
It  is  believed  that  no  authority  can  be  addaced  to  the  con- 
trary/' We  find  a  very  great  number  of  authorities  announ- 
cing the  same  doctrine  upon  a  like  state  of  facts. 

This  case  contains  also  the  following  language:  '^Although 
a  note  be  actually  made  and  indorsed  by  citizens  of  Texas  in 
New  York,  and  be  there  discounted  by  a  citizen  of  New  York 
at  a  rate  lawful  in  Texas,  but  usurious  in  New  York,  if  by 
date  and  tenor  of  the  note  it  appears  that  the  parties  intended 
to  make  it  payable  in  Texas,  and  contracted  with  reference 
to  the  laws  of  Texas,  the  courts  of  this  state  follow  the  au- 
thorities  which  hold  such  a  note  valid";  citing  BvUard  v. 
Thompson,  85  Tex.  819;  Depau  v.  Humphreys,  S  Martin,  N.  8., 
1;  and  Chapman  v.  Robertson,  6  Paige,  627;  81  Am.  Dec.  264. 

The  two  cases  last  named  have  been  much  discussed  and 
doubted  and  opposed  by  courts  whose  decisions  would  hold 
the  contract  now  under  consideration  obnoxious  to  the  charge 
of  osury. 

Both  cases  are  criticised  and  their  correctness  questioned 
by  Story  in  his  work  on  the  conflict  of  laws. 

The  Louisiana  case  is  stated  by  him  as  follows:  *^The  note 
was  given  in  New  Orleans,  payable  in  New  York,  for  a  large 
sum  of  money,  bearing  an  interest  of  ten  per  cent,  being  the 
legal  interest  of  Louisiana,  the  New  York  legal  interest  being 
seven  per  cent  only.  The  question  was,  whether  the  note  was 
tainted  with  usury,  and  therefore  void,  as  it  would  be  made 
in  New  York.  The  supreme  court  of  Louisiana  decided  that 
it  was  not  usurious;  and  that  although  the  note  was  made 
payable  at  New  York,  yet  the  interest  might  be  stipulated  for 
either,  according  to  the  law  of  Louisiana  or  according  to  that 
<rf  New  York." 

The  supreme  court  of  the  United  States  has  approved  this 
doctrine  in  the  cases  of  MUler  v.  Tiffany,  1  Wall.  298,  and 
Cromwell  v.  County  of  Sac,  96  U.  S.  52. 

In  the  case  last  mentioned  the  opinion  contains  the  follow- 
ing expression:  **  When  the  rate  of  interest  at  the  place  of 
contract  differs  from  the  rate  at  the  place  of  payment  the  par- 
ties may  contract  for  either  rate,  and  the  contract  will  gov- 
ern''; citing  the  above-named  cases,  and  also  Peek  v.  Mayoy 
14  Vt.  88;  89  Am.  Dec.  205;  and  Butters  v.  Olds,  11  Iowa,  1. 

In  the  case  otBuUard  ▼•  Thompson,  85  Tex.  319,  it  was  said 
by  this  court:  "  They  [the  notes]  were  dated  at  Matagorda, 
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T^xas,  and  wbeUier  th«y  were  actaaUy  executed  in  New  York 
or  in  Texas,  it  is  evident  that  the  parties  inteoded  them  to  be 
paid  in  accordance  with  the  laws  of  Texas;  otherwise  it  would 
seem  that  they  had  volttntarily  entered  into  4  contract  within 
the  state  of  New  York,  to  be  executed  in  accordance  with  its 
laws,  when  the  contract  was  within  itself  repugnant  thereto '^ 
Page  407. 

The  case  of  Chapman  ▼.  Roh4rUo%  6  Paige»  627,  31  Am. 
Dec.  264,  as  stated  by  Story,  was  as  follows:  '*  A  citizen  of 
New  York  applied  iu  England  to  a  British  subject  for  a  loan 
of  money  upon  the  security  of  a  bond  and  znortgage  upon 
land  in  New  York,  at  the  legal  rate  of  interest  (seven  per  cent) 
of  that  state;  and  it  was  agreed  that  the  borrower  should, 
upon  his  return  to  New  York,  execute  the  bond  and  mortgage 
and  duly  record  the  same;  and  upon  the  bond  and  mortgage 
being  received  in  England  the  lender  agreed  to  deposit  the 
money  loaned  at  the  bankers  of  the  borrower  ia  London  ior 
bis  use;  and  the  bond    and   mortgage  were  executed   and 
received,  and  the  money  paid  accordingly  to  the  bankers. 
The  question  arose  wliether  the  transaction  was  uearious  or 
not,  and  that  depended  upon  the  law  of  the  place  bj  which 
it  was  to  be  governed,  whether  by  the  law  ot  England  (where 
interest  is  only  five  per  cent)  or  by  the  law  of  New  York.    It 
was  held  by  the  court  that  the  contract  was  to  be  construed 
according  to  the  laws  of  New  York,  and  therefore  that  a  bill 
to  foreclose  the  mortgage  filed  in  New  York  wae-nsaintain- 
able,.  and  that  the  law  of  usury  of  England  was  no  defense 
to  the  suit     Oa  that  oecasioD  the  learned  chancellor  said 
that  as  no  place  of  payment  was  mentioned  in  the  bood  or 
mortgage^  the  legal  construction  of  the  contract  was,  that  the 
money  was  to  be  paid  where  the  obligee  resided,  or  wherever 
he  might  be  found;  that  the  residence  of  the  obligee  being  is 
England  at  the  time  ef  the  execution  of  the  bond,  that  mast 
be  considered  the  place  of  paymenti  for  the  purpose  of  deter* 
mining  the  question  where  that  part  of  the  contract  was  to  be 
performed;  and  that  the  execution  oC  the  bond  in  New  York 
did  not  make  it  a  personal  contract  there,  because  it  was  in* 
operative  until  received  in  England  and  the  money  deposited 
with  the  bankers  for  the  borrower.    And  be  concluded  by 
saying:  *  Upon  a  full  examinatioo  of  all  the  cases  t»  be  found 
upon  the  subject^  either  in  this  country  or  ia  Bnf^nd,  none 
of  which,  however,  appear  to  have  decided  the  pieeise  ques- 
tion which  arises  in  this  cause,  I  have  arrivad  at  the  cenclu* 
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«ion  that  this  mortgage  executed  here,  and  opoQ  property  in 
thk  Btate,  being  valid  by  the  lex  niiM,  which  ia  alao  the  law  ct 
the  domicile  of  the  mortgagor,  U  it  the  duty  of  this  court  to 
^pje  Ml  effect  to  the  aecority,  without  reference  to  the  usury 
laws  of  England,  which  neither  party  intended  to  evade  or 
violate  by  the  execution  of  a  mortgage  upon  the  lands  here'  "i 
Story's  Conflict  of  Laws,  400,  40L 

In  the  opinion  itself  it  is  further  said:  **  No  doubt  appears 
to  have  been  entertained  as  to  the  validity  of  a  loan  upon  a 
bond  and  mortgage  actually  executed  in  Ireland  or  the  cok^ 
nies,  although  the  loan  itself  was  made  in  England  and  was 
made  payable  there,  or  to  a  mortgagee  who  resided  there, 
«  .  •  «  Here  the  verbal  contract  for  a  loan  upon  the  security 
cf  a  mortgage  upon  lands  in  this  state  was  wholly  inoperative 
until  the  mortgage  and  other  written  security  were  executed  in 
this  state.  •  •  •  •  It  wss  a  contract  partly  made  in  this  state  and 
partly  in  England,  and  being  actually  made  in  reference  to 
our  laws  and  to  the  rate  of  interest  allowed  here,  it  must  be 
gOTsmed  by  them  in  the  construction  and  effect  of  the  con* 
tract  as  to  its  validity:  Chapman  v.  Eoberitonf  6  Paige,  631, 
634;  31  Am.  Dec.  264. 

If  it  be  admitted  that  in  the  absence  of  an  express  stipula- 
tion  as  to  the  place  of  the  payment  of  the  debt  it  was  payable 
at  the  residence  of  the  obligor  in  New  York,  instead  of  the 
residence  of  the  payee  in  England,  the  principle  of  the  de- 
dsion  will  not  be  affected,  as  it  was  expressly  placed  upon 
ibe  ground  that  the  debt  was  payable  in  England.  The  case 
decided  was  that  a  debt  contracted  in  England  by  a  resident 
•of  New  York,  payable  in  England,  and  the  money  received 
there  by  the  borrower,  secured  by  a  note  and  deed  of  trust 
opon  land  in  the  state  of  New  York,  which  was  signed  in 
that  state,  b^t  delivered  to  the  lender  in  England,  and  stipu- 
lating for  a  rate  of  interest  lawful  in  New  York,  but  usurious 
iu  England,  was  valid  and  enforceable  in  a  court  of  New  York. 

The  case  decided  was  in  every  material  respect  similar  to 
the  one  now  before  us:  KUgore  v.  Dempsey^  25  Ohio,  415;  18 
Am.  Rep.  306;  Toumsend  v*  JRiley,  46  N.  H.  308;  Fitch  v. 
Bmer,  1  Biss.  337. 

In  the  case  of  Arnold  v.  Potter^  22  Iowa,  195«  the  plaintiff, 
who  was  a  resident  of  the  state  of  Massachusetts,  sued  the 
defendant,  who  resided  in  Iowa,  upon  a  debt  contracted  in 
the  state  of  Massachusetts  and  payable  in  New  York,  for  a 
'rate  of  interest  usurious  in  both  of  said  states,  but  lawful  in 
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Iowa.  The  notes  and  tnist  deed  were  delirered  in  the  state 
of  Hasaachnsetts  and  the  money  was  reoeired  there  bj  the 
borrower.  The  defendant  pleaded  usury,  and  contended  that 
the  contract  was  to  be  goyerned  either  by  the  laws  d  New 
York  or  Massachusetts. 

The  plaintiff  contended  that  it  was  an  Iowa  contract,  and 
made  in  good  faith  with  reference  to  her  laws. 

The  supreme  court  approved  the  following  charge,  given  by 
the  judge  of  the  district  court:  ^  If  defendant  went  to  Boston 
and  urged  the  loan, and  promised  ten  percent  under  the  laws 
of  Iowa,  and  all  the  arrangements  and  contracts  were  made 
as  to  the  laws  of  Iowa  in  good  faith,  and  no  more  than  ten  per 
cent  was  contracted  for,  then  the  defense  fails,  and  plaintiff 
can  recover.  If  the  parties  in  good  faith  loaned  and  bor- 
rowed the  money  sued  for,  with  a  full  understanding  that  the 
law  of  Iowa  was  to  govern  as  to  the  interest,  then  the  laws  of 
New  York  and  Massachusetts  can  have  no  influence  here,  bat 
the  understanding  of  the  parties  must  prevaiL" 

In  the  opinion  of  the  supreme  court  it  is  said:  ^  Partiee  may 
in  good  faith  contract  with  reference  to  the  law  of  the  place 
where  the  payor  resides,  and  where  the  property  upon  which 
the  security  is  taken  is  located/' 

In  Randolph  on  Commercial  Paper  it  is  said:  ^If  the  money 
is  employed  on  the  land  mortgaged,  and  borrowed  for  that 
purpose,  it  has  been  held  that  the  lex  loci  rei  ritm  should  ap- 
ply": Page  28;  Wharton's  Conflict  of  Laws,  sec  610;  FUAr. 
RemeTf  1  Biss.  837. 

We  readily  concur  in  the  rule  announced  by  the  supreme 
court  of  the  United  States,  and  the  doctrine  of  the  eases  died, 
which  are  in  entire  harmony  with  it 

The  doctrine  established  that  a  citisen  of  one  state  eon* 
tracting  a  debt  with  a  citizen  of  another  may  make  the  inter- 
est according  to  the  law  of  either.  The  solution  of  such  a  case 
as  the  one  now  before  us  cannot  long  be  doubtful;  for  the  oon- 
tracting  parties  having  the  right  to  enforce  their  own  wishes 
on  the  subject,  the  mere  form  of  manifesting  their  purpose  ean- 
not  be  treated  as  of  importance. 

There  is  no  reason  why  their  making  their  contract  in  one 
state  instead  of  in  the  other,  nor  why  their  making  it  payable 
in  one  state  instead  of  in  the  other,  should  have  a  oontroUing 
influence  over  the  question. 

Doing  either  will,  in  the  absence  of  other  evidence^  seryi  to 
show  their  purpose,  and  control  the  result 
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Bat  not  so  when  they  otherwise  distinctly  provide,  or  when 
from  other  fiftcts  their  intention  can  be  more  satisfactorily  as- 
certained. 

It  must  be  kept  in  yiew  that  nsnry  laws  cannot  be  evaded 
under  coyer  of  naming  a  state  whose  laws  shall  control  the 
contract 

It  is  difficult,  however,  to  conceive  how  that  result  can  ever 
proceed  from  the  state  of  the  actual  residence  of  the  debtor 
being  named. 

The  difficulty  is  emphasised  when  the  right  of  the  parties 
to  contract  with  reference  to  the  laws  of  that  state  is  conceded, 
without  there  being  any  difficulty  on  the  subject,  except  the 
method  of  developing  the  intention. 

It  is  not  entirely  clear  to  us  that  the  language  contained  in 
the  deed  of  trust  that  *Uhe  contracts  embodied  in  this  convey- 
ance and  the  notes  secured  hereby  shall  in  all  other  respects 
be  construed  by  the  laws  of  the  state  of  Texas,  where  the 
same  is  made,''  has  reference  to  the  rate  of  interest  except  in 
a  general  way.  The  question  as  it  is  involved  in  this  case  can 
hardly  be  said  to  be  a  question  of  the  construction  of  the  con* 
tracts. 

We  think,  however,  that  the  expression  should  be  taken  as 
a  circumstance  to  be  considered  in  ascertaining  and  giving 
effect  to  the  intention  of  the  parties  to  the  contracts. 

It  is  contended  that  as  the  deed  of  trust  provides  that  on 
failure  of  the  borrower  to  pay  said  note,  or  either  of  said  cou* 
pons,  or  failure  to  comply  with  any  of  the  stipulations  con- 
tained in  said  deed  of  trust,  the  whole  sum  of  money  secured 
thereby  may,  without  notice  to  the  borrower,  at  the  option  of 
the  lender  or  his  assigns,  and  at  bis  option  only,  be  declared 
due  and  payable  at  once«  and  the  trustee  was  authorized  to 
take  possession  and  sell  the  land;  and  as  default  was  made 
in  the  payment  of  the  coupon  due  December  1,  18^7,  and 
the  whole  amount  was  declared  due,  the  whole  five  years' 
interest  became  collectible,  according  to  the  terms  of  the 
contract,  long  before  the  termination  of  the  five  years,  thus 
making  the  interest  reserved  greater  on  the  happening  of  the 
contingency  than  twelve  per  cent  per  annum,  and  the  contract 
usurious  under  the  laws  of  this  state. 

We  do  not  think  that  a  correct  construction  of  the  contract 
will  make  a  greater  amount  of  interest  due  and  collectible 
upon  it  than  shall  have  accrued  on  the  principal  calculated 
up  to  the  date  of  collection  at  the  rate  named  in  the  note;  or 
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in  other  wordf,  that  any  unaccrued  interest  oomea  within  the 
proper  meaning  of  the  stipulation. 

In  any  event,  we  agree  with  the  conclusion  of  the  judge  be- 
fore whom  the  cause  was  tried,  that  said  stipulation  *Ms  to  be 
construed  as  a  penalty  which  will  not  be  enforced  except  upon 
canceling  the  unearned  interest  noteSy  and  that  it  does  not 
make  the  contract  usurious." 

We  find  no  error  in  the  proceedings^  and  the  judgment  ia 
affirmed.  ^___ 

Imtsbkst — CoNiucr  or  Laws.  — Where  the  parties  are  ailent,  the  laws 
of  the  state  where  the  note  is  made  will  fix  the  rate  of  interest  which  it  is  to 
draw:  MeAUiater  w,  Sinilh,  17  lU.  328;  65  Am.  Dee.  SSI;  Stiekne^  r.  Jcrdtm^ 
58  Me.  106;  4  Am.  Rep.  251;  Martin  ▼.  Johnmm,  8i  Chk  481.  Bat  the  par- 
tifss  may,  by  oontract,  fix  the  rate  of  interest  according  to  ths  laws  of  another 
state,  where  one  or  both  of  them  reside;  Hobiiuon  ▼.  Queen^  87  Tenn.  445; 
10  Am.  8t  Rep.  690;  MoU  ▼.  Rowland,  85  Mich.  561;  KUeream  ▼.  Johnmm, 
85  Qa.  600.  Compare  OambU  t.  CaUral  22.  i^.ete.  Op^,  80  Qa.  Mi^  12 
BL  Repi  276^  and  note. 


Habn  V.  Smith, 

(79  TiZAS,  810.) 

.0XTt8iON  Lnn  mat  bb  Fixsd  bt  Paroii  Aorbbmbbt,  vhovob  PABmsi 

MiSTAKM  AB  TO  ITS  Trub  Looautt.  —  Where  adjoining  owners  of 
land  are  in  donbt  as  to  the  location  of  the  division  line  between  thenit 
•they  may  fix  it  by  parol  agreement;  and  such  agreement  will  bind  them 
-mntaally,  although  they  were  mistaken  as  to  the  tme  locality  of  the 
line,  there  being  no  frand  or  misrepresentation  by  either  party. 
Adtbrsb  Pusskssion,  What  Suftioibnt  to  Gitb  Title, — Actual,  ezdaw 
■ive,  adverse,  and  continuous  possession  of  land  by  a  person  occupying 
and  claiming  the  same  as  his  own  for  more  than  ten  years  gives  him  a 
good  title  thereta 
Gotbvant  of  Warramtt  hot  Brokbb  bt  Loan  of  Trn.B  bt  Liirtatiom; 
—  The  covenant  of  warranty  in  a  vendor's  deed  cannot  be  extended  to 
cover  futnre  laches  of  the  vendee,  by  which  he  loses,  by  limitation, 
the  title  to  the  laud  conveyed  to  him.     A  vendor  can  acqniro  from  hie 
Tsndee  title  by  limitation  after  the  deed  is  executed. 

Action  to  recover  land.    The  opinion  states  the  casa 

Andrews  and  Lesting^  for  the  appellant. 

No  brief  for  the  appellee. 

GoLLARD,  J.  Appellant's  first  assignment  of  error  Is  to 
the  effect  that  the  court  erred  in  overruling  plaintiff's  excep- 
tions to  defendant's  trial  amendment  setting  up  an  agp'eed 
lioundary  and  division  line  by  acquiescence  and  estoppel^  be- 
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catise  there  was  no  oonsideraldon  for  such  agreed  boundary; 
that  the  divisional  line  being  certain  of  ascertainment,  there 
could  be  no  dispute  or  doubt  concerning  it  as  to  form  the 
basis  of  an  agreed  boundary;  *^and  because  acquiescence 
alone  will  not  suffice  to  fix  a  conventional  line  for  a  true  one, 
if  the  true  one  can  be  ascertained,  and  the  amendment  dis- 
closed no  facts  estopping  plaintiff  from  recovering  his  land  to 
the  true  line.'' 

The  exception  referred  to  was  made  to  the  original  answer, 
''wherein  defendant  set  up  an  estoppel  against  plaintiff  on 
account  of  boundary  by  agreement  and  acquiescence,  and 
says  the  facts  alleged  do  not  create  an  estoppel." 

The  allegation  in  the  original  answer  merely  alleged  that 
Herring,  more  than  thirteen  years  ago,  then  owner  of  the 
northwest  half  of  the  ten-acre  lot,  with  the  consent,  acqui- 
escence, and  approval  of  defendant,  built  a  fence  along  a  line 
which  was  then  conceded  and  agreed  to  by  said  Herring  and 
defendant  to  be  the  true  division  line,  etc.  This  exception 
was  sustained  by  the  court  in  so  far  as  the  answer  failed  to 
show  that  any  dispute  had  arisen  when  the  agreement  is 
alleged  to  have  been  made. 

The  trial  amendment  was  then  filed  by  leave  of  the  court, 
wherein  it  is  alleged,  in  addition  to  what  had  been  before 
alleged,  that  the  true  location  of  the  lot  was  not  well  defined 
and  known,  and  various  surveys  had  left  it  uncertain.  It 
was  also  alleged,  that  "in  consideration  that  Herring,  at  his 
own  expense,  would  build  a  good  and  sufficient  fence  divid- 
ing said  lot  as  then  inclosed  from  east  to  west  equally,  it 
was  agreed  by  and  between  defendant  and  said  Herring  that 
said  fence  should  belong  equally,  as  a  division  fence  of  said 
lot,  to  said  Herring  and  defendant,  and  should  be  held  as 
the  true  divisional  line  of  said  lot;  that  said  fence  was  built 
in  1875  or  1876,  and  has  cfVer  since  been  held,  regarded,  and 
acquiesced  in  as  the  true  division  line,  until  this  suit  was 
brought.** 

We  understand  that  where  parties  are  in  doubt  as  to  where 
the  true  division  line  between  them  of  their  lands  may  be, 
they  may  fix  it  by  parol  agreement,  which  would  be  mutually 
binding  upon  them,  even  though  they  were  mistaken  as  to  its 
true  locality.  Where  the  parties  knew  where  the  divisional 
line  was,  such  an  agreement  would  not,  it  is  said,  be  binding, 
because  it  would  be  a  parol  conveyance  of  land,  and  contrary 
to  the  statute  of  frauds:  1  Wait's  Actions  and  Defenses,  718» 
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719;  George  T.  Thomas^  16  Tex.  89;  67  Am.  Deo.  612;  Cole- 
man  v.  Smithy  55  Tex.  254;  Browning  ▼•  AtHnaon^  46  Tex* 
608,  609. 

The  rule  is  stated  by  Judge  Quinan  in  Coleman  v.  Smithy 
65  Tex.  259.  After  exhaustive  research,  be  says:  '^  Whether 
the  parties  were  right  or  wrong  in  their  belief  that  the  line 
they  established  was  precisely  where  it  ought  to  be  was 
wholly  immaterial.  It  is  enough  if  there  were  doubt  or  dis- 
pute between  them  about  it,  and  they  determined  to  settle  it 
upon  that  basis.''  See  the  case  and  authorities  there  cited. 
We  think  the  averments  in  the  trial  amendment  as  to  un- 
certainty of  the  boundary  sufficient  to  predicate  an  agree- 
ment upon  fixing  the  division  line  between  the  adjacent 
owners. 

The  court  below,  in  our  judgment,  did  not  err  in  overruling 
the  exceptions  to  the  trial  amendment,  because  if  the  facta 
alleged  were  true  as  to  the  agreed  division  line,  it  was  bind- 
ing upon  Herring  and  his  vendees. 

The  next  assignment  of  error  insisted  on  by  appellant  isy 
that  the  court  below  erred  in  finding  that  defendant  and 
plaintifi^'s  vendee,  Herring,  had  established  a  divisional  line 
by  agreement  binding  on  plaintiff,  because  the  proof  shows 
that  the  true  line  was  easy  of  ascertainment,  and  that  the 
agreement  upon  a  line  was  a  mutual  mistake,  both  parties 
believing  it  to  be  the  true  divisional  line;  and  because  there 
was  no  consideration  for  the  establishment  of  a  line  depriv- 
ing plaintiff  or  his  vendors  of  their  land,  because  there  were 
no  acts  of  plaintiff  or  his  vendors  in  regard  to  a  division  line 
to  the  injury  of  defendant 

This  assignment,  in  effect,  admits  that  such  an  agreement  of 
the  line  was  made;  but  if  4t  did  not,  the  evidence  shows  that 
there  was  such  an  agreement  between  Herring  while  he  was 
the  owner  of  the  northwest  half  of  the  lot,  and  defendant's 
husband,  the  owner  of  the  other  half,  in  the  fall  of  1875.  It 
was  proven  that  at  that  time  the  lines  of  the  ten  acres  and 
other  surveys  adjoining,  made  by  Scott  in  subdivision  of  one 
hundred  acres,  of  which  the  ten  acres  were  a  part,  were  in 
confusion,  and  Herring  and  Robert  Smith  determined  to  di« 
vide  tlie  ten  acres;  they  assumed  as  the  northwest  corner  of 
tlie  ten  acres  a  stake  in  the  upper  northern  limits  of  the  west* 
em  fence,  which  Robert  Wilson  had  before  pointed  out  to 
Herring  in  making  a  survey  of  his  subdivision  of  one  hundred 
acres  adjoining  the  ten  acres  as  the  northwest  corner  of  the 
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ten  acreSy  and  chained  down  the  western  fence  one  half  the 
distance  called  for  in  the  field-notes  of  the  ten  acres,  and  then 
chained  and  staked  off  the  distance  called  for  across  the  ten 
acres.  Upon  this  cross-line  a  staked  and  ridered  fence  was 
built  by  Herring  by  agreement  of  defendant's  husband  that  it 
should  be  a  division  line  between  them  of  the  ten  acres.  De- 
fendant had  knowledge  of  the  building  of  the  fence;  has  ever 
since  regarded  it  as,  and  both  Herring  and  defendant  thought 
it  was,  the  true  divisional  line.  This  line  was  some  thirty  or 
forty  feet  above  or  northwest  of  the  line  as  actually  now  ascer- 
tained to  be  the  true  line  as  shown  by  recent  survey,  and  such 
line  could  have  been  ascertained  with  accuracy  from  the  well- 
established  south  line  of  the  Stephens  league,  which  at  this 
point  was  identical  with  the  south  line.  But  whether  the  line 
was  easy  or  difficult  of  ascertainment  is  not  the  question.  At 
the  time  the  line  agreed  on  was  made,  the  respective  owners 
did  not  know  where  it  was,  and  adopted  the  method  of  agree- 
ment to  establish  iU  They  desired  to  settle  the  question,  and 
did  so  by  agreement.  A  fence  was  built  on  the  agreed  line  as 
a  common  fence  between  the  parties,  or  the  line.  They  were 
competent  to  make  the  agreement,  and  whether  it  was  a 
correct  line  or  not  is  not  material  to  the  validity  of  the  same. 
If  the  fact  that  the  parties  were  mistaken  in  fixing  the  line 
oonld  invalidate  the  agreement,  no  such  agreements  could 
ever  stand  unless  they  designated  the  exact  line.  There  was 
no  fraud  or  misrepresentation  by  either  party. 

We  do  not  think  the  court  erred  in  holding  the  agreement 
valid  and  binding  on  the  parties,  and  that  the  court  did  not 
err  in  refusing  to  disturb  it. 

But  suppose  this  question  should  be  waived,  and  for  sake 
of  the  argument  it  be  admitted  that  there  never  was  a  division 
line  made,  and  that  plaintiff  rons  south  of  the  fence  as  claimed, 
it  seems  to  us  clear  that  defendant  should  recover  the  disputed 
land  on  her  plea  of  title  by  limitation  under  the  statute  of  ten 
years  as  found  by  the  court  below. 

There  is  no  question  but  that  defendant  had  had  exclusive, 
adverse,  and  continuous  possession,  occupying  and  claiming 
the  same  as  her  own,  for  more  than  ten  years  before  suit,  and 
there  is  no  question  but  that  she  had  the  actual  possession  up 
to  the  fence  for  such  period.  She  could  not  extend  her  pos- 
session by  construction  over  the  boundary  of  her  land  as  de- 
scribed in  her  deed,  but  actual  possession  and  occupancy, 
claiming  under  the  conditions  of  the  ten  years'  statute,  has 
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frequently  been  held  to  constitute  a  good  defense  against  the- 
owner:    Bracken  ▼.  Jones^  63  Tex.  184. 

But  appellant  aays  that  defendant  and  her  husband  sold 
the  land  to  Herring,  under  whom  plaintiff  claims,  and  war- 
ranted the  title  to  him,  and  therefore  she  cannot  claim  title 
by  possession  against  her  and  her  husband's  warranty,  but 
that  the  title  so  acquired  (if  it  could  be)  would  inure  to  the 
warranty.  We  cannot  agree  to  this.  It  had  as  well  be  said 
that  the  vendor  cannot  disseise  his  vendee  or  acquire  a  title 
ffom  him.  He  can  acquire  title  from  his  vendee  by  limita- 
tion  {Smith  ▼.  Monies^  11  Tex.  25,  26)  where  the  deed  is  exe- 
cuted: Rawle  on  Covenants,  898.  The  covenant  of  warranty 
will  not  defeat  such  title  acquired  after  the  deed.  Such  title 
is  no  breach  of  the  covenant,  which  cannot  be  extended  to* 
cover  future  laches  of  the  vendee  by  which  he  loses  the  title 
conveyed  to  him:  Steams  v.  HenderasSj  9  Cush.  497;  67  Am. 
Dec.  66. 

Finding  no  error  in  the  judgment  of  the  court  below,  our 
conclusion  is,  the  same  should  be  affirmed. 


Dmsioir  Lmts — Pabol  AoRSEinwTB.— Where  there  ii  a  dispute  Mtft* 
the  tnie  drrisioii  Une  between  adjoining  proprietorsi  and  they  are  ignocant 
ef  it*  tma  location,  and  they  agree  upon  a  permeaent  line  and  take  powee 
■ioB  aooordingly,  inch  agreement  binds  them  and  those  claiming  nnder  them, 
•▼en  though  it  is  not  in  writing]  Krider  t.  Milner,  99  Mo.  145;  17  Am.  Si 
Bep.  549,  and  note;  Hooten  r.  Oomer/ord,  102  Mass.  691.  But  a  survey  made 
for  a  grantee  previons  to  his  purchase  will  amount  to  an  aoquiasoence  on  Ua 
parts  Keenigkeim  ▼.  Sktrwood^  79  Tex.  508. 

Advsbsv  PonssiOH-— What  SumoiBirr  va  Qm  Tttlm. — To  obtain 
title  by  adverse  possession,  the  possession  must  have  been  open,  notorioov 
exclusive,  and  continuous  for  the  necessary  period  of  time :  FeuiU  ▼.  Oookef 
19  Or.  455;  20  Am.  St  Rep.  836;  Jfo&iiy  r.  Dollarhide,  98  Ma  198;  14  Am. 
84.  Rep.  639,  and  note. 

GoTBHAirr  OF  WiKRAHTr— -  What  Cdmrrmms  a  BasAOB  on  See 
«*M  ▼.  iMMidlr,  8  litt  118|  14  AoL  Dm.  48^  and  BOla  Mt  64* 
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GuLFy   OOLOBADO,  AND    SaNTA    Fb    BaILWAY    COM- 
PANY V.  Wilson. 

f79TBacAl,  STL) 

NaauoBHO^  SmnrtciniT  Auuoatioh  ov,  xir  Comtlaiht.  —  A  emnpUiiit 
which  alleges^  in  nibstanoe,  that  th«  milway  mi  in  whioh  the  plamtifl 
wmt  traroUng  wma  darailed  ttiroagh  the  neg ligeno*  of  th«  railway  oem- 
pany  aad  its  aeryants,  and  that  thoa  the  plaintiff  was  injured,  ia  laffi- 
eient,  without  stating  the  particular  acts  of  negligence  which  caused  the 
deiwihnent  of  the  ear  and  the  injury  to  the  plaintiff. 

Loss  or  Tins  ahd  Waobb,  Irst&uotioh  as  to,  mot  BR&OHBom  whkn.  — 
In  an  action  to  recover  damages  for  personal  injories,  a  ehai^ge  to  the 
Jury  instructing  them  that  if  they  found  for  the  plaintiff  they  should  take 
into  consideration  his  loss  of  time  and  wages  is  not  erroneous.  No  jury 
of  ordinary  intelligence  would  understand  such  charge  to  direct  them  to 
ind  danages  both  for  plaintiff's  loss  of  time  and  for  the  wages  he  would 
have  earned  doaring  the  time  ho  was  rendered,  by  his  injuries,  nnaUe  to 
labor. 

ICail  Aobnt  on  Railway  Tbaih  to  bs  Rboabdro  as  PASsuorau-— A 
mail  agent  lawfully  on  a  railway  train,  and  entitled  to  transportation, 
is  to  be  regarded  as  essentially  a  passenger,  and  entitled  to  reooror  for 
an  injury  resulting  from  the  negligence  of  the  company  or  of  its  ser- 
vants, whether  the  eompany  is  oompensated  for  his  transportation  by 
the  charge  for  the  car,  or  for  the  transportation  of  the  property  ol 
which  he  has  charge^  or  receives  no  compensation  whatever  for  his  car- 
riage. 

LfJvvT  TO  Mail  Aonr  Tbatbuito  nr  Mail-cab,  Liabiutt  ov  Railway 
GoMPABY  BOB.-*- A  railway  company  is  liable  for  injury  reosived  by 
»  mail  agent  while  traveling  in  a  mail-car,  by  reason  of  the  negligenoe 
of  its  servant^  where  the  contract  by  yirtne  of  whioh  he  became  enti- 
tled to  transportation  was  made  with  reference  to  his  transportation  in 
that  oar. 

Hboliobnob,  QuBsnoM  of,  to  bb  Dbtbrmxhbo  by  Jvby  whbm. — Where 
an  injury  to  a  passenger  on  a  railway  train  results  from  the  derailment 
of  the  train  by  running  upon  a  calf  upon  the  track,  in  riew  of  the  fact 
t^at  the  company  has  the  right  to  fence  its  track,  it  is  for  the  jury  to 
determine  whether  or  not  the  company  was  negligent 

VBBiaor  Bor  Szobsbitb  whbb.  — A  vexdiot  for  fire  hundred  dollars  will 
not  be  set  aside  as  exoessivo  where  there  is  testimony  to  soitain  it^  and 
the  teetimooy  on  the  other  side  is  not  nsesssarily  in  conflict  with  thai 
testimoaj. 

Agtiov  to  recover  tat  perBooal  injuriet.    The  opinion  eUtefl 
the  case. 

/.  W.  Terry,  Alexander  and  Clark,  and  J.  T.  BMwrJ,  for  the 
appellant 

/.  A.  CarroUj  and  SmUh  and  BeU,  for  the  appellee. 

Staytov,  0.  J.    Appellee  was  mail  agent  of  the  United 
StateSi  whose  duty  it  was  to  attend  to  the  mail  transported  ia 
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a  coach  set  apart  and  fitted  up  for  that  purpose.  This  car 
was  iu  the  traiu  in  advance  of  the  passenger-coaches,  and  was 
derailed,  plaintiff  alleged,  through  the  negligence  of  appel- 
lant and  its  servants,  whereby  he  was  injured,  and  for  this 
he  brought  this  action,  which  resulted  in  a  judgment  in  his 
favor  for  five  hundred  dollars. 

An  exception  to  the  petition,  on  the  ground  that  it  did  not 
state  the  particular  acts  of  negligence  which  caused  the  de* 
railment  of  the  car  and  injury  to  the  appellant,  was  overruled, 
and  this  is  assigned  as  error. 

This  question  was  considered  in  Qvlf  etc.  Ky  Co.  ▼.  Smithy 
74  Tex.  276.  In  that  case,  as  in  this,  the  averments  of  the 
petition  were,  in  substance,  that  the  car  in  which  the  plaintiff 
was,  was  derailed  through  the  negligence  of  the  railway  com- 
pany and  its  servants,  and  thus  the  plaintiff  injured. 

This  was  held  sufficient,  and  the  reasons  for  this  ruling,  as 
well  as  the  citation  of  cases  supporting  it,  will  be  found  in 
that  case. 

There  are  some  expressions  in  the  opinion  in  Mis$ouri  Pac 
IPy  Co.  V.  Hennessey^  75  Tex.  156,  which  may  seem  to  lead  to 
a  contrary  conclusion;  but  an  examination  of  the  case  will 
show  that  the  question  in  it  was,  whether  the  plaintiff  should 
have  been  permitted  to  prove  an  act  of  negligence  not  alleged, 
when  he  had  alleged  that  the  accident  resulted  from  other 
specific  acts  of  negligence. 

The  fifth  assignment  of  error  is  not  sustained  by  the  record, 
in  that  it  does  not  show  that  the  court  admitted  evidence  re* 
ferred  to  in  the  assignment. 

With  others,  the  court  gave  the  following  charge:  **  I  fur- 
ther instruct  you  that  in  estimating  the  damages  you  find  for 
plaintiff,  if  you  find  any  for  him,  you  are  to  take  into  consid- 
eration the  testimony  as  to  physical  pain  and  injuries  in- 
flicted, and  whether  such  injuries  are  permanent  or  not,  the 
expenses  in  doctors'  bills  or  for  medical  attention,  and  his 
loss  of  time  and  wages;  but  you  are  not  authorized  to  find 
damages  for  mental  suffering  or  anguish,  as  that  is  not  set 
forth  and  claimed  in  the  petition." 

It  is  urged  that  this  was  error,  in  that  the  jury  probably 
understood  from  it  that  the  plaintiff  was  entitled  to  recover  for 
loss  of  time  as  well  as  the  wages  he  could  have  earned  during 
that  time  he  was  rendered  by  his  injuries  unable  to  labor; 
but  it  seems  to  us  that  no  jury  of  ordinary  intelligence  would 
•o  have  understood  the  charge. 
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The  court  gave  the  following  charge! :  — 

^1.  Railway  companies,  in  transporting  passengers  upon 
flirir  trains,  operated  and  managed  by  their  employees,  must, 
vliile  thus  transporting  such  passengers,  exercise  a  high  de- 
of  care,  in  order  to  avoid  accident  or  injury  to  such  pas- 
i;  and  the  failure  to  exercise  such  care  as  a  person  of 
cfldinary  prudence  under  like  circumstances  would  use  is 
aagUgenoe. 

^2.  If  yoQ  find  and  believe  from  the  evidence  that  on  the 
twentieth  day  of  August^  or  at  any  time  within  one  year  next 
beiore  the  twenty-fifth  day  of  October,  1887,  a  train  of  cars 
cporated  by  the  defendant  company,  its  agents,  servants,  or 
cmployeeSy  was  wrecked  in  Bosque  County,  Texas,  near  Val- 
Iqr  Hills,  and  that  at  the  time  of  such  wreck  the  plaintiff, 
VL  J.  Wilson,  was  traveling  upon  said  train  of  cars  as  postal 
cr  mail  clerk,  in  the  employment  of  the  United  States  gov* 
eminent,  and  in  charge  of  the  mail  matter  on  such  train, 
Ifaen  he  would  be  entitled  to  recover  of  defendant  company 
far  such  injuries  as  he  may  have  received,  provided  they  are 
0iieh  at  are  set  forth  in  his  petition,  as  resulted  from  the  neg- 
l^nee  (if  there  was  negligence)  of  said  company's  servants, 
agents,  or  employees,  not  to  exceed  the  amount  of  either  kind 
tf  injury  alleged  in  the  different  allegations  in  the  plaintiff's 
petition. 

^i.  If  the  plaintiff,  R.  J.  Wilson,  was  riding  in  the  mail- 
composing  a  part  of  said  train,  and  in  his  proper  place  in 
car,  then  the  fact,  if  such  be  a  fact,  that  it  was  a  more 
dangerous  place  in  which  to  travel  than  other  cars  composing 
train  would  in  no  way  affect  the  right  of  plaintiff  to  re- 
in this  cause.*' 

The  court  refused  the  following,  which  were  requested  by  the 
defendant's  counsel:  '^  You  are  instructed  that  plaintiff  sues 
Ilia  defendant  in  the  capacity  of  a  passenger,  and  that  if  you 
fad  firom  the  evidence  that  plaintiff  was  a  clerk  or  mail  agent 
af  the  United  States  on  defendant's  train,  such  variance  is 
faal,  and  you  will  find  for  the  defendant"  ^' You  are  specially 
faatmcted,  at  the  request  of  defendant,  as  follows:  That  if  you 
lidieve  from  the  evidence  that  plaintiff,  R.  J.  Wilson,  was  a 
paaeenger  on  defendant's  train,  and  that,  instead  of  riding  in 
of  the  coaches  provided  for  passengers,  he  voluntarily  took 

exposed  position  and  rode  in  the  express  and  mail  car  of 
the  train,  not  induced  to  do  so  by  the  conductor  and  other 

iployees  of  the  defendant,  and,  thus  remaining,  was  injured 
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in  the  wreck  of  the  train,  which  injurj  he  would  have  avoided 
if  he  had  been  in  one  of  the  passenger-coaches,  that  in  thia 
event  he  assumed  the  increased  risk  of  riding  in  the  express- 
and  mail  car  and  therebj  contributed  to  his  own  injuries,  and 
cannot  recover,  and  you  will  find  a  verdict  for  the  defendanl*^ 

Plaintifif  alleged  that  he  was  a  passenger,  and  it  was  prov^d^ 
without  objection,  that  he  was  United  States  mail  agent,  and 
in  the  car  where  it  was  his  duty  to  be,  in  charge  of  the  msil, 
when  the  accident  occurred. 

The  car  was  fitted  up  for  that  purpose,  and  while  it  was  de-^ 
railed,  passenger-cars  in  the  rear  of  it  were  not 

We  are  of  opinion  that  essentially  the  relation  of  carrier 
and  passenger  exists  in  every  case  in  which  the  carrier  re* 
ceives  and  agrees  to  transport  another,  not  in  its  employmenty 
whether  this  be  by  contract  between  them  or  between  the  ear* 
rier  and  some  other  person  in  whose  employment  the  person 
to  be  carried  is,  for  the  purpose  of  transacting  on  the  train  the 
business  of  his  employer,  as  in  case  of  mail  agents,  express- 
agents,  or  messengers,  and  others  having  duties  to  their  em- 
ployers to  perform  which  can  be  performed  only  by  such 
persons  traveling  on  railway  trains  or  other  public  convey* 
ances. 

Whether  the  public  carrier  of  pflssengers  receives  an  agreed* 
compensation  for  the  transportation  of  such  persons^  is  com-- 
pensated  therefor  by  the  charge  for  the  car  or  for  transporta-^ 
tion  of  the  property  of  which  the  person  to  be  carried  hae 
charge,  or  receives  no  compensation  whatever  for  the  carriage 
of  such  a  person,  is  a  matter  of  no  importance. 

It  is  enough  that  he  is  lawfully  on  the  car  and  entitled  to 
transportation  to  give  to  him  the  character  of  passenger  and 
to  entitle  him  to  recover  for  an  injury  resulting  from  the  neg- 
ligence of  the  carrier  or  its  servants,  if  this  occurs  without 
fault  on  his  part. 

If  there  be  necessarily  more  danger  in  traveling  in  the  coach 
prepared  and  used  for  the  transportation  of  mail,  even  where 
due  care  is  used,  than  in  traveling  in  the  coaches  prepared 
and  used  for  transportation  of  ordinary  passengers,  then  it 
may  be  held  that  a  mail  agent  assumes  the  risk  of  danger 
necessarily  thus  arising  from  the  position  of  the  mail-car  in 
the  train,  but  he  does  not  assume  any  risk  of  danger  that  may- 
result  from  the  negligence  of  the  carrier  or  its  servants. 

The  charge  which  sought  to  relieve  appellant  from  liability 
because  appellee  was  in  the  mail-car,  instead  of  a  car  prepared 
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and  used  for  ordinary  passengers,  was  properly  refused  in  this 
-case,  because  appellee  wa»  in  the  mail-car,  the  very  place 
where  appellant  intended  he  should  be  and  where  his  duty 
-called  him. 

The  contract  by  virtue  of  which  he  became  entitled  to  trans* 
portation  was  made  with  reference  to  his  transportation  in 
tiiat  car;  and  if  appellant  or  its  servants  failed  to  use  that 
Hlegree  of  care  prescribed  by  the  charge  of  the  court  for  his 
«afety,  then  appellant  was  liable. 

This  is  not  a  case  in  which  a  passenger  was  injured  because 
lie  placed  himself  uninvited  in  a  car  in  which  the  carrier  did 
4iot  intend  he  should  travel,  when  with  safety  he  would  have 
been  carried  in  the  car  intended  for  him. 

It  is  urged  that  the  court  should  have  granted  a  new  trial 
on  the  ground  that  no  negligence  on  part  of  appellant  or  its 
servants  was  shown. 

The  derailment  was  caused  by  the  locomotive  coming  in 
•contact  with  a  calf  on  the  track,  and  the  evidence  was  some- 
what conflicting  as  to  whether  the  animal  might  have  been 
seen  by  the  servants  of  appellant  in  time  to  have  stopped  the 
train  before  the  collision  occurred. 

The  animal,  it  is  conceded,  however,  could  have  been  seen 
when  two  hundred  yards  in  advance  of  the  train,  and  it  was 
€or  the  jury  to  determine  whether  a  proper  lookout  was  kept, 
«8  well  as  to  determine  whether  proper  effort  was  made  to 
stop  the  train  as  soon  as  it  was  discovered  on  the  track. 

In  view  of  the  fact  that  a  railway  company  has  the  right 
to  fence  its  right  of  way,  if  this  is  not  done  the  fact  that  a  de- 
railment is  caused  by  contact  with  an  animal  is  a  fact  which 
may  be  looked  to  in  ascertaining  whether  or  not  the  carrier 
oxercised  due  care. 

It  is  claimed  that  the  judgment  is  excessive,  in  ^  that  plain- 
tiff utterly  failed  to  prove  that  he  sustained  any  injury  except 
by  his  own  statements  and  those  of  his  father."  If  the  jury 
believed  their  statements,  the  judgment  cannot  be  considered 
excessive;  and  if  the  evidence  of  the  physician  who  examined 
and  treated  him  about  one  month  after  the  accident  occurred 
had  conflicted  with  theirs,  it  was  for  the  jury  to  determine  the 
fact  We  do  not  find,  however,  from  an  examination  of  the 
testimony  of  the  physician  and  the  others  that  there  is  neces* 
eerily  any  conflict  in  the  evidence. 

There  is  no  error  in  the  judgment,  and  it  will  be  affirmed. 


860  AuflTOi  KTCL  Railway  Co.  v.  Ande&soh.     [Texaa^ 

Bailboad  G6icrA9iis-^LiABiLiTr  roR  Injubt  to  Smflotzbs  of  OniBB 
OoKPAVUS  RiOBTFVLLT  OB  Tbaoi.  —  All  azpron  agent  BamiMa  ttio  «nli- 
muy  banrda  incident  to  that  baalBeH  la  hie  relation  to  that  oompunj,  koft 
Bot  the  riaka  of  injury  he  might  anffer  from  the  negligence  ol  tho  milvegf 
•ompany:  Bnwer  t.  I^ew  Tart  He.  R.  B.  Co.,  124  N.  T.  69;  21  Am.  St.  BcfL 
647,  and  note.  Aa  to  liability  to  mail  agents,  aee  BalUmore  etc  R.  R*  Oo^,  ▼• 
jtofa,  72  Md.  36;  20  Am.  St.  Repu  454»  and  note;  Mofff^  t.  Mimtmn  P. 
JtpOo.,  102  Ma  640;  22  Am.  8t  Bep.  708;  Melior  w.  Miammri etc  M'^Ok^ 
106  Mo.  466. 

NiuuoBiioB— Whbb  ▲  QuBarno!!  lOB  thb  Jubt.— If  oneiainjvredhy 
a  train  of  ean  while  croasing  a  atreet^  and  allegea  negligenoe  d  the  campaBj 
in  failing  to  ring  the  bell,  and  the  evidence  on  thia  point  ia  conflietiag,  tl» 
question  ia  one  of  fact  to  be  determined  by  the  jury:  Mwrra^f  r* , 
i?V  ^t  101  Mo.  236;  20  Am.  8t  Bep.  601,  and  note;  Ikaou  ▼• 
ele.  J2.  A  On,  107  K.  a  686;  22  Am.  St.  Bep.  902,  and  note. 

Ybbdioxs. — Wiuor  BxoiasirB  and  whbb  bot  Excbbbitb:  See 
P.  iTy  Ok  r.  hornet,  76  Tex.  161;  16  Am.  Sk  Bep.  879,  and  note;  OUa 
JV  Co.  T.  Jmdg.  120  Ind.  397. 


Austin  and  Nobthwbstbbn  B'y  Ca  t;.  Andbbsoil 

(79  Tbzas,  427.] 

NvnAWOB^  AonoM  iob  Ib/urt  ibom,  bot  Babbbd  bt  Statdtb  or  Ldb- 
tatiobb  whbb.  —  Where  a  nuiaanoe  ia  not  permanent^  but  depends  wm 
and  eontingenoiea,  ao  that  it  ia  of  a  trmnaient  character,  aa» 
live  actiona  may  be  brought  for  injury  resulting  therefrom  as  It  e^ 
ours;  and  an  action  for  aoch  injury  will  not  be  barred  by  tho  statute  el 
limitationa,  unless  the  full  period  of  the  statute  hea  run  againat  tho 
injury  before  suil  But  if  tiie  nnisanoe  la  permanent  and  oootiniii^^ 
recovery  for  the  entire  damage  reaulttng  from  it  must  be  had  in  obosvIl 

Oavbb  or  AonoB  iob  Nuibahgb  dobs  hot  Aoobub  ubtil  Irjoxt  Svb^ 
TAIKBD  WHBB.  — Where  a  railroad  emlMtnkment  and  oolverts  do  Bet 
of  themselves  constitute  a  nuisance  nor  an  invaaion  of  a  party's  rights 
not  being  put  on  hia  land,  and  only  become  a  nuisance  at  intervals  1^ 
diverting  water  from  rainfalls  from  its  usual  flow  upon  hia  land,  a  saaso 
of  action  does  not  accrue  to  him  until  the  injury  ia  suatatned. 

OULTBBTB  AMD  8LinOB8  — DUTT  OB  BaILWAT  CoMPANT   TO  CoVBTBOOr  — 

In  Texas,  railway  companiea  are  by  statute  required,  in  oonatraeliBig 
their  tracks,  to  construct  all  neceasary  culverta  and  aluioee  required  hf 
the  natural  lay  of  the  land,  to  prevent  surface  water  from  being  diverted 
from  ita  natunl  and  naual  course  and  thrown  upon  land,  where  it  wonld 
not  otherwise  have  gone. 
Damaob  raoM  SuBVACs  Watbb  DrvBBTBD  BT  Bailwat  Bkbabkmbbt— 
LiABiLmr  OF  CoxPAMT  IOB.  —  Where  a  railway  embankment  and  ool- 
verts divert  surface  water  from  ita  natural  and  usual  coarse,  and 
it  to  flow  over  a  par^'a  land,  and  permanently  injure  the  aame^  and 
atroy  hia  crops,  the  company  will  be  liable  for  the  injury  so 
But  it  will  not  be  liable  for  any  injury  that  would  have  reaulted  to  the 
land  by  reason  of  the  natural  flow  of  the  water,  bad  the  embanki 
and  culverta  not  been  built. 
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iMTRuonoHB  FftOFiBLT  RoDBXiK  —  A  mlway  oompanjr,  boand  hj  Uw  to 
10  ooDstraot  its  rood  ot  not  to  divort  tho  natural  flow  of  aarfaoe  wator 
from  its  unal  ooone,  to  tbo  injury  of  adjaoont  landii  ia  not  antitlod  to 
karo  tho  jnry  charged  that  "  if  tho  road-bod  was  oonatmoted  ao  aa  to 
let  tho  water  paaa  with  aa  little  injury  to  plaintiff  aa  conld  be  praeti* 
edly  done  without  making  the  road  inaeenre,  then  the  defendant  oom- 
pany  would  no4  bo  liable  for  injnry  from  water-aetaoa  af tor  it  loft  the 
right  of  way."* 

SncuL  iHsniucnoKB  RspsATnro  pBUOiPLn  Bmbodixd  vh  Guibral 
Chabgb  abb  PBorsBLY  Rbwsba. 

Action  to  recover  for  damages  to  plaintiff's  farm  and  crops, 
resulting  from  the  improper  construction  of  ths  defendant's 
road-bed.    The  facts  appear  from  the  opinion. 

FM&r  and  Totones,  for  the  appellant. 

E,  21  Moi}re  and  Milton  Whiie^  for  the  appellee. 

CoLLABDy  J»  This  action  was  brought  against  the  appel* 
lant  September  22,  1888,  for  damages  for  so  constructing  its 
road-bed  and  culverts  in  1881  as  to  change  the  natural  flow 
of  sarfiEtce  water  from  ordinary  rains,  cause  it  to  be  collected 
ID  large  quantities,  and  to  be  carried  in  large  volumes  down 
to  and  through  certain  culverts  upon  plaintiff's  land,  sub- 
merging it,  washing  away  the  soil,  remaining  on  it  for  long 
periods  of  time,  and  rendering  it  wholly  unfit  and  worthless 
for  agricultural  or  other  purposes.  It  is  alleged  that  the  in* 
jury  was  done  in  1886, 1887,  and  1888;  that  in  October,  1886, 
a  cotton  crop  was  so  destroyed,  and  in  1887  and  1888  cotton 
aod  com  crops  were  destroyed  by  having  water  from  ordinary 
rains  so  carried  upon  the  land. 

Defendant  contends  that  all  the  damages  are  barred  by  the 
two  years'  statute  of  limitations,  because  they  are  alleged  to 
proceed  from  the  improper  construction  of  the  road-bed  and 
culverts  built  more  than  two  years  before  the  suit  was  brought 

The  point  is  presented  here  by  several  assignments  of  error 
complaining  of  the  ruling  of  the  court  in  refusing  to  sustain 
ipecial  exceptions  of  defendant  to  the  petition,  giving  charges 
and  refusing  charges. 

The  law  as  applied  by  the  court  below  allowed  plaintiff  to 
iteover  for  all  injury  occurring  within  two  years  prior  to  the 
institution  of  the  suit,  and  no  more.  The  question  is,  When 
did  the  eausie  of  action  accrue,  —  at  the  time  of  the  erection 
of  the  embankment  and  culverts,  or  at  the  date  of  the  injury  7 

Chief  Justice  Stayton,  in  the  case  of  Houston  Water  Work$ 
T.  Kefknedy^  70  Tex.  233,  discusses  the  question  and  gives  us 
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A  rule.  He  sajs:  **  When  the  act  is  in  itself  lawful  as  to  the 
person  who  bases  an  action  on  injuries  subsequently  accruing 
and  consequent  upon  the  act,  it  is  held  that  the  cause  of  ao- 

tion  does  not  accrue  until  the  injury  is  sustained If^ 

however,  the  act  of  which  the  injury  was  the  natural  sequenoe 
was  a  legal  injury,  —  by  which  is  meant  an  injury  giving  cause 
of  action  by  reason  of  its  being  an  invasion  of  plaintiff's 
right,  —  then,  be  the  damage  however  slight,  limitation  will 
run  from  the  time  the  wrongful  act  was  committed,  and  will 
bar  an  action  for  any  damage  resulting  from  the  act,  although 
these  may  not  have  been  fully  developed  until  within  a  period 
less  than  necessary  to  complete  the  bar/' 

In  that  case  the  action  was  for  damages  resulting  to  a  build- 
ing caused  by  weakening  an  arch  in  placing  water-pipes  in  the 
house.  It  was  held  that  the  plaintiff  could  have  maintained 
an  action  at  once  when  the  arch  was  weakened,  and  having 
failed  to  do  so  for  more  than  two  years,  the  action  was  barred. 
The  weakening  of  the  arch  was  an  immediate  injury,  — an 
immediate  invasion  of  the  rights  of  the  plaintiff. 

In  PowerB  v.  Council  Bluffs,  45  Iowa,  652,  24  Am.  Rep.  792, 
where  an  action  was  brought  for  injury  to  plaintiff's  land  by 
reason  of  a  ditch  dug  by  the  city  to  carry  a  running  stream 
of  water  aloni^  the  side  of  the  street,  the  constant  action  of 
the  water  causing  the  injury  to  the  plaintiff's  land,  it  was 
held  that  no  suit  could  be  maintained  until  some  actual  in- 
jury to  plaintiff  was  caused  by  the  action  of  the  water  result- 
ing from  the  improper  construction  of  the  ditch;  but  the 
injury  began,  the  premises  began  to  be  injured,  at  a  time 
when  it  was  barred  before  suit;  it  was  of  a  permanent  and 
continuous  character,  and  it  was  held  that  the  damage  was 
original,  and  could  have  been  compensated  at  the  time  it  first 
began,  the  action  of  the  water  being  a  permanent  and  calcu- 
lable force.  The  case  distinguishes  between  a  continuing  and 
permanent  nuisance  and  one  that  depends  on  contingencies^ 
such  as  freshets  and  other  forces  that  are  incalculable. 

Wood  says  (Wood  on  Limitation,  371)  the  rule  in  refer- 
ence to  acts  amounting  to  a  nuisance  is,  that  ^  every  con- 
tinuance is  a  new  nuisance  for  which  a  fresh  action  will  lie, 
so  that  although  an  action  for  the  damage  from  the  original 
nuisance  may  be  barred,  damages  are  recoverable  for  the  six 

years  preceding  the  beginning  of  the  action But  while 

this  is  the  rule  as  to  nuisances  of  a  transient  character,  yet 
when  the  original  nuisance  is  of  a  permanent  character,  so 
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that  the  damage  inflicted  thereby  is  of  a  permanent  charao- 
ier,  and  goes  to  the  entire  destructioa  of  the  estate  affected 
hereby,  a  recover/  not  only  may,  but  must,  be  had  for  the  en- 
tire damage  in  one  action." 

We  conclade  from  the  authorities  that  where  a  nuisance  is 
permanent  and  continuing,  the  damages  resulting  from  it 
«honId  all  be  estimated  in  one  suit;  but  where  it  is  not  per- 
manent, but  depends  on  accidents  and  contingencies,  so 
that  it  is  of  a  transient  character,  successive  actions  may  be 
brought  for  injury  as  it  occurs,  and  that  an  action  for  such 
injury  would  not  be  barred  by  the  statute  of  limitation  unless 
the  full  period  of  the  statute  had  run  against  the  special  in* 
Jury  before  suit.  The  building  of  the  embankment  and  the 
-culverts  as  alleged  was  not  of  itself  a  nuisance;  it  was  no  in- 
vasion of  plaintiff's  rights,  —  they  were  not  put  on  his  land. 
They  become  a  nuisance  only  at  intervals,  by  diverting  water 
from  rainfalls  from  its  usual  flow  upon  plaintiff's  land.  The 
-embankment  and  the  culverts  were  permanent,  but  the  nui* 
«ince  was  not;  there  was  no' constant  and  continuing  injury. 
It  may  be  that  where  land  is  destroyed,  and  its  value  before 
destruction  is  recovered  as  damages,  there  can  be  but  one  re- 
•covery.  The  soil  and  improvements  might  be  renewed,  how- 
ever, in  which  case  other  suits  might  lie  for  damage  to  its 
renewed  state.  But  suppose  the  land  is  only  injured  or  the 
crops  occasionally  destroyed  by  rains,  the  just  and  rational 
rule  as  adopted  in  this  state  is,  that  successive  actions  may 
•be  brought  for  the  injuries  as  they  occur:  Oulf  etc*  R^y  Co.  v. 
HeUley^  62  Tex.  593.  We  agree  with  the  court  below  in  its 
holdings  upon  this  subject. 

Appellant  consolidates  the  fourth,  fifth  and  sixth  assign- 
ments of  error.  They  are  directed  to  the  following  paragraph 
of  the  court's  charge,  and  the  refusal  of  the  court  to  give  spe- 
cial charges  asked  by  defendant:  **The  defendant  had  a 
right  to  build  its  road-bed  where  it  did,  and,  if  necessary  to 
its  proper  construction  and  use,  to  throw  up  the  embankment 
shown  to  have  been  made;  but  in  so  doing  it  wae  required  by 
law  to  construct  all  the  necessary  culverts  and  sluices  re- 
quired by  the  natural  lay  of  the  land  to  prevent  surface  water 
from  being  diverted  from  its  natural  and  usual  course,  and 
thrown  upon  land,  where  it  would  not  otherwise  have  gone.'' 

This  charge  is  the  law  as  enacted  by  statute  in  this  state: 
R.  S.,  art.  4171.  ^It  was  intended  in  this  class  of  cases  to 
furnish  a  simple  rule  by  which  would  be  avoided  the  diffi- 
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eulty  which  has  been  so  often  felt  in  adjusting  the  rights  of 
persons  under  the  conflicting  decisions  to  which  the  argu- 
ments in  this  case  refer  ":  Oulf  etc.  Ry  Co.  v.  Hddey^  62  Tex. 
693.  *'  It  was  intended,"  Justice  Stayton  proceeds  to  say  in 
the  case  cited,  **  thereby  to  compel  railways  to  construct  such 
culverts  or  sluices  as  were  necessary  to  permit  water  not 
confined  within  watercourses  to  flow  after  a  railway  is  con- 
structed as  it  did  before,  in  accordance  with  the  natural  lay 
of  the  land,**  etc.  The  charge  given  was  but  preliminary  to 
other  instructions,  and  must  be  read  in  connection  with  them. 
So  read,  it  was  a  proper  charge:  Qulf  etc.  Ry  Co.  ▼•  Donahoo^ 
69  Tex.  181. 

In  the  succeeding  portion  of  the  charge  the  learned  trial 
judge  gave  the  law  applicable  to  the  case.  In  effect,  he  told 
the  jury  that  if  the  embankment  and  culverts  diverted  the 
surface  water  from  its  natural  and  usual  course,  and  caused 
it  to  flow  over  plaintiff's  land,  and  permanently  injured  the 
same,  and  destroyed  crops,  etc.,  the  company  would  be  liable 
for  the  injury  so  caused.  The  jury  were  guarded  by  the 
charge,  so  as  not  to  include  any  damage  occurring  at  a  time 
that  would  be  barred  by  the  two  years'  statute  of  limitations, 
and  they  were  also  cautioned  not  to  allow  ^'  for  any  injury,  if 
any,  as  would  have  resulted  to  the  land,  if  the  embankment 
and  culvert  had  not  been  built,  by  reason  of  the  natural  flow 
of  water.'' 

In  estimating  damages  to  crops,  in  case  of  such  damages, 
the  jury  were  told  that  they  could  ^*only  allow  for  such  in- 
jury as  was  caused  by  the  embankment  and  culvert  causing 
water  to  flow  on  said  land  which  otherwise  would  not  have 
flowed  there,"  In  addition  to  this,  the  jury  were  instructed 
that  if  the  embankment  and  culverts  diverted  the  water  from 
its  usual  course,  and  contributed  to  damage  the  land  and 
crops,  but  it  should  appear  that  the  damage  was  caused  in 
part  by  water  falling  and  running  on  the  land  regardless  of 
the  embankment  and  culverts,  then  the  defendant  would  be 
liable  only  for  such  proportion  of  the  injury  as  was  caused  by 
the  embankment;  and  if  the  verdict  should  be  for  plaintiff, 
it  should  be  for  only  the  damages  occasioned  by  the  embank- 
ment and  culverts. 

The  instructions  of  the  court  were  carefully  prepared,  and 
guarded  every  right  of  defendant 

The  defendant  complains  because  the  court  refused  a  spe- 
oial  charge  asked,  to  the  effect  that  in  case  the  jury  should 
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find  the  land  and  crops  were  injured  by  the  water  passing 
through  the  culverts  and  sluices,  but  should  also  find  that 
such  water  was  less  injurious  to  the  whole  of  the  lands  and 
crops  than  it  would  have  been  if  the  road-bed  had  not  been 
constructed  and  it  had  flowed  according  to  the  natural  lay  of 
the  land,  the  verdict  should  be  for  defendant. 

Such  a  charge  should  not  have  been  given.  The  act  of  so 
constructing  the  embankment  and  culverts  was  wrongful,  and 
it  could  not  be  made  right  by  such  a  consideration.  Such  a 
comparison  of  detriments  and  betterments  is  not  applicable 
to  cases  like  this.  It  might  be  in  a  proceeding  to  condemn 
land  for  railroad  purposes. 

Appellant  complains  because  the  court  refused  a  charge 
asked,  to  the  efifect  that  if  the  road-bed  was  constructed  so  as 
to  let  the  water  pass  with  as  little  injury  to  plaintiff  as  could 
be  practically  done  without  making  the  road  insecure  and 
unserviceable,  then  the  company  would  not  be  liable  for  in- 
jury from  water-action  after  it  left  the  right  of  way.  This 
charge  is  not  the  law.  Defendant  was  bound  to  so  construct 
its  road  as  not  to  divert  the  natural  flow  of  surface  water  from 
its  usual  course,  to  the  injury  of  adjacent  lands. 

The  court  also  refused  to  give  a  special  instruction,  asked 
by  defendant,  to  the  eflect  that  if  other  obstructions  on  the 
land  or  in  its  neighborhood,  not  attributable  to  the  embank- 
ment and  culverts,  caused  the  water  to  flow  out  of  its  usual 
course  and  damage  plaintiff's  land  and  crops,  no  verdict 
could  be  returned  for  such  damage.  Several  charges  of  a 
idmilar  purport,  specifying  obstructions  and  causes  that 
might  have  been  found  to  have  changed  the  course  of  the 
water  and  turned  it  on  plaintiff's  land  to  its  injury,  which 
should  not  be  charged  to  defendant  in  estimating  damages, 
were  asked,  but  the  court  refused  all  of  them.  There  was  no 
error  in  such  refosaL  The  court  had,  in  his  general  charge, 
given  all  the  law  applicable  to  the  case,  and  sufiiciently 
guarded  the  jury  from  finding  any  damages  against  defend- 
ant except  such  as  resulted  from  the  improper  construction 
of  the  road-bed  and  culverts,  and  especially  from  awarding 
damages  arising  from  other  causes,  regardless  of  the  embank- 
ment. 

We  commend  the  charge  of  the  court,  and  think  there  was 
DO  error  in  refusing  to  give  requested  charges  which  only  re- 
peated principles  embodied  clearly  in  the  general  charge,  in 
so  far  as  they  were  applicable. 
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We  are  of  the  opinion  the  judgment  of  the  ooort  beloir 

should  be  affirmed.  ^_^^ 

NuisANoxs,  Statdti  of  LnoTATioNS  IN  AcnoiTB  lOR!  8t  L<nU$  He,  iTy 
0».  T.  Biffg$,  62  Ark.  240;  20  Am.  St.  Rep.  174,  and  extended  note  17(^179^ 
wberein  U  diaoiused  nniMinoee  eaueed  by  railway  •mbaakmeBtc 

Railway  Companiu. — Durr  to  OoHsninor  Cuhrmten,  nax  See  Semm 
T.  SL  Paul  etc  B^y  C<k,  41  Minn.  384;  16  Am.  St  Rep.  706,  and  note;  Bm^ry 
Y.  Raleigh  etc.  R.  R.  Co.^  102  N.  a  209;  11  Am.  St.  Rep.  727,  ftad  note. 
Where  a  railroad  bridge  was  improperly  eonatmcted,  so  that  water  did  not 
freely  pass  under  it»  cansing  injary  to  the  upper  lands,  a  nuisance  exists  for 
which  damages  are  recoverable;  and  the  injured  party  need  not  presume  that 
the  nuisance  will  be  a  permanent  one^  but  he  may  assvmn  that  it  ia  tran- 
sient, and  instead  of  bringing  one  suit  for  his  whole  injury,  he  may  sne  for 
the  amount  of  his  iujury  as  he  suffers  from  its  continuance:  Chicago  tic  B.  B, 
Ok  T.  Schaffer.  124  lU.  112. 
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[70  Texas,  468.] 

Slubpino-Cab  CoifPANT  Is  auFwerable  to  plaintiff  if  ita  servants  failed  and 
neglected  to  awake  the  plaintiff  and  his  wife  in  time  to  enable  them 
to  dress  and  get  off  the  train  at  the  station  of  their  destination,  and 
caused  plaintiff  and  his  wife  to  get  off  the  train  at  a  water-tank  half  a 
mile  from  the  station,  before  daylight  on  a  damp,  cold  morning  in 
February,  where  they  were  compelled  to  stand  for  a  long  time  in  the 
rain,  mud,  and  cold,  not  knowing  where  the  station  was,  the  train 
having  moved  off  before  they  ascertained  that  the  station  had  not  been 
reached;  and  plaintiff*s  wife  was  made  sick  and  her  health  permanently 
impaired  by  the  exposure;  and  plaintiff  was  forced  to  provide  'medioal 
aid  for  his  wife  and  to  pay  for  the  same,  to  remain  away  from  his  home 
to  attend  to  her,  and  suffered  much  mental  anguish  on  account  of  ber 
condition. 

Btidsncb  as  to  Catjss  07  Illness,  whsn  Admisribls. — In  an  action  by 
a  husband  to  recover  damages  for  the  sickness  of  his  wife,  alleged  to 
have  been  caused  by  her  )>eing  set  off  the  train  by  the  defendant's  serw 
rants  before  it  reached  the  station,  the  following  testimony  given  by 
her  on  the  trial  is  competent  and  admissible:  "  I  know  of  nothing  else 
that  could  have  caused  my  illness  except  the  exposure  to  which  I  waa 
subjected  on  the  moruing  when  I  got  off  the  train." 

OOOUPATION  AND  SaLART  OF  PLAINTirF,  EVIDENCE  07,  WHEN  ADMISSI- 
BLE. —  Where  one  of  the  eleiDents  of  damages  alleged  in  the  plaintiff's 
petition  ia  his  loss  of  his  own  time  while  attending  and  nursing  his  wife, 
his  testimony  as  to  his  occupation,  salary,  and  the  time  lost  by  him  can- 
not be  considered  irrelevant. 

Bbboneous  Instkuction  upon  Question  ot  Oontbibutory  Nbouobnc% 
WHEN  Immaterial.  —  Where  there  is  no  evidence  as  to  contributory 
negligence  in  the  case,  an  erroneous  charge  upon  the  question  of  con- 
tributory negligence  can  do  no  harm  to  the  defendant,  and  ia  no  ground 
for  reversal  of  the  judgineut. 
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Butmnma-iuaL  Cq/mfamt^  Dorr  amb  LtABiurr  m;  to  Passirgbbs.^ 
When  ft  tlMpiiigoMr  company  undertakes  to  fnnnBh  sleeping  sooodp 
aodstions  to  posBsngers,  sodi  Moonunodatioos  boing  under  its  ezdm- 
BiTe  eontroly  and  receives  oompensaiion  therefor,  it  is  its  duty  to 
awake  and  notify  passengers  in  time  for  them  to  prepare  to  safely  and 
•omfortably  leave  the  train  at  the  place  of  their  destination;  and  if  it 
fails  to  perform  tiiis  daty,  and  injury  results,  it  will  bo  UaUe  therefor, 
although  the  railway  oompaay  might  also  be  liable. 

Action  to  feoover  damages.    The  opinion  atates  the  facta. 
Percy  SoberU  and  R.  P.  WUling^  for  the  plaintiff  in  error. 

Shdtan  F.  Leaie^  and  Word  and  Charltanj  for  the  defendant 
in  error. 

Hbnby,  a.  J.  This  suit  was  brought  by  the  appellee 
mgainst  the  Pallman  Palace  Car  Company,  a  corporation,  to 
recover  damages. 

The  petition  alleges  that  plaintiff  and  his  wife  engaged 
passage  on  a  train  of  the  Texas  and  Pacific  Railway  Com- 
pany  to  Terrell,  in  this  state;  that,  being  such  passengers, 
they,  at  a  point  in  the  state  of  Louisiana,  applied  to  the  de- 
fendant corporation  for,  and  obtained  from  it,  berths  on  the 
Pullman  sleeping-car  which  was  run  in  connection  with  the 
train  on  said  railway;  that  shortly  after  entering  said  sleep- 
ing-car, plaintiff  and  his  wife  retired  and  were  asleep;  that 
under  the  rules  and  regulations  of  defendant,  and  by  com- 
mon usage  and  practice,  defendant's  agents  in  charge  of  said 
oar  were  bound  to  awake  plaintiff  and  his  wife  in  time  to 
enable  them  to  dress  and  get  off  the  train  at  Terrell,  the 
plaoe  of  their  destination,  and  that  they  relied  on  them  to 
do  so;  that  said  agents  went  to  sleep  and  neglected  their 
duty;  that  when  said  train  reached  the  water-tank  about 
one  half  mile  east  of  the  passenger  depot  at  Terrell,  which 
it  did  about  five  o'clock  on  the  morning  of  February,  5,  1889, 
it  was  stopped  for  the  purpose  of  taking  od  a  supply  of  water, 
and  for  other  purposes,  and  that  this  fact  was  known,  or 
should  have  been  known,  to  defendant's  agents;  that  when 
said  train  had  stopped  at  said  water-tank,  defendant's  said 
agents  awoke  plaintiff  and  his  wife,  and  told  them  that  they 
were  at  the  depot  and  to  hurry  off;  that  said  agents  caused 
plaintiff  and  his  wife  to  get  off  of  said  car  at  said  water-tank; 
Ibat  in  the  excitement  and  rush  incident  to  the  announce 
ment  that  the  train  was  at  Terrell,  and  that  all  must  hurry 
off,  plaintiff's  wife  was  pushed  and  shoved  off  and  down  the 
oar-steps  to  the  ground,  some  three  feet  in  distance;  that  his 
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wife  had  no  time  to  properly  dress  herself;  that  it  was  a  cold 
and  damp  uiorning,  dark,  and  mibting  rain;  that  the  ground 
and  grass  were  wet  from  recent  rains;  that  as  soon  as  plain- 
tiff and  his  wife  were  off  the  train,  and  before  they  had 
learned  of  the  mistake  and  that  the  depot  had  not  been 
reached,  the  train  moved  off,  and  left  them  standing  in  the 
rain,  njud,  and  cold;  that  plaintiff  and  his  wife  were  stran* 
gers  in  Terrell,  and  did  not  know  where  the  depot  and  hotels 
were  situated;  that  it  was  so  dark  as  to  make  it  impossible 
for  them  to  move  with  discretion,  and  that  they  were  forced 
to  remain  standing  at  the  water-tank  for  a  great  while  in  the 
rain,  mud,  and  cold;  that  plaintiff's  wife  was  greatly  fright* 
encd,  and  was  made  sick  by  the  ezposure,'and  that  she  was 
confined  to  her  bed  and  unable  to  care  for  herself  for  more 
than  five  weeks;  that  plaintiff  was  forced  to  provide  medical 
aid  for  her  and  pay  therefor,  and  that  plaintiff  was  forced 
to  remain  away  from  his  home  (which  was  in  the  state  of 
Louisiana)  and  his  business  to  give  his  attention  to  his  wife 
for  more  than  two  weeks,  and  suffered  much  mental  anguish 
on  account  of  his  wife's  condition;  that  his  wife  suffered 
greatly,  and  that  her  health  was  permanently  impaired  be- 
cause of  the  premises. 

We  think  that  the  petition  states  a  good  cause  of  action, 
and  that  there  was  no  error  in  overruling  defendant's  de- 
murrer. 

Judgment  was  rendered  in  favor  of  the  plaintiff  on  the 
verdict  of  a  jury  for  $1,125. 

The  wife  of  plaintiff  gave  her  deposition  as  a  witness,  de- 
tailing very  fully  the  circumstances  of  her  exposure  and  sick* 
ness;  and  in  reply  to  a  question  said:  ^  I  know  of  nothing  else 
that  could  have  caused  my  illness  except  the  exposure  to 
which  I  was  subjected  on  the  morning  when  I  got  off  the 
train."  » 

There  was  no  error  in  overruling  defendant's  objection  to 
this  evidence. 

The  plaintiff,  on  his  examination  as  a  witness,  made  the 
following  statement:  '*I  was  getting  a  salary  of  $1,250  per 
annum,  eight  months'  school,  as  professor  in  the  state 
normal,  and  lost  three  weeks  in  attending  my  wife,  which  it 
was  necessary  for  me  to  do."  The  defendant  objected  to  the 
evidence,  and  now  assigns  error  in  its  admission  upon  the 
ground  that  it  was  irrelevant. 

One  of  the  elements  of  damage  stated  in  plaintiff's  petition 
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was  loBS  of  his  own  time  while  attending  and  nursing  his  wife. 
Evidence  tending  to  prove  that  issue  cannot  be  considered 
irrelevant 

We  find  no  error  in  the  action  of  the  court  in  permitting  the 
physician  who  attended  Mrs.  Smith  during  her  illness  to  state 
what  she  told  him  while  he  was  treating  her,  about  her  ex* 
posure  at  the  place  where  she  left  the  train,  in  connection 
with  his  own  opinion  as  to  the  cause  of  her  sickness. 

The  statement  was  made  as  the  basis  of  the  doctor's  opin* 
ioDy  and  not  as  independent  evidence  to  establish  the  fact  of 
exposure.  Even  had  the  latter  been  the  purpose,  it  would 
furnish  no  ground  for  the  reversal  of  the  judgment,  as  both  the 
wife  and  the  husband  had  as  witnesses  themselves  fully  stated 
eTery  fact  upon  the  subject,  and  there  was  no  opposing  evi- 
dence with  regard  to  the  circumstances  attending  their  leaving 
the  train  and  the  exposure  that  followed  it. 

Appellant  complains  of  the  following  extract  from  the 
charge  of  the  court:  ''  If  defendant's  agent  was  guilty  of 
negligence  to  the  plaintifi*'s  damage,  and  plaintiff  or  wife 
were  also  guilty  of  negligence  which  contributed  to  the  injury 
or  damage,  the  defendant  cannot  be  held  liable  for  such 
damage  or  injury,  unless  it  has  been  shown  that  the  negli- 
gence of  defendant's  agent  was  the  direct  and  proximate  cause 
of  the  damage." 

Abstractly  considered,  this  charge  was  erroneous.  It  relieved 
the  plaintiff  from  the  effect  of  the  contributory  negligence  of 
himself  and  his  wife,  if  such  negligence  had  existed. 

The  record,  however,  contains  no  evidence  whatever  tend* 
ing  to  show  negligence  upon  the  part  of  the  plaintiff  or  of  his 
wife  at  the  time  the  wrong  was  committed,  and  therefore  no 
charge  upon  contributory  negligence  was  called  for  or  proper. 
The  charge  as  given  could  not  prejudice  defendant  under 
the  prool 

While  it  is  true  that  the  contract  for  carriage  was  with  the 
railroad  company,  and  not  with  the  defendant,  and  that  the 
railroad  company  was  under  obligations  to  plaintiff  as  a  car- 
rier for  which  it  would  have  been  liable  to  him  for  damages  if 
it  bad  failed  in  its  duty,  it  still  remains  to  be  said  that  the 
defendant  also  owed  certain  duties  to  the  passengers:  PuU* 
man  P.  C.  Co.  y.  PoUoek^  69  Tex.  120;  6  Am.  St.  Rep.  81; 
PuUman  P.  C.  Co.  y.  Matthews,  74  Tex.  654;  15  Am.  St.  Rep. 
878. 

The  evidence  shows  that  the  Pullman  car  was  hauled  by 
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tiie  railroad  eompanyy  and  that  the  porter  ami  condactor 
on  the  sleeping-car  were  the  servants  and  onder  the  eontrot 
of  the  sleeping-car  company. 

The  record  eontains  no  evidence  with  regard  to  rules,  regu* 
lations,  or  usages  relating  to  the  transportation  of  passengem 
on  such  cars.  It  does  show  that  the  defendant,  and  not  the* 
railroad  company,  received  the  compensation  for  and  under* 
took  to  furnish  the  sleeping  accommodations,  and  that  they^ 
at  least,  were  under  the  exclusive  control  of  the  defendant 

Whatever  may  be  the  duty  of  the  railroad  company  with 
regard  to  notifying  its  passengers,  including  such  as  may  be- 
in  the  sleeping-car,  of  its  arrival  at  the  station  to  which  they 
are  destined,  we  are  not  able  to  conclude  that  the  servants  of 
the  defendant  owe  no  such  duty  to  the  sleeping  passenger. 
On  the  contrary^  we  think  that  the  obligation  to  awake  and 
notify  the  passenger  in  time  for  him  to  prepare  to  safely  and 
comfortably  leave  the  train  at  the  point  of  his  destination  is 
directly  involved  in  the  contract  for  the  use  of  the  sleeptng^ 
berth. 

In  this  case  the  servant  of  the  defendant  assumed  the  dis* 
charge  of  that  duty,  and  from  that  fact,  as  well  as  the  failure 
of  the  defendant  to  introduce  any  evidence  explaining  what 
the  duties  of  its  servants  were  or  as  to  what  are  the  usages 
and  rules  in  force  on  its  cars,  it  may  properly  be  presumed 
that  the  servant  of  defendant  was  acting  within  the  scope  of 
his  employment.  There  can  be  no  doubt  that  the  negligent 
discharge  of  the  duty  resulted  in  damage  to  the  plaintifll 

The  judgment  is  afiSrmed. 

BLEMKWfheAn  Oomfavih— Rnwrs^  Dums  akb  LTABn-irus  tmi  Sae 
Carpenter  v.  Ifew  York  €ie^  JL  A  Co.,  I2i  V.  Y.  63;  21  Am.  St.  Ref^  €44^ 
ftnd  note.  A  sleepiag-car  company  is  IxMm  for  negligenoe  to  its  passeugsnc 
Pullman  etc  Co,  ▼.  Matthew,  74  Tex.  654;  16  Am.  St.  Hop.  873u 

DiLMAOSs  —  Eyn>iNOK  or  Gauss  of  Illnbss,  wHKf  Admissibli. — Ihaa 
aotion  for  damages  against  a  railroad  for  negligeat  injury,  oTidenoe  of  nor- 
▼oQo  prostration  and  a  genstml  weakening  of  plaintiff's  systsm,  the  nsnh  of 
the  company's  negligent  aot»  io  admissible:  CkaitanMga  R,  R,Co>r,  LiddeU, 
S6Ga.  482;  :21  Am.  St  Bep.  160,  and  note.  Evidence  is  admissible  of  siekneaa 
of  plaintiff's  wife,  eansed  by  fngbt»  tbe  result  of  a  forcible  entry  upon 
plaintiff's  dose:  Bam>  t.  Vdmi,  SI  CaL  289.  An  old  woman  was  pnt  off  of  the 
train  several  hundred  yards  from  the  station  on  a  cold,  rainy  night;  evidene* 
as  to  whether  such  net  was  the  caase  of  a  sub8<sqaent  illnsss  was  admitteds 
8L  Lam»  tie  E^yCo.  ▼•  Bwms,  71  Tex.  479;  AiUinta  etc  IL  B.  Co.  r.  SnuiKBl 
Ga.  620.  Plaintiff  feU  upon  a  defective  sidewalk.  She  afterwards  had  a 
pain  in  her  left  breast^  and  a  cancer  developed  there.  Evidence  was  admitted 
as  to  whether  tho  caaoer  was  the  result  of  tho  faU  or  was  hereditary:  Ttmp^ 
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V.  C^itf'Rtd  OakJuneOm^  76  Iowa,  744.  But,  ortBiisrily,  opinions  of 
BOk-ezpert  witeeoBM  an  kMdauMH>l»  to  prove  the  onwo  or  pernuMieiMy  of 
injuries  or  moknooes  Speaddmg  t.  BUn,  83  Mioh.  311;  Dean  ▼•  8tate^  80  Ala. 
46. 

BAXAav— MsASirxa  of  Damaobs.  —In  estimating  damagea  anstainod 
by  A  fatber  from  an  injury  to  hia  infant  son,  the  jury  may  take  into  oonsid- 
•ntioA  tbe  mrpenao  of  medioal  ftttoBdoneo^  and  the  fatiier*a  loea  tfaromgh 
neglect  of  hia  IwwMne:  Blaekr.  Cmrrolitom  JL  M.  Cbi,  10  La.  Ann.  39;  83  Aa^ 
D^o.  888.  A  oaae  aknoat  *'ob  all  foiura  "  with  the  foregoing,  and  asserting 
the  oontrary  doctrinob  it  ^ru^  ▼.  iUftottfis  cfe.  &  J2.  Ok,  27  &  a  456$  » 
Am.  8t  Bep.  663. 


BONKBB   AFD   EdDT   V.   BbTAMT. 

fTVTiXAa,  6A.) 

YmjBwnwm  Riplotvb  e&inioT  Rjbootsb  los  KioxiGBirov  of  rd  FnLow» 
SBnYAirr.  —  One  who  Msiata  the  aerrant  of  a  master,  merely  aa  a  rol- 
noteer,  oannot  recover  from  aaoh  master  for  injury  reoeived*  by  hhia 
through  the  negligeaoe  of  ancb  aervant.  But  if,  when  injured,  he  waa 
acting  in  furtherance  of  hia  own  or  of  hia  maater'a  businesa,  ho  may  re* 


Rg.KAgE  vr  Mnroft  Iktalid.  —  A  releaae  by  •  minor  of  a  oanse  of  aetioo 
cannot  be  given  efiect  farther  than  to  compel  him  to  allow  for  the  oo^ 
aideration  thereof,  in  oaae  of  a  rooovoiy  by  him. 

AcTioji  to  recover  daiD8ge&    The  opbiion  states  the  fM)ta. 

J.  J.  Dotson^  and  Oovld  and  Camp,  for  the  appellants. 

B.  D.  DashieU^  and  Frott  and  Etheridge^  for  the  appellee. 

HflNBYy  A.  J.  This  suit  was  brought  hj  appellee  to  recover 
damages.  His  petition  charges,  in  snbstance,  that  one  Bnrkett 
had  a  contract  with  appellants  to  load  wood  upon  their  ears 
at  different  points  along  their  right  of  way;  that  appellee  was 
employed  by  said  Burkett  and  was  his  servant;  that  appel- 
lants, with  their  own  servants,  were  required  to  furnish  and 
handle  the  cars  for  the  transportation  of  the  wood;  that  at 
the  time  of  plaintiff's  injury  the  piles  of  wood  to  be  loaded 
were  lying  at  some  distance  from  each  other;  that  appellants, 
in  order  that  the  wood  might  be  loaded  more  conveniently, 
divided  their  train  into  sections  of  one  or  two  cars,  placing 
them  opposite  to  the  piles  of  wood;  that  as  fast  as  one  car  or 
two  cars  were  loaded  they  were  shoved  down  by  hand  to  the 
caboose;  that  plaintiff  was  requested  by  the  servants  of  the 
receivers  to  assist  them  in  so  pushing  by  hand  two  of  the  cars, 
in  order  to  form  the  train,  and  that  while  he  was  so  doing  he 
was  injured  by  the  negligence  of  appellants'  servants. 
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The  petition  charged  that  the  assistance  so  rendered  by 
appellee  "  was  necessary,  in  order  to  expedite  said  Burkett's 
business.'' 

The  defendants  filed  a  general  demurrer  to  the  petition, 
which  was  overruled  by  the  court.  They  also  pleaded  what 
they  call  in  their  brief  a  special  demurreri  but  which  is  in 
fact  a  general  demurrer  argumentatively  expressed. 

In  the  case  of  Eason  y.  S.  &  E.  T.  R'y  Oo.^  65  Tex.  578, 
67  Am.  Rep.  606»  it  was  said  that  **  where  one,  having  no  in- 
terest in  the  loading  or  unloading  of  a  car,  or  in  the  carriage 
or  delivery  of  passengers  or  freight,  yolunteers  to  assist  in 
reference  to  such  matters,  and  whilst  thus  engaged  is  injured, 
he  stands  in  the  same  position  as  a  regular  employee  engaged 
in  the  particular  service,  so  far  as  any  right  of  recovery  for 
his  injuries  is  concerned.  But  the  oase  is  different  when 
the  injured  party  was  acting  at  the  time  in  furtherance  of  his 
own  or 'his  master's  business." 

It  is  an  uncontroverted  fact  that  the  plaintiff  was  injured 
by  the  negligence  of  one  of  the  servants  of  the  defendants 
whom  he  was  engaged  in  assisting.  Under  the  rule  above  an- 
nounced, he  was  not  entitled  to  recover  if  he  was  assisting  to 
move  the  cars  as  a  mere  volunteer. 

If,  on  the  other  hand,  he  was  engaged  in  expediting  his 
master's  business,  he,  if  not  himself  guilty  of  contributory 
negligence,  had  a  cause  of  action  if  he  was  injured  by  the  n^- 
ligence  of  defendants'  servants. 

If  the  petition  had  been  specially  excepted  to  upon  the 
ground  that  it  failed  to  state  in  what  manner  he  was  expe- 
diting the  business  of  his  employer,  the  exception  should  have 
been  sustained.  In  the  absence  of  a  special  exception,  the 
petition  was  good,  because  it  contained  the  allegation  that  his 
assistance  was  necessary  to  expedite  his  master's  business, 
and  there  was  no  error  committed  in  overruling  the  general 
demurrer  to  it 

While  the  petition  was  sufficient  to  authorise  proof  by  plain* 
tiff  that  he  was  engaged  in  expediting  the  business  of  his  em- 
ployer, he  totally  failed  to  offer  such  evidence.  The  record 
before  us  shows  that  he  acted  as  a  mere  volunteer.  The  court 
erred  in  charging  the  jury  as  if  there  was  some  evidence  be- 
fore them  on  that  issue.  Upon  another  trial,  if  the  evidence 
fails  to  show  that  plaintiff  was,  as  he  alleges,  expediting  the 
business  of  his  employer,  but  shows  that  he  was  a  mere  vol- 
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voteer,  the  only  proper  charge  that  the  court  can  give  will 
be  a  directioD  for  a  verdict  in  favor  of  the  defendants. 

The  plaintiff  was  a  minor  when  he  was  injured  and  when 
he  filed  his  snit  The  defendants  pleaded  a  release  by  the 
plaintiff  in  consideration  of  their  furnishing  him  witii  an 
artificial  leg. 

The  defendantSi  under  proper  pleadings,  should,  if  plaintiff 
recovers,  be  allowed  the  value  of  the  artificial  limb  so  fur- 
nished, but  the  release  should  not,  under  the  circumstances 
of  this  case,  be  given  any  greater  effect  than  that. 

We  do  not  think  that  the  record  shows  any  error  in  the 
other  particulars  complained  oil 

The  judgment  is  reversed,  and  the  cause  is  remanded. 

llAsna  AHD  SsRVAHT  -*  yoLUHmBS.  —  A  pOTsoa  wlio  Tolanterily  m- 
tnmm  to  urist  ths  Mrrmats  of  •  rsilroad  oompuiy,  st  thair  reqnett^  in  moy* 
ing  a  liMdtd  oar,  witfaofal  the  kmowladga  or  oonaonl  of  tho  oompany*  is  aioroly 
a  rokmtaer^  and  aol  a  f allow-aanranl  with  tliaiii.  and  ha  aanaok  raoorar  of 
ilia  aompany  on  aooonni  of  tha  n^ligenoa  or  miaoondnot  of  aaoh  aarvantat 
Mkodm  V.  Georgia  th,  BoMng  Oow^  84  GhL  880}  20  Am.  8t  Rapw  Sd2;  and 


lavABis— Rbuusb  AVDGoMnkOMBn. «  Aa  to  tha  aibot  of  nlaaaoa  and 
eaawpiwiiiltui  mada  and  antarad  into  by  infant^  aoa  aeto  to  Oraig  ▼•  Ymm 
Altor,  ISAnk  8i  Rapw  %i%  618. 


Oliphant  V.  Mabkhail 

t79  Tbxai,  so.] 

tanDU&  Dnivaasa  to  Amwm  Pbopsblt  OvBanvLSD  wmnr,  —  Whofa  • 
ganaral  damnrrar  ia  intorpoiod  to  an  anawar,  if  any  part  of  tha  anawar 
psaaanta  a  ralid  daf enaa  to  tha  tnit^  aithar  in  whola  or  in  parti  tha  da* 
mnnrar  ihonld  ba  ovarmlad* 

IIbauhcs  ni  Furnais  Illigau  —  Daaling  in  fatoraa  ia  ooatrary  to  pnblia 
polioy;  and  oontraota  for  tha  fntora  dalivary  of  atooka  or  prodnoa,  in 
whieh  it  ia  aontomplatad  that  tha  oonunodity  ahatt  not  ba  dalivarad,  will 
not  ba  anf oroad. 

Tnv  or  iLLsaAurr  or  OeiiTmAor.  -*Tha  tast  Vy  whioh  to  datarmina  whalhar 
or  not  a  damand  oonnaotad  with  an  illagal  oontraot  oan  ba  anforoad  ii, 
whathar  or  not  tha  plaintiff  raqoiraa  any  aid  from  tha  illagal  tranaaotion 
to  aatabliah  hia  oaaa. 

If ONXT  ADVABOBD  fOB  USS  Off  BvYQia  FOTOmSB»  WHBlf  HOT  RlCOVnUBUL 

—If  a  party  nndartakaa  to  advanoa  to  anothar  money  to  ba  naad  in 
haying  fntorai,  and  adnmoaa  it  upon  aaoh  contract^  tha  formar,  in  order 
to  raoorar  tha  money  to  adyanoed,  mnst  prove  tha  naoanity  for  making 
tha  paymanto;  and  in  order  to  do  thia,  ha  wiU  hare  to  show,  not  only 
tha  raqnait  to  pay  the  money,  bnt  also  the  natnre  of  the  oontraot  which 
gave  riae  to  the  necesaity;  and  upon  aaoh  showing  ha  oannot  recover. 
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86,  sin,  ff  fts  W«HW  tnUrertMl  in  the  coatimoto  m  agMit  ta  kMp 

in  force,  liu  partiapaiian  m  tha  iUaga^  tnaanofcioa  will  bar  fak  raoavw^ 

for  the  monej  advanced. 
Duress  Consisting  in  Withholding  Pbopbrtt  UxuLwrvLLT  Ihtau* 

DATU  OoNTRACr.  —  A  oontract  made  in  order  to  regain  poaaession  of 

ppoperty  nnkwinlly  detaiiwd  mmf  be  avoided  an  the  ^roand  of  dttreta. 
Glbrk  or  Halrsmak  has  No  Powrbto  Pawn  his  Emplctkr'b  Asi»ma». 

aeeuriiy  for  hia  own  dabta. 
Partner  cannot  Plkdgi  Parxnkrshif  Propxrtt  as  Sbourixt  warn,  hb 

Paivatb  Dbbts. 
Onb  Who  Birrs  FonmiBi  voit  Anothib»  mbtd  AavANcn  Honnt  ior  Txjir- 

PORPOSB,  CANNOT  BjDCOVXR  It  BtAOK. 

Dralinob  in  Futurrs  arr  in  Tout  Naturb  or  Waobuno  G6NTRjfli!%  hat. 

are  not  strictly  gambling  oontracta.  A  wagar  and  a  gambliag  ooiitcaai^ 
are,  however,  so  nearly  allied  that  a  jnry  is  not  likely  to  be  misled  by  a 
charge  in  which  one  is  vsed  where  the  other  onght  to  hara  been  Rsad, 
eiipecially  where  the  meaning  was  made  clear  beyond  dispute  by  th* 
preYioaa  part  ol  the  ahasg^ 


Action  on  a  promissory  note.    The  opinion  states  the 
Ahercrombie  and  Randolph^  for  the  appellant. 
Campbell  and  Ball^  and  H.  J.  Browny  tat  the  appeUea*^ 

Gaines,  A.  J.  The  plaintifif  sued  J.  S.  Markham  and 
Thomas  W.  Markham  upon  a  promiasorj  note  executed  bj 
them  payable  to  her.  J.  S.  Markham  did  not  anfiwer,  biii. 
Thomas  W.  Markham  appeared  and  pleaded,  alleging,  firsts 
that  the  note  was  given  for  an  illegal  consideration,  and  was 
therefore  void;  and  in  the  second  place,  that  it  was  executed 
by  him  under  durese. 

In  support  of  the  first  giround  of  defense,  it  was  alleged 
that  the  original  consideration  of  the  note  wag  money  loaned 
to  and  advanced  to  J*  8.  Markham  by  one  J.  B.  Jones,  as- 
agent  for  the  plaintiff,  under  the  following  eircumstanees: 
J.  S.  Markham  had  entered  into  a  contract  with  a  firm  known 
as  S.  S.  Floyd  &  Co.,  nominally  for  the  sale  and  delivery  of 
cotton  and  wheat  at  stipulated  prices  at  future  dates,  while  in 
fact  it  was  understood  between  the  parties  that  nothing  was 
to  be  delivered  under  the  contract,  but  that  at  the  time  the 
contracts  were  nominally  to  be  perfSormed  there  was  to  be- 
paid  or  received  by  the  seller,  as  the  case  might  be,  the  dif* 
ference  between  the  contract  price  and  the  market  price  of  the- 
commodity  on  the  day  of  the  performance.  It  was  alleged 
that  Jones  well  knew  of  the  nature  of  the  contracts,  and  ad-^ 
vanced  to  J.  S.  Markham  money  to  pay  such  margins  as  be- 
came necessary  to  prevent  his  rights  under  them  from  being- 
forfeited.     It  was  also  averred  that  J.  S.  Markham,  after  the- 
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•contracts  were  execnied,  transferred  bis  interest  in  tbein  to 
-Jones;  that  after  the  transfer  Jones  paid  two  or  more  margins 
Qpon  them,  and  that  the  money  eo  paid  was  included  in  the 
mmount  for  which  the  note  was  executed. 

The  defendant  Thomas  W.  Markham  in  the  second  plaoe 
•«lao  alleged  that  in  order  to  secure  the  nH>ney  so  advanced  and 
paid  fur  J.  &  Markham,  the  latter  delivered  to  Jones  certain 
-eTidences  of  debt,  consisting  of  notes  and  accounts  belonging 
to  T.  W.  Markham  and  Son  (a  firm  composed  of  the  defendant 
T.  W.  Markham  and  one  F.  E.  Markhaiu),  without  authority 
from  the  firm  or  either  member  thereof;  that  they  demanded 
the  possession  of  such  evidences  of  debt  from  Jones,  and  that 
fae  refused  to  deliver  them  except  upon  condition  that  he,  the 
-defendant,  would  execute  a  note  for  the  balance  claimed  to 
to  be  due  from  J.  S.  Markham;  that  the  firm  of  T.  W.  Mark- 
ham and  Son  were  merchants;  that  the  claims  were  owed  to 
them  by  their  customers,  and  that  their  retention  by  Jones 
was  ruinous  to  their  business;  and  that  the  latter  having  per- 
^sted  in  his  refusal  to  surrender  the  claims,  defendant  T.  \V« 
Markham  executed  the  note,  in  order  to  get  possession  of  them, 
and  for  no  other  consideration. 

The  plaintiff  interposed  a  general  demurrer  to  the  answer, 
and,  the  demurrer  having  been  overruled  by  the  court,  now  as- 
signs  that  ruling  as  error.  The  demurrer  being  to  the  plead- 
ing as  a  whole,  if  any  part  of  the  answer  presented  a  valid 
•defense,  either  in  whole  or  in  part,  to  the  suit,  it  was  properly 
overruled.  ^ 

The  transactions  under  consideration  took  place  before  the 
passage  of  the  statute  which  affixed  a  penalty  to  the  business 
•of  dealing  in  futures:  Laws  of  Nineteenth  Legislature,  86; 
but  it  was  held  by  this  court,  in  Floyd  v.  Patterson^  72  Tex. 
202,  18  Am.  St  Rep.  787,  that  such  dealings  were  contrary 
to  public  policy,  and  that  contracts  for  the  future  delivery  of 
"•tocks  or  produce  in  which  it  is  contemplated  that  the  com- 
modity should  not  be  delivered  would  not  be  enforced.  But 
it  does  not  follow  that  every  contract  which  is  incidentally 
-oonnected  with  or  grows  out  of  such  a  transaction  is  tainted 
with  its  vice.  In  the  case  referred  to,  the  doctrine  was  recog- 
nized *Hhat  the  test  whether  a  demand  connected  with  an 
illegal  act  can  be  enforced  is,  whether  the  plaintiff  requires 
«ny  aid  from  the  illegal  transaction  to  establish  his  case." 

Applying  this  principle,  it  is  apparent  that  in  so  far  as 
the  answer  alleges  that  the  consideration  of  the  note  sued 
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upon  was  for  money  loaned  to  the  defendant  J.  8.  Markham 
to  pay  margins  upon  future  oontracts,  although  with  a  knowl- 
edge on  part  of  Jones  of  the  purpose  for  which  the  money 
was  borrowed,  it  presents  no  defense  to  the  action.  If  Jones 
had  sued  J.  S.  Markham  for  the  money  so  lent,  when  he  had 
proved  the  loan  he  would  have  established  his  case,  and  no 
proof  of  the  purpose  for  which  the  money  was  lent  would 
have  been  required.  But  if  Jones  had  undertaken  to  advance 
the  margins  upon  the  oontracts,  and  had  advanced  them,  in 
order  to  recover  the  money  so  expended  it  would  have  been 
necessary  to  prove  the  necessity  for  making  the  payments, 
and  in  order  to  do  this  he  would  have  had  to  show  not  only 
the  request  to  pay  the  money,  but  also  the  nature  of  Markham's 
contract  which  gave  rise  to  the  necessity.  Besides,  if  Jones 
acted  as  Markliam's  agent  in  keeping  the  contract  in  force,  it 
would  seem  that  such  a  participation  would  render  him 
equally  as  culpable  as  his  principal.  If,  as  the  answer  alleges, 
before  the  contracts  between  Markham  and  J.  Floyd  &  Co. 
were  closed  Jones  became  interested  in  them,  it  is  clear  that 
he  could  not  recover  of  Markham  for  his  proportion  of  any 
loss  that  may  have  thereafter  accrued. 

It  follows  from  what  has  been  said  that  the  answer  of 
Thomas  W.  Markham  sets  up,  in  part  at  least,  a  good  defense 
to  the  action,  and  that  the  demurrer  was  properly  overruled. 
But  the  demurrer  raises  a  question  which  it  is  necessary  to 
decide  before  making  a  final  determination  of  the  appeal,  and 
it  will  be  discussed  here.  Does  the  answer  show  such  a  state 
of  facts  as  entitled  Thomas  W.  Markham  to  avoid  payment 
of  the  note,  although  it  may  be  valid  against  his  co-defendantT 
Does  the  fact  that  Jones  unlawfully  withheld  from  him  poe* 
session  of  the  evidences  of  debt  belonging  to  bis  firm,  and 
that  he  executed  the  note  solely  for  the  purpose  of  regaining 
possession  of  them,  authorize  a  holding  that  the  execution  of 
the  note  by  him  was  compulsory?  It  seems  to  be  the  settled 
law  in  the  English  courts  that  the  detention  or  threatened  de- 
struction of  goods  will  not  constitute  such  duress  as  will 
authorize  the  rescission  of  a  contract  made  to  regain  possession 
of  the  property  or  to  prevent  its  destruction. 

But  at  an  early  day  a  contrary  ruling  was  made  in  this 
country.  In  1 797  the  supreme  court  of  South  Carolina,  in  the 
case  of  Sasportas  v.  JeaninqA^  1  Bay,  470,  held  that  a  contract 
made  in  order  to  obtain  ])()S8e88ion  of  goods  unlawfully  de- 
tained could  not  be  enforced.     In  CoUiru  v.  Weatbury^  2  Bay, 
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21  ly  1  Am.  Deo.  643,  the  same  court  reafBrmed  the  doctiine. 
That  case  involved,  as  we  think,  substantially  the  same  princi- 
pies  which  are  involved  in  the  case  now  before  as.  Since  that 
time  the  doctrine  has  frequently  been  applied  in  numerous 
decisions  in  our  state  courts:  White  v.  Heylman,  34  Pa.  St 
142;  Haekley  v.  Headley^  45  Mich.  669;  Crawford  v.  Caio^  22 
Ga.  594;  Bennett  v.  Ford^  47  Ind.  264;  Foshay  v.  Fergueonj  6 
Hill,  154;  Spaids  v  Barrett,  67  111.  289;  11  Am.  Rep.  10; 
Thurman  v.  Burtj  63  111.  129;  Nehonr.  Suddarth,  1  Hen.  A  M. 
360.  The  supreme  court  of  Kentucky  seem  to  have  adhered 
to  the  English  rule:  Hazelrigg  v.  Donaldson,  2  Met.  (Ky.)  445. 

The  weight  of  American  authority  is  in  favor  of  the  doctrine 
that  detention  of  goods  under  certain  circumstances  may 
constitute  duress,  and  we  think  it  is  in  accordance  with  the 
better  reason.  Notwithstanding  the  doctrine  of  the  English 
courts,  it  is  well  settled  by  them  that  money  paid  in  order  to 
get  possession  of  goods  unlawfully  detained  may  be  recovered 
back:  AtUe  y.  Baehhouee,  3  Mees.  &  W.  650.  The  two  rules 
recognized  by  the  courts  of  England,  it  seems  to  us,  lead  to  an 
obvious  absurdity;  that  is  to  say,  that  when  one  pays  money 
in  order  to  obtain  possession  of  his  goods  when  unlawfully  de- 
tained  by  another,  he  may  recover  it  back;  but  if  he  gives  his 
note  under  the  same  circumstances  and  for  the  same  purpose, 
he  cannot  successfully  resist  its  payment. 

In  White  V.  Heylinan,  84  Pa.  St.  142,  the  supreme  court  of 
Pennsylvania  say:  '^If,  therefore,  such  be  the  case  where 
money  has  been  paid,  a  fortiori  is  such  a  defense  available  in 
an  action  upon  a  promissory  note  extorted  in  the  manner 
alleged  in  the  offer  made  by  the  defendant  and  rejected  by 
the  court."  Certainly,  upon  principle,  the  position  of  a  defend- 
ant who  resists  the  payment  of  a  note  is  as  favorable  as  that 
of  a  plaintiff  who,  instead  of  promising  to  pay,  has  actually 
paid  the  money  and  seeks  to  enforce  its  recovery.  It  would 
seem  that  where  money  has  been  paid  to  obtain  a  release  of 
property  unlawfully  withheld  by  the  defendant,  the  want  of 
consideration  would  be  a  sufficient  reason  why  the  action 
ought  to  be  maintained;  and  upon  the  same  principle  the 
maker  of  a  note  given  for  a  similar  purpose  ought  to  be  able 
to  defeat  an  action  upon  it.  The  opinion  expressed  by  this 
court  in  the  case  of  MeOowen  v.  Bush,  17  Tex.  201,  though 
not  necessary  to  the  decision  of  that  case,  is  in  accordance 
with  the  conclusions  to  which  we  have  arrived  upon  the  ques- 
tion now  under  consideration.    For  the  reasons  stated,  we  are 
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of  the  opinien  that  the  second  defense  eet  up  in  the  special 
ansv^er  presented  a  good  defense  to  the  auit  on  the  note. 

There  are  number  of  assignments  of  error  based  upon  the 
court's  charge,  but  we  think  th«rt  none  of  them  are  well  taken. 
The  instructions  given  to  the  jury  by  the  court  very  fully  and 
correctly  presented  the  law  of  the  case  and  of  each  phase  of 
the  case  made  by  the  evidence.  But  we  will  consider  briefly 
aome  of  the  points  presented  by  the  assignmeuts. 

Paragraphs  2  and  8  of  the  charge  are  not  inconsistent 
with  each  other.  They  merely  presented  different  phases  of 
the  case. 

We  think  there  was  no  error  in  inatructing  the  jury  that 
J.  S.  Mark  ham  had  no  power  to  pledge  the  notes  of  T.  W. 
Markham  and  Son.  If  he  was  merely  the  clerk  or  salesman  and 
agent  of  the  firm,  there  could  be  no  plausible  pretence  that  his 
agency  gave  him  the  power  to  pawn  the  firm's  assets  for  his 
own  debts.  It  is  not  claimed  that  he  had  any  special  author- 
ity to  do  this.  Whether  the  court  held  or  not  that  there  was 
no  evidence  tending  to  show  that  J.  S.  Markham  was  a  partr 
ner  in  the  firm  of  T.  W.  Markham  and  8on  we  do  not  know. 
If  it  was  held  that  he  was  not  a  partner,  we  do  not  see  that 
the  holding  was  erroneous.  T.  W.  Markham  testified  that  he 
bad  promised  to  give  him  a  third  interest  in  the  profits  to 
work  for  the  firm,  but  that  there  were  no  profits,  and  that  he 
quit  and  went  into  other  business.  Subsequently  the  firm 
employed  him  on  a  salary  of  fifty  dollars  per  month*  This 
last  employment  was  before  he  had  the  transactions  with 
Jones  which  gave  rise  to  this  suit.  It  is  evident  from  this 
testimony  that  he  was  the  mere  clerk  or  agent  of  the  firm 
when  the  claims  which  belonged  to  the  firm  were  attempted 
to  be  pledged.  But  if  it  had  been  shown  that  he  was  a  part* 
ner,  we  do  not  see  that  the  result  would  have  been  different. 
A  partner's  interest  in  the  partnership  property  is  only  hie 
proportionate  share  of  what  remains  after  the  payment  of  the 
partnership  debts.  He  has  no  such  distinct  interest  in  any 
distinct  parcel  of  the  partnership  property  as  enables  him 
to  pledge  it  for  his  own  debts.  Such  interest  in  a  part  of  the 
firm  assets  is  too  remote  and  indeterminate  to  admit  of  its 
being  conveyed  as  security  or  otherwise. 

The  charge  of  the  court  upon  the  question  of  duress  was  in 
accordance  with  the  principles  we  have  announced,  and  was 
not  erroneous.  If  not  sufficiently  full,  additional  instructions 
sifould  have  been  requested. 
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It  ii  assigned  that "  the  court  erred  in  telUng  the  jurj '  that 
if  thej  found  that  Jones  bonght  futures  for  Markbam  and 
advanced  money  for  that  purpose,  etc.»  then  this  rendered 
the  transaction  illegal,  and  plaintiff  could  not  recover/  for 
the  reason, —  1.  That  this  part  of  the  charge  was  contrary  to 
law;  and  2..  Because  there  were  no  averments  or  evidence  to 
authorize  such  charge  or  to  show  that  Jones  ever  bought 
futures  for  Markham.** 

We  think  that  the  proposition  of  law  announced  in  the 
charge  is  correct,  and  that  there  was  both  pleading  and  evi- 
dence to  sustain  it.  The  only  evidence  bearing  upon  the 
immediate  qwestioa  was  that  of  Jwies  and  J.  S.  Markham. 
Jones  testified  that  he  did  not  buy  ftitures  for  J.  S.  Markham, 
and  J.  S.  Markbam,  upon  his  examination  in  chief,  testified  to 
the  same  effect.  But  upon  cross-examination  he  admitted 
that  some  time  previous  to  the  trial  he  had  stated,  in  sub- 
stance, that  Jones  acted  as  his  agent  in  keeping  up  the  con* 
tracts,  and  that  what  he  then  said  was  the  more  likely  to  be 
the  truth.    This  testimony  made  the  charge  proper. 

There  was  probably  nothing  in  the  testimony  which  justified 
the  court  in  telling  the  jury  that  if  they  found  *'  the  note  sued 
on  was  invalid  on  the  ground  of  being  a  gambling  debt,  then 
they  would  find  for  defendant  T.  W.  Marhham/'  but  we  do 
ffiot  see  how  it  could  have  prejudiced  the  appellant.  Contracts 
such  as  the  defendant  sought  to  prove  are  not  strictly  gam- 
bling contracts,  but  they  are  in  the  nature  of  wagering  agree* 
mentsi  and  for  that  reason  it  is  held  contrary  to  public  noU^ 
for  the  courts  to  enforce  them.  A  wager  and  a  gambling  con* 
tract  are  so  nearly  allied  that  it  is  not  at  all  likely  that  the 
jury  mistook  the  court's  meaning.  That  meaning  was  made 
olear  beyond  dispute  by  the  previous  part  of  the  charge. 

The  other  assignments  of  error  question  the  suflBcieney  of 
the  evidence  to  support  the  verdict  The  evidence  was  amply 
«ufficient  to  show  that  T.  W,  Markbam  executed  the  note 
solely  for  the  purpoee  of  obtaining  possession  of  the  claims  of 
his  firm  which  were  unlawfully  withheld  by  Jones,  and  this 
entitled  him  to  a  verdict. 

There  is  no  error  in  the  judgment,  and  It  is  aflBrmed* 


ItaAimiv^OvnnuaDBiVBBBavsAiiaiWiB. — Ifwyqf  atvwignwindi 

«IMiBQM  Mt  «p  in  aa  Mitwer  is  geod,  i%  k  wrtr  to  •n«taiii  m  gMicnil  denrarrer 

'tiiereto^  on  the  ground  that  H  does  not  sat  liirtb  any  ddtaao  to  Ibo  Mtion: 

Jftmii  ▼.  TatUmtm,  I  Kan.  264;  81  Am.  Dea  608. 
AM,  St.  Uir^  Vol.  XXIIL  —  M 
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Ck>NTRAon^OAifBLnra  in  Foturis.  —  As  to  what  ooatncti  are  illegil 
M  gambling  tnuuaotioii%  or  dealings  in  fntnres,  and  the  rights  of  the  par* 
ties  growing  therefrom,  see  Cashman  t.  Boot,  89  CaL  373,  pott,  p.  482*  aod 
note;  Snoddf  ▼.  Bank  83  Tenn.  673;  17  Am.  St  Rep.  918,  and  note;  Somd^ 
keim  V.  Oilbart,  117  Ind.  71;  10  Am.  St  Rep.  23,  and  note  33,  34;  Jackaom  t. 
dig  ITcU,  Bank,  126  Ind.  847;  SchmueeOe  t.  Waien,  126  Ind.  266. 

DoBias^ErFScrr  of,  upoir  Gontbaots.  -^Dnress  of  one's  property  is  a 
good  plea  to  an  action  on  a  bond  given  to  release  it:  CMliiu  v,  Wettimrif,  2 
Bay,  211;  1  Am.  Dea  643,  and  note  644,  645;  note  to  Haiier  ▼.  OrtenUi,  26 
Am.  Dec.  376-878;  Adamt  t.  Sdufer,  11  Col.  16;  7  Am.  St  Rep.  202,  and 
note.  But  a  seisare  of  personalty  of  a  wife  nnder  a  writ  against  her  hoA^ 
band  ii  not  dnress  such  as  will  avoid  a  receipt  given  by  her  to  obtain  a  re* 
lease  of  the  property:  Kingiburp  t.  SargeiUt  88  Me.  280. 

Pabtnkbship.  —  One  partner  has  no  authority  to  make  nse  of  the  pait—t 
ship  property  or  asseti  in  discharging  his  own  private  debts:  Dat/im  t.  A§» 
km$on,  124  IlL  474;  7  Am.  St  Rep.  878^  and  extended  noU  877-WlL 
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[79  TBX4S,  611.] 

HsABSAT  Btidbnos  OF  PKDioRn,  WHSN  Admissibli.  — The  mle  whidi  ad- 
mits hearsay  evidence  of  pedigree  is  restricted  to  the  declarations  of  de* 
oeased  persons  who  were  related  by  blood  or  marriage  to  the  person,  and 
were  therefore  in  the  snocession  in  question.  The  testimony  of  a  party 
suing  as  heir  of  his  father  after  his  death  is  competent  evidence  of  his 
father's  declarations  touching  the  land  in  litigation,  and  the  latter's  dec* 
laration  that  be  was  the  surviving  brother  and  only  heir  of  the  former 
owners  of  the  land  is  admissible  in  evidence. 

SbRYICI  of  PrOOBSS  BT  PuBLZCATIOIf,  RiOITAL  OF  DUS  SlRYIOS  XH  JUDO* 

MBMT  BT  Default  upon,  when  not  Oonclubivi.  — When  the  recitals 
in  a  judgment  by  default,  reailered  upon  service  of  process  by  publica- 
tion, show  conclusively  that  the  process  was  never  lawfully  served,  the 
Judgment  is  a  nullity,  the  court  being  without  jurisdiction,  although 
such  judgment  recites  due  service. 

AnoBNMBVT  BT  Tbnant  INVALID  WHXN.  —  A  porsou  who  Is  iu  possession 
of  land  as  tenant  of  another  cannot,  without  surrendering  possession  or 
giving  notice  to  his  landlord,  by  agreeing  to  become  the  tenant  of  a 
stranger  not  deriving  title  from  the  same  source  with  that  of  the  origi* 
nal  landlord,  transfer  to  such  stranger  the  possession.  Nor  does  it  make 
any  difference  that  the  land  had  descended  to  tiie  heirs  of  the  original 
landlord,  and  that  the  tenant  did  not  know  who  such  heirs  were. 

Tax  Dbbd  Don  not  Pass  Xitlb  whbn.  —  A  tax  deed  which  is  not  executed 
with  the  prerequisites  of  the  law  authorizing  its  execution  does  not  pass 
any  title;  but  a  deed  for  the  property,  sufficiently  describing  it,  properly 
acknowledged  and  recorded,  without  the  existence  of  any  authori^  upon 
the  part  of  the  tax  collector,  may  become  the  basis  for  the  aoqnialt&sa 
of  a  title  under  the  Aw  years*  statute  of  limitations. 

Action  to  recover  land.    The  opinion  states  the  caaa. 
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Foard^  2%oflipioii|  mid  Tamrnend^  for  GBmpioii. 
Adhim  and  CTtmHi  for  appellants  Fowler  and  Haynei^ 

HxNBTi  A.  J.    This  was  an  action  of  trespass  to  try  title. 

The  tract  of  land  in  controversy  is  composed  of  two  contign* 
ons  surveys,  of  640  acres  eachi  patented  to  Samuel  Fowler. 

The  defendants  pleaded  not  guilty  and  the  statute  of  limi* 
tations  of  five  years. 

The  cause  was  tried  without  a  jury,  and  judgment  was  ren« 
dered  for  the  plainti£Eii  for  an  undivided  one-half  interest  In 
the  land.    Both  parties  perfected  appeals  and  assign  errors. 

The  court  filed  the  following  conclusions  of  fact:  **The 
court  finds  that  the  two  tracts,  of  640  acres  each,  were  granted 
to  one  Samuel  Fowler  in  July,  1841;  that  Samuel  Fowler  died 
in  1862,  leaving  as  his  sole  heirs  James  Burton  Fowler  and 
John  Fowler,  two  brothers  of  the  said  Samuel,  and  that  John 
Fowler  died  in  1881,  leaving  as  his  sole  heir  at  law  his  brother 
Jaraes  Burton,  who  conveyed  the  land  in  controversy  to  the 
plaintiffs  herein  by  deed  dated  May  28, 1889,  and  that  this 
suit  was  instituted  by  them  on  the  seventh  day  of  September 
1889. 

^  2.  Also,  that  John  Fowler  was  in  possession  of  the  land 
by  his  agent,  one  Kinchler,  at  the  time  of  his  death;  that 
Kinchler  resided  on  the  land  by  virtue  of  and  under  a  written 
contract,  dated  August  15,  1879,  in  which  he  was  to  hold  pes* 
session  until  the  first  day  of  January,  1884,  as  the  agent  or 
tenant  of  said  John  Fowler,  and  that  in  1881  the  said  Sanch* 
ler,  while  still  in  the  possession  of  the  land,  agreed  to  hold 
the  same  as  the  tenant  of  defendant,  Simpson,  and  afterwards, 
on  the  tenth  day  of  March,  1884,  executed  and  delivered  to 
defendant,  Simpson,  a  written  instrument  or  acknowledgment 
of  his  tenancy,  and  that  his  wife  now  holds  possession  of  the 
land  as  tenant,  under  said  agreement  and  by  virtue  thereof 

**  3.  Also,  that  the  defendant,  Simpson,  purchased  the  1,280 
acres  at  a  tax  sale  made  by  Toliver,  who  was  the  state  and 
oounty  collector  of  taxes,  by  deeds  dated  in  1878  and  1879, 
and  that  the  description  of  the  land  in  said  deeds  was  amended 
in  a  deed  dated  October  20, 1879,  which  deeds  convey  to  Simp- 
son the  interest  of  John  Fowler. 

*^4.  Also,  that  Simpson  recovered  a  judgment  in  the  dis- 
trict court  of  Colorado  County,  at  its  March  term,  in  1884,  in 
a  suit  brought  by  him  against  the  heirs  of  the  said  John  Fow- 
ler; that  the  judgment  recited  that  the  defendants  were  duly 
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cited,  but  made  de&ult;  that  altboogh  Ae  jadgment  eontaina 
that  recital,  the  citation  on  file  shows  that  the  citation  was 
only  pablished  for  four  consecutive  weeks,  and  the  affidavit 
on  file  only  states  that  the  residenoe  of  tiie  heirs  is  unknown. 
The  judgment  is  dated  in  March,  1884. 

^&  Also,  that  defendant,  Simpson,  has  paid  the  state  and 
county  taxes  on  the  1,280  acres  each  year  since  and  including 
the  year  1879  to  the  present  date.'* 

The  defendant,  Simpson,  as  appellant,  assigns  as  error  a 
ruling  of  the  court  in  permitting  John  J.  Fowler,  one  of  the 
plaintiffs,  to  testify  to  the  declaration  of  his  father,  James 
Burton  *Fowler,  that  he  was  the  surviving  brother  and  only 
heir  of  Sam  and  John  Fowler,  made  before  he  had  conveyed 
the  land  to  plaintiffs. 

It  is  contended  that  the  ^declarations  of  James  Burton 
Fowler,  made  at  the  time  he  claimed  to  own  the  lands,  were 
not  competent  evidence."  James  Burton  Fowler  was  dead 
when  the  testimony  was  given. 

With  regard  to  the  admission  of  hearsay  evidence  in  cases 
^{  pedigree,  Mr.  Greenleaf  says  that  the  law  resorts  to  it 
*'  upon  the  ground  of  the  interest  of  the  declarants  in  the  per- 
son from  whom  the  descent  is  made  out,  and  their  consequent 
interest  in  knowing  the  connections  of  the  family.  •  •  •  •  The 
rule  of  admission  is  therefore  restricted  to  the  declarations  of 
deoeased  persons  who  were  related  by  blood  or  marriage  to 
the  person,  and  therefore  in  the  sucoession  in  question."  The 
evidence  was  proper. 

The  court's  conclusions  of  law  embraced  the  foHowing: 
"  Under  the  judgment  the  court  holds  that  defendant,  Simp- 
son, acquired  the  entire  interest  of  John  Fowler,  deceased,  in 
the  two  tracts,  which  was  an  undivided  intenesi  of  one  half 
thereof  in  each  tract.  The  court  holds  that  the  recitals  in 
the  judgment  cured  the  defect  in  the  citation  and  service,  as 
decided  by  our  supreme  court  in  TreadvHiy  v.  Eattbum^  57 
Tex.  209." 

Also,  that  defendant  had  established  his  title  under  his  plea 
of  limitation  to  an  undivided  one-half  interest  in  the  two 
tracts. 

In  the  above  referred  to  case  of  Trectduay  t.  EoMtbufn^  Bl 
Tex.  209,  it  was  proposed  to  collaterally  attack  a  judgment 
of  a  district  court  of  this  state,  rendered  upon  service  by  pub- 
lication  of  the  citation,  on  the  ground  of  want  of  jurisdicttOQ 
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<xf  the  court  to  render  the  judgment  because  the  citation  was 
not  published  for  the  time  required  by  the  law. 

The  opinion  in  that  case  shows  that  the  writ  of  citation 
then  in  question  was  in  the  usual  form,  and  was  dated  July 
24, 1866,  and  that  the  return  of  the  sheriff  thereon  was  as  fol* 
lows:  "Came  to  hand  July  30,  18G6,  and  executed  by  pub- 
lishing in  the  Paris  Press,  a  newspaper  published  in  the 
county  of  Lamar,  state  of  Texas,  for  successive  four  weeks 
previous  to  return  day,  this  the  twenty-fifth  day  of  July, 
1866."  The  opinion  quotes  the  following  recital  from  the 
final  judgment:  "  This  day  came  the  plaintiff  by  his  attorney, 
and  the  said  defendant,  Edward  Eastburn,  failed  to  appear 
and  answer,  but  wholly  made  default,  although  duly  served 
with  process.** 

The  opinion,  in  stating  the  law  of  the  case,  says:  "If  the 
ancontradicted  recitals  in  the  record  show  affirmatively  that 
the  court  did  not  have  jurisdiction  over  the  subject-matter,  or 
that  the  jurisdiction  over  the  person  did  not  attach,  then  a 
presumption  to  the  contrary  will  not  be  indulged.     Otherwise 
the  presumption  in  favor  of  the  jurisdiction  of  the  court  would 
prevail  in  every  case,  and  the  mere  rendition  of  the  judgment 
would  of  itself  import  absolute  verity.     To  thus  hold  in  cases 
where  the  record  shows  affirmatively  want   of  jurisdiction 
would  itself  impeach  the  record,  and  thus  violate  the  very  rule 
sought  to  be  invoked,  that  the  record  cannot,  in  a  collateral 
proceeding,  be  contradicted.    To  determine,  however,  whether 
the  record  shows  affirmatively  that  there  has  been  proper 
service,  the  whole  of  it  should  be  taken  together.     When  thus 
considered,  if  that  portion  which  relates  to  this  question 
shows  affirmatively  such  character  of  service  as  is  not  author- 
ized by  law,  or  such  defective  service  that  a  judgment  by  de- 
fault rendered  thereon  would  be  void,  and  not  voidable  only, 
and  the  remainder  of  the  record  is  silent  upon  this  subject, 
not  showing  any  finding  of  the  court  from  which  it  may  be 
inferred  that  there  was  other  service  or  an  appearance,  thei^ 
this  would  be  a  case  in  which  it  affirmatively  appears  that. 
the  jurisdiction  of  the  court  had  not  attached.     If,  however, . 
other  parts  of  the  record,  and   particularly  the  judgment,, 
which  is  the  final  act  of  the  court,  entered  upon  full  exami- 
nation and  consideration,  of  all  the  necessary  facts,  should,  a8< 
in  the  case  now  before  us,  recite  the  due  service  of  process  or 
other  facts  which  would   give  the  court  jurisdiction  of  the 
person,  then  this  would  be  a  case  in  which  it  would  affirma* 
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tivelj  appear  that  the  jurisdiction  had  in  fact  attached,  and 
the  general  rule  would  apply  that  in  a  collateral  proceeding 
this  recital  in  the  record  imports  absolute  veritj." 

The  record  preceding  the  final  judgment  in  the  case  of 
Simpson  against  the  unknown  heirs  of  John  Fowler,  as  Intro* 
duced  in  evidence  on  the  trial  of  this  cause,  among  others, 
shows  the  following  facts:  On  the  first  day  of  August,  1883, 
the  plaintiff  filed  his  original  petition,  and  on  the  same  day 
made  affidavit  '*  that  the  residence  of  the  defendants  "  was 
unknown  to  him*  Citation  for  publication  was  issued  on  the 
same  day. 

The  law  then  in  force  required  the  affidavit  to  state  **  that 
the  names  of  such  heirs  are  unknown  to  the  affiant,"  and  that 
the  citation  should  be  published  **  once  in  each  week  for  eight 
successive  weeks  previous  to  the  return  day  of  such  citation  **: 
R.  S.,  art.  1236. 

The  return  of  the  officer  showed  that  the  writ  came  to  his 
hands  on  the  day  that  it  was  issued,  and  that  it  was  executed 
by  being  published  *'  once  in  each  week  for  four  consecutive 
weeks  previous  to  return  day  hereof,  the  first  publication  be- 
ing made  on  the  second  day  of  August,  1883,  the  second  on 
the  ninth  day  of  August,  1883,  the  third  on  the  sixteenth  day 
of  August,  1883,  the  fourth  on  the  twenty-third  day  of  Aug- 
ust, 1883.''  The  officer's  return  of  the  citation  bore  the  data 
**the  twenty-ninth  day  of  August,  1883." 

The  judgment  was  rendered  on  the  eighteenth  day  o( 
March,  1884,  and,  among  others,  contained  the  following  re- 
citals: ^*  Plaintiff  appeared  by  attorney,  and  the  defendants, 
though  duly  cited  by  publication  according  to  law,  which  ci- 
tation was  returned  into  this  court  prior  to  the  September 
term,  A.  D.  1883,  came  not,  but  made  default  •  •  •  •  Plain- 
tiff introduced  the  citation  by  publication  with  the  return 
thereon  executed  according  to  law,  and  returned  on  the  29th 
of  August,  1883." 

In  the  case  of  Treadway  v.  Eastbum^  67  Tex.  2t4,  it  is 
further  said,  quoting  from  Hahn  v.  AVUy,  84  CaL  408, 94  Am. 
Dec.  742:  ^'  If  the  affidavit  of  the  printer  states  that  the  sam- 
mons  was  published  one  month,  and  yet  the  court  in  its  judg- 
ment states  that  it  was  published  three,  or  that  service  had 
been  had  upon  the  defendant,  it  will  be  presumed  that  other 
proof  than  that  contained  in  the  judgment  roll  was  made, 
for  not  to  so  presume  would  be  to  deny  to  the  record  thai 
absolute  verity  which  must  be  accorded  to  it." 
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Herein  lies,  we  think,  &  material  distinction  between  the 
judgment  in  the  Treadway  t.  Eastbum  case  and  the  one  in 
Simpson  v.  Fowler.  In  the  former,  the  judgment  entry  itself 
contained  no  recital  showing  on  what  evidence  its  conclusion 
of  lawful  service  of  the  writ  was  predicated,  and  in  the  ab* 
Bence  in  the  judgment  itself  of  any  evidence  on  the  subject,  a 
conclusive  presumption  was  indulged  in  favor  of  the  integ- 
rity of  the  judgment  '^But  such  a  presumption  can  be  in- 
dulged only  in  the  absence  of  proof,  and  not  against  proof": 
WUhera  v.  PaiUrson^  27  Tex.  491;  86  Am.  Dec.  643. 

The  judgment  now  in  question  identifies,  by  referring  to  its 
date,  the  return  of  the  officer  and  the  writ  upon  which  the 
court's  conclusion  of  lawful  service  of  process  was  based.  In- 
stead of  relying  upon  a  presumption,  it  points  out  the  proof 
upon  which  its  validity  depends.  It  would  be  doing  violence 
to  the  recitals  of  the  judgment  itself  to  doubt  upon  what 
evidence  of  the  service  of  its  process  the  court  was  acting. 

The  language  of  the  judgment  allows  of  no  escape  from 
the  conclusion  that  the  process  was  never  lawfully  served; 
wherefore  the  court  was  without  jurisdiction,  and  its  judgment 
was  a  nullity. 

While  the  case  made  by  the  defendant,  Simpson,  was  in  all 
other  respects  sufficient  to  give  him  title  under  the  five  years' 
statute  of  limitations  to  at  least  as  much  of  the  land  as  the 
judgment  awarded  him,  we  are  yet  of  the  opinion  that  the 
method  by  which  he  attempted  to  acquire  the  actual  posses* 
sion  of  the  land  cannot  be  held  to  have  had  the  intended 
effect. 

Kinchler  was  in  possession  of  the  land  as  the  tenant  of 
John  Fowler.  Without  either  surrendering  the  possession  or 
notice  to  his  landlord,  he  agreed  to  become  the  tenant  of  Simp* 
son  and  to  hold  the  land  for  him. 

In  the  case  of  Longfellow  t.  LongfeUow^  64  Me.  248,  it  is 
s&id:  ^  The  relation  of  landlord  and  tenant  once  established, 
the  defendant,  so  long  as  that  relation  subsists,  cannot  be 
saffered  to  allege  title  in  himself  or  in  any  person  other  than 
him  for  whom  he  holds.  He  may  show  that  the  plaintiff's 
interest  was  but  temporary,  and  that  it  has  expired,  or  that 
he  has  conveyed  it  away  subsequent  to  the  demise  to  some 
third  person  under  whom  defendant  has  commenced  a  fresh 
holding,  or  that  the  tenancy  has  been  determined,  and  that 
subsequently  to  the  determination  he  has  ceased  to  occupy 
the  premises." 
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In  Fuller  t.  Sweety  80  Mich.  241,  18  Am.  Rep.  122,  the 
Baiwft  doctrine  is  unnounced,  as  followB:  "It  is  very  well 
fettled  that  where  a  ten&nt  is  in  under  one  title  do  attorn* 
liwnt  is  valid  which  is  made  to  any  one  not  in  privity  with 
that  title.  The  same  principle  invoked  by  plaintiffs  to  estop 
4he  defendant  from  denying  the  title  under  which  he  was 
possessed  will  prevent  him  from  changing  possession  hy  any 
BCknowledgment  to  %  stranger  not  deriving  title  from  the 
eame  source  with  that  of  the  original  landlord,  and  that  deriv- 
ative title  must  be  shown,  in  order  to  validate  the  attornment 
and  save  the  tenant  and  all  claiming  through  him  during  the 
tenancy  from  liability  to  the  first  landlord.'* 

This  <yourt  said  in  the  case  of  Flanagan  v.  Pearson,  61  Tex. 
805:  ^It  is  urged  that  after  the  expiration  of  his  term  of 
lease,  •  •  .  •  the  relation  of  landlord  and  tenant  thus  being 
terminated,  the  tenant  might  disclaim  his  landlord's  title^ 
retain  possession,  and  attorn  to  Flanagan.  We  do  not  think 
that  position  maintainable.'* 

And  in  the  case  of  Juneman  v.  Franklin,  67  Tex.  415,  it 
was  said  by  this  court:  **  If  Juneman  wished  to  attorn  to 
another  and  place  himself  in  a  position  to  dispute  his  land- 
lord's  title,  it  was  his  duty  to  first  restore  the  latter  to  posses* 
sion,  and  place  him  in  the  same  position  as  he  was  before  the 
entry  under  the  lease  was  made.  He  should  have  given  up 
the  advantage  he  derived  from  the  tenancy  by  being  let  into 
possession,  in  order  to  remove  the  estoppel  to  which  he  was 
subjected.'* 

It  can  make  no  difierence  in  the  application  of  the  rule 
that  the  landlord,  John  Fowler,  died,  and  the  title  had  de* 
soended  to  his  heirs.  It  is  the  title  under  which  he  entered 
that  the  estoppel  upon  the  tenant  relates  to,  and  not  the  in* 
dividual  ownership  of  the  title.  Kor  did  the  fact  that  the 
heirs  to  whom  the  title  had  descended  were  unknown  to  him 
confer  upon  the  tenant  the  right  to  attorn  to  a  stranger.  He 
should  have  either  surrendered  the  possession  or  have  held  it 
until  the  appearance  of  the  representative  of  the  title  under 
which  he  entered.  If  Simpson  had  by  any  means  acquired 
the  Fowler  title,  it  would  have  been  difierent.  He  did  not 
show  title  through  his  tax  deeds  or  otherwise.  A  distinction 
must  be  recognised  between  a  title  to  the  property  acquired 
under  a  tax  sale,  which  may  be  done  when  the  proper  pro- 
ceed] ings  are  taken,  and  simply  a  deed  for  the  property  made 
by  a  tax  collector. 
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The  former  will  exist  when  the  methods  of  procedure  di- 
rected by  the  law  are  shown  to  have  been  faithfully  observed. 
A  deed  far  the  property,  sufficiently  describing  it,  properly 
fu^knowledged  snd  recorded,  without  the  existence  of  any 
authority  upon  the  part  of  the  tax  collector,  may  become  the 
basia  for  the  acquisition  of  a  title  under  the  five  years'  statute 
t)f  limitations. 

The  judgment  will  be  reversed,  and  here  rendered  in  Cavor 
of  the  appellants,  who  were  plaintiffs  in  the  district  court 


Hkamay  Evidshci  of  Pbdiq  rsb.  — The  admission  of  hearsay  to  provo 
the  pedigree  ol  a  persoa  is  restricted  to  the  declarations  of  deceased  persons 
who  were  related  to  him  by  blood  or  marriage:  Maddoek  v.  BotUm  €U,  M,  Bm 
Oik,  8  Allen,  298;  81  Am.  Deo.  656,  and  note. 

Paoons  —  Rbcotals  or  Saavica  ^  A  reeital  in  a  Jodgment  of  dne  serTtoe 
is  not  oonolnsive  when  the  proof  of  service  is  part  of  the  jadgment  roU,  and 
as  it  appears  in  such  roll*  is  not  sufficient  evidence  of  such  service;  Beinhari 
▼.  Lugo,  86  CaL  395;  21  Am.  St.  Repw  52,  and  partioolarly  note;  Zamqf  t. 
Oarbee,  105  Ma  355;  Laney  ▼.  Sweeney,  105  Mo.  360. 

Lahdlobd  AMD  Tkhant^  ATTOBHmiiT.  —  A  tenant's  attornment  to  a 
stranger  is  void  nnless  with  the  landlord's  consent,  or  in  conseqnence  of  a 
judgment,  order,  or  decree  of  court:  fowler  t.  OravenB,  3  J.  J.  Marsh.  428; 
20  Am.  Dec  153;  Chaamhere  t.  Pleak,  6  Dans,  426;  32  Am.  Dea  78;  Blanch' 
mrd  ▼.  Tyler,  12  Mich.  339;  86  Am.  Dec.  57. 

Tax  Dsn«,  Rmxtaia  cr,  must  Show  What,  nr  Ou>sr  to  Pass  Xmat 
Sao  aoto  to  Jackmi^  r.  SJ^epard^  17  Am.  Dea  611,  512. 


GrULF,  Colorado,  ahd  Sakta  Fb  Railway  Com- 
pany V.  Brbntpoed. 

tn  TKZAS,  610.] 

FsoMm  or  Mastkr  to  IlvpAtK  Dbvsotivb  MAcimrKRT  Myss  vor  Rvltstb 
SsBVAinp  noM  Rbsitlt  of  his  OosmiiBaToar  Nioliobncb.  —  The 
mere  promise  of  a  master  to  repair  a  defective  machine  or  implement 
need  in  his  business,  and  known  by  both  to  be  dangerous,  will  not  re- 
lieve the  servant  from  the  ordinary  re^sult  of  his  own  contributory  neg- 
ligence; and  if,  with  knowledge  that  such  promise  has  not  been  performed 
by  the  master,  after  a  sufficient  time  has  elapsed  for  such  performance, 
the  eenrant  continues  in  the  service  and  is  injured,  he  cannot  recover. 

KTAMT  JUtrriFIBD  IK  RbLYINO  ON  MaSTSR's  PrOxMISB  TO  RSPAIR  DbFBCT 

HI  Maghinbrt  whbn.  —  When  a  master  promises  to  repair  a  defect  in 
machinery  nsed  in  his  business,  and  requests  his  servant  to  go  on  with 
the  work,  the  latter  has  a  right  to  believe  that  tba  defect  will  be  re- 
paired befiore  he  will  be  again  called  upon  to  plaoo  himself  in  danger 
from  it;  and  if,  in  ignorance  of  the  coutiuued  existence  of  the  defect,  he 
is  subsequently  injured,  the  master  cannot  be  heard  to  say  that  the  ser- 
vant ought  not  to  have  relied  on  his  promise. 
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•LraTRUcnoM  Assmnno  Fact  not  Pboyvh  is  Erbonious.  —  la  an  actios 
against  a  railway  company  to  recover  damages  for  personal  injuries,  a 
eharge  to  the  Jory  assuming  that  a  person  not  shown  to  be  the  represent- 
ative of  the  company  wonld  bind  it  by  his  promise  to  remedy  the  ez« 
tinotion  of  an  electric  light  not  furnished  nor  controlled  by  the  company, 
is  erroneous.  Nor,  under  such  circumstances,  should  Uie  jury  be  in- 
structed that  his  negligence  was  the  negligence  of  the  company,  or  bis 
promise  its  promise. 

Maatkb  Liablb  lOB  HIS  Aftibmativi  Aora  from  Which  Irjurt  Dirrctlt 
Kbsultb  to  his  Servant.  —  A  master  is  liable  for  bis  own  or  his  rep- 
resentative's affirmative  acts  from  which  injury  to  his  servant  directly 
results,  although  the  servant  knew  that  he  had  done  such  acts  before, 
and  still  oontinned  in  bis  service.  If,  therefore,  the  representative  of 
a  railway  company,  whose  duty  it  is  to  refrain  from  doing  any  act  that 
will  imperil  its  servants*  safety  while  engaged  in  doing  certain  work, 
does  an  act  which  prevents  them  from  bearing  and  having  the  benefit  of 
signals  known  to  be  necessary  to  the  safe  performance  of  the  work,  the 
company  will  be  liable  for  such  representative's  act,  if  it  was  the  cause 
of  injury  to  the  servants,  and  within  the  scope  of  the  powers  conferred 
upon  him,  aUhough  the  servants  may  have  Imown  that  he  had  done  the 
same  or  similar  acts  before  that  time. 

Action  for  personal  injuries.    The  opinion  states  the  case. 
/.  (T.  Terry^  for  the  appellant. 
W*  B.  Denson^  for  the  appellee. 

Stayton,  C.  J.  Appellee  brought  this  action  to  recover 
•damages  for  an  injury  received  by  him  while  in  the  employ- 
ment of  appellant. 

With  others,  on  the  night  of  November  6,  1889,  appellee 
was  engaged  in  loading  a  flat-car  with  railroad  iron,  each  bar 
-of  which  weighed  as  much  as  six  hundred  pounds.  The  iron 
as  brought  from  a  ship  by  its  servants  was  received  from 
their  bands  by  the  employees  of  appellant,  eight  in  number, 
who  would  immediately,  and  without  laying  it  down,  carry  it 
'to  the  car  on  which  it  was  to  be  placed,  when  at  a  signal 
to  be  given  by  one  of  them  who  was  agreed  upon,  all  were 
expected  to  throw  the  rail  on  the  car. 

The  manner  in  which  the  operation  was  performed  is  thus 
stated  by  a  witness:  ^'  It  is  customary  to  give  the  signal  by 
the  leader  calling  out  the  word  *  heave '  when  he  went  to 
throw  the 'iron,  and  all  the  men  would  throw  at  once.  The 
•difierent  signals  were  Hake  iron,'  'raise  breast  high,'  and  the 
third  was  *  heave.'  " 

The  case  which  plaintiff's  evidence  teiids  to  make  is,  thai 
while  the  men  were  engaged  in  loading  iron,  an  electric  light 
>near  by  went  out  and  left  them  with  insufficient  light,  though 
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there  were  other  lights  near  by;  that  after  thie  light  went 
oaty  one  of  the  men  engaged  in  loading  the  iron  called  to  a 
man  bj  the  name  of  Patrick,  telling  him  that  the  light  was 
out,  and  some  one  would  get  hurt,  and  that  in  reply  to  this  Pat^ 
rick  told  them  to  proceed  with  their  work  and  he  would  have 
the  light  renewed;  that  they  continued  to  load  iron  after  the 
light  went  out,  and  were  in  the  act  of  throwing  a  bar  of  iron 
on  the  car  when,  not  hearing  the  command  to  '*  heave,"  the 
men  at  the  end  of  the  bar  where  plaintiff  was  failed  to  do  so, 
which  caused  the  bar  to  fall  on  plaintiff's  foot  and  seriously 
injure  it. 

It  was  claimed  that  if  the  light  had  been  there,  the  men 
could  have  seen  the  motions  of  their  fellows,  and  would  not 
have  been  compelled  to  govern  their  actions  by  the  signal 
alone.  .  It  was  further  claimed  that  one  Whitney,  who  was 
the  representative  of  appellant,  was  very  noisy,  in  fact  so 
much  so  as  to  prevent  those  engaged  in  loading  iron  from 
hearing  the  signals. 

It  was  shown  that  Whitney  was  the  representative  of  the 
company  for  whose  negligence  in  the  performance  of  his 
daties  as  such  representative  appellant  would  be  liable;  but 
Patrick  is  not  shown  to  have  been  vested  with  any  represent- 
ative character  other  than  that  of  an  overseer  or  boss  whose 
duty  it  was  to  superintend  the  loading  of  iron. 

Plaintiff  testified  that  "about  ten  minutes  before  I  was 
hurt,  the  electric  light  under  the  shed  where  we  were  work- 
ing went  out.  A  few  minutes  after  it  went  out,  Andrew 
.  Blackburn,  one  of  the  crowd  with  whom  I  was  working, 
called  out  to  Patrick,  who  had  charge  of  the  lights,  and  said 
we  did  not  have  enough  light,  and  that  if  we  continued  to 
work  there  without  the  light,  some  one  would  get  hurt  Pat~ 
rick  said  to  Blackburn,  *  60  ahead,  and  I  will  fix  the  light.' 
I  knew  it  was  dangerous  to  handle  the  iron  without  a  good 
light,  but  Patrick,  who  was  Mr.  Whitney's  head  man  over  us, 
promised  to  fix  the  light,  and  I  expected  that  he  would  do  so, 
until  I  was  hurt." 

Another  witness  stated:  "We  knew  it  was  dangerous  to  load 
iron  without  a  better  light,  but  did  not  want  to  quit  work." 

The  evidence  shows  that  neither  appellant  nor  its  em- 
ployees had  any  control  of  the  electric  light,  but  that  this 
WHS  owned  and  controlled  by  the  electric  light  company,  who 
furnished  the  light  which  went  out,  and  others,  to  the  steam- 
ship company. 
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Appellant,  however,  had  one  dozen  railway  lamps,  eome  of 
which  were  in  use  when  the  accident  occurred,  and  these  were 
lighted  by  Patrick  before  the  accident 

The  evidence  for  defendant  tends  to  rebut  all  the  material 
facts  testified  to  by  witnesses  for  plaintiff,  except  the  fact  of 
his  injury, — tends  to  show  that  the  light  did  not  go  out;  that 
there  was  other  sufficient  light;  that  Patrick  made  no  promise 
to  restore  the  light;  and  that  Whitney  made  no  noise  and  was 
not  present  when  the  accident  occurred. 

Many  questions  are  raised  on  the  rulings  of  the  court  over- 
ruling exceptions  to  the  petition,  and  on  the  ruling  of  the 
court  in  refusing  a  new  trial,  but  most  of  these  may  be  con- 
sidered under  an  assignment  which  questions  the  correctness 
of  a  charge  given  by  the  court. 

That  charge  was  as  follows:  ^If  you  believe  from  the  evi- 
dence that  the  going  out  of  the  electric  light  was  the  cause 
of  the  plaintiff's  injury,  and  that  it  was  unsafe  to  handle  the 
railroad  iron  after  the  light  went  out,  and  that  the  defend- 
ant's boss  of  plaintiff  was  informed  that  the  light  was  out, 
and  promised  to  attend  to  restoring  the  necessary  light,  and 
that  the  plaintiff  continued  to  work  by  reason  of  the  boss's 
promise  to  remedy  the  defect  in  the  light,  and  that  the  boss 
did  not  in  a  reasonable  time  restore  the  light,  and  that  the 
boss  was  guilty  of  negligence  in  not  remedying  the  defect  of 
light,  and  that  such  negligence  was  the  cause  of  plaintiff's 
injuries,  then  the  plaintiff  would  be  entitled  to  recover  of  de- 
fendant for  damages  for  such  injury.'' 

This  charge  assumes  that  the  promise  of  the  person  termed 
a  *'bo6s"  to  renew  the  light  would  fix  liability  on  the  railway 
company,  if  a  failure  to  renew  it  would  constitute  negligence, 
without  reference  to  the  contributory  negligence  of  appellee. 

We  do  not  understand  that  it  has  ever  been  held  that  the 
promise  of  a  master  to  repair  a  defective  machine  or  imple- 
ment used  in  his  business,  and  known  by  both  to  be  dan- 
gerous, will  relieve  the  servant  from  the  ordinary  result  of 
contributory  negligence  on  his  own  part,  though  cases  may  be 
found  in  which  stress  was  laid  on  the  fact  that  such  a  prom- 
ise was  made. 

If  both  have  knowledge  of  such  a  defect,  and  the  master 
request  the  servant  to  continue  in  the  service,  the  latter  is 
authorised  to  believe  that  the  former  will  repair  the  defect, 
because  it  is  his  duty  to  do  so;  but  if,  with  a  knowledge  that 
this  has  not  been  done,  after  a  sufiicient  time  has  elapsed  ta 
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do  it,  the  servant  continues  in  the  servioOy  we  see  no  reason 
'why  the  ordinary  rule  should  not  apply. 

It  has  been  said  that  the  master's  promise  to  repair  the 
known  defect  removes  the  presumption  that  the  servant  as* 
sumed  the  risk  resulting  from  the  defect;  but  we  may  ask* 
How  long  does  it  remove  that  presumption?  May  the  ser- 
vant rely  upon  the  promise  when  he  sees  that  it  has  been  vio- 
lated, and  perform  the  dangerous  act  when  he  knows  that  the 
defect  has  not  been  repaired? 

Under  such  a  promise,  and  request  to  go  on  with  the  work, 
the  servant,  doubtless,  is  given  ground  to  believe  that  a  do* 
feet  will  be  repaired  before  he  will  again  be  called  upon  to 
place  himself  in  danger  from  it;  and  the  fact  that  he  may  be 
subsequently  injured  through  the  defect  ought  not  to  defeat 
his  right  to  recover,  if  he  was  ignorant  of  the  continued  exist- 
ence of  the  defect  at  the  time  the  injury  occurred. 

In  such  a  case,  the  master  ought  not  to  be  heard  to  say  that 
the  servant  ou^ht  not  to  have  relied  on  his  promise. 

It  would  be  difiScult  to  find  a  principle  on  which  to  base  a 
rule  relieving  a  servant  from  obligation  to  use  proper  care  for 
his  own  safety,  because  the  master  had  promised  to  repair  a 
known  defect  which  exposed  him  to  danger,  and  had  requested 
him  to  remain  in  a  serviee  known  to  be  dangerous.  It  can- 
not be  placed  logically  on  the  unequal  situation  of  master  and 
servant,  in  a  country  in  which  all  men  are  free  to  serve  or  not 
to  serve  any  particular  employer. 

If  it  be  placed  on  the  ground  that  the  promise  to  repair  and 
request  to  continue  in  the  service  rebut  the  ordinary  presump- 
tion that  the  servant  assumes  the  known  risk  incident  to  the 
given  employment,  it  will  be  difficult  to  maintain  it  in  a  case 
in  which  the  servant  continues  in  the  service  with  a  knowl- 
-edge  that  the  defect  has  not  been  repaired,  and  that  he  is  in 
^constant  danger  from  the  use  of  the  defective  thing. 

If  it  be  placed  on  the  broad  but  very  indefinite  gronnd  that 
justioe  and  policy  require  such  a  rule,  it  will  be  difficult  to 
give  a  reason  why  the  same  rule  should  not  exist  in  all  cases 
in  which  injuries  result  from  the  use  of  defective  appliances 
<ur  implements  known  by  employer  and  employee  to  be  de- 
fective and  their  use  dangerous;  for  the  law  implies  an  under^ 
taking  on  the  part  of  the  employer  to  furnish  reasonably  safe 
nachinery,  implements,  and  appliances,  and  to  repair  them 
when  out  oi  order}  and  it  implies  a  request  to  continos  in  the 
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service  and  to  use  them  until  notified  that  this  is  no  longer  de- 
sired,  unless  the  employment  is  for  a  definite  period. 

When  there  is  no  express  promise  to  repair  or  request  to 
continue  in  the  service,  the  employee  assumes  the  risks  inci- 
dent to  a  service  conducted  with  machinery,  implements,  or 
appliances  known  by  himself  as  well  as  the  employer  to  be 
defective  and  dangerous. 

This  being  true,  it  is  difficult  to  perceive  that  there  should 
be  a  difierence,  on  grounds  of  policy  or  justice,  between  the 
liability  of  the  employer  based  on  an  implied  promise  or  ob- 
ligation and  request,  and  that  based  upon  an  express  promise 
to  repair  and  request  to  continue  in  the  service,  in  any  case  in 
which  the  employee  knows  that  the  defect  has  not  been  re- 
paired, but  continues  to  use  the  defective  thing  or  to  work 
without  something  known  to  him  to  be  necessary  to  his  safety. 

Cases  may  arise  in  which,  through  contract,  an  employer 
may  become  liable  to  an  employee  who  is  injured  while  in  his 
service  under  circumstances  that  would  defea];  all  claim  un- 
der the  ordinary  rules  applicable  to  master  and  servant. 

The  charge  in  question  left  out  of  view  altogether  any  con- 
sideration of  the  question  whether  the  plaintifif  exercised  that 
degree  of  care  which  the  law  required  of  him,  and  made  the 
case  to  turn  on  the  promise  of  the  *'  boss ''  and  bis  failure  to 
use  proper  care. 

In  such  cases  the  question  of  contributory  negligence  or  no 
must  be  left  to  the  jury:  Laning  v.  New  York  CerU.  R,  R.  Co^ 
49  N.  Y.  521;  10  Am.  Rep.  417;  Clark  v.  Holmes,  7  Hurl.  &  N. 
942;  Ford  v.  Fitchburg  R.  R,  Co.,  110  Mass.  261;  14  Am.  Rep. 
698;  Patterson  v.  Pittsburg  etc.  R.  R.  Co.,  76  Pa.  St.  894;  18 
Am.  Rep.  412;  Conroy  v.  Vulcan  I.  Works,  62  Mo.  86;  Keegan 
V.  Kavanaugh,  62  Mo.  238;  Hough  v.  Railway  Co.^  100  U.  8. 
214. 

The  charge  assumed  that  Patrick  was  the  representative  of 
the  company  in  reference  to  the  matter  of  lights,  and  that  his 
promise  and  negligence  in  this  respect  was,  in  effecti  the 
promise  and  negligence  of  his  employer. 

It  is  evident  that  neither  Patrick  nor  the  railway  company 
bad  any  control  over  the  electric  lights,  which  were  rented  by 
the  steamship  company,  and  it  is  not  shown  that  the  company 
placed  Patrick  at  the  wharf  to  provide  lights. 

It  appears  that  defendant  furninhed  twelve  railroad  lights 
to  be  used  about  the  place  where  the  men  were  working,  and 
that  Patrick  had  lighted  ten  of  these  and  put  them  on   a 
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table,  from  which  any  employee  needing  &  light  could  take  it, 
and  Bome  of  these  eeem  to  have  been  need  to  light  the  place 
of  loading. 

Whitney  was  shown  to  be  the  representative  of  the  railway 
oompany  in  control  of  the  work  going  on  that  night;  and  that 
Patrick  was  clothed  with  any  other  power  than  to  oversee  the- 
loading  of  the  train  is  not  shown;  and  under  this  state  of  facts* 
we  are  of  opinion  that  the  court  should  not,  in  effect,  have  in- 
structed the  jury  that  the  negligence  of  Patrick  was  the  negli-^ 
gence  of  the  railway  company,  or  his  promise  its  promise. 

If  he  was  simply  a  fellow-servant  of  those  engaged  in  load-^ 
ing  iron,  neither  bis  promise  nor  negligence  could  fix  liability 
on  the  company;  but  if  he  was  charged  by  his  employer  with 
the  duty  of  furnishing  lights,  his  negligence  in  this  respect 
would  be  the  negligence  of  his  employer,  and  those  engaged 
in  the  work  might  rely  upon  his  promises  as  fully  as  could 
they  upon  those  of  any  representative  of  the  railway  com* 
pany. 

The  charge  of  the  court  assumed  his  representative  capacity, 
and  under  the  evidence  we  believe  it  was  not  authorized  to  da 
bo:  McOowan  v.  8U  Louis  etc.  R.  R.  Oo.^  61  Mo.  632;  Wbar- 
ton  on  Negligence,  220;  Galveston  etc.  R.  R.  Co.  v.  Farmer^  78- 
Tex.  86;  Robinson  v.  H.  &  T.  Cent.  R'y  Co.,  46  Tex.  540. 

Whether  the  railway  company  was  negligent  in  failing  to 
furnish  other  light  when  the  electric  light  ceased  was  a 
matter  proper  to  be  submitted  to  the  jury,  under  all  the  facts 
of  the  case,  but  whether  this  was  so  should  not  have  been 
tested  solely  b}'  the  action  of  Patrick  or  his  failure  to  act. 

The  court  gave  the  following  charge:  ^*  If  you  believe  from 
the  evidence  that  the  defendant's  agent,  Whitney,  made  such 
unnecessary  noise  that  thereby  the  plaintiff  could  not  hear 
the  proper  signals,  and  that  the  defendant's  agent  was  guilty 
of  negligence  in  making  the  noise,  and  that  such  noise  was 
the  cause  of  plaintiff's  injuries,  then  the  plaintiff  would  bo 
entitled  to  recover  his  damages  for  his  injuries." 

It  is  urged  that  this  charge  should  not  have  been  given 
without  the  qualification  that  contributory  negligence  of  plain- 
tiff would  defeat  his  right  of  recovery;  and  this  proposition  is^ 
based  on  the  fact  that  plaintiff's  evidence  tended  to  show  that 
Whitney  had  been  boisterous  all  the  evening,  using  loud  and 
profane  language  to  urge  the  employees  forward  with  the  work,, 
which  prevented  their  hearing  signals. 


SM  Gulf  rc.  Railway  C(x  «•  BBBNTVoBa     [Texa% 

When  a  servant  remaina  in  an  employment  known  to  be 
dangerous  because  of  defective  machinery,  implements^  or 
appliances  not  sufficient  for  the  safe  conduct  of  the  businesSi 
he  is  said  to  assume  the  risks  incident  to  the  business  thus 
conducted,  and  to  be  guilty  of  contributory  negligence  if  an 
injury  occurs  to  him  through  their  use.  But  does  the  same 
result  follow  when  the  injury  results  from  some  affirmative 
act  of  the  master  or  his  representative,  even  when  the  servant 
knew  that  the  master  or  his  representative  had  done  the  same 
thing  frequently  before  the  time  of  the  injury? 

When  the  cause  of  the  injury  is  the  direct  act  of  the  mas- 
ter or  his  representative,  it  cannot  be  said  tliat  the  servant 
remaining  in  the  employment  is  the  proximate  cause  of  the 
injury,  even  though  the  servant  may  have  known  that  the 
master  or  his  representative  bad  frequently  done  the  same  or 
similar  acts  which  imperiled  his  safety;  for  the  act  which, 
in  such  case,  causes  the  injury  is  the  wrongful  act  of  the 
master  or  of  his  representative,  the  result  of  the  exercise  of 
the  will  of  the  one  or  the  other,  and  hence  the  proximate 
cause  of  the  effect,  from  which  the  master  ought  not  to  be 
permitted  to  go  free  from  liability  on  the  ground  that  the  ser- 
vant knew  he  had,  beiore  the  happening  of  the  injury,  done 
acts  such  as  that  from  which  the  injury  resulted,  but  still  re* 
mained  in  his  servica. 

The  master^s  failure  to  furnish  what  is  necessary  to  the 
conduct  of  his  business  with  reasonable  safety  to  his  ser- 
vants, and  their  continuance  in  his  service  with  a  knowledge 
of  such  fact,  may  defeat  the  right  of  the  servant  to  recover 
for  an  injury  resulting  from  such  a  cause;  but  this  rule  can- 
not be  invoked  to  shield  the  master  from  liability  for  his  own 
or  bis  representative's  affirmative  acta,  from  which  injury  to 
his  servant  directly  results. 

This  is  but  the  application  of  the  rule  that  contributory 
negligence  does  not  bar  an  action  for  willful  wrong,  which,  as 
here  used,  means  an  intentional  act  through  which  injury  re- 
sults, though  no  purpose  or  desire  to  do  the  injury  may  have 
existed. 

If  Whitney  was  the  representative  of  the  company,  whose 
duty  it  was  not  to  do  any  act  that  would  imperii  ita  ser- 
vants' safety  while  engaged  in  loading  the  iron,  then  if,  at 
the  time  of  the  injury,  he  did  any  act  which  prevented  them 
from  hearing  and  having  the  benefll  of  signals  known  to  be 
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necee&tLTy  to  the  «afe  perforananoe  of  the  vrork,  we  ane  odt 
prepared  to  hoM  that  this  would  ncft  fix  liability  on  the  cora- 
pany,  if  bis  act  was  the  cause  of  the  injury,  and  within  the 
«cope  of  the  powers  conferred  upon  him,  although  the  ser- 
vant may  have  known  that  he  had  dAoa  the  aame  or  aioiilair 
•acts  before  thai  time. 

For  the  error  before  noticed,  the  judgment  will  be  reversed, 
and  liie  cause  remanded. 

PROHTSK    OF    1Iai*TBB   TO    RkPAIR    DvFBCTIVS    MaCHIKIRT,   EfTBCT  0V» 

UPON  Servaht's  Right  to  Rroovxr  tor  Imjvrt  Rbcbiykd  bt  Him  bt 
-Rrasom  of  Failitri  to  Prrform  Such  PBOMiaa— If  a-  servant  givat 
notice  to  bis  master  of  a  defect  in  machinery  or  appliances  which  he  is  re* 
-qatred  to  nae^  and  the  master  promises  to  remedy  the  defect  within  a  rea- 
■onalAe  time,  the  mairter  will  1)e  liable  for  injnries  resulting  to  the  servant 
'from  such  defect,  and  the  servant  will  not  be  chargeable  with  contribntoiy 
negligence  in  continuing  in  the  serrice  for  such  reasonable  time,  unless  the 
•danger  is  so  great  that  a  man  of  ordinary  prudence  would  not  remain  in  the 
service  under  the  cironmstanoes:  1  Shearman  and  Redfield  on  Negligence^ 
4th  ed.,  sec.  215;  Cooley  on  Torts,  559;  Beach  on  Contribatory  Negligence, 
140;  '2  Thompson  on  Negligence,  1tK)9;  Wood  on  lElaster  and  Servant^ 
378;  Wharton  on  Negligence,  sec.  '220;  Deering  on  Negligence,  seo. 
'SOI;  Saunders  on  Neglig«>nce,  127;  Moak's  Underhifl  on  Torts,  61;  Hough 
T.  Railwajf  Co.,  100  U.  S.  213;  Parody  v.  Chkago  etc  i?V  Co.,  15  Fed.  Rep. 
'905;  Woodwtti'd  Iron  Co.  ▼.  Jone$^  80  Ala.  123;  Ew-eka  Co.  v,  Bass,  81  Ala. 
-200;  00  Am.  Rep.  152;  Mismmri  Furnace  Co.  ▼.  Af}end,  107  HI.  44;  47  Am. 
Rep.  425;  Belair  ▼.  Chicago  tie.  B'y  Co.,  43  Iowa,  602;  Ortfne  v.  Minnenpofh 
■etc  Ry  Co.,  31  Minn.  248;  47  Am.  Rep.  785;  Manvfactwing  Co.  v.  Mon^ 
wy,  40  Ohio  St.  148;  48  Am.  Rep.  060;  PaUerson  v.  PUtOmrt/h  etc  B.  B.  Cb., 
76  Pa.  St.  389;  18  Am.  Rep.  412;  Oul/etc  B'y  Co.  v.  Donnelly,  70  Tex.  371; 
4  Am.  St.  Rep.  <608;  BnOfftU  <v.  CMeago  He.  B*y  Co.,  38  Wis.  '280;  S6ej0tei^ 
§om  V.  JEhfaeoN,  73  Wis.  404;  0  Am.  St.  Rep.  806:  Hx>tmea  ▼.  Cktrhe,  6  llvil. 
4t  K.  849;  d/trks  ▼.  HehuB,  7  Hvrl.  ft  N.  087.  In  delrrering  tlie  4rptamk 
«f  thm  caQt%  im.  iHmomri  FurwmOo.  ▼.  Abend,  107  fS.  44, 47  Am.  Rep.  40, 
Seolft,  J.,  -said;  "It  ia  now  usffonnly  stated  by  tezt^writers  Hhat  when  the 
«iBster,  «ii  being  ««tifiisd  by  Hbesarnuit  ctf  defeiAs  Iftiat  Fender  4Sie  aorriea 
hm  is  engaged  to  perform  more  haaardous,  expressly  promises  to  mske  tlio 
nspaifls,  flm  tsassiil  maf  «0DtMiu«  in  tbs  enployvkBiit  a  rsswnabU 
ta  paiMsit  {tha  qperfonMuuaof  a  Y^amaam  ia  that  v^gard,  <witb«iai  bamg 
jgniitgrvl  wigligsnea;  aadif  any  ia jmry  orosshs  iharsfrom,  ke  saay  raeoDisr, 
aalcBS  wbaa  tfaa  lAaagBr  -m  wo  an&miiieart  ttatt  «o  yuadent  ^peiasii  ePoaM 
wiMlertalM  <to  fitfagm  tbo  rasr^tee."  ibid  SomemUa,  J^  dfllkneriag  Hia 
^apMBoa  «l  iiha  «aari  ir  JSwrelm  Ch.  f.  Bam,  81  Ala.SQO,  00  Aol  Rsf.  iM, 
aaid:  **  Wham,  Jmwaraiv  iflha<amf)ki)fee  or  sannuKt,  «lecafawg  not  toafiaodsn 
Ma  eonplsiyniaa^  giwas  notice  to  tbs  employer  of  sack  daCedt  in  tbeappM- 
«noaa  or  featnMaeatafitiea  -oaad  by  Mn»  and  the  amployor  kptomisos  to 
^e  deleet»  4ibe  :rdatiom3iip  'df  the  aostlraaling  partaaa  lat  eaoe  midflr- 
ofaanga.  Tba  ■ssaiincaa  of  the  aanplerper  ibat  the  4apger  ilhaU  ba 
m  am  agneamant  hy  ima  tbat  hm  w^  asnuna  liie  risk  inetdeat  to 
'0km  4amfgm  tfar  jtcvaaoaak^  tima.    It^obviatas  tba  wkj/Ktum  that  iba  nb- 
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tbnanoe  of  tb«  Mirant  in  the  servioe  was  an  implied  engagement  hj  Um  to 
aaanme  mioh  riaka»  partnant  to  the  original  presumption  upon  hia  Milaring 
the  serrioe.* 

The  doctrine  aboTO  stated  is  not  confined  in  its  application  to  cases  where 
the  servant^  although  aware  of  the  defect,  is  ignorant  of  the  risks,  nor  to 
cases  where,  in  reliance  npon  the  promise,  he  continues  in  the  service,  snp* 
posing  that  the  defect  had  been  already  remediedi  Qrcem  T.  MhmeapoB$  efe. 
J?V  Co.*  31  Minn.  248;  47  Am.  Rep.  785. 

SlRYAMT   KOT  ChAROBABT^B   WITH  NbOLIOBMOB,   AB  MaTTBE  OV  LaW,  Of 

CoBTiMuiiio  IK  Sbbtioi  aftbb  Pbokibb  bt  Maotbe  to  Rbpaib.  —  A  ser- 
vant is  not  chargeable  with  contributory  negligence,  as  matter  of  law,  ia 
continuing  to  use  a  machine  or  appliance  which  he  knows  to  be  defective  and 
dangerous,  where  he  has  complained  of  the  defect,  and  the  master  has  prom* 
ised  to  remedy  it.  It  is  for  the  jury  to  determine,  in  such  a  case,  whether 
or  not  the  servant  was  guilty  of  contributory  negligence,  and  the  burden  of 
proving  that  he  was  guilty  of  such  negligence  is  upon  the  master:  2  Thomp- 
son on  Negligence,  100^;  Moak's  Underhill  on  Torts,  61;  Hottghj.  Ety  Co.^  100 
U.  &  213;  Afiswuri  Furnace  Co,  v.  Abend,  107  HI.  44;  47  Am.  Rep.  425; 
Oreene  v.  MlnneapolU  ele.  R'y  Co.,  31  Minn.  248;  47  Am.  Rep.  785;  Hawlep 
V.  Northern  C.  Ky  Co,,  82  N.  Y.  370;  Daky  v.  8chac/,  28  Hun,  814;  MoMik' 
factunng  Co.  v.  Moiriafiey,  40  Ohio  St  148;  48  Am.  Rep.  669;  contra,  Webber 
V.  Piper,  38  Hun,  353.  Mitchell,  J.,  in  delivering  the  opinion  of  the  court 
in  Oreene  v.  Minneapolie  etc.  R'y  Co.,  31  Minn.  248,  47  Am.  Rep.  785,  said: 
"If  the  emergencies  of  a  master's  business  require  him  temporarily  to  use 
defective  machinery,  we  fail  to  see  what  right  he  has,  in  law  or  natural  jus- 
tice, to  insist  that  it  shall  be  done  at  the  risk  of  the  servant,  and  not  his 
own,  when,  notwithstandiug  the  servant's  objection  to  the  machinery,  he 
has  requested  or  induced  him  to  continue  its  use,  under  a  promise  thereafter 
to  repair  it"  And  Pollock,  C.  B.,  in  Holmee  v.  Clarke,  6  Hurl,  ft  N.  349. 
said:  "It  must  be  considered  that  the  master  takes  upon  himself  the  respon- 
sibility of  any  accident  that  may  occur  during  that  period." 

Pbomibb  of  Mabteb  to  Rbpair  Rebuts  Prbsdmption  of  8bbvabt*8  Ab- 
BUMFTiOM  OF  RiSK.  —  If  B  master  promises  to  remedy  a  defect  in  machinery 
or  appliances  which  his  servant  is  required  to  use,  his  promise  rebuts  the 
presumption  that  the  servant,  by  continuing  in  the  employment,  engages  to 
assume  its  risks:  Cooley  on  Torts,  559;  Wood  on  Master  and  Servant^  sec 
880;  Hough  v.  R'y  Co.,  100  U.  &  213;  Eureka  Co.  v.  Base,  81  AUl  200;  60 
Am.  Rep.  152. 

Mbbb  Complaint  bt  Sbbvant,  withodt  Promibb  bt  Mabtbb,  dobb  hov 
JusTiFT  Contikuamob  Dff  Sbrticb.  — A  mere  complaint  made  by  a  servant 
to  his  master  of  a  defect  in  machinery  which  the  servant  is  required  to  use, 
vnless  the  master  promises  to  repair  it,  will  not  justify  the  servant  in  ooq* 
tinning  to  expose  himself  to  the  danger:  Beach  on  Contributory  Negligenoe, 
sec  140;  2  Thompeon  on  Negligence,  1009;  Wood  on  Master  and  Servant. 
sea  379;  IndkauxpoUe  etc.  ^y  Co.  v.  Wataon,  114  Ind.  20;  6  Am.  St  Rep.  578; 
Oreenleqfy.  lUinoie  Central  R.  R.  Co.,  29  Iowa,  14;  4  Am.  Rep.  181;  O.,  H., 
S  8.  A.  Ky  Co.  V.  Drew,  59  Tex.  10;  46  Am.  Rep.  261;  TexoM  ^  P.RyCo. 
V.  Braifwd,  66  Tex.  732;  59  Am.  Rep.  639.  But  see  Thorpe  v.  MlMmmri 
Pac  R'y  Co.,  89  Mo.  650;  58  Am.  Rep.  120.  There  are  some  cases  whioh 
seem  to  hold  that  where  a  servant,  knowing  of  a  defect  in  oMohinery,  eon* 
plains  of  it  to  the  master,  bnt  contiunes  in  the  use  of  it  in  tho  rsasonablo  ex* 
peotation  of  its  being  repaired,  he  will  not  be  precluded  firoai  noovering  for 


Feb.  1891.]    Ouur  irc.  Railway  Oa  v.  Bbbhtfobdw      887 

an  injury  retalting  from  noh  dafaets  Whurtott  oa  Vac^BgMiM^  smu  fill 
Hohnn  r.  iroftlUM0C0%  S  Fovl.  k  F.  6tS;  Obnr^  ▼•  V^tkam  Irm  IfoHk 
02  Ma  8S.  Bat  the  grwit  weight  of  Mthorlty  hold*  that  a  ymnim  faj  tho 
master  to  repair  the  defeet^  either  egprem  or  implied,  mset  be  ehowi^  In 
order  to  Justify  »  feoovery  by  the  lenraati 

Sbrtavt  Commnjivo  nr  SsaTicB  Aim  Fiiumi  ov  MAflrm  io  Pnip 
VORM  Pbomisi  OAHMor  RiooyxB.  —  It  seems  to  be  settled  by  the  weight  of 
authority  that  if  a  senrant^  whoee  master  has  promised  to  repair  defeeto  in 
machinery  need  by  him  within  a  ressonable  time^  oontinnes  in  the  serrioe 
after  snch  reasonable  time  has  eUpeed,  knowing  that  the  master  has  failed 
to  keep  his  promise  so  made^  the  oenrant  by  so  oontinning  in  the  serviee  will 
be  deemed  to  have  assumed  the  additional  risk,  and  eannot  recover  for  in* 
jory  happening  to  him  after  he  becomes  aware  of  the  master's  failare  to  per* 
form  his  promise:  2  Thompeon  on  Negligence,  1010;  Wharton  on  Negligence^ 
aec.  220;  Eurtka  Co.  T.  Ban^  81  Ala.  200;  60  Am.  Eep.  162;  IndkmapoUt 
€te,  n'y  Co,  w.  Waimm,  lU  Ind.  20;  6  Am.  81  Rep.  678;  Ooumdl  ▼.  BaO, 
145  Mass.  468;  OnUd^field  t.  Bkhiumd  ^  D.  B.  B.  Co,.  78  N.  0.  800;  8i^ 
pfimnon  T.  Duncan^  73  Wis.  404;  0  Am.  St.  Rep.  806.    Thompson  says:  ^'If^ 
after  the  expiration  of  snch  reasonable  length  of  time,  the  servant  seee  that 
the  defect  complained  of  has  not  been  remedied,  and  he  noTortheless  ooa* 
tinnes  in  the  service^  he  is  deemed  to  accept  the  risks  of  the  danger,  and  tha 
master's  liability  ceases  ":  2  Thompson  on  Negligence^  1010.    And  Somai^ 
ville,  J.,  in  deUvering  the  opinion  of  the  court  in  Burtka  Co,  t*  Bam,  81  Ala. 
200,  60  Am.  Rep.  152,  said:  "We  haye  said  that  the  carrying  of  the  risk  by 
the  employer  will  be  implied  to  continue  only  for  a  reasonable  time  after  the 
making  of  the  promise  by  him  to  remove  the  danger  producing  it;    The  hi* 
jury,  in  other  words,  must  have  occurred  within  the  time  at  which  tha  da- 
facts  were  promised  to  be  removed.    If  the  employee  continues  to  azpcee 
himself  to  the  danger  by  remaining  in  the  service  longer  than  this,  he  doea 
eo  in  face  of  the  fact  that  the  promise  of  the  employer  is  violated,  and  that 
he  has  no  reasonable  expectation  of  ite  fulfillment.    He  can  no  longer  thera* 
fore  rely  upon  the  promise,  and  must  know  that  his  continuanoe  in  serviea 
under  such  drcumstancee  is  equally  as  hazardous  and  hopeless  of  remedy  as 
if  no  assurance  or  promise  had  ever  been  made.     A  promise  already  brcjcea 
can  afford  no  reasonable  guaranty  of  the  fulfillment  of  any  expectation  based 
on  ite  disappointed  assurancee;  for  a  servant  or  employee  to  persist  ia 
exposing  himself  to  danger  on  the  faith  of  such  a  promise  may  often  be  a 
want  of  that  ordinary  prudence  which  the  law  exacts  of  him  at  every  stage 
of  his  employment,  according  to  the  degree  and  nature  of  the  danger.    His 
omtinuance  in  the  service  for  an  unreasonable  length  of  time  after  snch 
promise  is  a  waiver  of  the  defects  agreed  to  be  remedied  by  his  employer. 
The  risk  therefore  again  becomee  his  own;  and  his  conduct,  as  we  have  said, 
although  not  necessarily  Mr  per  ee  negligent,  may  or  may  not  become  negli« 
gent,  according  to  the  circumstances  of  the  particular  case.**    In  Beltdrw, 
Chicago  etc  R^y  Co.,  43  Iowa,  662,  it  was  held  that  what  is  reasonable  time 
depends  upon  the  circumstances  of  each  particular  case.    Judge  Cooley, 
however,  says,  and  his  language  is  cited  with  approval  by  Mr.  Justice  Har- 
lan in  Houyh  v.  Railway  Co.^  100  U.  S.  213,  that  *' the  master  is  not  in  the 
exercise  of  ordinary  care  unless  or  until  he  makes  his  assurances  good**! 
Cooley  on  Torts,  559.     And  Shearman  and  Redtield  say:  "  Where  a  master 
has  expressly  promised  to  repair  a  defect,  the  servant  can  recover  for  an  in* 
jury  caused  thereby  within  such  a  period  of  iiuie  after  the  promise  as  would 
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Iw rm—iUy iJtowd  te  tla  porfonnaBoiw aad,  m «i  think,  ton  fa,fnf 
nibrtd  williia  mj  peiiod  wlUvh  woald  not  pnolfoda  all  raMooaU*  expocto 
tMi  that  IIm  praaiM  QMskl  U  kspt**:  1  akMram  and  &Mlfield  «b  Ncgll- 
iHu%  4tik  ad.^  Mil  210.  Wood  ffOM  itin  further,  mjing  that «« tha  promiaa 
to  repair  removei  the  prima  /ode  harden  tram  the  aerTant  of  eetahUahiog 
doe  eava  en  hia  own  par^  and  impoeee  it  upon  the  master,  and  thia  ia  tfaa 
easefe  howarer  lang  tha  terrant  tiiereaffeer  oontinaee  in  the  eenrioi^  even 
tboagh  the  maatar  faila  ta  repair."  We  hare^  however,  not  heen  ahla  to  tnA 
anj  decided  aaeae  in  which  thii  dootrina  haa  been  appliad» 
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Pebeles  v.  Magoon. 

[78  WiBOOirnv,  tl,\ 

SmrrSTtno.  —  Ait  Exneas  or  Dvticiknct  in  tlie  length  of  a  block  of  land 
whioh  ii^  Mcordmg  to  a  plat  thereof,  divided  into  a  namber  of  lots, 
■hoold  be  apportioned  among  the  several  lota  in  proportion  to  their  re- 
apeetive  frontages  as  indicated  by  the  plat. 

Ejectment  to  recover  a  strip  of  land  one  foot  wide,  in  block 
68,  in  Milwaukee.  The  block,  on  the  original  plat  thereof 
wms  defdgnated  an  having  a  frontage  of  674.6  feet  on  Jefiferson 
Street,  and  696.6  feet  on  Milwaukee  Street,  whereas,  by  actual 
measurement,  it  had  a  frontage  of  678.08  feet  on  the  former 
and  700.6  feet  on  the  latter  Btreet.  The  block  wae,  on  the 
plat,  divided  into  twenty- three  lots,  of  which  Nos.  1  to  11 
fronted  on  Jeflersou  Street,  and  Nos.  12  to  23  on  Milwau- 
kee Street  These  lots  were  declared  on  the  plat  to  be  60 
feet  wide,  except  lot  1,  which  was  76  feet  at  one  end  and 
86^  feet  at  the  other,  and  lot  23,  which  was  36.6  feet.  The 
contention  between  the  parties  was,  whether  the  excess  in  the 
block  should  be  apportioned  between  all  the  lots,  or  should 
be  given  wholly  to  lots  1  and  23.  The  trial  court  having  ap- 
portioned the  excess  equally  among  all  the  lots,  the  plaintiffs 
iq^aled. 

Rietbroek  and  EaUey^  for  the  appellants. 

Barnes  and  Barnes^  and  Shepard^  Hating^  and  Fro$U  for  the* 
respondents. 

Cassodat,  J.  The  real  controversy  is  as  to  the  exact  looa. 
iioQ  of  the  line  between  lots  5  and  6,  mentioned  in  the  forego- 
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ing  8ta(ement.  The  defendants  own  the  north  thirty-one  and 
a  half  feet  of  lot  6,  and  the  building  situated  thereon,  and  the 
real  question  is,  whether  that  building  extends  over  tiie  north 
line  of  that  lot  onto  lot  6.  The  plaintiffs  contend  that  it  does, 
for  a  distance  of  about  one  foot,  while  the  defendants  contend 
that  it  is  wholly  upon  lot  6.  To  use  the  language  of  the 
learned  counsel  for  the  plaintiffs,  "the  civil  engineers  and 
surveyors  of  both  plaintiffs  and  defendants  concur  in  meas* 
urements  from  land-marks  on  Martin  Street  to  the  north  line 
of  lot  6.  The  distinction  to  be  drawn  between  them  is  only 
in  the  apportionment  made  in  the  whole  block.  The  plat 
shows  that  lots  2  to  11,  inclusive,  of  block  68,  are  60  feet 
frontage  each  on  Jefferson  Street,  while  lot  1  is  marked  74.6 
feet  The  whole  distance,  therefore,  from  Martin  to  Divis- 
ion Street  by  the  plat  is  674.6  feet,  and  by  the  measurement 
of  the  engineers  the  actual  distance  now  found  in  the  block 
as  occupied  is  678.08  feet"  He  contends  that  such  ex- 
cess  of  frontage  —  to  wit,  the  8.48  feet  —  belongs  wholly  to 
said  lot  1,  notwithstanding  its  dimensions  purport  to  be  spe- 
cifiially  given  upon  the  plat,  as  well  as  all  the  other  lots 
in  the  block.  If  his  contention  prevails,  then  it  is  conceded 
that  the  building  of  the  defendants  extends  over  the  line, 
and  about  one  foot  onto  lot  6.  The  defendants  contend  that 
such  excess  should  be  apportioned  among  the  several  lots 
fronting  on  Jefferson  Street,  according  to  their  respective 
frontage.  Had  the  plat  given  the  specific  dimensions  of 
each  of  the  several  lots  fronting  on  Jefferson  Street,  except 
lot  1,  and  given  no  dimensions  of  that,  then  such  absence  of 
the  dimensions  of  that  lot  would  have  evinced  an  intention 
that  it  should  include  whatever  should  be  left  after  setting 
off  the  several  lots  of  which  the  specific  dimensions  had  thus 
been  given,  whether  the  same  should  be  more  or  less;  but 
where,  as  here,  the  specific  dimensions  of  each  and  all  of  the 
several  lots  fronting  on  Jefferson  Street  are  given  upon  the 
plat,  and  there  is  no  lot  in  the  block  of  which  the  specific 
dimensions  are  not  thus  given,  there  seems  to  be  no  sub- 
stantial reason  why  such  excess  should  be  given  wholly  to 
one  lot  merely  because  its  dimensions  as  given  upon  the 
plat  differ  from  those  of  the  other  lots. 

This  court  has  repeatedly  held,  in  effect,  that  where  a  piece 
of  land  is  subdivided  into  lots,  and  a  plat  of  the  subdivision 
recorded,  and  the  actual  aggregate  frontgage  of  such  lots  is 
less  than  is  called  for  by  the  plat,  the  deficiency  must  be 
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divided  among  the  several  lots  in  proportion  to  their  respect- 
ive frontage  as  indicated  by  the  plat:  Jones  v.  Kimble^  19  Wis. 
429;  (yBrien  v.  McQrane,  27  Wis.  446;  Wesiphal  v.  SchtdU, 
48  Wis.  78.    This  is  certainly  not  inconsistent  with  section 
770  of  the  Revised  Statutes.    These  cases  have  been  cited 
approvingly  in  a  recent  case  in  Kansas,  where  it  is  held  that, 
'*  OD  a  line  of  the  same  survey,  and  between  remote  corners, 
the  whole  length  of  which  is  found  to  be  variant  from  the 
length  called  for,  it  is  not  to  be  presumed  that  the  variance 
was  caused  from  the  defective  survey  in  any  part,  but  it  must 
be  presumed,  in  the  absence  of  circumstances  showing  the 
contrary,  that  it  arose  from  imperfect  measurement  of  the 
whole  line;  and  such  variance  must  be  distributed  between 
the  several  subdivisions  of  the  line  in  proportion  to  their  re- 
spective lengths  ":  Miller  v.  Topeka  Land  Co.^  44  Kan.  854. 
To  the  same  effect  are  Moreland  v.  Page^  2  Iowa,  139;  New* 
comb  V.  Lewie^  81  Iowa,  488;  Francois  v.  Moloney^  66  111.  899; 
Martx  V.  WiUiamSy  67  111.  806.    The  same  principle  main* 
tains  where  the  actual  measurements  are  in  excess  of  the 
dimensions  specifically  designated  upon  the  plat,  as  in  case 
of  a  deficiency:  Miller  v.  Topeka  Land  Co.^  44  Kan*  854; 
Wiiham  v.  CutU^  4  Me.  81;  Wolfe  v.  Scarborough,  2  Ohio  St. 
861.    In  McAlpine  v.  Reiehenekerj  27  Kan.  257,  a  tract  of  land 
had  been  partitioned  by  proceedings  in  the  district  court 
among  several  joint  owners,  and  afterwards  a  question  as  to 
the  correct  location  of  the  boundary  lines  among  the  several 
allottees  arose,  and  it  was,  among  other  things,  held  that  '*  if 
no  monuments  were  set,  except  theoretically  on  paper,  the 
proper  location  of  these  monuments  will  be  determined  by 
prorating  the  distances  as  given  in  the  records,  according  to 
the  length  of  frontage  of  the  several  allotments.    If  the  ac- 
tual computed  sum  of  the  length  of  the  several  allotments  as 
given  exceeds  the  length  of  the  tract  partitioned,  it  will  be 
construed  that  the  decree  means  that,  upon  the  hypothethis 
that  the  entire  length  of  the  whole  tract  is  as  stated,  then  the 
length  of  each  assignment  shall  be  as  given;  but  if  it  be  less, 
then  the  assignment  of  allotments  must  lose  in  like  propor- 
tion.'' 

Upon  authority  as  well  as  reason,  the  trial  court  was 
clearly  right  in  holding  that  the  excess  named  should  be 
apportioned  among  the  several  lots  fronting  on  Jefferson 
t>ireet  in  accordance  with  their  respective  frontage.  It  fol* 
lows  that  no  part  of  the  building  of  the  defendants  extended 
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CMfito  the  lot.  of  the  plaintiffs,  nor  fceyond  the  boundar j  of  lot 
&  Tbe  compiaint  of  the  piahntrG^  is  for  unkiwfDlly  with- 
koldrD{^  a  povtion  of  Lot-  5,  but  the  facts  diselose  that  neither 
the  defendant*  not  theiv  testator  ever  po«8e«Bed',  occupied,  or 
claJmed  amy  portios  of  that  lot,  tnvt  only  poflsesecd,  occtipi^d^ 
and  cladmed  a.  portion  of  lot  6.  Thia  being  ao,  it  ia  obvio«» 
that  tdne  laaaea  of  povtioos  of  lot  5,  in  evidence,  vunniivg  to  one 
or  more  of  the  vemote  grantors  of  the  original  defendant^  ave 
of  no  SKgnificance. 

By  the  Court.    The  jndgnaent  of  the  circuit  court  is  af- 
firmed. _^^^^ 

TBI  KOLK  EAID  Dowa  nr  THV  pftTNCTPAL  SAflS  18  Mi*  mpeii  whM  the  deei^- 
warn  are  harmonioat.  If  ft  block  or  other  triMst  of  land  baa  been  divided  inW 
lots  or  oth«r  Biiialler  parcels,  and  the  lines  or  comers  of  these  smaller  parcels 
have  not  been  surveyed,  and  designated  by  posts  or  other  visible  marks  or 
monuments,  or  if,  being  so  surveyed  and  designated,  the  marks  and  monu- 
ments are  lost  and  cannot  be  found;  and  upon  measurement  of  the  larger 
traeti  any  line  thereof  is  found  to  be  either  shorter  or  longer  than  it  is 
stated  to  be  in  the  original  plat  or  field-notes^  the  causes  contributing  to 
such  mistake  will  be  presumed  to  have  operated  equally  in  all  parts  of  the 
original  plat  or  survey,  and  hence  every  lot  or  parcel  must  bear  the  burden  oc 
xeceive  the  benefit  of  a  corrected  resurvey,  in  the  proportion  which  its  front- 
afpe  as  stated  in  the  original  plat  or  field  •notes  bears  to  the  wlu^e  frontage 
as  there  set  forth:  O'Bt-ien  v.  MeOraw,  27  Wis.  446;  Uartz  v.  WUlUtmM^  S3 
111.  306;  Francoia  v.  Muloney,  66  111.  399;  Neweomb  v.  Leu)is,  31  Iowa,  488; 
Mainland  v.  Page,  2  Iowa,  139;  WU/iam  v.  CitU$,  4  Me.  31;  AfcAlpine  v. 
McAeneker,  27  Kan.  2&7;  Miller  v.  Topcka  Land  Co,,  44  Kan.  354;  Purkt  ▼. 
Boynion,  98  Pa.  St.  370;  Quinnin  v.  Beiamn,  46  Mieh.  605;  49  Mich.  449. 

Undbb  thb  Rboulattons  ot  the  Unffrd  States  governing  the  anrveyi 
of  the  publio  lands^  any  excess  or  deficiency  existing  on  the  northern  oi 
western  boundary  of  a  township  is  left  in  the  tier  of  quarter-sections  adja- 
cent to  such  boundary.  Therefore,  if  a  quarter-section  stake  in  the  east  oi 
"West  line  of  one  of  the  sections  on  the  north  side  of  a  township  is  lost,  it  can* 
not  be  relocated  by  placing  it  equi-distant  from  the  north  and  south  linee  ef 
the  section,  but  must  be  re-established  by  commencing  at  the  soutbeaat  or 
southwest  corner  of  the  section,  as  the  case  may  require,  and  running  thence 
north  one  half  mile,  leaving  all  beyond  that  point- to  constitute  the  quarter- 
section  next  to  the  township  line;  and  this  rule  appears  to  remain  applicable, 
though  upon  a  resarvey  the  section-line  is  found  to  be  longer  or  shorter  than 
it  is  declared  to  be  by  the  field-notes  of  the  original  survey  made  under  an* 
thority  of  the  United  SUtes:  Knight  v.  EllioU,  SI  Mo.  817;  Vaughn  T.  Tute^ 
64  Mo.  491. 
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(78  WtBcoirsnr,  Si.] 

m  HATiovmoir. — All  PsBScnrs  batv  a  Rtost  to  Titm  nr  Pvb- 
U0  WiHnu^  Wt  nab  light  s  wbovdiMtls  to  th«  rig^t  of  ottien  to  nH- 
galo  thft  Muno  nateaL 

Katioatoa  n  Pvbuo  Watsbs  n  Akawxrablb  foor  ourolcnl/  aad  negpi* 
gently  mnniag  bU  Tetsel  upon  the  net*  of  a  (ishoniiAn  in  the  same 
waters,  and  oannot  escape  liability  by  proving  that  be  did  not  act  ma- 
or  wanfeoly. 

KATioAffoas  JWD  JtsHBRHSf  ir  FuBLMtWATBRJi^  when  thaw 
figbte  neoesaariJy  aonfliot,  the  Utter  meat  yield  to  the  danubt,  hot  the 
naTigator  may  not^  by  hie  own  negligence,  nnneceiearily  force  the  two 
rigfate  into  oonfliot,  and  then  ebim  the  benefit  of  the  paramount  r^ht. 
Thne  he  may  run  hie  Teaeel  over  m  net  in  the  nig^t-thne  when  he  eaa- 
Bot  see  it^  or  in  the  daytnne  if  he  cannot  avoid  itwithoat  interfering 
with  the  reaionable  proeecution  oi  hii  voyage»  or  is  driTon  upon  it  by 
streae  of  weather;  but  if  he  runs  over  the  net  in  daylight,  in  a  calm  eea, 
when,  if  he  looks,  he  cannot  fail  to  see  it,  and  seeing,  might  easily,  and 
without  prejndioe  to  his  Teyage,  avoid  it,  he  is  answerable. 

Katioatob  IB  LiABLB  TO  A  FiSHXRMAB  fov  running  over  his  nets  with  a 
steam-tag,  when  they  were  not  in  the  usual  route  or  course  for  tugs,  and 
were  in  a  place  where  th^  could  be  readily  seen  by  the  wheelman  or 
lookont  on  the  tug  a  considerable  distance  before  reaching  them,  and 
the  course  of  the  tug,  after  the  note  were  seen,  might  have  been  changed 
io  as  to  avoid  them,  though  the  navigator  or  his  servants  did  not  run  over 
them  auJtdoQsIy  or  wantonly,  bat  merely  through  negligence. 

OoiiTRXBOVORT  Nboliobno&  — The  fact  that  fishermen  were  taking  fish  from 
a  pot  when  a  steam-tog  ran  over  their  nets,  but  gave  no  warning  other 
than  that  implied  by  their  presence,  does  not  show,  as  a  matter  of  law, 
that  they  were  guilty  of  contributory  negligence,  but  makes  it  proper 
that  such  negligence  be  submitted  to  the  jury. 

FBAcnoK,  — Party  PaxPARi2io  a  QusaTiOB  to  be  submitted  to  a  jury  can- 
not afterwards  obtain  a  reversal  oq  the  groand  that  the  question  was 
insufficient. 

pEAOnox — Spbcial  Vbrdiotb.  —  If  a  special  verdict  covers  all  material 
controverted  queetiene  of  faol^  it  i»  not  error  to  refuse  to  submit  to  a 
Jury  certain  other  questions. 

Damaobs.  —  PBOSFBonvB  pRonrs  which  might  have  resulted  from  a  catch 
of  fish  had  the  plaintiffs'  nets  not  been  destroyed  by  the  defendant's 
Begligence  oannot  be  allowed  as  damages,  because  from  the  character 
and  conditions  of  the  business  the  jury  could  have  no  sufficient  basis  for 
■sosrtaining  such  prufits,  and  any  essesBment  thereof  muet  rest  largely 
vpon  conjecturew 

Action  to  recover  damages  to  the  plaintiffs'  fish-nets.  The 
plaintiffs,  being  fishermen  in  the  waters  of  Green  Bay,  set 
their  net  therein  at  right  angles  to  the  shore,  where  it  was 
held  in  position  by  posts,  five  rods  apart,  reaching  about  four 
feet  above  the  surface  of  the  water.  These  posts  could  be 
seen  in  daytime  or  in  clear  weather  for  a  considerable  dis- 
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iance,  and  at  a  place  called  a  pond  or  pot,  and  in  its  vicinitj, 
the  posts  were  from  eight  to  twenty  feet  apart,  and  more  easily 
seen  thap  at  the  places  where  they  were  more  distant  from 
one  another.  The  defendant  was  the  owner  of  a  steam-tugi 
with  which,  on  a  still  and  clear  morning,  the  net  of  the  plain- 
tiffs was  run  over  and  injured.  This  injury  was  inflicted 
without  the  knowledge  or  consent  of  the  defendant  or  his  em* 
ployees;  but  the  net  was  not  in  the  usual  route  of  steam* 
tugs,  and  it  was  so  placed  in  the  water  that  it  could  readily 
have  been  seen  and  avoided  by  the  wheelman  or  lookout  on 
the  tug,  and  the  course  of  the  tug,  after  the  net  was  in  sight, 
might  have  been  changed  so  as  to  avoid  it,  without  prejudice 
to  the  reasonable  prosecution  of  the  voyage.  The  jury  found 
that  the  plaintiffs  were  not  guilty  of  contributory  negligence; 
that  the  net  was  damaged  in  the  sum  of  $110,  and  the  plain- 
tiffs, in  consequence  thereof,  were  damaged  in  their  business 
in  the  further  sum  of  $200.  Judgment  being  entered  for 
plaintiffs,  defendant  appealed. 

ElliSf  Oreenef  and  MerriU^  for  the  appellant. 
Webater  and  Wheeler^  for  the  respondents. 

Lyon,  J.  1.  The  learned  counsel  for  defendant  maintains 
that  his  client  is  not  liable  in  this  action  unless  he  or  his  ser- 
vants ran  the  steam-tug  over  plaintiffs'  net  maliciously  or 
wantonly.  The  jury  have  negatived  the  existence  of  any  such 
malice  or  wantonness  by  finding  that  the  injury  was  without 
the  knowledge  or  consent  of  the  defendant  or  his  servants 
navigating  the  tug.  If,  therefore,  the  proposition  of  counsel 
that  the  defendant  is  only  liable  for  the  results  of  his  malice 
or  wantonness  is  correct,  there  can  be  no  recovery  in  this  ao* 
tion. 

We  cannot  doubt  that  the  plaintiffs  might  lawfully  fish  in 
the  waters  of  Qreen  Bay  as  of  common  right,  subject  only  to 
legislative  control,  although  they  have  shown  no  such  right 
by  prescription  or  express  grant:  Bee  8  Am.  &  Eng.  Ency.  of 
Law,  24,  82,  and  notes.  The  defendant  might  also  lawfully 
navigate  those  waters  with  his  steam-tug,  and  undoubtedly 
the  right  of  navigation  is  paramount  to  that  of  fishing.  But 
it  does  not  necessarily  result  from  this  that  the  navigator  may 
carelessly  and  negligently  run  his  vessel  upon  the  nets  of  fish- 
ermen and  destroy  them,  and  escape  liability  therefor  merely 
because  he  did  not  do  so  maliciously  or  wantonly.    Such  a 
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proposition  shocks  any  proper  sense  of  justice.  The  henefit 
which  the  navigator  is  entitled  to  claim  by  reason  of  his  par- 
amount right  is,  we  apprehend,  that  when  the  two  rights 
necessarily  conflict,  the  inferior  must  yield  to  the  superior 
right  But  he  may  not  by  his  own  negligence  unnecessarily 
force  the  two  rights  into  conflict,  and  then  claim  the  benefit  of 
the  paramount  right.  Thus  he  may  run  his  vessel  over  a  net  in 
the  night-time  when  he  cannot  see  it,  or  in  the  daytime  if  he 
cannot  avoid  it  without  interfering  with  the  reasonable  prose- 
cution of  his  voyage,  or  be  driven  upon  it  by  stress  of  weather, 
and  not  be  liable  therefor.  But  if  he  runs  over  the  net  in 
broad  daylight  in  a  calm  sea,  when,  if  he  looks,  he  cannot  fail 
to  see  it,  and  seeing,  might  easily  and  without  prejudice  to  his 
voyage  avoid  it,  the  rule  would  be  a  strange  one  which  would 
absolve  him  from  liability  because  he  merely  failed  to  look 
and  see  the  net,  and  was  not  therefore  actuated  by  malice  or 
wantonness. 

In  support  of  his  contention,  counsel  for  defendant  cites 
PoBi  V.  Munn^  4  N.  J.  L.  61;  7  Am.  Dec.  570;  and  Cobb  v.  Benr 
neU^  76  Pa.  St.  826;  15  Am.  Rep.  752;  also  a  statement  of  the 
doctrine  of  those  cases  in  Gould  on  Waters,  sec.  87.  In  those 
cases  it  appeared  that  the  persons  in  charge  of  the  vessels 
knew  the  location  of  the  nets,  and  willfully  —  or  in  other 
words,  maliciously  and  wantonly  —  ran  their  vessels  into 
them  unnecessarily.  Of  course,  the  owners  of  the  vessels  were 
held  liable  for  the  damage  to  the  nets.  The  principle  fairly 
deducible  from  these  cases  is,  we  think,  correctly  stated  in  a 
head-note  to  the  Pennsylvania  case,  as  follows:  **  A  vessel  may 
hold  her  course  in  a  navigable  stream  without  regard  to  a  fish- 
erman's net|  if.  the  master  act  without  wantonness  or  malice, 
and  does  no  unnecessary  damage.''  How  can  it  reasonably 
be  said  that  the  master  does  no  unnecessary  damage  if  he 
runs  his  vessel  upon  a  net  and  injures  it,  when  by  the  exer- 
cise of  a  little  forethought  and  care  he  could  have  avoided 
doing  so  without  prejudice  to  the  reasonable  prosecution  of 
his  voyage?  We  conclude  that  in  the  present  case  the  negli- 
gent failure  of  the  defendant  and  those  operating  his  steam- 
tug  to  see  the  net  and  avoid  it,  when  it  could  have  been  avoided 
without  detriment  to  the  prosecution  of  the  voyage,  is  a  suffi- 
cient basis  for  a  recovery  in  this  action. 

2.  The  proofs  show  that  the  plaintifis  were  taking  fish  from 
the  pot  when  the  steam-tug  ran  through  the  net,  but  gave  no 
warning,  other  than  that  given  by  their  presence  there,  to  those 
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in  charge  of  the  tug  that  the  net  ky  acroee  its  path.  It  im 
claimed  that  this  waa  eontrihntorf  negfigenee  on  the  part  of 
the  pbuntiflii  which  defeats  the  action.  We  cannot  saj  aa 
matter  of  law  that  it  was  such  negligenee,  yet  the  &ct  was  a. 
proper  one  to  be  submitted  to  the  jury  on  the  question  of  eon«- 
tributory  negligence^  and  the  judge  did  so  submit  it  in  hia 
charge.  But  the  questioQ  the  jury  were  required  to  answer 
did  not  include  that  fact*  It  was,  whether  the  plaintifis  were- 
guilty  of  any  negligence  which  eentriboted  to  the  injury  '^m 
locating  their  net  at  that  place  and  at  that  time."  The  quee-^ 
tion  was  prepared  by,  and  submitted  at  the  request  of,  defend«^ 
ant's  counsel,  who  neither  requested  nor  suggested  that  another 
and  broader  question  should  be  submitted  on  the  same  sub* 
ject.  The  court  had  the  right  to  understand,  and  eytdently 
did  understand,  that  the  question  included  everything  the  de^ 
fendant  desired  to  have  submitted  on  the  subject  of  contribu^ 
tory  negligence.  Under  such  circumstances,  if  the  defendant 
can  now  be  heard  to  allege  the  insufficiency  of  the  question 
as  ground  for  a  reversal  of  the  judgment,  the  right  to  a  special 
verdict  may  be  used  as  an  instrument  of  injustice:  SchuUt  v. 
Chicagoy  M.,  &  St.  P.  Ry  Co.,  48  Wis.  875.  It  must  be  held 
that  on  the  subject  of  contributory  negligence  the  defendant 
is  concluded  by  the  answer  to  the  question  thus  submitted  at 
the  request  of  his  counsel. 

3.  A  clause  in  the  charge  to  the  jury  is  claimed  to  be  er-- 
roneous.    All  of  the  men  on  board  the  tug  at  the  time  the 
net  was  injured  were  witnesses  on  the  trial,  and  each  denied 
knowledge  on  his  part  that  the  tug  ran  through  the  net 
The  question  whether  it  did  so  was  submitted  to  the  jury.     In^ 
submitting  it  the  court  said:  ^  The  men  who  were  on  that  tug 
at  the  time  have  all  been  witnesses,  and   they  deny  any 
knowledge  of  its  going  through,  and  it  necessarily  follows,  it 
seems  to  me,  that  if  the  tug  did  go  through,  some  of  these- 
men  have  either  forgotten  the  circumstance  or  have  willfully 
sworn  falsely  in  reference  to  if    By  this  remark  the  judge 
expressed  the  opinion  hypothetically  that  if  the  tug  went 
through  the  net,  some  of  the   men   on  board  would  have- 
known  it;  and  from  this  premise  he  deduced  the  very  rational 
conclusion  that  if  the  tug  did  go  through  the  net,  those  men. 
had  either  forgotten  the  fact  or  falsely  denied  knowledge  of  it. 
It  seemed  to  the  learned  circuit  judge  quite  incredible  that 
the  tug  could  have  been  navigated  through  the  net  in  broad 
daylight,  in  calm,  clear  weather,  and  no  person  on  board  ot 
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her  know  the  (ad.  And  so  it  seema  to  ub.  Under  the  cir- 
^cumstanoeB,  we  are  unable  to  Buy  that  the  challenged  remark 
•<if  the  judge  was  improper.  But  were  it  improper,  it  could  not 
tiave  harmed  the  defendant,  for,  notwithstanding  the  hypo- 
thetical criticism  by  the  judge  upon  the  testimony  of  the  men 
«n  tlie  tug,  the  jury  beliered  what  they  said,  and  found  ibuX 
the  tug  ran  through  the  net  without  Uieir  knowledge.  Thia 
venders  the  alleged  error  immateriaL 

4.  The  special  verdict  suflSciently  covert  all  material  and 
controverted  questions  of  fact  in  the  case.  Hence  it  was 
«ot  error  to  refuse  to  submit  certain  other  questions  to  the 
Jury  proposed  on  behalf  of  defendant  as  the  basis  of  a  special 
^erdicL 

5.  There  is  included  in  the  judgment  two  hundred  dollars 
Ifbr  damages  to  the  plaintiffs'  business,  resulting  from  the  in- 
jury to  their  net,  —  thai  is  to  say,  for  loss  of  the  profits  of  their 
business  during  the  time  necessarily  required  to  restore  the  net 
The  net  was  never  restored,  and  the  plaintiffs'  fishing  in  that 
Tieinity  for  the  remainder  of  the  season  waa  all  done  with 
4uiother  net  located  about  one  half  mile  south  of  the  injured  net. 
The  testimony  tends  to  show  that  the  plaintifis  lifted  the  pot 
^  their  net  and  took  the  fish  therefrom  about  every  alternate 
•day  before  the  injury;  that  the  profits  of  each  lift  were  from 
iorty  to  fifty  dollars;  and  that  it  would  have  required  about 
ten  days  to  restore  tlie  injured  net,  had  it  been  restored. 
There  was  no  other  testimony  introduced  bearing  upon  the 
•question  of  profits.  Hence  the  jury  necessarily  assessed  the 
<lamages  to  plaintiffs'  business  on  the  basis  of  four  or  five 
lifts  of  fish,  at  a  profit  of  from  forty  to  fifty  dollars  each* 

There  was  no  testimony  as  to  whether  the  conditions  el 
eaccessful  Ashing  remained  for  ten  days  after  the  injury  as 
iavorable  as  they  were  immediately  before  the  same,  —  none 
to  show  that  the  weather  continued  favorable  during  the  ten 
days;  that  storms  did  not  intervene  to  interrupt  the  business; 
that  the  fish  continued  to  run  over  the  same  ground  in  equal 
abundance;  that  other  fishermen  operating  in  the  vicinity 
were  equall/  as  successful  in  their  business  after  as  before 
tlie  injury;  nor  that  the  market  price  of  fish  remained  as 
4iigh.  Without  any  testimony  concerning  these  essential  con- 
'ditions,  the  jury  muSt  have  made  their  assessment  of  damages 
to  plaintiffs'  business  largely  upon  mere  conjectures.  They 
must  have  assumed  Without  proof  that  a  business  proverbially 
tQBcertain  in  results,  depending  for  its  success  upon  numerona 
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plnintifT,  on  beluilf  of  defendantB,  to  pftjr  th»  lMMsid4sill€  of 
those  tsien. 

The  •other  question  is,  Was  H  Tvithin  the  scope  of  McQuade^s 
anthority  as  agent  for  defendants  to  bind  them  hy  such  prom- 
ise? Tiie  quaBtion  must  be  answered  la  the  affirmative.  Hm 
was  the  representative  of  tihe  defendatatsia  the  building  of  the 
«pur-itrack,  aaad  superintended  the  work  for  them.  He  had 
authority  to  compel  the  subcontractors  to  keep  sufficient  men 
on  the  work  to  fulfill  their  contracts  with  defendants.  If^  to 
do  this  eiTectuaTI}%  it  was  necessary  to  pledge  his  principals 
to  pay  the  board-bills  of  ihe  laborers  (and  it  nauet  beaiwimeJl 
tliat  it  was),  he  had  apparent  if  not  actual  authority  to  charge 
the  defendants  with  such  liability.  In  other  words,  he  acted 
within  the  scope  of  his  authority  as  agent  of  defendants  when 
he  promised,  in  their  behalf,  to  pay  the  board-bills.  All  this 
is  elementary  law. 

The  charge  of  the  court  to  the  jury  accords  with  the  foregoing 
ViewSi  and  none  of  the  exceptions  thereto  are  well  iaJLen. 

By  ihm  Coubt.  The  judgment  of  the  circuit  court  Is  af- 
firmed. _««. 

AoKNcr  —  LiAnLiTT  OT  Principal  vdb  Acts  of  Aocht.  —  A  f  rindpal  It 
hound  lij  all  acta  of  fhe  ageut  within  the  scope  of  his  employment:  Btueh  T. 
Wilcox,  92  Mich.  836;  21  Am.  St.  Rep.  563;  Wathtfr  ▼.  Mmuse  Aml  Co^  132 
Ifia.  9t  428;  19  Am.  tSt.  Rep.  600,  and  note.  An  agent  who  is  authoiuod  to 
Icrt  a  logging  contract  Tor  his  principal  is  anthorised  to  do  everything  pec— 
sary  to  carry  out  such  a  contract:  Btueh  ▼.  Wilcox,  82  Mich.  315.  Where 
the  vendee  of  a  briok-yard  allows  the  prasideiat  «f  the  oorpoimti»a  iojDavage 
the  yard,  he  becomes  sudh  an  agent  that  his  contracts  are  binding  upon  Uie 
vendee  if  made  in  the  course  cl  ibasiMws  fToddr.  Kwm^ett^  '78  Midk^^SML 
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[78  WISCOVSIH,  208.] 

JirDcnnEirrs  —  Laws  m  Anothek  Stats. — Judicial  ITotici  will  boI  be 
taken  by  the  oearto  of  one  state  t>f  liie  laws  of  annfiiher,  and  ttierefora^ 
la  •eoBsideiMg  the  validity  and  isffeet  4if  .a  jaAgmBOt  wmbuwA  m  mmaAim 
state,  they  wiH  pvesumA  that  the  J»ws  «ef  saiii  «t«li  «m  Um  mm&  m 
those  of  the  state  in  which  such  ooorts  are  bold. 

JvDOUEvn  OF  OrHim  Statss.  —  If  the  laws  of  another  state  are  nlied  opaa 
for  the  parpoeetitf  dhowinf;  what  fttftSi  and  credit  lihould  be  given  ton 
jndgm«at«iit«wd  tbarein,  tbey  mnat  Am  proved,  lika^otker  fMtk 

Bashford  and  Disneyy  and  Fayette  Manh^  for  He  appellants. 
Lamoreux^  Qlsaeon,  Shea^  and  Wri^t^  toe  ibe  jespottdaal. 
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Cole,  G.  J.  This  is  a  suit  upon  a  replayia  bcmd  which  was 
^executed  by  the  defendants  in  an  action  brought  in  the  dis- 
trict court  of  Minnesota.  The  bond  was  giv^n  to  enable  the 
"defendant  in  that  action  to  retain  possession  of  the  property 
in  controversy,  and  was  conditioned  that  the  obligors  should 
pay  any  sum  which  the  plaintiff  might  recover.  A  judgment 
iov  $1,653.70  was  recovered  in  the  Minnesota  court,  which  has 
Dot  been  paid,  and  hence  this  suit  upon  the  bond.  Bome 
iechnical  objections  are  taken  to  the  Minnesota  judgment,  as 
that  it  has  not  been  perfected  by  the  taxation  of  the  costs  and 
disbursements  being  inserted  therein,  and  that  the  judgment 
was  not  in  the  form  prescribed  by  the  Minnesota  statute.  No 
proof  was  made  as  to  what  the  law  of  Minnesota  was  upon 
the  subject.  The  learned  counsd  for  the  defendants  contends 
that  the  courts  of  this  state  will  take  judicial  notice  of  what 
the  laws  of  Minnesota  are  without  proof.  If  this  contention 
x>f  counsel  is  not  sustained,  it  is  practically  admitted  that 
the  judgment  from  which  this  appeal  is  taken  must  be 
affirmed. 

In  the  case  of  Rape  v.  Heaton,  9  Wis.  329,  76  Am.  Dec.  269, 
the  law  upon  this  question  was  thus  laid  down:  ^^The  act  of 
Congress  requiring  such  faith  and  credit  to  be  given  to  judg- 
mehts  as  they  would  have  in  the  states  where  rendered  does 
not  profess  to  determine  in  what  manner  the  courts  shall  as- 
certain such  effect,  and  cannot  be  construed  as  making  it  im- 
perative on  them  to  take  judicial  cognizance  of  the  laws  of 
other  states.  There  are  many  cases  where  the  courts  are 
bound  to  decide  upon  contracts  according  to  the  laws  of  other 
atates,  where  they  were  made  or  are  to  be  performed,  but  it 
has  never  been  held  that  in  such  cases  they  were  bound  to 
take  judicial  notice  of  those  laws.  So  here,  the  constitution 
and  act  of  Congress  require  the  effect  and  credit  of  judgments 
to  be  determined  according  to  the  law  of  the  state  where  ren- 
dered, but  leave  the  manner  in  which  courts  shall  ascertain 
those  laws  to  be  determined  by  the  general  principles  of 
pleading  and  proof  applicable  to  the  subject.  The  act  of 
Congress  does  not  undertake  to  determine  this,  and  even  if  it 
did  it  is  very  doubtful  whether  it  would  be  competent  for 
Congress  to  provide  in  what  manner  the  laws  of  one  state 
should  be  proved  in  another":  Page  339.  And  the  opinion 
proceeds  to  state  the  decision  of  this  court  on  the  point,  in  this 
language:  **  The  true  rule  is,  that,  in  such  cases,  courts  are  not 
bound  to  take  actual  notice  of  the  law 6  of  other  states,  in  the 
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absence  of  all  proof,  but  may  presame  them  to  be  in  accord- 
ance with  their  own.  So  that  wherever  any  difference  is  re- 
lied on,  it  is  incumbent  on  the  party  relying  on  it  to  prove 
such  difference  for  the  information  of  the  court." 

The  doctrine  of  Rape  v.  Heaton,  9  Wis.  329,  76  Am.  Dec 
269,  was  followed  in  Walsh  v.  DaH^  12  Wis.  635;  HuU  v. 
Augtistine,  23  Wis.  883;  Pierce  v.  Chicago  &  N.  W.  JPy  Co.^ 
36  Wis.  283;  Jffbm  v.  Chicago  &  N.  W.  Ry  Co.,  38  Wis.  468; 
KeUam  y.  Toms,  38  Wis.  592.  But  the  question  is  so  fully 
and  ably  considered  by  Mr.  Justice  Paine  in  Rape  v.  Heaion, 
9  Wis.  329,  76  Am.  Dec.  269,  both  upon  principle  and  author- 
ity, that  it  is  unnecessary  to  extend  the  discussion  here,  or  to 
attempt  to  fortify  the  reasoning  which  led  the  court  to  the 
conclusion  so  arrived  at  We  are  well  aware  that  there  are 
conflicting  decisions  upon  the  question,  but  we  think  Rape  v. 
Heaton,  9  Wis.  829,  76  Am.  Dec.  269,  lays  down  the  better 
rule  and  is  sustained  by  the  greater  weight  of  authority. 

It  is  claimed  that  the  supreme  court  of  the  United  States, 
in  Carpenter  v.  Dexter,  8  WalL  513,  establishes  a  different  rule. 
One  question  in  that  case  was,  whether  it  was  necessary  to 
prove  the  official  character  of  the  officer  taking  the  acknowl- 
edgment of  a  deed.  The  court  held  that  it  was  not  Unless 
the  statute  required  the  evidence  of  official  character  to  ac- 
company the  official  act  which  it  authorizes,  no  such  proof 
was  necessary.  And  the  court  said:  ^  Where  one  state  recog- 
nises acts  done  in  pursuance  of  the  laws  of  another  state,  its 
courts  will  take  judicial  cognizance  of  those  laws,  so  far  as  it 
may  be  necessary  to  determine  the  validity  of  the  acts  alleged 
to  be  in  conformity  with  them.  In  this  case,  also,  the  lawf 
of  New  York  are,  by  stipulation  of  parties,  considered  at  evi- 
dence." 

In  Hardey  v.  Dimoghxie^  116  U.  8.  1,  the  court  had  occasion 
to  consider  the  question.  Mr.  Justice  Gray,  in  delivering  the 
opinion  of  the  court,  says:  "  Upon  principle,  therefore,  and  ac- 
cording to  the  great  preponderance  of  authority  (as  is  shown 
by  the  cases  collected  in  the  margin),  whenever  it  becomes 
necessary  for  a  court  of  one  state,  in  order  to  give  full  faith 
and  credit  to  a  judgment  rendered  in  another  state,  to  ascer- 
tain the  effect  which  it  has  in  that  state,  the  law  of  that  state 
must  be  proved,  like  any  other  matter  of  fact  The  opposing 
decisions  in  Ohio  v.  Hinehmany  27  Pa.  8t  479,  and  Paine  v. 
Schenectady  Ins,  Co.,  11  R.  I.  411,  are  based  upon  the  misap- 
prehension that  this  court,  on  a  writ  of  error  to  review  a  de- 


Not.  1890.]  Osbobh  v.  Blackburn.  408 

cision  of  the  highest  court  of  one  state  upon  the  faith  and 
credit  to  be  allowed  to  a  judgment  rendered  in  another  state, 
always  takes  notice  of  the  laws  of  the  latter  state;  and  upon 
the  consequent  misapplication  of  the  postulate  that  one  rule 
must  prevail  in  the  court  of  original  jurisdiction  and  in  the 
court  of  last  resort.'' 

Again,  in  Chicago  A  A,  Ry  Co,  v.  WigginB  Ferry  Co,^  119 
XT.  S.  616,  the  court,  when  considering  the  effect  of  the  con- 
stitutional requirement  that  '^  full  faith  and  credit  shall  be 
given  in  each  state  to  the  public  acts,  records,  and  judicial 
proceedings  of  every  other  state,"  say  it  implies  that  the  pub- 
lic acts  of  every  state  shall  be  given  the  same  effect  by  the 
courts  of  another  state  that  they  had  by  law  and  usage  at 
home;  and  the  learned  chief  justice  says:  "  Whenever  it  be- 
comes necessary  under  this  requirement  of  the  constitution 
for  a  court  of  one  state,  in  order  to  give  faith  and  credit  to  a 
public  act  of  another  stato,  to  ascertain  what  effect  it  has  in 
that  state,  the  law  of  that  state  must  be  proved  as  a  fact.  No 
court  of  the  stato  is  charged  with  knowledge  of  the  laws  of 
another  stato,  but  such  laws  are  in  that  court  matters  of  fact 
which,  like  other  facte,  must  be  proved  before  they  can  be  acted 
apon.  This  court  and  the  other  courte  of  the  United  Stetes, 
when  exercising  their  original  jurisdiction,  toke  notice,  with- 
out proof,  of  the  laws  of  the  several  stetes  of  the  United 
Stetes;  but  in  this  court,  when  acting  under  ite  appellate  ju- 
risdiction, whatever  was  matter  of  fact  in  the  court  whose 
judgment  or  decree  is  uude;*  review  is  matter  of  fact  here.'' 

In  view  of  these  excerpte,  we  think  the  learned  counsel  is 
misteken  in  the  assumption  that  the  supreme  court  of  the 
United  Stetes  has  laid  down  a  rule  in  conflict  with  Rape  v. 
HeaUm^  9  Wis.  329;  76  Am.  Dec.  269.  But  that  the  question 
may  be  reviewed  by  that  court,  at  the  request  of  counsel  we 
will  stete  the  precise  point  we  decide  in  the  case,  which  is, 
that  the  trial  court  was  not  bound  to  take  judicial  notice  of 
the  law  of  Minnesote  regulating  the  action  of  replevin;  but  in 
the  absence  of  all  proof  on  the  subject,  the  presumption 
would  be,  that  it  was  the  same  as  the  law  of  this  stato.  This 
clause  will  be  insertod  in  our  judgment. 

It  follows  from  these  views  that  the  judgment  of  the  cir- 
cuit court  is  affirmed. 

By  the  Court.    Judgment  affirmed. 

JUDOMKNTR  —  LaWS   OV  AnOTHKB    St ATS  —  JUDICIAL  NoTICB. — JadtCial 

•ofcio*  wiU  not  be  taken  of  the  laws  of  another  itate.     Ite  oouimon  law  wiU 
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be  presamad  to  be  tbe  same  m  that  of  this  state:  Harveff  ▼•  Merrill,  IM 
Maes.  1;  16  Am.  St.  Rep.  159,  and  note.  Only  common-law  righta  will  be 
recognized  by  the  oonrte  of  sistor  statee:  Bvcklea  t.  BUert,  72  Ind.  220;  37 
Am.  Rep.  156;  Bum»  t.  Orami  Hapids  etc  B.  B.  Oo.f  113  Ind.  109. 

Judicial  Notiob  — Laws  of  AitoTHxa  Svats. — Tho  taw  of  mnothor 
atate,  whether  declared  by  judicial  decUion  or  otherwiM,  mnit  be  pleaded  or 
proved,  and  will  not  be  judicially  noticed:  CineinnaU  tie.  B.B*Co,  ▼•  IfcMul' 
ien,  117  Ind.  439;  10  Am.  St  Rep.  67,  and  note.  See  Freeman  no  Jndg- 
mentis  ^tb  ed.,  eeo.  67L 
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FowBR  TO  DuiposB  Of  THB  Fbi  ov  Rbaltt.  ^  A  dmriM  of  land  to  tile 
tator's  widow  "to  be  for  her  sole  nse  and  benefit^  so  long  as  she  shall 
live,  with  power  to  dispose  of  the  same  if  necessary  for  her  support 
and  comfort  in  this  life,"  Tests  in  her  the  power  to  dispose  of  the  fee  if 
necessary  for  her  support  and  comfort,  though  the  will  further  declares 
that  whatever  remains  after  her  death  ahall  go  to  llie  boirs  of  the 
testator. 

WiTNitS8K9.  —  A  Statutb  Prohibitino  A  Partt  trom  TssnTTiKO  as  a 
witness  to  a  contract  or  conversation  between  himself  and  a  deoeased 
person,  when  the  opposite  party  derives  his  title  from  such  deeedent^ 
does  not  render  a  donee  under  a  power  to  sell  incompetent  to  testify  as 
a  witness  to  a  eon  tract  between  himself  and  the  holder  of  the  power, 
resulting  in  the  power  being  exercised  for  the  purpose  of  giving  him 
title  when  the  opposing  parties  do  not  claim  under  the  decedent  or  the 
power,  but  insist  that  it  did  not  confer  authority  to  make  the  oonvey* 
ance  under  which  the  witness  claima 

Contract  is  not  Void,  under  section  2307  of  the  Revioed  Statutes  of  Wis- 
oon^iin,  because  its  consideration  was  tbe  marriage  of  the  parties,  if  the 
marriage  is  but  an  incident  of  the  contract,  and  it  is  supported  by  a 
snfficiently  valuable  consideration  aside  from  the  marriage. 

Tbough  an  Agrebmbnt  is  Void  bbcactss  not  iv  Writino,  its  oomplott 
performance  takes  it  out  of  the  statute,  and  the  foot  that  it  was  not  is 
writing  is  no  longer  materiaL 

Hand  and  Fleets  and  Lu8$  and  Waitj  for  tbe  appellants, 
r.  M.  Kearney  and  J.  R.  Dyer^  for  the  respondent. 

Orton,  J.  The  testimony  tends  to  prove,  and  the  circuit 
court  found,  substantially,  the  following  facts:  One  Austin 
Larsen  died  July  20,  1857,  seised  in  fee-simple  and  in  posses- 
sion of  eighty  acres  of  land  in  the  county  of  Racine,  leaving 
no  children,  but  leaving  his  widow,  Susan  Larsen,  and  a  last 
will  and  testament,  by  which  he  gave  and  bequeathed  to  hii 
beloved  wife,  the  said  Susan  Larsen,  all  of  said  land  by  par- 
ticular description,  "to  be  for  her  sole  use  and  benefit  so  long 

she  shall  live,  with  power  to  dispose  of  the  same  if  it  fiball 
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Ins  necessarj  for  her  support  and  comfort  in  tbfe  life.**  He 
also  devised  to  her  certain  kinde  of  personal  property  for  life, 
a*id  his  goods  and  chattels  generally  to  be  hers  forever.  The 
residuary  clause  of  the  will  is,  that  "^  whatever  remains  after 
her  death  shall  go  to  the  heirs  of  him  and  her  in  the  manner 
provided  by  the  laws  of  this  state.*'  His  only  heirs  were  his 
two  brothers,  the  appellants,  and  the  children  of  two  deceased 
brothers.  The  said  will  was  duly  proven  and  admitted  to 
probate  in  said  county  on  the  seventh  day  of  September, 
1857,  and  said  Susan  Larsen  was  appointed  sole  executrix, 
having  been  so  named  in  the  will. 

About  eleven  acres  of  said  land  only  was  partially  culti« 
vated,  and  the  buildings  thereon  were  a  small  log-house 
and  a  log-shed  covered  with  brush  and  straw,  and  of  little 
value.  The  remainder  of  the  land  was  covered  with  small 
and  poor  timber,  and  some  marsh.  Tbe  said  Susan  Larsen 
remained  in  possession  of  said  land,  and  did  all  she  could  to 
derive  her  support  therefrom,  and  the  little  personal  property 
upon  it,  but  was  unable  to  do  so,  until  alK>ut  June,  1859.  She 
had  been  compelled  to  contract  debts  for  such  purpose  to  the 
amount  of  over  five  hundred  dollars,  and  was  unable  to  rent 
the  land  for  an  amount  sufficient  for  her  support.  It  suffi* 
ently  appeared  from  the  testimony  that  the  time  had  come 
when  it  was  necessary  to  dispose  of  said  land  for  her  support 
and  comfort,  and  for  the  payment  of  her  debts.  About  that 
time  the  said  Susan  Larsen  entered  into  a  contract  with  the 
respondent  that  he  should  provide  for  her  support  and  com- 
fort during  her  life,  pay  her  said  debts,  take  care  of,  manage, 
and  improve  said  land  so  as  to  make  it  productive  for  such 
purpose,  and  to  that  end  it  was  agreed  that  they  should  become 
husband  and  wife,  and  live  together  on  said  land,  and  that,  in 
consideration  of  the  above  provisions  for  her  support  and  com- 
fort,  the  said  Susan  should  convey  said  land  to  the  respondent 
in  fee-simple.  In  execution  of  the  said  contract,  having 
been  married  to  the  said  Susan  on  the  ninth  day  of  June, 
1859,  the  respondent  at  once  entered  into  the  possession  of  said 
land,  provided  for  the  support  and  comfort  of  the  said  Susan 
during  all  the  time  thereafter  and  until  the  twenty-third 
day  of  March,  1868;  and  he  paid  off  said  indebtedness,  with 
interest,  removed  stumps,  trees,  and  brushwood  from  said  land, 
dug  ditches  for  the  drainage  of  the  said  marnh-land,  built 
fences,  erected  a  granary  and  other  farm  buildings,  and 
labored  diligently  to  improve  said   land,  and   rendered  the 
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Bame  sufficiently  productiye  for  their  comfortable  support,  and 
he  thereby  gave  said  land  its  then  principal  market  value. 
The  respondent  fully  performed  his  part  of  said  agreement, 
and  he  was  therefore  entitled  to  the  conveyance  of  said  land 
by  the  said  Susan  Larsen,  according  to  her  part  of  the  agree- 
ment. In  execution  of  said  contract  on  her  part,  the  said 
Susan  Larsen,  on  the  said  twenty-third  day  of  March,  1868, 
conveyed  said  land  to  one  Charles  Alby  by  warranty  deed, 
and  caused  the  said  Alby  and  wife  to  convey  the  same  to  the 
respondent,  Andrew  Johnson,  by  a  like  warranty  deed,  and  he 
thereby  became  entitled  to  said  land  in  fee-simple.  From 
that  time  until  the  fourteenth  day  of  April,  1884,  when  the 
said  Susan,  then  Susan  Johnson,  died,  the  respondent  provided 
amply  for  her  support  and  comfort  It  appeared  that  the 
said  Susan  had  always  been  in  poor  and  feeble  health,  and 
unahle  to  do  much  physical  labor. 

There  are  fifteen  exceptions  to  the  findings  of  the  above 
facts,  but  otily  a  few  of  them  are  contested  in  the  brief  of  the 
learned  counsel  of  the  appellant 

It  appears  that  the  record  of  the  will  and  of  the  proceedings 
of  probate  had  been  destroyed  by  fire,  and  copies  thereof  had 
been  established  by  the  county  court  according  to  the  statutOi 
and  such  restored  records  were  ofifered  in  evidence.  Excep- 
tion was  taken  to  their  admission.  They  appear  to  have  beeu 
restored  according  to  law,  and  to  be  competent  evidence  to 
prove  the  contents  and  probate  of  the  will.  Exception  was 
also  taken  to  the  testimony  of  the  respondent  to  prove  the 
contract  between  himself  and  the  said  Susan  Larsen,  because 
the  .said  Susan  Larsen  was  not  living.  We  are  cited  to  section 
40G9  of  the  Revised  Statutes.  The  statute  does  not  exclude 
such  testimony,  because  in  this  action  the  plaintififs,  as  the 
**  opposite  party,  did  not  derive  their  title  from  such  deceased 
person." 

There  are  two  objections  made  by  the  learned  counsel  of 
the  appellants  to  the  validity  of  the  contract:  1.  Because  the 
consideration  was  the  marriage  of  the  parties:  R.  S.,  sec.  2307. 
2.  Because  the  contract  was  not  in  writing,  as  required  by  sec- 
tion 2302  of  the  Revised  Statutes. 

1.  The  marriage  of  the  parties  was  not  the  consideration 
of  the  contract  to  convey  the  land,  or  any  part  of  it  It  was 
only  incidental  as  the  condition  or  relation  in  which  the  r^ 
spondent  should  render  to  the  said  Susan  Larsen,  and  she 
receive,  her  support  and  comfort  as  the  consideration  of  the 
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conYeyance.  The  agreement  to  marry  may  have  been  made 
at  the  same  time,  but  not  as  any  part  of  the  consideration  for 
the  conveyance.  It  was  for  the  benefit  of  the  respondent  as 
much  as,  if  not  more  than,  it  was  for  her  benefit.  There  was 
sufficient  lawful  and  valuable  consideration  to  support  the 
contract,  aside  from  any  supposable  consideration  of  mar- 
riage. 

2.  The  agreement,  although  not  in  writing,  was  fully  eze* 
eated  and  performed.  This,  by  all  authority,  takes  it  out  of  the 
statute.  The  said  Susan  Larsen,  now  deceased,  received  from 
Ibe  respondent  her  support  and  comfort  as  long  as  she  lived, 
and  the  conveyance  was  made  in  full  execution  and  perform- 
ance  of  the  contract  on  both  sides. 

The  main  question  in  this  case  is.  What  is  the  nature  and 
extent  of  the  power  given  in  this  will  to  the  widow,  Susan 
Larsen,  in  the  words  of  the  will, ''  with  power  to  dispose  of  the 
same  [the  land]  if  it  shall  be  necessary  for  her  comfort  and 
support  in  this  life  "? 

It  is  the  contention  of  the  learned  counsel  of  the  appellant, 
—  1.  That  this  power  does  not  enlarge  the  life  estate  of  the 
said  widow  to  a  fee;  that  is,  it  is  a  power  to  dispose  of  the 
life  estate  only.  The  authorities  cited  by  the  learned  counsel 
are  not  applicable  to  this  case.  There  may  be  similar  lan- 
guage in  a  will,  construed  in  the  light  of  accompanying  facts 
and  circumstances,  which  will  not  bear  a  more  extended  con« 
etruction  to  carry  out  the  clear  intention  of  the  testator.  But 
the  language  as  well  as  the  circumstances  in  such  cases  are 
<^ntirely  different  from  those  of  this  will,  as  in  Jones  v.  JoneB^ 
66  Wis.  310,  57  Am.  Rep.  266,  and  the  other  cases  cited.  The 
only  question  in  which  the  respondent  is  interested  is,  whether 
the  power  may  pass  the  fee.  Whether  it  is  conditional  or  ab- 
solute, restricted  or  unrestricted,  is  immaterial  to  him,  if  the 
contingency  had  happened  upon  which  she  had  the  power  to 
dispose  of  the  land  in  fee.  It  is  claimed  in  his  behalf  that 
such  was  the  case,  and  there  was  much  testimony  introduced 
to  show  that  it  was  necessary  to  dispose  of  all  this  land,  in  its 
then  condition,  for  her  support  and  comfort,  and  that  the  pro- 
ceeds of  the  sale  were  all  consumed  for  such  purpose;  and  so 
the  circuit  court  found,  and,  we  think,  correctly.  2.  By  far 
the  greater  number  of  the  authorities  cited  by  the  learned 
counsel  of  the  appellants  are  in  support  of  this  construction 
of  the  will,  and  with  much  candor  they  say:  *^  The  cases  are 
numerous  that,  where  a  power  is  given  to  the  donee  to  sell  for 


408  ItAMWM  V.  Jowumm. 

tbe  fnitpose  of  obtaltiing  her  necasMiy  flupporiy  it  is  %  limited 
one,  and  can  only  be  exeroised  wliere  the  neoesBity  arises,  and 
that  it  is  incumbent  upon  the  grantee  under  the  power  tosheir 
that  it  is  properly  exercised/'  This  is  a  oonoession  of  all  thai 
the  respondent  heed  to  claim  in  this  case  to  support  tbe  judg» 
ment  If  the  widow  had  the  power  to  dispose  of  the  eorpus  or 
fee  of  the  estate,  on  the  condition  or  contingency  of  its  nooes> 
sity  for  her  support  and  eotnfortf  and  the  eridenoe  shows  that 
such  a  Contingency  arose,  then  the  title  of  the  respondent  is 
perfect 

I  am  inclined  to  think  that  this  is  the  proper  eonstruotion 
of  this  power.  The  learned  counsel  have  furnished  all  the 
authorities  necessary  to  sustain  this  position,  and  they  are 
Tery  much  in  point:  Parifn  AdinW  ▼•  Americ(m  H,  M,  Boctety^ 
62  Vt.  19;  Mirwt  v.  Preseott,  14  Mass.  496;  Whitc&mb  v.  Tay- 
lor, 122  Mass.  248;  Cutting  y.  Cutting,  86  N.  Y.  622;  Marfard 
r.  Dteffenbacketj  54  Mich.  605.  In  this  last  case,  tbe  devise 
was  for  tbe  life  of  the  devisee,  with  power  to  dispose  of 
enough  of  the  estate  for  his  support.  The  court  holds  that 
this  gave  a  life  estate,  with  conditional  power  of  disposal  in 
fee:  Henderwn  v.  Blackburn^  104  111.  227;  44  Am.  Rep.  780. 
In  Goudie  v.  Johnston,  109  Ind.  427,  the  devise  was  of  per* 
sonal  property  to  the  wife  for  life,  with  power  to  sell.  Held, 
that  it  was  a  power  to  dispose  of  the  eorpus  of  the  estate.  In 
HenderBon  v.  BUtekbum,  104  IlL  227,  44  Am.  Rep.  780,  the 
devise  was  of  a  life  estate,  with  power  of  disposition  of  what 
she  may  need  of  it.  It  was  held  that  the  power  gave  the 
right  of  disposal  of  the  fee,  if  the  necessity  should  arise.  A 
similar  case  is  that  of  Terry  v.  Wiggins,  47  N.  Y.  512.  In 
Bishop  V.  Remple,  11  Ohio  St  277,  there  was  a  power  of  dis- 
posal during  the  life  of  the  devisee.  The  court  holds  **  that 
the  power  of  selling  and  conveying  is  inconsistent  with  the 
idea  of  a  naked  life  estate,"  and  that  the  wife  had  power  to 
sell  and  convey  the  land  in  fee,  and  the  deed  in  queetioii 
was  upheld  as  a  sufficient  execution  of  the  power.  In  Bam- 
forth  V.  Bamforth,  128  Mass.  280,  the  will  gave  an  estate  for 
life,  with  power  of  disposing  of  as  much  of  the  estate  as  may 
be  necessary  for  the  devisees'  oom  for  table  support  as  long  ar 
mther  shall  live.  Chief  Justice  Gray  says:  ** Thereby  giving 
them  a  power  to  dispose  of  so  much  of  the  fee  as  may  be 
necessary  for  that  purpose.'*  It  was  held,  also,  in  ttiis  oase, 
as  in  many  of  the  above  cases,  that  the  will  created  no  trust 
in  such  a  case.    Stevens  v»  Winship,  1  Pick.  317>  is  a  quita 
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8f milar  ca«e,  irith  a  power  to  sell  **  in  case  the  wife  shall 
Bland  in  need  for  her  comfortable  support.*'  This  is  cited  in 
the  above  caae.  It  was  held  ^*  that  the  devisee  would  take  a 
fee  on  the  happening  of  such  contingency."  Johnson  v.  Bat^ 
ttUe^  1S5  Mass.  463,  is  to  the  same  effect,  as  is  also  Lamed  v. 
Bridgt,  17  Pick.  889.  See  also  Giles  v.  Little,  104  U.  S.  291; 
Smith  V.  SnoWf  123  Mass.  323;  Jenkins  v.  Compton,  123  Ind. 
117;  Kaufman  r.  Breckinridge,  117  111.  805.  In  nearly  ail 
of  the  above  eases  there  was  a  residuary  clause  in  the  will 
that  any  remainder  should  go  to  heirs  or  others  named.  In 
case  the  land  is  sold  under  the  power,  what  may  remain  of 
the  proceeds  on  the  death  of  the  devisee,  unexpended,  passes 
nnder  the  residuary  dause,  and  nothing  else.  The  authori* 
ties  seem  to  be  nearly  if  not  quite  uniform,  that  under  such 
a  power,  the  widow  may  sell  and  convey  the  fee  whenever  it 
shall  be  necessary  for  her  support  It  would  seem  that  our 
statute  of  powers  is  to  the  same  effect:  R.  S.,  sees.  2107^ 
2108.  We  have  seen  that  such  a  power  is  unaccompanied 
by  any  trust.  Section  2112  of  the  Revised  Statutes  seems  to 
settle  the  disputed  question  whether  such  a  power  is  abso- 
lute: ^*  It  shall  be  deemed  absolute  if  the  grantee  is  enabled 
ia  his  lifatioM  to  dispose  ^  the  entire  fee  for  his  own  ben* 
efit" 

It  follows,  therefore,  that  Susan  Larsen  had  the  power  to 
dispose  of  the  land  in  fee,  and  that  it  was  properly  executed 
by  the  sale  and  conveyaooe  thereof  to  the  respondent,  and 
that  be  held  the  same  in  fee-simple  as  against  the  appellant 
heirs  of  the  testator. 

By  the  CouaT«  The  judgment  of  the  circnit  court  is  a^ 
firmed.  ._«_ 

Dbvism— Wanr  CmnnamD  ab  Divibm  m  Fits.— An  vaqaalifled  devise 
<rf  Hod,  with  ft  iirevUmi  thM  ihoald  eay  of  H  remMn  after  the  deeth  of  the 
deviaee,  it  iMst  he  given  %e  his  heirs,  gtw  aa  eetate  in  fee  to  the  tint  taker: 
SaOJkiag  T.  StkBw,  ?S  lowa,  S88.  This  rule  ha*  heen  apfplied  to  devisee  to  a 
UwiKter^  wife  "aad  the  laNrfel  hsArs  of  her  hody";  JfeCanfey  v.  Buduttr. 
S7  Ky.  192;  to  a  devise  to  a  wife^  "  and  her  heirs  and  assigns  forever,  but 
opoa  express  oondition  that  if  any  portion  of  my  said  estate  shodld  remain 
in  the  possesion  of  my  said  wife  at  her  deoease,  saoh  remainder  shall  be 
divided  as  follows  "s  Jo$Um  v.  Rhonda,  160  Mass.  301;  to  a  wife  upon  *^he  con* 
dition  merely  that  she  settle  up  the  testator's  estate:  CHiea  v.  Aiulow,  128  UL 
180;  to  a  deviee  providing  that  "  my  wife  shall  have  aU  my  property,  to  do 
with  as  she  pleases":  Urtpr,  Urey,  86  Ky.  354;  SturgU  v.  Paitu,  146  Mass. 
S54;  to  a  devise  giving  a  wife  an  estate  for  life  in  land,  with  power  to  sell  and 
eonvey,  and  expend  the  proceeds  "  for  her  own  comfort  and  support'*:  Cor- 
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roll  T.  Sheoj  )f9  Mm«.  517;  to  a  dorlM  giTxng  the  wife  the  entire  estate,  pro- 
Tided  ehe  should  giro  the  testator's  children  snoh  an  education  as  her  means 
will  afford,  eta :  Houm  t.  Barber^  29  S.  O.  4d6w  Compare  Carjtenter  t.  Vcm 
Olmder,  127  IlL  42;  11  Am.  »t.  Rep.  92,  and  note;  M^ai  r.  Cook,  160  Mass. 
529. 

DsTiBB  TO  Widow  —  Whbn  Oomstbuso  am  a  Pstim  or  am  E^atb  pob 
LiTB:  See  note  to  Carpenter  t.  Van  Clmder,  11  Am.  St.  Rep.  99,  100;  Bay> 
Hn  ▼.  Ancrum,  28  S.  C.  486,  13  Am.  St  Rep.  698,  and  ^note;  Long  t.  Paml, 
127  Pa.  St  456;  14  Am.  St.  Rep.  862,  and  note;  Peekftamr.  L*go,  57  Conn. 
553;  14  Am.  St  Rep.  132;  MUler  r.  PoiUrJUld,  86  Va.  876;  19  Am.  St  Rep. 
919.  The  testator's  wife  takes  only  a  life  estate,  nnder  a  derise  ta  her  of  all 
the  realty  during  her  natural  life^  with  power  to  dispose  thereof  as  she 
wished,  providing  that  she  did  not  marry,  bnt  in  ease  she  should  marry,  then 
the  property  shall  go  to  certain  persons  living  at  the  time  of  her  marriage  or 
death:  Donglan  v.  SkarTp,  52  Ark.  113;  PaUyr.  QooUby,  51  Ark.  61;  or  under 
a  devise  giving  the  income  of  all  the  testator's  property  to  his  wife  for  life^ 
with  power  to  dispose  of  the  realty  for  her  comfort^  the  property  to  be  in  her 
possession  for  the  family,  and  for  the  use  and  education  of  a  daughter,  and  in 
trust  for  a  son:  Will  qf  Simmons,  55  Conn.  239  (compare  similar  esse  of  Sid- 
don»  ▼.  Cockrell,  131  III.  653);  or  where  ateststor  devised  sll  his  property  to 
his  wife  for  life^  with  remainder  over  to  his  ehildren,  with  power  in  the  wife 
to  dispose  of  the  realty  to  pay  debts  or  make  advancements:  RoberiMm  ▼.  Bob' 
trtson,  120  Ind.  333;  JenkinM  v.  Compton^  123  Ind.  117;  LewU  v.  PUman,  101 
Mo.  281;  Coxy,  8im»,  125  Pa.  St  522;  or  under  a  devise  giving  to  the  wife  all 
the  estate  for  her  natural  -life,  with  the  power  to  use  as  much  thereof  as  she 
nay  see  fit  for  her  comfort  and  support  and  for  benevolent  purposes:  Park$ 
w.  Ameriean  etc  Sorieiy,  62  Vt  19;  Beid*9  Brtate^  80  Mioh.  228;  Beotr.  Beat,  88 
Ky.  569.  The  widow  takes  a  life  estate  under  a  devise  to  her  "  during  her 
natural  lifetime,  and  at  her  decease  the  same  to  go  to  her  children":  Oijfen'e 
BUafe,  138  Pa.  St  327;  Keanfy  v.  Keaney,  72  Md.  41;  Mixter  v.  Woodeoei, 
147  Mass.  613.  Estates  for  widowhood  are  created  by  devise  by  the  Mino 
words  which  create  life  estates,  except  that  the  f cmner  are  made  to  terminate 
upon  the  remarriage  of  the  devisee,  not  upon  her  death:  Leomgood  v.  Boopk, 
124  Ind.  27;  Beat  v.  Best,  88  Ky.  569;  Misenheimer  v.  Boj^  106  N.  a  la 

CoMTRAOTS — Mabmaob  A8  thb  C0N8IDKBATION.—  Asto  the  requirements 
of  the  statute  of  frauds  with  respect  to  marriage  settlements,  see  MeAmmUif 
▼.  McAnmUtjf,  120  III.  26;  60  Am.  Rep.  552;  Carter  v.  SmUk,  82  Ala.  834; 
60  Am.  Rep.  738;  Peek  t.  Peek,  77  CaL  106;  11  Am.  St  Rep.  244^  and  note. 

CoVTBAOn— COMFLRB  PSBTOBlfAMOB,  TO  TaXB  GOT  OF  OFBBATIOII  Of 

TBS  Statdtb  of  .Fbauim.—  If  a  oontraoti  which  was  within  tho  statute 
of  frauds  when  made,  and  might  have  been  avoided  thereby,  has  been  folly 
performed,  the  statute  furnishes  no  defense:  MeCws  ▼.  Smiih,  9  Minn.  S58t 
86  Am.  Dea  lOQl  and  note;  Sdmlm  t.  NMs,  77  CsL  79|  WkHsr.  Oeamr, 
75  Mich.  17. 
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OMTCBAHoinL  ^  A  Dbmahp  tbat  thb  Board  w  Dirbotobs  m  a  Gob* 
fOBATiOM  RBDBBn  AHD  OoBRBOT  frftndolent  Mte  of  whidi  they  mro 
alleged  to  hare  beea  guilty  need  not  precede  the  bringing  of  an  action 
bj  a  itoekh^dder  against  tbem  and  the  oorporation  to  reoorer  property 
and  profits  which  they  have  frandalently  diverted  to  their  personal 
benefit^  by  roting  themselves  saUries,  and  by  other  frandnlent  acts. 

Ban  vr  Siogkhdldbl  —  Whbv  thb  Di&iotobs  Thbmsbltib  abb  thb 
Pariibb  ehaiged  with  a  wrongs  or  by  whose  frand  or  willfal  oollnsion 
a  wrong  has  been  aoooroplished,  and  a  suit  is  to  be  brought  against 
then,  they  are,  by  their  own  aots^  inoapacitated  for  the  serrioe  of  rep* 
lesenting  the  oorpontion  in  any  action  for  the  restitntion  of  its  rightly 
and  therefore  snit  may  be  brought  in  the  name  and  on  behalf  of  tbo 
indiTidnal  stoekholder%  without  first  making  a  demand  on  the  manag* 
faig  ofilesrs  that  they  take  action  in  the  name  of  the  oorporatioii. 


WinUer^  Flanden^  Smithy  BoUum^  and  ViUUf  for  iha  appet 
lants. 

JVam  C  SBehweiUr^  for  iha  respondent 

Cols,  0.  J.  Does  the  eomplaint  in  this  case  state  a  cause 
ol  action?    We  are  of  the  opinion  that  it  does. 

The  action  is  brought  in  behalf  of  the  plaintiff  and  other 
stockholders  of  the  defendant  corporation,  the  Badger  Silver 
Mining  Company,  organized  under  the  laws  of  this  state,  and 
engaged  in  the  business  of  mining  and  extracting  silver  from 
mineral  deposits  in  lands  owned  by  it  in  Canada.  It  is  alleged 
that  the  corporation  has  a  capital  stock  of  60,000  shares,  of  a 
par  value  of  five  dollars  per  share;  that  the  plaintiff  owns  and 
holds  2,180  shares  of  such  stock,  and  the  defendants  Stowell, 
Robinson,  Charles  A.  and  Walter  Read,  and  Sammond  own 
and  hold  a  majority  in  number  of  the  shares  of  the  capital 
stock, — namely,  82,000.  The  complaint  states,  on  informa- 
tion and  belief,  that  the  defendant  Stowell  is  now,  and  has 
been  since  May,  1887,  the  president  of  the  corporation,  and  is 
a  directbr  thereof;  that  the  defendant  Robinson,  since  De- 
cember, 1887,  has  held  and  still  holds  the  office  of  vice- 
president  and  director,  and  also,  since  April,  1888,  has  held 
the  office  of  general  manager  therein;  that  the  defendant 
Charles  A.  Read,  since  May,  1887,  has  held  and  still  holds 
the  office  of  treasurer  and  director  of  the  corporation;  and  the 
defendant  Walter  Read,  since  said  last  date,  has  held  and 
still  holds  the  office  of  secretary  and  director  therein;  and 
the  defendant  Sammond,  since  said  date,  has  held  and  still 
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holds  the  office  of  director;  that  said  persons  form  and  con* 
stitute  the  board  of  directon,  and  the  wbola  thereof,  of  the 
defendant  corporation. 

The  complaint  then  proceeds  to  state  and  charge  oertam 
acts  of  fraud  on  the  part  of  the  defendants,  and  of  the  nnlaw-^ 
ful  appropriation  of  the  money  and  property  of  the  corpora- 
tion to  their  own  use,  by  way  of  voting  themselves  salaries 
payable  out  of  the  funds  of  the  corporation,  and  other  fimiidu* 
lent  acts;  and  it  is  alleged  that  the  purpose  and  design  of  the 
directors  and  managing  officers  is  to  so  control  the  businesa 
of  the  corporation  as  to  divert  the  property^  profits,  and  pro- 
ceeds of  the  corporation  to  their  own  profit  and  personal  use 
and  benefit,  to  the  great  loss  and  damage  of  the  plaintiff  as  a 
stockholder,  and  of  the  minority  stockholders;  that  in  conse- 
quence of  these  fraudulent  acts  and  misconduct  on  the  part  of 
the  directors  and  managing  officers  the  plaintiff  has  been  de- 
prived of  his  proper  share  of  the  profits  of  the  corporation,  and 
the  market  value  of  the  stock  held  by  him  has  been  much 
depreciated.  The  complaint  asks  that  the  defendants  ac- 
count for  the  money  of  the  corporation  which  they  have  ille- 
gally and  fraudulently  appropriated  to  their  own  use,  and 
that  judgment  be  entered  against  them,  jointly  and  severally, 
for  said  sums,  and  that  a  receiver  be  appointed  to  take  con* 
trol  of  the  affairs  and  the  business  of  the  corporation,  and 
that  the  plaintiff  have  such  other  and  further  relief  ae  may- 
be just  and  equitable. 

Now,  it  is  said  the  complaint  is  fatally  defective  becanse  it 
does  not  allege  any  request  to  the  board  of  directors,  or  to 
any  officer  of  the  corporation,  to  redress  and  correct  the  frandu* 
lent  acts  complained  of,  and  a  refusal,  on  their  part,  to  com* 
ply  with  such  request,  before  suit  was  brought.  It  is  said 
that  it  must  appear  that  such  a  request  was  made  to  the  offi* 
cers,  and  that  it  was  denied,  before  a  stockholder  can  bring 
a  suit  for  the  misappropriation  of  the  funds  and  the  property 
of  a  corporation;  that  this  is  essential  to  give  the  stoo*kholder 
a  standing  in  court  That  is  undoubtedly  the  general  rule 
upon  the  subject;  but  the  rule  has  exceptions  as  well  estab- 
lished as  the  rule  itself.  Where  the  directors  and  the  manag- 
ing board  itself  are  charged  with  the  fraudulent  acts  and 
oollusicn,  as  they  are  here,  it  would  appear  to  be  a  very  idle 
and  fruitlees  thing  to  ask  them  to  repair  their  own  wrong. 
They  constitute  the  entire  board  of  directors  and  the  govern- 
ing body,  holding  a  majority  of  the  shares  of  stock,  and,  a# 
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the  plaintiff  well  says,  it  would  be  mere  mockery  to  hold  that 
A  demand  for  redress  should  be  made  upon  the  defendants  to 
restore  money  to  the  corporation  which  they  had  fraudulently 
4tppropriated.  Suppose  one  or  all  of  the  directors  refuse  to 
repair  the  wrong  they  have  committed,  —  would  a  court  of 
Justice  entertain  the  strange  spectacle  of  their  bringing  suit 
against  themselves,  being  at  the  same  time  the  plaintiffs  and 
defendants  in  the  action,  calling  themselves  to  account  for 
their  misconduct,  and  forcing  themselves  to  restore  their  un- 
lawful gains?  The  rule  on  this  point  is  well  stated  in  Brewer 
T.  Boston  ThecUre^  104  Mass.  387:  *'A  formal  application  and 
refusal  need  not  be  alleged,  if  enough  appears  to  show  that 
BQch  an  application  would  be  unavailing.  When  the  direc- 
tors themselves  are  the  parties  charged  with  the  wrong,  or  by 
whose  fraud  or  willful  collusion  the  wrong  has  been  accom- 
plished, and  the  suit  is  to  be  brought  against  them,  they  are, 
by  the  very  nature  of  the  case,  incapacitated  for  the  service 
of  representing  the  corporation  in  any  action  for  the  restora- 
tion of  its  rights,  whether  by  suit  or  proceedings  in  pais.  If 
the  corporate  action  is  under  the  control  of  su*ch  parties,  it  is 
a  sufficient  reason  of  necessity  to  warrant  proceedings  by  suit 
io  the  name  and  behalf  of  the  individual  stockholders." 

Ordinarily,  of  course,  redress  for  a  wrong  to  corporate  rights 
or  property  must  be  sought  in  the  name  of  the  corporation, 
and  a  stockholdw  eannot  sue  for  damage  to  himself  individu- 
ally, unless  the  corporate  authorities  refuse  to  act  when  ap- 
plied ta  This  rule  was  recognized  and  acted  upon  in  Doud 
V.  Wisconsin  P.  <fe  S.  Ry  Co.,  65  Wis.  108;  56  Am.  Rep.  620; 
and  Palmer  v.  Hawes,  73  Wis.  46.  But  where  the  complaint 
sets  forth  such  a  *'  state  of  facts  as  renders  it  reasonably  cer- 
tain that  a  suit  by  the  corporation  would  be  impossible,  and  a 
demand  on  the  managing  body  to  act  would  be  nugatory  and 
vain,  there  an  action  by  a  stockholder  may  be  maintained, 
without  alleging  or  proving  any  request,  demand,  or  express 
refusal ":  Pomeroy's  Eq.  Jur.,  sec.  1095;  Rothwell  v.  Robinson, 
89  Minn.  1;  12  Am.  St.  Rep.  608;  1  Morawetz  on  Private  Cor- 
porations, sec.  242.  It  would  be  idle  in  this  case  to  appeal 
to  the  stockholders  to  redress  the  wrongs  done,  by  chan^ng 
the  board  of  directors  or  managing  body.  The  wrong-doers 
themselves  hold  the  majority  of  the  shares,  and  can  prevent 
any  such  change,  so  it  would  be  impossible  for  the  plaintiff 
to  expect  or  obtain  redress  by  the  action  of  the  stockholders. 
Tiierelore,  under  these  circuutstances,  we    think  a  court  of 
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equity  will  grant  a  stockholder  relief  against  such  groefl 
Tiolatione  of  dutj  on  the  part  of  the  officers  of  a  corpora- 
tion as  are  stated  in  the  complaint.  If  the  officers  are  dis- 
posed in  good  faith  to  discharge  their  datj  to  the  corporatioD 
and  its  stockholders,  they  can  repair  their  wrongs  by  re6to^ 
ing  the  property  which  they  have  unlawfully  taken,  without 
waiting  to  be  compelled  to  do  so  by  a  judgment  of  the  court 
But  to  hold  that  a  stockholder  has  no  standing  in  court,  un- 
less  he  has  requested  a  managing  body,  who  were  the 
wrong-doers,  to  grant  him  relief  from  their  fraudulent  acts,  is 
extending  the  general  rule  beyond  all  reasonable  bounds. 

For  these  reasons,  we  think  the  complaint  states  a  cause  of 
action,  and  that  the  demurrer  to  it  was  properly  stricken  off 
as  frivolous. 

By  the  Coubt.  The  order  of  the  superior  court  of  Milwao* 
kee  County  is  affirmed. 

OOBFORATtOira  —  SlOOKBOLDU    MAT    MAIMTAni    AonOK    ASAIBST.— An 

individual  stockholder  may  maintain  a  suit  in  eqaity  against  a  em^ratioa 
to  reoorer  damages  for  depreciation  in  Talne  of  the  oorpoimte  stock  aiid  prof- 
erty  caused  by  the  frandulent  eondnct  of  its  officers  and  directors:  Calm  v. 
Sparkmam,  73  Tex.  619;  16  Am.  St  Rep.  SOS,  and  note;  OpotUm  t.  Oiseb- 
mUietc.  Carnal  Co.,  18  Ohio  8t  169;  98  Am.  Dea  96,  and  particnlarly  note; 
TtUwiler  v.  7V*faloosa  ele.  Cs.,  89  Ala.  S91.  It  is  not  necessary  in  saoh  sa 
action  that  the  complaint  should  should  negatiTO  knowledge  on  the  part  ef 
the  stockholder  of  the  misoondaet  of  the  dirsotoinx  Bom  Oa  ilc;  ▼• 
4S  Minn.  196;  I>a9i§  r.  OtmrntO,  70  Md.  861 
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Carribm.  —  Burdbn  ov  Proof  n  ufok  a  Carrrr  to  show  that  he  hm 
complied  with  his  contract^  and  thongh  his  contract  exempts  him  firoei 
'liability  for  the  "dangers  of  navigation,  fire,  collision^  or  ddireiy. 
except  to  land  goods  on  docket  or  pier,**  he  mnst  pmro  that  he  landed 
each  goods  from  his  vesseL 

Carrikrs  arb  Prbsumbd  to  hatb  bbbv  NBouGBirr  whrit  Goods  abb 
Lost  and  the  circumstanoee  of  their  loss  are  not  explained. 

CUnRiBRa.— SnPDLATioN  ur  A  Shippiiio  Rbcbipt that oertain restrictiooi 
of  liability  therein  contained  should  extend  to  and  innrs  to  the  beoefit 
of  any  other  carrier  to  whom  the  goods  might  be  delivered  for  shipsMst 
does  not^  however,  protect  the  latter  carrier  if  it,  in  receiving  the  goodly 
enters  into  a  contract  of  carriaiire  on  its  own  acooont  from  which  tht 
sttpul.-ition  in  question  is  omitted. 

Immatkrial  £aKOR.  — Improper  admission  of  evidence  concerning  thevUos 
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aod  identity  of  eertain  goodft  k  an  immaterial  error,  if  the  partlea  hava 
•tipulated  what  iha  Talaa  of  aaeh  gooda  ia  and  thara  ia  bo  q^vmtioia  el 
identity. 


Van  Dyke  and  Van  Dyke^  for  the  appellant 
Stark  and  StUKerland^  for  the  reapondenta. 

Lton,  J.  The  pleadinga,  the  nndispuied  evidence,  and  the 
special  verdict  establish  the  facta  that  the  transportation  com- 
paDj  received  the  box  of  clothing  in  controversy  at  Chicago 
for  shipment  to  Milwaukee,  and  failed  to  deliver  the  aame  to 
the  plaintiffs,  who  were  the  owners  and  consignees  thereof; 
also  that  the  value  of  the  contents  thereof  was  $231.  On 
these  facts,  were  there  no  special  contract  restricting  the  lia- 
bility of  the  transportation  company  for  the  loss  of  the  box, 
there  can  be  no  doubt  of  the  right  of  the  plaintiff  to  recover 
SQch  stipulated  value.  But  counsel  for  the  transportation 
company  contend  that  the  receipt  given  for  the  box  at  Chi- 
cago, by  the  transportation  company,  restricts  its  liability. 
Undoubtedly  that  receipt  contains  the  contract  of  shipment 
between  these  parties,  and  the  whole  of  it,  and  both  parties 
are  bound  by  it,  unless  it  contravenes  some  established  public 
policy.  There  is  no  claim  that  it  does  so.  This  contract 
relieyes  the  transportation  company  from  liability  *^  for  the 
dangers  of  navigatioui  fire,  collision,  or  delivery,  except  to 
land  goods  on  dock  or  pier.*'  The  argument  is,  that,  under 
the  contract,  mere  non-delivery  of  the  box  to  the  plaintiffs  or 
their  agent  does  not  give  a  right  of  action,  but  that  a  failure 
by  the  company  to  land  the  goods  on  dock  or  pier  is  essential 
to  such  right.  Assuming  that  this  position  is  well  taken  (as 
it  probably  is),  the  burden  is  upon  the  company  to  show  that 
the  box  was  so  landed.  We  find  no  testimony  in  the  record 
tending  to  show  that  the  box  was  removed  from  the  vessel 
on  which  it  was  carried  to  Milwaukee.  All  that  the  bill  of 
exceptions  contains  on  the  subject  is  the  statement  that  the 
defendant  gave  testimony  on  the  trial  *' tending  to  prove  the 
receipt  of  the  box  in  Milwaukee,  and  that  it  had  delivered 
it  to  said  Stolts;  and  upon  this  question  each  side  produced 
a  number  of  witnesses."  Certainly  these  statements  do  not 
show  that  any  testimony  was  given  tending  to  prove  the  box 
was  ever  landed  from  the  vessel.  Unless,  therefore,  some 
material  error  intervened  in  the  rulings  of  the  court  on  the 
trial,  the  judgment  is  correct 

The  judgment  may  also  be  upheld  on  other  grounds.    The 
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equity  will  grant  a  stockholder  relief  against  such  groea 
Tiolationa  of  duty  on  the  part  of  the  officers  of  a  corpora- 
tion as  are  stated  in  the  complaint.  If  the  officers  are  dis« 
posed  in  good  faith  to  discharge  their  daty  to  the  corporation 
and  its  stockholders,  they  can  repair  their  wrongs  by  restor- 
ing the  property  which  they  have  unlawfully  taken,  without 
waiting  to  be  compelled  to  do  so  by  a  judgment  of  the  court 
But  to  hold  that  a  stockholder  has  no  standing  in  court,  un- 
less he  has  requested  a  managing  body,  who  were  the 
wrong-doers,  to  grant  him  relief  from  their  fraudulent  acts,  is 
extending  the  general  rule  beyond  all  reasonable  bounds. 

For  these  reasons,  we  think  the  complaint  states  a  cause  of 
action,  and  that  the  demurrer  to  it  was  properly  stricken  off 
as  frivolous. 

By  the  Coubt.  The  order  of  the  superior  court  of  Milwau- 
kee County  is  affirmed. 

OoBFORATtoira  *  SiooKBOLDia  MAY  Maintaib  AonoH  AaAntsr.^Aa 
individual  stockholder  may  matntun  a  saife  in  equity  against  a  corporation 
to  reoorer  damages  for  dopreciaiion  in  value  of  the  corporate  stock  and  prop- 
erty caused  by  the  frandulent  condnct  of  its  officers  and  directors:  Oatm  r. 
Sparkmam,  73  Tex.  619;  16  Am.  St  Rep.  80S»  and  note;  Ooodm  t.  ObKur 
matieie.  Camd  Co.,  18  Ohio  8t  109;  98  Am.  Dec  96,  and  particalarly  note; 
TtUwUer  t.  TSudbaloomi  ele.  Co.,  89  Ala.  391.  It  is  not  necessary  in  sneh  sa 
action  that  the  complaint  should  should  negatiTe  knowledge  on  the  part  ef 
the  stockholder  of  the  misconduct  of  the  directors:  Ihrm  Oa  ilc;  t. 
4S  Minn.  196;  IkiwU  r.  OtmrntO,  70  Md.  361 
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0ARR1KB8.— BUBDKN  Of  PROOF  IS  UFOK  A  CaRKRE  tO  shoW  that  hs  hsi 

complied  with  his  contract,  and  thoujifh  his  contract  exempts  him  from 
'liability  for  the  "dangers  of  navigation,  fire,  cdlision«  or  ddiTsiy, 
except  to  land  goods  on  docket  or  pier,**  he  must  prove  that  he  landed 
such  goods  from  his  vesseL 

Cabrikrs  ark  Prksumbd  to  hats  bkrn  NnauGsirr  whsm  Goods  abi 
Lost  and  the  circumstancee  of  their  loss  are  not  explained. 

CUnRiXRa. — SnPDLATioN  ur  a  Shippino  Rbcbipt  that  certain  restricticna 
of  liability  therein  contained  should  extend  to  and  inure  to  the  beaslit 
of  any  other  carrier  to  whom  the  goods  might  be  delivered  for  shipmsst 
does  not,  however,  protect  the  latter  carrier  if  it,  in  receiving  the  good^ 
enters  into  a  contract  of  carriaii^e  on  its  own  account  from  which  the 
stipul.-ition  in  question  is  omitted. 

Immaterial  E&kor.  — Improper  adnu-ssion  of  evidence  concerning  the  vUa« 
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and  identity  of  Mrtain  goodft  k  an  inmMterud  error,  if  tfat  partiM  have 
itipaUled  what  tlM  valiw  of  noh  g ooda  ia  and  ttioro  ia  no  qnaalkm  «l 
idonti^. 


Van  Dyke  and  Van  Dyhe^  for  the  appellant 
Stark  and  Sutherland^  for  the  respoodenta. 

Lton,  J.  The  pleadings,  the  undisputed  evidence,  and  the 
special  yerdict  establish  the  facts  that  the  transportation  com- 
pany received  the  box  of  clothing  in  controversj  at  Chicago 
for  shipment  to  Milwaukee,  and  failed  to  deliver  the  same  to 
the  plaintiffs,  who  were  the  owners  and  consignees  thereof; 
also  that  the  value  of  the  contents  thereof  was  1231.  On 
these  facts,  were  there  no  special  contract  restricting  the  lia- 
bility of  the  transportation  company  for  the  loss  of  the  box, 
there  can  be  no  doubt  of  the  right  of  the  plaintiff  to  recover 
sQch  stipulated  value.  But  counsel  for  the  transportation 
company  contend  that  the  receipt  given  for  the  box  at  Chi- 
^go,  by  the  transportation  company,  restricts  its  liability. 
Undoubtedly  that  receipt  contains  the  contract  of  shipment 
between  these  parties,  and  the  whole  of  it,  and  both  parties 
are  bound  by  it,  unless  it  contravenes  some  established  public 
policy.  There  is  no  claim  that  it  does  so.  This  contract 
relieves  the  transportation  company  from  liability  ^  for  the 
dangers  of  navigation^  fire,  collision,  or  delivery,  except  to 
land  goods  on  dock  or  pier."  The  argument  is,  that,  under 
the  contract,  mere  non-delivery  of  the  box  to  the  plaintiffs  or 
their  agent  does  not  give  a  right  of  action,  but  that  a  failure 
by  the  company  to  land  the  goods  on  dock  or  pier  is  essential 
to  such  right.  Assuming  that  this  position  is  well  taken  (as 
it  probably  is),  the  burden  is  upon  the  company  to  show  that 
the  box  was  so  landed.  We  find  no  testimony  in  the  record 
tending  to  show  that  the  box  was  removed  from  the  vessel 
on  which  it  was  carried  to  Milwaukee.  All  that  the  bill  of 
exceptions  contains  on  the  subject  is  the  statement  that  the 
defendant  gave  testimony  on  the  trial  ''tending  to  prove  the 
receipt  of  the  box  in  Milwaukee,  and  that  it  had  delivered 
it  to  said  Btolts;  and  upon  this  question  each  side  produced 
a  number  of  witnesses."  Certainl}*  these  statements  do  not 
show  that  any  testimony  was  given  tending  to  prove  the  box 
was  ever  landed  from  the  vessel.  Unless,  therefore,  some 
material  error  intervened  in  the  rulings  of  the  court  on  the 
trial,  the  judgment  is  correct. 

The  judgment  may  also  be  upheld  on  other  grounds.    The 
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equity  will  grant  a  stockholder  relief  against  such  gross 
violations  of  duty  on  the  part  of  the  officers  of  a  corpora- 
tion as  are  stated  in  the  complaint.  If  the  officers  are  dis- 
posed in  good  f^th  to  discharge  their  duty  to  the  corporation 
and  its  stockholders,  they  can  repair  their  wrongs  by  restor- 
ing the  property  which  they  have  unlawfully  taken,  without 
waiting  to  be  compelled  to  do  so  by  a  judgment  of  the  coart 
But  to  hold  that  a  stockholder  has  no  standing  in  court,  un- 
less he  has  requested  a  managing  body,  who  were  the 
wrong-doers,  to  grant  him  relief  from  their  fraudulent  acts,  is 
extending  the  general  rule  beyond  all  reasonable  bounds. 

For  these  reasons,  we  think  the  complaint  states  a  cause  of 
action,  and  that  the  demurrer  to  it  was  properly  stricken  off 
as  frivolous. 

By  the  Court.  The  order  of  the  superior  court  of  Milwan* 
kee  County  is  affirmed. 

COBFORATIOirS  —  SlOOKHOLDKR    MAT    MaIMTAOI    AonOH    AaAIMST. — All 

Individaal  stockholder  may  maintain  a  sait  in  equity  againat  a  eorporation 
to  recover  damages  for  depreciation  in  Talne  of  the  corporate  stock  and  prop- 
erty caused  by  the  frandulent  conduct  of  its  officers  and  directors:  CtUm  t. 
Sparkman,  73  Tex.  619;  ]5  Am.  St  Rep.  806,  and  noto;  Ooodin  ▼.  CUehf 
matieU.  Canal  Co.,  18  Ohio  St  169;  98  Am.  Dec  96,  and  particularly  note; 
TtUwiler  v.  Tushaiooaa  tie,  Co,,  89  Ala.  391.  It  is  not  necessary  in  such  an 
action  that  the  complaint  should  should  nesatire  knowledge  on  the  part  of 
the  stockholder  of  tho  misconduct  of  the  direotois:  JSfem  Ooi  ilc;  t. 
4S  Minn.  196;  J)am$  w.  OemmeO,  70  Md.  361 
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Oabribm.  —Burden  of  Proof  n  ufok  a  Carrixe  to  show  that  ho  has 
complied  with  his  contract^  and  though  his  contract  exempto  him  from 
'liability  for  the  "dangers  of  navigation,  fire,  collision,  or  delivery, 
except  to  land  goods  on  docket  or  pier,"  he  must  prors  that  he  landed 
such  goods  from  his  vesseL 

Carrikrs  arr  Presumbd  to  hatb  bbkn  Nrougsnt  whrr  Goods  abb 
Lost  and  the  circumstances  of  their  loss  are  not  explained. 

Casuurrs.  —Stipulation  ih  a  Shipping  Ricript  that  certain  restrictions 
of  liability  therein  contained  should  extond  to  and  inors  to  the  benofit 
of  any  other  carrier  to  whom  the  goods  might  be  delivered  for  shipment 
does  not  however,  protect  the  latter  carrier  if  it,  in  reoeiring  the  good% 
enters  into  a  contract  of  carriage  on  ito  own  account  from  which  the 
stipulation  in  question  is  omitted. 

Immatkrial  £rkor.  — Improper  admi.-sion  of  evidence  concerning  the  v^ae 
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and  identic  of  oertein  good*  Is  an  immaterial  error,  if  the  parties  have 
•tipnlated  what  tho  Taliie  of  rach  goods  is  and  there  is  no  question  of 
their  identity. 

Van  Dyke  and  Van  Dylej  for  the  appellant 
Stark  and  Sutherland^  for  the  respondents. 

Lton,  J.  The  pleadings,  the  undisputed  evidence,  and  th# 
special  verdict  establish  the  facts  that  the  transportation  com- 
pany received  the  box  of  clothing  in  controversy  at  Chicago 
for  shipment  to  Milwaukee,  and  failed  to  deliver  the  same  to 
the  plaintiffs,  who  were  the  owners  and  consignees  thereof; 
also  that  the  value  of  the  contents  thereof  was  $231.  On 
these  facts,  were  there  no  special  contract  restricting  the  lia- 
bility  of  the  transportation  company  for  the  loss  of  the  box, 
there  can  be  no  doubt  of  the  right  of  the  plaintiff  to  recover 
such  stipulated  value.  But  counsel  for  the  transportation 
company  contend  that  the  receipt  given  for  the  box  at  Chi- 
cago, by  the  transportation  company,  restricts  its  liability. 
Undoubtedly  that  receipt  contains  the  contract  of  shipment 
between  these  parties,  and  the  whole  of  it,  and  both  parties 
are  bound  by  it,  unless  it  contravenes  some  established  public 
policy.  There  is  no  claim  that  it  does  so.  This  contract 
relieves  the  transportation  company  from  liability  ^  for  the 
dangers  of  navigation,  fire,  collision,  or  delivery,  except  to 
land  goods  on  dock  or  pier."  The  argument  is,  that,  under 
the  contract,  mere  non-delivery  of  the  box  to  the  plaintiffs  or 
their  agent  does  not  give  a  right  of  action,  but  that  a  failure 
by  the  company  to  land  the  goods  on  dock  or  pier  is  essential 
to  such  right.  Assuming  that  this  position  is  well  taken  (as 
it  probably  is),  the  burden  is  upon  the  company  to  show  that 
the  box  was  so  landed.  We  find  no  testimony  in  the  record 
tending  to  show  that  the  box  was  removed  from  the  vessel 
on  which  it  was  carried  to  Milwaukee.  All  that  the  bill  of 
exceptions  contains  on  the  subject  is  the  statement  that  the 
defendant  gave  testimony  on  the  trial  '^  tending  to  prove  the 
receipt  of  the  box  in  Milwaukee,  and  that  it  had  delivered 
it  to  said  Stoltz;  and  upon  this  question  each  side  produced 
a  number  of  witnesses.''  Certainly  these  statements  do  not 
show  that  any  testimony  was  given  tending  to  prove  the  box 
was  ever  landed  from  the  vessel.  Unless,  therefore,  some 
material  error  intervened  in  the  rulings  of  the  court  on  the 
trial,  the  judgment  is  correct. 

The  judgment  may  also  be  upheld  on  other  grounds.    The 
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contract  of  carriage  in  exhibit  A  contains  no  expreBS  stipula- 
tion relieving  the  transportation  company  from  liability  for 
its  own  negligence,  and  the  non-delivery  of  the  box  to  plain* 
tiffs  —  the  circumstances  of  the  loss  thereof  being  unex- 
plained —  is  presumptive  evidence  of  negligence  on  the  part 
of  the  transportation  company.  It  was  so  held  in  Black  t. 
Goodrich  Tran$.  Co.,  55  Wis.  319,  U  Am.  Rep.  713,  where 
the  question  is  fully  discussed  in  the  opinion  by  Mr.  Justice 
Taylor,  and  many  cases  cited.  Such  ia  the  nettled  law  of 
this  state. 

Some  exceptions  were  taken  to  the  rulings  of  the  court  on 
the  trial.  Such  of  them  as  are  deemed  material  will  now  be 
considered.  The  shipping  receipt  given  by  the  Baltimore  and 
Ohio  Express  Company  for  the  box  in  question  at  Mew  York 
contained  provisions  relieving  that  company  from  liability  for 
loss  or  damage  thereto  occurring  in  a  variety  of  ways  not 
necessary  to  be  here  enumerated,  and  restricting  its  liability 
to  loss  or  damage  caused  by  its  own  fraud  or  gross  negligence, 
and  to  fifty  dollars  in  case  it  should  be  held  liable  for  any  such 
loss  or  damage.  It  also  contained  a  stipulation  that  all  the 
terms  of  the  contract  should  extend  to  and  inure  to  the  bene^ 
fit  of  any  other  carrier  to  whom  the  box  might  be  delivered 
for  shipment  to  its  destination.  This,  of  course,  includes  the 
defendant  company.  It  is  claimed  that  the  stipulations  in 
Fuch  shipping  receipt  operate  to  limit  the  recovery  in  this  ao* 
tion  to  fifty  dollars.  The  difficulty  with  this  proposition  is, 
that  the  contract  evidenced  by  such  receipt  is  between  the 
plaintiffs  and  the  express  company  only.  So  far  as  the  trans- 
portation company  is  concerned,  it  was  merely  a  proposition 
by  plaintiffs  to  that  company  to  carry  the  box  on  the  same 
terms  the  express  company  had  carried  it.  The  transporta-^ 
tion  company  was  at  liberty  to  accept  it  or  to  make  another 
and  different  contract  of  carriage.  It  chose  the  latter  course, 
and  entered  into  the  contract  with  plaintiffs  contained  in  ex- 
hibit A.  This  contract  was  made  by  the  express  company  as 
the  agent  and  in  behalf  of  the  plaintiffs,  and  inures  to  their 
benefit,  and  probably  would  charge  them  with  liability  under 
it,  were  any  claimed  and  proved.  The  New  York  shipping  re- 
ceipt of  the  express  company  was  offered  in  evidence  in  behalf 
of  defendant,  and  rejected  by  the  court.  For  the  reasons  altove 
stated,  it  failed  to  show  a  contract  between  the  parties  to  this 
action,  and  hence  was  properly  rejected. 

Objection  was  made  to  the  admission  of  certain  testimony 
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ofiered  by  Ibe  plaintiff  for  the  purpose  of  proving  the  yalae 
-and  idetniity  of  the  goods  in  the  box.  The  testimony  whb  re- 
•oeived.  So  far  as  the  value  of  the  goods  is  eoneemed,  that  was 
•determined  by  etipalation,  and  the  testimooy  thereby  became 
immateriaL  The  identity  of  the  goods  was  sufficiently  estab- 
lished by  the  other  testimooy  in  the  case.  Hence  if  the  testi- 
mony  was  improperly  admitted  it  could  not  have  harmed  the 
defendant,  and  its  admission  is  no  ground  for  a  reversal.  We 
fiiKl  DO  material  error  disclosed  in  the  record. 

By  the  Ooirsr.    Hie  judgment  of  the  circuit  court  Is  af- 
firmed. ^^^^ 

GARRivB8*-Bi7iti>m  ov  pROOV. — When  s  bill  of  lading  ezempii  s 
carrier  from  liability  for  hreakago^  b9  mwt^  is  an  aotioA  for  dama^ei,  fint 
bring  himself  within  the  ezoeption:  Wilting  ▼.  St,  Lom$  etc  B^y  Co.,  101  Ma 
-631;  20  Am.  St  Repb  6S6^  and  note.  The  burden  of  proof  \a  opon  a  earner 
to  show  that  he  complied  with  the  terms  of  tba  oontraot  of  carriage:  HuU  t. 
Ohieoffo  etc  B^jf  C7a,  41  Minu.  010;  IS  Am.  St  Rep.  722;  and  note. 

CABa»a9<*-BviDXiiOB  ov  NsouosnQS.  *-NoD-deIiv«r7  of  goods  at  point 
•of  destination  is  presumptive  evidence  of  negligence:  Whaler  ▼.  Ooeanie  etc 
Co.,  125  N.  7.  155;  21  Am.  St  Eep.  729,  and  note;  Leniton  T.  RawUsert  57 
Conn.  588. 

Con VKonvo  GaasiMS.  -*  A  oonneoting  earrier,  by  reeoiving  freight  from 
smother  carrier,  ander  a  eootraet  between  ibe  eonAigaor  and  the  liwbter,  be- 
'Oomes  the  agent  of  such  oarrier  to  oomplete  bis  oontraot  and  is  entitled  to 
the  benefit  of  all  Talid  limitations  of  the  carrier's  liability  contained  in  the 
contract:  8L  Louie  etc  i?>  Co.  ▼.  Weakly,  60  Ark.  3OT;  7  Am.  St  Rep.  104. 
<SosBpare  Ademm  Be.  Ok  w.  Hemri$,  190  Ind*  78}  It  Am,  St  Ref*  815^  and 
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Mining  CioMPAN7« 
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^Iv  av  Acisefii  mtjwn  tmm  Svoonwcmns  m  mm  Isbol- 
GoaioBAiiev  to  oompel  them  to  eoatrilMite  (fee  Ibe  p«.ymeat  ef  He 
d^bts,  it  is  only  aeoeesacy,  in  order  to  anake  out  a  frima  /ode  eaeeb  to 
estabtisli  that  they  have  not  in  good  faith  paid  tho  par  valno  for  tho 
stock  of  tho  oorpomtioa. 

<laBMMUKnoM.^THeOHJOA«o«of  ASvBseaxMaTevHV  GsjtmssL  fhuati 
0f  Aoorpeitttiai  to  pay  a'Sabeoriptipa;  4siinot  be  anrreiMiered  or  releesad 
by  the  direetonk  Xhejr  are  bound  to  oaU  in  that  vbiab  i»  anptidi  and 
to  earefnlly  hnsbaod  it  when  received. 

OMPomATTOMS.  —  UirpAn>  SuBsoBiraoir  to  the  eapitd  iMk  ef  a  oorpor>» 
tioa  le  an  oasst  to  whieb  its  «redit«rs  look  for  pajrnMnt  *nd  tbey  hawe 
ffif  Ttjmff  inffrt  1[^yrff  iite  wltoftie»,iiyiei»timTiyfif^frtl"^rt  duttht 
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OORPORATIOirfl.  ^  THB    I981TAH0B  OV   TEB  StOOK  Of  ▲  CORPOBATIOV  fOB  A 

Wholly  Ivadbqvatb  Oombidbratiov  it  m  much  a  fimiid  upon  its  ondi- 
Ion  M  though  tho  oorporatioD  had  difpoted  of  any  otiMr  dabi  duo  it  for 
a  wholly  inadeqoato  oonsidaration,  and  a  fcandolont  holder  of  stook  i« 
liable  to  the  orediton  for  its  par  Taliie^  leee  what  ho  has  paid  for  it  to 
the  oorporation. 

CbBPORATioir.  —  SuBflOBZBKB  lOB  SfOOK  ov  A  OoBPOKATKur,  whether  ho  b  to 
pay  for  it  in  money  or  in  property,  impliedly  agreee  to  pay  its  per  valm^ 
and  ao  far  ao  tho  ereditort  of  the  oorporatioA  art  ooooemed«  iti  dizoo- 
tort  cannot  relaaM  him  from  that  obltgatioa* 

CbaroRATioNs. — Svbscribbb  to  thb  Stock  ov  a  OoiroBATiov,  Who  Pad 
THaaaFOR  nr  Pbopbbtt  known  to  thorn  to  bo  worth  mnoh  leee  than  tho 
par  value  of  the  stook  rooeived  by  him,  ia  liaUo  to  the  orediton  of  Hm 
oorporation  for  tho  difierenoe  between  tho  Talno  of  oaoh  ptopwf^  aad 
the  par  ralne  of  the  etook  roceiTed  therafoi; 

Turner  and  Timlin^  for  the  appellant 

H.  NunnemcLeher^  R.  Nunnemacher^  H.  M.  Benjamin^  and 
WUliains^  Friend^  and  Bright^  for  the  reapoiidenU. 

Taylor,  J.  This  ia  an  appeal  from  an  order  austaining  a 
demurrer  to  the  complaint  of  the  plaintiff  in  the  action.  The 
complaint  ia  intended  to  set  up  a  cause  of  action  under  aec- 
tions  8216,  8217,  8219,  8221,  8224,  and  3226  of  the  Revised 
Statutes.  The  complaint  sets  forth  the  fact  that  the  plaintiflF 
is  a  judgment  creditor  of  the  defendant  corporation;  that  exe- 
cution upon  its  judgment  has  been  duly  issued,  and  returned 
unsatisfied.  It  also  alleges  that  the  corporation  is  insolventi 
and  unable  to  pay  its  debts.  The  complaint  then  alleges  that 
Herman  Nunnemacher,  Robert  Nunnemacher,  and  H.  M.  Ben- 
jamin are  stockholders  of  said  defendant  company,  and  seta 
forth  facts  which  show  that  they  have  not  paid  for  their  stock 
its  full  and  fair  value,  as  required  by  law,  so  as  to  relieve 
them  from  contributing  further  to  the  payment  of  the  debts 
of  said  company. 

It  is  not  seriously  contended  by  the  learned  counsel  for  the 
respondents  that  the  complaint  does  not  state  facta  sufficient 
to  show  that  these  defendants  are  stockholders  of  said  oorpo- 
ration, and  that,  as  between  them  and  the  creditors  of  said 
corporation,  they  would  be  liable  to  make  further  payment 
upon  the  stock  held  by  them  to  satisfy  the  debts  of  said  in- 
solvent corporation;  but  it  is  claimed  that  because  it  is  alleged 
in  the  complaint  that  these  stockholders  obtained  their  stock 
from  the  corporation  as  full-paid  stock  as  the  purchase  price 
paid  by  said  corporation  for  certain  mining  rights  sold  to  said 
oorporation  by  said  stock holderSy  the  plaintiff  does  not  make 
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out  a  case  against  iheae  stockholders,  notwithstandiDg  its  at 
legations  show  that  the  property  transferred  to  said  corpora* 
tion  was  not  in  fact  worth  one  tenth  part  of  the  par  Talne  of 
aaid  shares  of  stock  so  received  by  them  in  exchange  there- 
for, and  that  such  fact  was  well  known  to  said  stockholders 
at  the  time  they  received  their  shares  of  stock  therefor,  unless 
the  plaintiff  makes  the  farther  allegation  that  at  the  time  it 
gave  credit  to  said  corporation  it  was  ignorant  of  the  fact  as 
to  how  said  defendants  had  obtained  their  shares  of  stock, 
and  that,  relying  upon  and  believing  that  they  had  paid  full 
value  for  their  shares  of  stock,  it  gave  credit  to  said  corpora* 
tion.  The  claim  is,  that  the  same  rule  of  pleading  is  appli* 
cable  to  the  case  at  bar  as  is  applicable  to  an  action  to  recover 
damages  of  a  defendant  for  obtaining  goods  from  the  plaintiff 
by  false  and  fraudulent  representations  made  by  the  defend* 
ant  for  the  purpose  of  obtaining  such  goods,  and  that  in  such 
capc  the  plaintiff  must  allege  that  the  representations  were 
filse,  to  the  defendant's  knowledge,  and  that  the  plaintiff  re- 
lied upon  them  as  true,  and  gave  the  credit  or  made  the  pur- 
chase relying  upon  the  truth  of  such  representations. 

We  do  not  think  the  cases  are  at  all  analogous.  The  ease 
at  bar  is  in  the  nature  of  a  bill  in  equity  to  subject  to  the 
payment  of  debts  the  property  of  the  defendant,  which  it 
lias  conveyed  under  such  circumstances  as  the  law  declares 
to  be  fraudulent  as  against  its  creditors.  In  an  action  against 
the  stockholders  of  a  corporation  to  compel  them  to  contrib- 
ute to  the  payment  of  the  debts  of  the  insolvent  corpora- 
tion it  is  only  necessary,  in  order  to  make  out  a  prima  faeU 
case,  to  establish  the  fact  that  the  stockholder  has  not  In 
good  faith  paid  the  par  value  for  his  stock  to  the  corporation. 

The  nature  of  the  stockholder's  liability  to  the  creditors  of 
the  corporation,  when  such  corporation  is  bankrupt,  is  well 
stated  in  the  cases  of 'Upton  v.  TribUcoch,  91  U.  8.  47,  and 
Sanger  Y.  Upton^  91  U.  8.  60.  In  the  case  first  cited  the  court 
say:  ^*  The  capital  stock  of  a  moneyed  corporation  is  a  fund 
for  the  payment  of  its  debts.  It  is  a  trust  fund,  of  which  the 
directors  are  the  trustees.  It  is  a  trust  to  be  managed  for  the 
benefit  of  its  share-holders  during  its  life,  and  for  the  benefit 
of  its  creditors  in  the  event  of  its  dissolution.  This  duty  is 
a  sacred  one,  and  cannot  be  disregarded.  Its  violation  will 
not  be  undertaken  by  any  just-minded  man,  and  will  not  be 
permitted  by  the  courts.  The  idea  that  the  capital  of  a  cor- 
poration is  a  foot-bail,  to  be  thrown  into  the  market  for  the 
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4Mir|)08e  of  fipeoul&tion,  that  its  value  in%y  be  elevated  or  de- 
.praased  to  advaaoe  the  intereete  of  its  9Qanager8>  ia  a  oiodera 
and  if icked  invention.  Bqually  uneouod  is  the  e^union  thai 
the  obligatioQ  of  m  aahscriber  to  pay  hie  euhecription  may  be 
released  or  surrendered  to  Jnim  by  the  trueteee  of  the  com- 
pany. Tliis  has  been  often  attempted,  but  never  euccessfuUy. 
The  capital  paid  in,  or  promised  to  be  paid  in,  ia  a  fund  which 
the  trustees  cannot  squander  or  give  away.  They  are  bound 
to  oall  in  what  is  unpaid,  and  carefully  husband  it  when 
received."  In  the  second  case  cited  the  court  say:  '*The 
capital  Btock  of  an  incorporated  company  is  a  fund  set  apart 
Sot  the  payment  of  its  debts.  It  is  a  substitute  for  the  per^ 
aonal  liability  which  subsists  in  private  copartnerships.  When 
debts  are  incurred,  a  contract  arises  with  the  creditors  that  it 
aball  Jiot  be  withdrawn  or  applied  otherwise  than  upon  their 
demands,  until  such  deiuands  are  satisfied.  The  creditors 
have  a  lien  upon  it  in  equity.  If  diverted  they  may  follow 
it  as  far  as  it  can  be  traced,  and  subject  it  to  the  payment  of 
their  claims,  except  as  against  holders  who  have  taken  it  bona 
fide  for  a  valuable  consideration  and  without  notice.  It  is 
publicly  pledged  to  thoae  who  deal  with  the  corporation  for 
tbnir  security.  Unpaid  stock  is  as  much  a  part  of  this  pledge 
and  a»  much  a  part  of  the  assets  of  the  company  as  the  cash 
which  has  been  paid  in  upon  it.  Creditors  have  the  same 
right  to  look  to  it  as  to  anything  else,  aodihe  sanoo  right 
to  insist  upon  ite  payment  «s  upon  ibe  payment  of  any  other 
debt -of  ihe  company.  As  rci^ds  creditors,  there  is  no  dia- 
tiaction  between  such  a  demand  and  any  other  asset  which 
nay  £>rm  a  part  of  the  property  and  effects  of  the  corpora- 
tion," 

Under  the  rule  stated  in  these  opinions,  that  the  eajnial 
stock  of  a  corporation  is  an  asset  of  the  oorporaiion,  held  in 
trust  for  the  benefit  of  the  corporation  and  of  its  crediton 
when  bankrupt,  it  follows  logically  that  when  the  oorporatioo 
diaposes  of  this  stock  for  a  wholly  ioadequate  oonsidexation, 
it  is  as  much  a  fraud  upon  the  creditors  of  the  corporatioD  aa 
though  the  corporation  had  disposed  of  any  of  its  other  debts 
dae  to  the  corporation  for  a  wholly  inadequate  consideration. 
It  difiers  from  the  other  tangible  assets  of  the  corporation,  aa 
between  the  creditors  of  the  corporation  and  the  stockholder^, 
in  this,  that  when  the  tangible  assets  of  the  corporation  are 
icaudulently  conveyed,  the  creditor  can  only  take  the  prop* 
ar^  so  conveyed  in  satisfaction  of  his  debt,  but  cannot  compel 
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the  fraudulent  vendee  to  pay  the  creditor's  debt  unless  be  has 
dTsposed  of  the  property  fraudulently  received  by  him,  and 
in  tbnt  event  he  must  account  for  wiiat  he  b.as  received  for  it, 
or  for  itB  Mr  Tulae^  but  the  fraudulent  holder  of  stock,  under 
tbe  ooiinuon  Hm  avid  itnder  our  statute,  becouier  liable  to  tlie 
creditors-  fov  tbe  par  valua  of  the  stock,  less  what  he  has  paid 
for  it  to  the  corporation.  The  law  makes  the  fraudulent 
koidier  &[  Btock,  so  far  a» eredi tora  are  ooncerned,  a  debtor  to 
the  conrpany  for  its  par  value,  and  as  to  creditors  he  cannot 
relieve  hijuself  of  this  obligation  until  the  debts  of  the  corpo- 
ration are  paid.  Under  seclions  1753  and  1758  of  the  Revised 
StatuieR«  whioh.  ar#  not»  perhaps,  materiftlly  different  from 
tba  oammon  law,  the  subscriber  for  stock  of  a  corporation, 
whether  he  is  to  pay  for  it  in  money  or  in  property,  impliedly 
agrees  to  pay  its  par  value  therefor,  and,  so  far  as  creditors  of 
the  corporatioQ  are  eoucerned,  the  trustees  of  the  corporation 
cannot  roloase  bini  Erora  that  obligation. 

In  the  ease  at  bar  the  facts  stated  in  the  complaint  show 
that  nearly  all  the  capital  stock  of  the  corporation  was  issued 
aad  delivered  to  the  stock  hoi  de.ri>  named  in  the  complaint  for 
a  noaunal  conaideration,  and  the  presumption  of  the  law  is, 
that  such  a  transfer  of  the  stock  is  a  fraud  upon  the  creditors 
of  the  corporation,  and  that  as  to  such  creditors  the  parties  to 
whom  the  stock  was  issued  must  be  hel.d  liable  to  a  further 
payment  upon  their  stock  to  the  par  value  thereof,  if  it  be 
necessary  to  make  f^eh  further  payment  to  satisfy  the  debts 
of  the  corporation.  The  allegations  of  the  complaint,  which 
are  aUmiileii  to  be  true  by  the  demurrer,  show  conclubively 
that  the  stockholder  defendants  have  not,  as  between  them- 
selves and  the  creditora^  paid  in  full  for  their  stock,  and 
are  therefore  liable  to  make  further  pa3^ments  for  the  bene* 
fit  of  the  plstintiff  as  a  creditor  of  the  corporation.  This  is  all 
that  is  Dooessary  under  our  statute  or  at  common  law  to 
make  a  case  against  tiie  etocklioldcr  of  unpaid  stock  in  favor 
of  a  creditor  of  tbe  insolvent  corporation. 

That  tba  defendanta  may  be  able  to  defeat  this  claim  of 
the  creditor  of  the  corporation,  by  showing  that  at  the  time 
big  debt  was  incurred  he  knew  that  the  stock  of  the  corpora- 
tion had  all  been  issued  in  payment  for  property  of  a  value 
very  much  less  than  the  par  value  thereof,  is  a  question  which 
does  uot  arise  on  this  demurrer.  Such  a  defense  is  in  the 
nature  of  an  estoppel  upon  the  plaintiff,  and  need  not  be 
negatived   in   the  complaint.     All  the  cases  cited  by   the 
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learned  counsel  for  the  appellant  to  sustain  his  oontention 
were  cases  arising  upon  the  trial  of  the  issues  in  the  eaae^ 
and  not  upon  a  demurrer  to  the  pleading  of  the  plainti£ 

By  the  Court.  I'he  order  appealed  from  is  reversed,  and 
the  cause  is  remanded,  with  directions  to  OTerrule  the  de- 
murrer, and  for  further  proceedings  according  to  law. 

I1T8OLVKNT  COBPORATKHTS  —  LlABILrrr  OV  STOOKHOLDKlia. — FoT  tiM  Ul^ 

bility  of  stockholders  to  creditors  of  the  corporation  for  eorporate  debts,  m 
well  as  the  method  of  enforcing  such  liability,  see  extended  note  to  Thon^ 
9on  ▼.  Reno  8av.  Bank,  8  Am.  St  Rep.  S06-873;  Barrkk  t.  G^ard,  47  Ohio 
St  180;  21  Am.  St  Rep.  19^  and  note  SOS,  806w 

CoRPORiTioirs — LTAWLirr  of  Subsoribvbs.  -»  Snbseribers  who  havo  paid 
the  full  amount  of  the  shares  for  which  their  sabeoriptions  caU  cannot  be 
bound  by  assessmeuto  for  any  purpose  but  for  debts:  Ltneadar  Siartk  Co,  t. 
Moone,  62  N.  H.  67 1.  But  subscribers  are  liable  to  corporation  creditors  to  tho 
full  amount  of  their  bona  fide  subscriptions:  Tama  Water  P.  Co,  t.  HcfkimM, 
79  Iowa,  653;  and  they  cannot  set  off,  as  against  a  judgment  ereditor  of  the 
corporation  seeking  to  subject  the  unpaid  subscriptions  dno  from  ihom  to 
the  corporation,  the  amount  of  debts  owing  to  them  from  tho  oorporation: 
Tama  Water  P.  Co,  ▼.  Hopkine,  79  Iowa,  653.  Where  the  stock  is  not  sab- 
scribed  for  up  to  the  minimum  of  the  capital,  and  none  of  the  stock  is  paid 
in,  but  the  corporations  organize  and  proceed  to  business,  contracting  debts 
beyond  the  nominal  capital,  they  perpetrate  a  legal  fraud  upon  tho  oredi* 
tors,  and  must  make  good  the  minimnm  capital,  with  interest  thoreon,  if 
necessary  to  pay  the  corporate  debts:  ^arnf  ▼•  Bttk  etc  Hdw.  Cb.»  83  G(a. 
471.  In  WiulehiU  v.  Jacobs,  75  Wis.  474,  where  paid-up  stock  was  issued  for 
property  received  by  the  corporation,  tho  court  held  that  the  holdors  thereof 
eannot  be  charged  with  a  debt  of  the  corporation  on  the  groond  thaft  saoh 
stock  was  not  in  fact  f nlly  paid,  ozoept  in  tho  ease  of  fnuuL 


Haob  V.  Campbell. 

(78  WiscoKsiN,  673.) 
PABTNBRSHIP.  —  AsSUMTflON    BT   A    PaRTNBRSHIP  OV  A  DUV  OF  OhB  OV 

ira  MncBXRS  is  not  a  fraud  upon  the  partnership  orsditofs^  if  tho  flni 
is  solvent  and  able  to  pay  its  other  debts  at  the  time. 

Pabtnessbip,  AHSUMpnoiT  of  Debt  bt. — The  failnro  to  onter  on  tho 
books  of  a  partnership  a  eredit  for  moneys  alleged  to  haFO  boon  loaned, 
or  to.  give  any  security  for  snch  money,  or  to  make  any  agroomont  as 
to  when  it  should  be  repaid,  are  oironmttanoes  properly  to  bo  oooaid- 
ored  in  determining  whether  such  loan  was  in  ftust  mads^  but  do  not 
prevent  it  from  becoming  a  Taltd  partnership  debt^  if  tho  Jury  are  sa^ 
isfied  that  it  was  made  in  good  faith  and  without  any  fraudulent  pur- 
pose. 

Pbihrxnob  mat  bb  OiTBir  BT  A  Failino  Dbbiob  to  any  of  his  oreditot% 
either  by  paying  or  securing  a  debt,  and  his  other  creditors 
that  account^  avoid  the  payment  or  invalidate  the  security. 
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K  ^  Obm  Pabtmul  mat  SaoiTBa  a  Fibm  Dut,  in  th*  abtdiMt 
of  bis  oopartner,  and  without  his  knowledge  and  oonsent^  by  •zeeuting 
a  mortgage  in  the  name  of  iha  firm  upon  its  personal  property. 

CBATriL  Monro  AOB—CHAirGB  or  Poasnaaioii.  —  A  mortgagee  may  em- 
ploy a  mortgagor  to  remain  in  possession  of  ehattels  mortgaged,  and  to 
sell  them»  and  to  pay  the  prooeeds  of  the  sale  in  satisfaotion  of  the 
mortgage. 

PsAonon. » Pnoov  ov  Valiti  n  UnHioiaaABT  in  an  notion  of  trorer, 
when  the  answer  alleges  that  it  is  not  of  greater  value  than  a  speoifled 
som,  and  the  reooTory  was  for  a  snm  lees  than  that  thus  admitted. 

Bay  8,  Reid  and  Charle$  P.  Brwon^  for  the  appellant* 
TPl  OoM,  for  the  respondent. 

CoLB,  C.  J.  It  would  be  impossible,  without  writing  a 
very  long  opinion,  to  notice  in  detail  all  the  errors  assigned 
for  a  reversal  of  the  judgment  in  this  case,  nor  is  such  an 
extended  discussion  necessary  to  dispose  of  the  questions  in- 
volved. A  reference  to  a  few  elementary  principles  of  law  is 
all  that  need  be  said  upon  the  numerous  errors  assigned. 

The  plaintiff's  right  to  recover  the  value  of  the  goods  in 
controversy  depends  entirely  upon  the  validity  of  a  chattel 
mortgage  given  to  him  by  the  Hage  Brothers,  dated  May  8, 
1886.  If  that  mortgage  is  valid  as  against  the  creditors  of 
the  firm,  the  judgment  is  correct.  The  objection  taken  to 
this  mortgage  is,  that  it  was  not  given  to  secure  the  payment 
of  a  partnership  debt,  and  is  therefore  void  as  to  the  firm 
creditors.  We  think  the  jury  must  have  found,  under  the 
charge  of  the  court,  that  the  mortgage  was  given  to  secure 
the  bona  fide  indebtedness  of  the  firm,  and  that  there  was  no 
fraudulent  intent  in  giving  it  That  there  was  evidence 
tending  to  establish  these  facts  cannot  be  successfully  de- 
nied, if  the  plaintiff's  testimony  is  to  be  believed;  for  he  tes- 
tified, in  substance,  that  he  loaned  Ivor  Hage  six  hundred 
dollars  in  June,  1884,  and  that  before  Christmas,  1885,  he 
loaned  both  Iver  and  Torger  two  hundred  dollars  more.  In 
June,  1884,  Iver  and  one  Canudson  were  in  partnership;  and 
the  plaintiff  said  the  six  hundred  dollars  which  he  loaned 
Iver  Hage  was  used  by  them  to  purchase  goods  for  the  firm. 
It  does  not  clearly  appear  that  Iver  made  the  loan  of  six 
hundred  dollars  for  the  firm  of  Hage  and  Canudson,  though 
probably  the  loan  inured  to  the  benefit  of  the  firm.  The 
plaintiff  does  say  that  Canudson  had  nothing  to  do  in  bor- 
rowing the  six  hundred  dollars  from  him;  by  which  he 
means,  as  we  understand  his  testimony,  that  Canudson  did 
not  act  in  the  matter.    This,  of  course,  might  be  true,  and 
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still  it  might  be  the  fact  that  Iyer  acted  for  the  firm  in  mak« 
ing  the  loan.  It  aatisfactorily  appears  that  the  firm  had  the 
beuefii  o{  the  loan,  and  that  the  monej  was  i4>idied  to  pur* 
ehase  goods  for  the  firm.  But,  it  is  said,  wm  eonstni  but  this 
six  hundred  dollars  was  Iyer's  contribution  to  the  capital 
stock  of  the  partnership. 

But  the  matter  as  to  whether  this  debt  was  one  that  the 
firm  wae  liable  to  -pBj  does  not  rest  upon  the  facte  aboye 
stated.  It  appears  that  in  the  spring  or  summer  of  1885, 
Torger  Hage  purchased  the  interest  of  Canudson  in  the 
firm,  and  that  then  he  and  Iver  both  promised  to  pay  the 
plaintiff  the  six-bundred-dollar  loan.  Now,  if  it  be  assumed 
that  the  six  hundred  dollars  was  originally  loaned  to  Iyer, 
and  that  it  was  his  indiyidual  debt^  yet  as  the  money  bad 
been  used  to  purchase  goods  for  the  firm,  could  not  the  part- 
ners, when  the  new  firm  was  organized,  assume  this  debt, 
and  bind  the  firm  to  pay  it?  There  is  nothin;^  to  show  that 
the  firm  was  ineolyent  at  this  time,  and  we  suppose  it  might 
bind  the  firm  to  pay  the  indiyidual  debt  of  one  of  the  partners. 
We  do  not  understand  that  such  an  application  of  the  assetSi 
or  such  a  liability  assumed,  would  be  a  fraud  upon  partnw* 
ship  creditors,  if  the  firm  was  ooWent  and  able  to  pay  its 
other  debts  at  the  time.  The  learned  circuit  court  distinctly 
charged  that  if  the  debt  was  the  individual  debt  of  Iyer 
Hage,  it  must  haye  been  assumed  by  the  partnership,  so  as 
to  become  a  firm  liability,  in  order  to  sustain  the  mortgage 
which  was  subsequently  given.  But  that  a  solvent  firm 
might  assume  the  individual  debt  of  one  of  the  partners,  and 
agree  to  pay  it  out  of  the  partnership  property,  and  give  a 
valid  mcNTtgage  on  its  stock  for  that  purpose,  providing  the 
transaction  was  free  from  firaud,  is  clear.  So  that  if,  at  the 
time  the  new  firm  was  organised,  the  debt  became  a  partner- 
ship  liability  by  the  firm's  assuming  it  and  agreeing  lo  pay 
it,  then  the  claim  stood  upon  the  same  footing  as  any  other 
firm  debt.  This  is  not  the  language  of  the  charge,  but  is  its 
meaning,  and  the  sense  in  which  the  jury  must  naturally 
have  understood  it 

It  seems  to  us  the  court  was  right  in  this  view  of  the  law. 
There  can  be  no  doubt  that  the  jury  were  satisfied  from  the 
evidence  that  when  the  new  firm  was  organised  this  six- 
hundred-dollar  loan  wae  assumed  by  the  firm  and  became 
the  partnership  debt  of  Hage  Brothers;  and  it  is  not  claimed 
that  the  firm  was  insolvent  at  that  time.    If  the  firm  was  in- 
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solvent,  H  cooM  not  aestiine  the  individual  debt  of  a  partner 
and  secure  its  pajment  by  a  mortgage  upon  the  partiiership 
property,  ae  evch  an  act  would  be  in  fraud  of  the  partnership 
creditors,  who  had  the  right  to  be  first  paid,  and  so  the  jury 
were  instructed. 

As  to  the  two  hundred  dollars  which  the  plaintiff  loaned 
Hage  Brothers  about  a  month  before  Ghristniaa,  in  1886^ 
there  ean  be  no  question  but  that  it  was  a  partnership  debt 
It  is  argued  that  if  the  six^hundred-dollar  loan  had  in  fact 
become  a  partnership  debt,  the  books  of  Hage  Brothers 
should  have  shown  a  credit  for  that  amount  in  favor  of  the 
plaintiff,  or  that  a  note  or  some  security  should  have  been 
given  the  plaintiff  as  evidence  of  the  firm  liability.  Correct 
business  methods  would  doubtless  have  required  some  entry 
ot  the  transaction  upon  the  books  of  the  firm,  but  the  business 
seems  to  have  been  done  very  loosely,  the  parties  having  con- 
fidence in  each  other,  and  trusting  to  the  oral  agreement  It 
does  not  appear  that  there  was  any  entry  made  of  the  two 
hundred  dollars  on  the  firm  books,  or  any  note  given  for  it, 
though  unquestionably  it  was  a  loan  to  the  firm  of  Hage 
Brothers.  The  court  instructed  the  jury  that  the  facts  that 
the  books  of  Hage  Brothers  did  not  show  a  credit  in  favor 
of  the  plaintiff  for  his  money  loaned,  and  that  no  note  was 
{^ven  nor  security  taken,  nor  agreement  made  as  to  when  the 
money  was  to  be  repaid,  were  circumstances  to  be  weighed 
when  considering  the  credibility  of  the  plaintiff's  testimony. 
These  were  proper  mrttters  to  be  considered  in  determining 
the  question  as  to  whether  the  debt  was  a  valid  partnership 
liability,  or  whether  the  chattel  mortgage  was  given  for  any 
fraudulent  purpose. 

The  mortgage  was  given,  as  we  have  said,  on  the  8d  of 
May,  1886.  At  that  time  the  firm  of  Hage  Brothers  was  em* 
barrassed  and  in  failing  circumstances.  But  the  mortgage 
was  given  by  one  partner  in  the  absence  of  the  other  partner, 
to  secure  an  existing  firm  liability.  Could  not  such  a  secu« 
rity  be  given  to  secure  an  honest  bona  fide  debt,  where  there 
was  no  intent  to  cover  up  property  for  the  benefit  of  Hage 
Brothers,  or  to  defraud  their  other  creditors?  We  suppose 
the  plaintiff  had  the  right  to  take  the  mortgage  and  secure  iiim- 
self,  even  though  the  other  creditors  might  suffer  by  his  doing 
BO.  One  creditor  has  the  right  to  induce  a  failing  debtor  to 
pay  or  secure  his  debt,  and  the  fact  that  they  might  lessen 
the  ability  of  the  debtor  to  pay  other  creditors  does  not  neces- 
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Barily  avoid  the  payment  or  iDvalidate  the  security.  The 
mortgage  was  given  to  secure  the  payment  of  $910.61,  the 
amount  of  the  firm  debt,  and  the  property  mortgaged  was  not 
worth  much  more  than  that  sum. 

There  is  an  objection  that  the  property  was  not  sufficiently 
described  in  the  mortgage,  but  we  think  the  objection  is  not 
well  taken.  The  schedule  referred  to,  and  attached  to  the 
mortgage,  clearly  identifies  and  describes  the  property  em- 
braced in  the  instrument.  It  does  describe  the  articles  in  the 
show-cases  with  sufficient  fullness  to  indicate  what  property 
was  intended  to  be  covered  by  the  mortgage. 

The  mortgage  was  given  by  Torger  Hage  on  behalf  of  the 
firm,  in  the  absence  and  without  the  knowledge  of  the  other 
partner,  Iver  Hage,  who  was  absent  in  Dakota.  We  suppose 
one  partner  may,  without  the  consent  of  his  copartner,  being 
absent,  pay  a  debt  or  execute  a  mortgage  in  the  name  of  the 
firm  upon  partnership  property  to  secure  a  firm  debt.  The 
power  of  each  partner  to  bind  the  firm  fairiy  extends  to  such 
a  transaction,  unless  restricted  by  the  articles  of  copartner^ 
ship,  and  it  does  not  appear  that  there  was  any  such  restric- 
tion on  the  power  of  the  partner  in  this  ca'se.*  It  was  clearly 
within  the  scope  of  the  implied  authority  of  Torger  to  execute 
the  mortgage,  as  mu  h  as  selling  the  goods  or  collecting  the 
debts  due  the  firm.  This  proposition  seems  too  plain  to  re- 
quire discussion. 

The  mortgagee,  deeming  himself  insecure,  took  possession 
at  once  of  the  mortgaged  property,  as  he  had  the  right  to  do, 
and  employed  Torger,  as  agent  or  clerk,  to  sell  the  goods  and 
pay  over  the  proceeds  to  him,  to  be  applied  upon  the  mort- 
gage debt.  There  is  no  legal  objection  to  such  an  arrange- 
ment. It  certainly  did  not  create  any  secret  trust,  as  counsel 
suggests.  The  plaintiff  might  employ  the  mortgagor  to  sell 
the  goods  for  him,  and  pay  over  the  proceeds  of  all  sales 
made. 

The  action  is  for  a  wrongful  conversion  of  the  goods,  alleged 
in  the  complaint  to  be  of  the  value  of  $1,147.41.  The  defend- 
ant, as  sheriff,  seized  the  goods  under  attachments  issued  in 
favor  of  the  creditors  of  the  firm  of  Hage  Brothers.  In  the 
answer  the  defendant  denies  that  the  goods  were  ^'of  any 
other  or  greater  value  than  $917.63.'*  This,  fairly  construed, 
must  be  deemed  to  refer  to  the  mortgaged  property  mentioned 
in  the  complaint.  A  point  is  made  that  the  value  of  the  prop- 
erty was  not  proven  on  the  trial.     It  certainly  appears  that 
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the  property  did  not  exceed  the  amooDt  due  upon  the  note 
and  mortgage,  and,  in  yiew  of  the  admission  in  the  answer  as 
to  the  value,  we  think  no  farther  proof  as  to  that  fact  was  ne- 
eessary.  The  recovery  was  less  than  the  value  stated  in  the 
answer,  and  the  interest  thereon  to  the  commencement  of  the 
action. 

This  disposes  of  all  the  material  questions.  The  case  seems 
to  have  been  fairly  submitted,  under  proper  instructions  as  to 
the  law  for  the  guidance  of  the  jury,  and  the  judgment  of  the 
cijr^uit  court  must  be  affirmed. 

By  the  Coubt.    Judgment  affirmed. 

pARTiiBBaHiP-^ AsBUMiNO  DxBT  OF  Ohb  Pabtmsr.  —While  the  seneral 
role  ia,  that  one  partner  eannot  use  firm  assets  to  dischu^e  his  indmdasl 
liabilities:  Janneg  ▼.  Springer,  78  Iowa,  517;  10  Am.  St  Rep.  400,  and  notei 
#Mcft<  ▼.  BvaiUf  52  Ark.  556;  yet  a  firm  may,  by  consent^  assome  or  pay  off 
the  indiyidosl  indebtedness  of  one  cl  its  members:  Sdumdlapp  y.  Currie^ 
65  Miss.  597;  30  Am.  Rep.  590,  and  note  533-537;  Seigel  ▼.  ChUUey,  28  Pa. 
St.  279;  70  Am.  Deo.  124;  MUUr  ▼.  Sioite,  69  Wis.  617;  or  the  debts  of 
a  former  firm  eomposed  partly  of  the  same  persons:  Herman  y,  Pcuit,  81 
Gal.  625.  Withoat  the  oonsent  of  the  firm,  it  oannot  be  bound  by  oontraots 
•f  indebtedness  entered  into  by  one  of  its  members  upon  his  o^Mm  aooonnt, 
notwithstanding  the  faot  that  the  goods  purchased  or  the  moneys  borrowed 
by  snch  member  are  subsequently  used  for  firm  purposes:  National  Bank  t. 
Ifeader,  40  Minn.  323;  Leverone  ▼.  HUdreth,  80  CeL  139.  A  mortgage  given 
by  an  insolvent  firm  to  secure  money  loaned  to  a  member  thereof  is  void  as 
against  the  firm  creditors:  Cn&6  v.  Mwree,  71  Wis.  322.  Bat  see  Bemhdmer 
▼.  BlndJcopA  116N.  Y.  428;  15  Am.  St  Rep.  414;  Hanover NaL  Bankr.  KUin, 
64  Miss.  141;  60  Am.  Rep.  47. 

Djutob  ahd  CfiBDrroR  —  PasFBaBNCis.  —  An  insolvent  partnership  may 
make  preferenoes  among  creditors  of  the  firm,  and  one  partner,  even  with« 
out  the  knowledge  or  oonsent  of  his  oopsrtners,  may  transfer  the  partnership 
property  to  a  firm  creditor  in  satisfaction  of  his  debt:  Bulger  v.  Ro^e,  119 
N.  IT.  459.  Compare  PaUon  v.  L^Mek,  86  Va.  421;  19  Am.  St.  Rep.  902. 
and  note. 

Chattk.  MoitTOAOM  —  Chavob  Of  PoasBsnosr.  —  A  chattel  mortgage  Is 
■ot  void  as  to  creditors,  which  allows  the  mortgagor  to  retain  possession  of 
the  mortgaged  property  and  sell  the  same  in  the  usual  course  of  business, 
uder  an  express  provision  reqairing.that  the  profits  must  be  applied  to  the 
satisfaction  of  the  mortgagee's  debt:  SkntU  v.  Hodge,  121  N.  7. 671;  HuMkk 
▼.  Mwrie,  131  IlL  587.  Compare  PetAod§  ▼.  Lamitm^  61  Vt  818;  16 
BL  Repi  908,  and  note  912-4I17. 
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(7t  WlBCOMBlV,  iOl] 

Jirsr  niAt.— It  n  IiiritopKB,  ow  ah  ExAiciNAnoir  ov  a  Jorob  ev  ms 
VoiB  Ita%  to  pomil  him  to  be  Mked  whether  he  had  a  prejndioe  for 
or  against  ekarnmrt  parties,  or  against  persons  engaged  ia  thm^mHm§t 
though  tbo  aetioii  it  to  rooover  daoagos  lor  the  sheotuig  of  the  plaintiff 

while  he  and  others  were  engaged. in  giring  the  defendant  a  cfiotivairL 

JVBT  TbIAL -^  PaBJUDieB  AOAIMST  A  CrIMB.  —  JuROR  IS  NOT  DiSQUALlFIBD 

from  trying  a  person  aoeosod  of  n  particular  crime  by  the  faot  that  ho 
has  a  prejudice  against  snch  crime. 

Gbarivari  Party,  Rbsistanob  Ta  —  It  io  error  to  charge  n  Jury,  la  an 
action  to  recover  damages  for  being  shot  at  a  ^arivari  party,  that  d^ 
fondant  was  bonnd  to  inform  such  party  of  the  faot  that  their  riotous 
oondnot  was  endangering  the  life  of  his  wife  and  children,  before  talcing 
effectual  means,  by  shooting  and  otherwise,  to  drive  them  away«  It  is 
not  tme  that  one  who  is  being  charivaried  for  the  third  time  by  persons 
who  on  the  prevtons  times  were  warned  away  and  directed  to  desist^  and 
who  then  treated  such  warning  with  derision,  and  abusive  and  insult- 
ing remarks,  has  no  right  to  fire  into  a  body  of  rioters  withont  notioo 
and  without  commanding  them  to  disperse. 

JvRT  Trial. — It  is  Brror  not  to  Charob  a  Jurt  ov  thb  Ebsbntial 
Dutbrknob  between  an  assault  by  one  person  and  by  a  body  of  rioters, 
in  an  action  to  recover  damages  for  being  shot  by  one  whom  the  plain* 
tiff  and  others  were  charivaring  in  a  riotous  manner,  firing  guns,  blow- 
ing  horns,  drumming  on  pans,  and  making  all  kinds  of  hideons  noises 

BlOT,    RiSISTANOB    TO.  —  A    RiOT    18    ALWAT8    RXGARDKD    IN    LaW    At    A 

Dangerous  Ocourrbnos,  and  it  is  impossible  to  conjecture  or  ascertain 
beforehand  to  what  extremities  of  lawlessness  or  crime  the  excitment 
or  confusion  may  lead.  A  private  person,  who  cannot  otherwise  eop- 
press  or  defend  himself  from  rioters,  may  justify  or  excuse  the  nee  of 
fire-arms  or  other  deadly  weapons,  becanse  it  is  both  a  right  and  a  dn^ 
to  protect  one's  self  and  family  and  to  aid  in  preserving  peace. 
8BLr-DBrBN8R.  —  One  assaulted  in  such  a  way  as  to  induce  in  htm  a  reason- 
able belief  of  danger  of  losing  his  life  or  of  suffering  great  bodily  ham^ 
ia  justified  in  defending  himself,  although  the  danger  is  not  real,  bat 
apparent  only.  A  person  will  not  be  held  responsible,  civilly  or  erinu« 
■ally,  if  he  acts  in  self  •defense  from  a  real  and  honest  oonvietion  indoced 
by  reasonable  evidence,  althong^  bo  may  have  boon  mistaken  as  to  Ibo 
extent  of  the  aetnai  danger. 

• 

Maurice  MeKenna  and  JL  J,  Naahj  for  the  appelUtni. 

Ditffy  and  McCrory^  and  C.  E.  Sliepard^  for  the  respondanl 

CoLB,  C.  J.  "We  have  had  occasion  heretofore  to  conmder 
the  tranBactions  which  gave  rise  to  this  action:  Biggins  v. 
Minaghan,  76  Wis.  298;  Minaghan  v.  State,  77  Wis.  643.  It 
is  a  matter  of  regret  that  the  cause  was  not  fairly  tried  at  the 
last  time,  so  as  to  stop  this  expensive  litigation,  which  is  rn- 
inous  to  both  parlies,  however  it  might  finally  reault.    Bat 
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we  think  such  error  intervened  on  the  trial  that  there  must 
be  a  reversal  of  the  judgment. 

The  first  error  assigned  which  we  shall  notice  was  the  man* 
ner  of  selecting  the  jury.  On  the  voir  dire  the  plaintiff's 
eounsel  was  permitted  to  ask,  against  the  objection  of  the  de- 
fendant, whether  the  juror  had  any  prejudice  for  or  against 
eharipari  parties,  or  if  be  entertained  any  prejudice  against 
parties  that  engaged  in  charivaring.  The  learned  circuit 
judge  seems  to  have  had  some  doubt  about  the  propriety  of 
this  coarse  of  examination,  and  we  think  it  was  wholly 
wrong.  Every  good,  law-abiding  citizen  must  and  does  con* 
demn  such  unlawful  and  riotous  assemblies.  They  are  wholly 
indefensible  in  law  and  morale,  and  are  reprobated  by  every 
well-disposed  person.  With  the  same  propriety  a  juror  oalled 
tipon  to  try  a  man  charged  with  a  criminal  act  might  be  asked 
if  he  had  or  entertained  any  bias  or  prejudice  for  or  against 
crime  or  criminals.  Persons  are  undoubtedly  entitled  to  a 
tair  and  impartial  jury  to  try  a  cause;  and  where  it  appears 
that  a  juror  is  prejudiced,  of  course,  upon  a  knowledge  of  the 
facts,  or  that  he  has  bias  or  prejudice  in  favor  of  or  against 
one  of  the  parties,  he  is  disqualified.  But  if  he  has  no  actual 
bias,  and  is  able  to  hear  the  evidence  and  decide  upon  it  im- 
fMirtially,  under  the  guidance  of  the  court  as  to  the  law,  what- 
ever may  be  his  views  as  to  the  enormity  of  crime  ia  the 
sfastract,  he  is  legally  qualified  as  a  juror.  Such  a  juror  will 
iry  the  issues  fairly  aod  without  prejudice  to  the  substantial 
rights  of  either  party.  The  course  of  the  examination  as  to 
the  oompetency  of  the  jurors  we  deem  irregular  and  wrong. 
It  resulted  in  excluding  at  least  one  qualified  juror  (De 
flouth)  from  the  paaeL  We  do  not  understand  that  a  preju- 
<lie8  entertained  by  a  juror  against  a  particular  crime  consti- 
tetse  a  sttffioieiit  ground  for  excluding  bira  when  called  to  try 
a  person  &r  such  offense:  See  WUliami  y.  StaU^  8  Ga.  453; 
FarUr  v.  SiaU,  84  6a.  262;  UniUd  Siale$  v.  iVoetti,  17  Blatchf. 
664;  1  Fed.  Rep.  426;  United  Staiee  t.  Hani§ay,  2  Wail.  Jr. 
i88.  It  would  be  almost  impossible  to  obtain  a  panel  in  a 
case  if  every  catiasn  was  excluded  from  it  who  had  a  pngu- 
diee  against  or  was  opposed  to  cftoiivart,  which  is  in  law  a 

_  _  _  • 

on  me. 

But,  while  we  express  our  etmphatie  diaapproral  of  the 
«oane  pursued  in  the  examination  of  the  jurors  on  the  voir 
din,  we  do  not  referee  the  jodgmeat  on  that  ground,  but  be* 
«aiise  the  cause,  we  think,  was  not  fairly  submitted  to  the  jury 
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by  the  trial  court.  A  number  of  inetructions  were  asked  od  the 
part  of  the  defendant,  some  of  which  were  covered  by  the  gen* 
eral  charge;  and  some  were  refused  which  should  have  been 
given.  The  instructions  and  charge  are  too  lengthy  to  be 
quoted  verbatim^  nor  is  it  necessary,  to  make  our  remarks 
upon  them  intelligible.  The  really  controverted  question  in 
the  case  was,  whether,  under  the  circumstances,  the  defend- 
ant was  justified  in  shooting  the  plaintiff  as  he  did.  The 
trial  court,  in  considering  the  question  whether  the  shooting 
was  excusable  or  justifiable,  said:  ''The  defendant,  as  he  had 
a  lawful  right  to  do,  on  the  fourteenth  day  of  June,  married  a 
second  wife  and  took  her  to  his  home  to  live.  On  the  night  of 
June  18,  1887,  the  plaintiff  and  others,  men  and  boys,  pro* 
ceeded  to  the  defendant's  house,  and  engaged  in  what  is  det> 
ignated  as  a  eharivari^  the  nature  and  character  of  which  is 
shown  by  the  evidence.  The  same  thing  was  repeated  on  the 
nights  of  the  22d  and  25th  of  the  same  month.  It  was  con- 
tinued on  the  last  night  until  the  plaintiff  was  shot,  when 
the  crowd  dispersed.  What  was  done  on  each  night  is  for 
you  to  ascertain  and  consider.  The  plaintiff  was  present  on 
the  18th  and  25th  of  June,  as  an  actual  participant,  or  aiding 
and  encouraging  the  others,  so  that  he  is  responsible  for  the 
acts,  language,  and  conduct  of  each  and  every  one  consti- 
tuting the  charivari  party,  the  same  as  if  done  by  himselfl 
He  knew  what  had  been  done  on  the  night  of  the  22d,  before 
the  commencement  of  the  proceedings  and  disturbance  on 
the  25th.  The  defendant,  at  these  times,  was  in  the  peace- 
able pursuit  of  his  own  business,  at  home  with  his  family, 
and  entitled  to  enjoy  domestic  peace  and  tranquillity,  without 
disturbance  or  molestation  from  the  plaintiff  or  any  one  else. 
These  three  gatherings  by  the  plaintiff  and  others  were  com- 
posed of  men  and  boys  from  the  defendant's  neighborhood, 
but  whether  he  knew  who  they  were  at  these  times  is,  of 
course,  a  question  for  you  to  determine.  The  charivari  par- 
ties consisting  of  the  crowd  in  front  of  or  upon  the  defendant's 
premises  constituted  an  unlawful  assembly;  and  by  their 
transactions,  conduct,  and  behavior  became  what  is  known  in 
the  law  as  a  *riot/  tending  to  the  disturbance  of  the  peace  and 
the  annoyance,  if  not  the  terror,  of  the  defendant  and  others 
in  the  vicinity;  they  were  trespassers  in  the  highway.  Where 
an  unlawful  assembly  and  riot,  like  the  one  in  question,  offers 
and  threatens  violence  to  persons  or  property,  it  may  and 
ought  to  be  repelled  with  suitable  and  necessary  force;  bot| 
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where  no  violence  is  offered  or  threatened  to  person  or  prop- 
erty, no  one  is  justified  in  onnecessarily  or  wantonly  killing 
or  wonnding  a  person  engaged  in  a  charivari.  The  law  pro- 
yides  a  punishment  for  such  unlawful  acts.  Persons  thus 
engaged  are  not  necessarily  outlaws  beyond  the  protection  of 
the  law,  who  may  be  slain  or  wounded  without  cause  by  any 
person  not  in  any  actual  <Mr  apparent  danger  from  their  acts. 
To  enable  you  to  determine  whether  violence  was  offered^ 
danger  to  person  or  property  was  threatened  or  contemplated, 
the  numbers  in  these  unlawful  assemblies,  and  their  acts  and 
transactions,  proceedings  and  conduct,  on  the  three  nights  in 
question,  may  be  considered  on  the  question  of  whether  the 
defendant  was  justified  in  doing  what  he  did,  if  he  shot  the 
plaintiff  in  the  leg.  •  •  •  • 

**  In  case  you  are  satisfied  from  the  evidence  that  the  de- 
fendant shot  the  plaintiff  in  the  leg,  your  next  duty  will  be 
to  determine  whether  Buch  shooting  was  excusable  or  justifi* 
able.    Every  one  has  the  right  to  protect  himself  and  his  fam- 
ily from  danger  to  life  or  limb,  and  his  home  from  invasion 
by  the  felonious  acts  of  others.     He  may  employ  suitable 
and  appropriate  means  and  methods  to  prevent  or  avoid  the 
threatened  danger.    Before  force  can  be  resorted  to,  there 
must  be  real  or  apparent  danger,  and  an  apparent  necessity 
of  using  force  to  avoid  or  prevent  an  injury.    One  instance  is, 
where  one  person  attempts  a  battery  of  another,  in  which 
case  the  latter  is  not  obliged  to  submit  until  an  oOicer  can 
be  found  or  a  suit  commenced,  but  he  may  oppose  violence  to 
violence,  and  the  limit  to  this  privilege  is  only  this:  that  he 
must  not  employ  a  degree  of  force  not  called  for  in  self-de- 
fense; he  must  not  inflict  serious  injuries  in  repelling  slight 
injuries,  nor  take  life,  unless  his  life  or  limb  is  in  danger. 
Where  he  exceeds  the  liinit  of  necessary  protection,  and  em- 
ploys excessive  force,  he  becomes  a  trespasser  himself,  and 
his  assailant  may  recover  damages  from  him  for  repelling  the 
assault  with  a  violence  not  called  for.    As  mere  words  never 
constitute  an  assault,  neither  will  they  justify  the  employment 
of  force  in  protection  against  them,  however  gross,  obscene, 
or  abusive  they  may  be.    There  are,  probably,  exceptions  to 
this  general  statement,  in  words  grossly  insulting  to  females, 
—  at  least,  where  one  would  be  excused,  where  grossly  vulgar 
and  insulting  language  was  employed  in  the  presence  of  his 
family,  if  be  were  promptly  to  put  a  stop  to  it  by  force.     Such 
force  as  one  may  employ  in  his  own  defense  he  may  also  em- 
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ploy  in  fkiB  defense  of  hit  vife,  bis  okild,  or  aoj  member  of 
his  familj;  boi  to  reretige  the  wrongs  of  bimstlf  or  hifi  fam- 
ily is  DO  pnrt  of  iris  legal  right,  and  whera  the  danger  ia  re- 
pelled, or  there  is  no  re:\l  orapporent  danger,  justification  for 
the  further  use  of  Tiolenoe  is  at  an  end.  The  foroe  or  means 
to  be  employed  in  aelfniefenae  of  person  or  family  must  be 
cuch  only  as  are  reasonably  oeeesaary  to  repel  or  prevent  the 
threatened  injury.  •  •  •  • 

**  If  the  noise,  disturbance,  and  disorderly  acts  of  the  charif 
vari  party  so  affected  the  wife  and  children  of  tho  defendant 
that  lie  had  reasonable  grounds  to  apprehend  that  either  of 
them  WAS  likely  to  die,  or  to  be  seriously  injured  in  body, 
mind,  or  heahh,  if  suck  acts  were  continued,  and  reasonable 
cause  to  believe  that  such  injury  might  result,  then  the  de- 
fendant iiad  the  right  to  nee  the  necessary  foroe  to  avert  the 
appreliended  danger,  the  same  as  though  an  actual  attack 
had  been  made  on  their  persons;  but  if  the  sole  and  only  dan- 
ger to  be  apprehended  was  the  injury  to  bia  wife  and  children 
from  fright  or  terror,  then  if  the  defendant,  with  reasonable 
safety  to  himself,  oould  have  approached  near  enough  to 
have  informed  the  charivari  party  of  this  fact,  he  should  have 
done  so,  and  given  them  an  opportunity  to  desist,  before  firing 
into  the  crowd;  he  should  have  used  all  reaeooAble  aod  prao- 
ticable  efforts  which  he  could  aee,  without  exposing  himself 
to  danger,  to  let  them  know  the  eituaiioa  and  danger  io  hia 
family  from  their  acts;  but  if  the  acts  and  conduct  of  the 
charivari  party  were  of  such  a  character  that  it  would  have 
been  impracticable  or  dangerous  to  hiqaself  or  his  limb  to 
have  gone  near  enough  to  have  given  them  this  information, 
liien  he  would  be  excused  from  eo  doing.  If  alone,  atid,  ia 
addition  to  danger  to  his  wife  and  child  from  fright  or  lemN; 
there  was  imminent  danger  of  a  felonious  attack  en  his  house, 
or  on  its  inmates  or  himself,  no  notice  to  ihe  chariitari  fMuty 
of  such  danger  to  his  wife  or  child  would  be  necessary;  but  it 
would  be  for  you  to  find  whether  he  is  exiettsabls  «r  justifiable 
in  firing,  at  the  time  and  manner  be  did,  under  all  the  oii^ 
cumstanoes  of  the  case.  The  shooting  or  killing  of  aiiother 
is  justifiable  when  committed  by  any  peraou  mi  either  e/  ibs 
following  eases." 

Now,  in  respect  to  I3iis  charge,  ws  remark, —  1.  That  what 
is  said  in  it  about  justi&able  homicide  was  calculated  to  mis* 
lead  the  jury  from  tlie  seal  issue.    The  defendant  did  nel 
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4Lili  any  one,  and  there  was  no  occasion  to  define  jostifiable 
^eip)eide«  for  no  sach  question  waa  in  the  case. 

2  We  do  not  think  the  defendant  was  bound  to  notify  the 
-ekarivari  party  that  their  shooting,  noise,  and  tumult  were 
-eauaing  terror  and  fright  to  his  wife  and  children,  and  were 
#eriouBly  injnrifig  them  in  mind,  body,  and  health.  This 
was  the  third  night  these  persons  had  been  engaged  in  these 
unlawful  and  criminal  proceedings.  On  the  firat  night  they 
came,  the  defendant  had  warned  them  away,  and  directed  them 
to  deeisU  The  rioters  themselves  knew,  or  should  have  known, 
that  their  acta  and  conduct  about  the  house,  in  the  night,  were 
well  calculated  to  produce  terror  and  fright,  and  injuriously 
«a£fect  the  defendant's  family.  This  was  the  direct,  necessary, 
and  almost  inevitable  consequence  of  their  acts.  If  the  de- 
fendant had  again  requested  them  to  desist  and  go  away, — 
had  told  them  they  were  causing  serious  bodily  harm  to  bis 
wife  and  children, — his  notice  and  warning  would  probably 
have  been  received  with  derision,  insulting  remarks,  and  vile 
4tbu8e,  as  they  had  been  on  previous  occasions.  So  we  think 
it  was  error  to  charge  that  the  defendant  was  bound  to  inform 
the  charivari  party  of  the  fact  that  their  riotous  conduct  was 
•endangering  the  life  of  his  wife  and  children,  before  taking 
•effectual  means,  by  shooting  or  otherwise,  to  drive  them  away. 
The  circuit  judge  evidently  held  that  the  defendant  had  no 
Tight  to  fire  into  the  body  of  rioters  without  notice  and 
without  having  commanded  them  to  disperse;  but  upon  the 
tmdisputed  feu^ts  of  the  case,  the  law  imposed  upon  him  no 
•euch  duty. 

3.  We  think  the  charge  is  faulty  because  it  did  not  point 
out  to  the  jury  the  essential  difference  between  an  assault  by 
-one  person  and  by  a  body  of  rioters.  An  assault  in  the  latter 
ease  always  inspires  more  terror,  and  is  attended  with  greater 
•danger  than  in  the  former;  for,  aa  defendant's  counsel  says, 
when  a  number  of  men  combine  to  do  an  unlawful  act,  a  kind 
of  emulation  is  excited  which  leads  one  after  another  to  go 
to  greater  and  greater  excesses,  and  to  resort  to  more  flagrant 
acts,  so  that  a  person  assaulted  by  a  mob  in  that  way  is  ne* 
oessarily,  from  the  nature  of  the  case,  subject  to  greater  terror 
and  apprehension  than  when  the  assault  is  made  by  an  indi* 
vidnal,  and  the  assaulted  party  may  act  with  more  prompt- 
ness and  resort  to  more  forcible  means  to  protect  himself  and 
suppress  the  riot  than  in  the  latter  case.  Here  the  rioters  were 
ifiring  gone,  blowing  horns,  drumming  on  pans,  and  making 
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all  kinds  of  hideous  noises  {Higgins  v.  Minaghan^  76  Wis.  801), 
and  kept  up  this  tumultuous  uproar  for  hours,  until  his  wife 
and  youngest  daughter  were  nearly  frightened  to  death.  The 
defendant  could  not  tell  when  they  would  attack  his  dwelling- 
house,  or  shoot  him,  or  personally  assault  him;  and  in  the 
excitement  and  confusion  the  law  would  justify  or  excuse 
him  in  the  use  of  fire-arms  for  the  safety  of  himself  and 
family,  when  such  means  might  not  be  resorted  to  in  the  case 
of  an  assault  by  an  individuaL 

This  idea,  or  difference  between  an  assault  by  one  and  by 
a  large  number,  is  embraced  in  the  eleventh  and  twelfth  ind 
some  of  the  other  instructions  asked  by  the  defendant,  and 
the  point  should  have  been  clearly  and  emphatically  impressed 
upon  the  minds  of  the  jury,  for  the  difference  is  great,  and 
common  experience  teaches  that  the  danger  to  life  and  prop- 
erty is  immeasurably  greater  in  one  case  than  in  the  other. 
The  trial  court  should  have  charged,  in  the  language  of  the 
eleventh  request,  or  in  some  equivalent  language,  that  ^a  riot 
is  regarded  in  law  always  as  a  dangerous  occurrence,  because 
when  rioters  have  convened  in  a  tumultuous  and  disorderly 
manner,  and  have  actually  begun  to  accomplish  an  unlawful 
act,  to  the  terror  or  disturbance  of  others,  the  prompting  of 
one  rioter  is  contagion  to  another,  and  it  is  impossible  to  con- 
jecture or  ascertain  beforehand  to  what  extremities  of  lawless- 
ness or  crime  the  excitement  and  confusion  may  lead.  •  •  •  • 
A  private  person,  who  cannot  otherwise  suppress  them  or  de- 
fend himself  from  them,  may  justify  or  excuse  the  use  of  fire- 
arms or  other  deadly  weapons,  because  it  is  both  a  right  and 
a  duty  to  protect  one's  self  and  family,  and  to  aid  in  preserv* 
ing  the  peace.'' 

We  see  no  objection  to  the  charge  where  the  jury  were 
directed:  ^  If  a  person  is  assaulted  in  such  a  way  as  to  in- 
duce in  him  a  reasonable  belief  of  danger  of  losing  his  life  or 
of  suffering  great  bodily  harm,  he  will  be  justified  in  defend- 
ing himself,  although  the  danger  be  not  real, — only  apparent 
Such  a  person  will  not  be  held  responsible  civilly  or  crimi* 
nally  if  he  acts  in  self-defense,  from  real  and  honest  convic- 
tions induced  by  reasonable  evidence,  although  he  may  be 
mistaken  as  to  the  extent  of  the  actual  danger.  A  person 
need  not  be  in  actual  imminent  peril  of  his  life  or  of  great 
bodily  harm  before  he  may  shoot  his  assailant;  it  ii  sufficient 
if  in  good  faith  he  has  reasonable  ground  from  the  fSMta,  as 
they  appear  to  him  at  the  time,  to  apprehend  a  design  to 
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commit  a  felony,  or  to  do  some  great  personal  injury,  and 
reasonable  cause  for  believing  that  there  is  imminent  danger 
of  such  design  being  accomplished." 

We  do  not  deem  it  necessary  to  comment  further  on  the 
charge.  We  think  the  case  was  not  submitted  to  the  jury 
upon  proper  instructionS|  and  that  there  must  be  a  new  trial, 
for  that  reason* 

By  the  Coubt.  The  judgment  of  the  circuit  court  is  r6« 
versed,  and  a  new  trial  ordered. 

A  OAsa  vsar  similae  to  thb  pruioipal  cabu  d  PaUm  v.  People^  18 
Mioh.  S14»  ICO  Am.  Dea  173,  dtad  in  a  note  to  8kUe  ▼.  PaUersoH,  12  Am.  R«p. 
f  18,  in  which  it  wm  hold  that  the  eondnot  of  defendant  toward*  a  riotona 
•aaemblage  abont  hia  dweUing-honee  ia  excnaed  to  the  tame  extent  at  if  the 
danger  thereby  to  hia  mother'a  life  had  reinlted  from  an  actnal  attaok  npoa 
her  person,  or  the  like  danger  to  the  defendant  from  an  attaok  npon  him. 
If  he  had  need  anoh  reasonable  means  to  repel  the  attack  as  woald  occnr  to 
n  hnmane  man,  he  might  leeort  to  forcible  means,  even  with  a  dangerous 
weapon,  and  if  sneh  meana  resulted  in  the  death  of  any  of  the  party,  the 
homicide  ia  excusable.  SnbatantiaUy  to  the  same  effect  ia  the  ease  el  BiaU 
V.  AdamSf  78  lowa^  292: 
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BivKEunor  ov  Masse  ahd  Imdobsbr^Dividbhm  AOAnrar  BnAtsior 
Both.  —  If  both  the  maker  and  indorser  of  a  promissory  note  are  de> 
dared  bankrupts,  the  holder  may  prove  the  note  for  the  full  amount 
thereof  agaiost  the  estate  of  each,  and  the  amount  for  which  he  may 
prove  it  against  the  estate  of  each  cannot  be  affected  by  any  dividend* 
received  from  the  estate  of  the  other,  except  that  the  dividends  reoeived 
from  the  two  estates  will  not,  in  any  events  be  permitted  to  exoeed  ia 
the  aggregate  the  amount  oi  the  notew 

Hooper  and  Hooper^  for  the  appellant. 

Ryan  and  MerUm^  O.  D.  Van  DyU^  O.  B.  Shepard^  E.  8. 
Bragg^  and  Colman  and  Sutherland^  for  the  respondents. 

Taylor,  J.  In  the  above-entitled  actions  the  assignee  has 
appealed  from  an  order  made  in  each  of  said  cases  upon  the 
proof  of  the  several  claims  of  the  respondents  against  the  es- 
tates in  the  hands  of  the  said  assignee.  The  claim  in  each 
case  is  made  upon  a  promissory  note  held  by  the  respondent 
The  notes  were  made  by  the  Fond  du  Lac  Furniture  Com- 
pany, a  corporation  doing  business  in  Fond  du  Lac,  and  were 
indorsed  by  said  Charles  J.  L.  Meyer  personally.    The  notes 
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remain  unpaid,,  and  the  holders  of  the  notea  have  taken  the 
proper  steps  to  charge  said  Meyer  as  indorser  of  the  same. 
After  said  notes  became  due,  and  after  said  indoraer  had  becoi 
duly  charged  as  the  indorser  upon  eaob,  both,  the  fornitnre 
company  and  Meyer  becaxne  insolvent,  and  each  made  an  as- 
signment under  the  statute,  and  in  each  casa  an  assignee  was 
duly  appointed  and  qualified.  The  respective  holders  of  said 
notes  proved  their  claims  for  the  whole  sjnount  of  tlM  noAes 
against  the  estate  of  the  furniture  company.  To  this  no  ob- 
jection was  made.  They  then  severally  offered  to  prove,  and 
the  court  permitted  them  to  prove,  their  claims  fior  the  whole 
amount  of  said  notes  against  the  estate  of  Charlea  J.  L.  Meyer. 
To  this  the  aseignee  of  the  estate  of  Meyer  objects,  and  insists 
that  the  proofs  of  the  claim  against  the  estate  of  Meyer  should 
not  be  for  the  whole  amount  due  on  the- notes,  but  should  be 
proved  conditionally,  and  that  the  claim  proved  and  entitled 
to  a  dividend  in  the  Meyer  estate  should,  before  a  distribution 
of  said  estate,  be  reduced  by  the  full  amount  of  any  dividend 
or  dividends  which  may  be  received,  or  which  the  claimants 
may  be  entitled  to  receive,  on  said  notes  from  the  estate  of  the 
furniture  coiifipany.  In  other  words,  that  the  claim  proved  in 
I  the  Meyer  estate,  upon  which  the  holders  of  the  notes  should 

receive  a  dividend  from  the  estate,  should  be  £rst  reduced  by 
I  "the  full  amount  of  dividends  received  from,  or  which  the  claim- 

.  ants  may  become  entitled  to  receive  from,  the  furniture  com* 

I  pany.     The  learned  circuit  court  rejected  this  claim  on  the 

I  part  of  the  assignee  to  have  the  amount  of  the  claim  against 

-the  Meyer  estate,  upon  which  a  dividend  in  that  estate  should 
'  be  calculated,  ultimately  reduced  as  contended  for  by  the  as- 

,  «ignee.    This  appeal  is  made  for  the  purpose  of  settling  the 

rights  of  the  creditors  having  the  claims  above  stated,  as  well 
as  the  rights  of  other  creditors  similarly  situated  in  relation 
to  said  insolvent  estates.  Some  objection  was  made  as  to  the 
appealability  of  the  orders,  but  as  most  of  the  attorneys  inter- 
•  ested  in  sustaining  the  ruling  of  the  circuit  judge  made  no 
objection  of  that  kind,  we  shall  consider  the  appeal  upon  its 
I  merits. 

I  The  question  is  this,  Can  a  man  who  holds  a  promissory 

note  against  the  maker  and  an  indorser  thereon,  after  the  same 
becomes  due,  and  after  the  indorser  has  been  duly  charged 
with  payment  of  the  note,  and  when,  before  any  payment  has 
been  made  thereon  by  either  maker  or  indorser,  the  mak^ 
4Lnd  indorser  each  make  a  voluntary  asfiignment  for  the  bene* 
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£t  q(  tbeir  oreditore,  prove  his  claim  againnt  the  estate  of  the 
malcer  and  of  the  indoreer  severally  for  the  whole  amount 
due  on  suoh  note?  The  question  is  so  well  settled  by  the 
authp^ritves  that  it  is  not  controverted  bv  the  learned  counsel 
for  the  appellant  In  this  case.  That  the  holder  of  the  note 
is  the  creditor  of  each  severally  for  the  whole  amount  due  on 
the  note  is  uncontroverted,  all  courts  holding  that  he  may 
bring  separate  actions  npon  the  note  against  the  maker  and 
indorsers  for  the  whole  amount  due,  and  have  several  judg- 
ments for  that  ftmount:  CowleB  y.  McViekar^  3  Wis.  725; 
Charles  y.  Denis,  42  Wis.  66;  24  Am.  Rep.  38S;  and  that  he 
may  pursue  his  remedy  upon  such  judgments  until  his  debt 
is  fully  satisfied,  and  that  if  he  can  obtain  satisfaction  of  such 
debt  by  enforcing  the  judgment  against  the  indorsers  alone, 
he  may  do  so  without  any  hindrance.  The  indorser  himself 
has  no  right,  in  law  or  equity,  to  compel  his  creditor  to  en* 
force  payment  for  any  part  of  the  judgment  out  of  the  assets 
of  the  maker  before  enforcing  payment  from  him.  I  do  not 
understand  the  learned  counsel  for  the  appellant  to  dispute 
this  proposition.  If  we  rightly  understand  his  contention,  it 
is  this:  that  after  both  parties  to  the  note  become  insolvent, 
and  the  estates  of  each  are  transferred  to  an  assignee,  the 
other  creditors  of  the  assignee  of  the  indorser  have,  in  equity, 
the  right  to  insist  that  the  holder  shall  first  pursue  his  rem- 
edy against  the  maker,  and  recover  what  he  can  from  the  as- 
sets of  the  maker,  and  that  the  amount  so  recovered  must  be 
applied  as  so  much  paid  on  his  debt;  and  that  as  against  the 
estate  of  the  indorser,  as  between  himself  and  the  other  credi- 
tors of  such  indorser,  he  can  only  hayb  a  dividend  upon  the 
amount  remaining  unpaid  after  so  applying  what  has  been 
realized  from  the  estate  of  the  maker.  Perhaps  the  conten- 
tion of  the  learned  counsel  does  not  go  to  this  extent,  as  he 
need  not  upon  the  facts  of  this  case.  He,  perhaps,  does  not 
intend  to  insist  that  the  holder  of  the  note  must  pursue  his 
remedy  against  the  estate  of  the  maker  in  the  hands  of  the 
assignee  before  claiming  a  dividend  for  the  whole  amount 
of  the  note  against  the  estate  of  the  indorser;  but  he  does 
oontend  that  if  he  proves  his  claim  against  the  maker,  and 
obtains  a  dividend  against  that  estate,  the  amount  of  such 
dividend  must  be  deducted  from  the  amount  due  on  the  note, 
and  he  can  only  have  a  dividend  upon  the  amount  of  the 
note,  less  the  dividend  awarded  to  him  from  the  estate  of  the 
maker.      The  contention  is,  in  short,   that    any   dividend 
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awar<1(.'<]  to  the  holder  from  the  estate  of  the  maker  must  be 
treated,  so  far  as  the  creditors  of  the  indorser  are  concemedi 
the  same  as  a  payment  made  on  the  note  by  the  maker  before 
the  assignments  were  made,  or  before  the  holder  made  his 
proofs  of  claim  against  the  estate  of  the  indorser. 

The  learned  counsel  says:  **  W^e  all  agree  that  if  the  maker 
pays  any  part  of  the  sain  due  on  the  note  before  the  assign* 
uients  are  made,  or  even  before  the  parties  prove  their  claims 
against  the  several  estates,  the  holder  can  only  prove  in  either 
estate  for  the  amount  remaining  unpaid  on  eaid  note,  and 
consequently  can  only  have  a  dividend  in  either  on  the  sum 
remaining  unpaid/'  And  he  asks  why  he  should  have  adivi« 
dend  on  the  whole  amount,  especially  against  the  other  credi* 
tors  of  the  indorser,  because  such  payment  is  obtained  from  the 
estate  of  the  maker  after  the  proofs  of  claim  are  made  against 
tha  t  (\s ta  te.  The  learned  counsel  for  the  appellant  admits  that 
the  distinction  he  suggests  has  been  made  by  most  of  the  courts 
in  this  country  and  in  England,  where  some  different  rule  has 
nut  been  established  by  statute  law,  and  that  the  great  weight 
of  authority  is  against  the  rule  he  contends  for;  but,  as  he  says, 
it  is  a  new  question  in  this  court,  and  if  there  be  no  good 
sense  or  reason  for  the  rule,  we  ought  to  repudiate  it  ande^ 
tablish  the  rule  he  contends  for.  If  it  be  as  the  learned  coun- 
sel contends, — that  there  is  no  sense  or  reason  for  the  rule, 
—  we  ought  not,  perhaps,  to  follow  it.  But  before  we  determine 
that  the  rule  is  not  founded  on  reason  or  good  sense,  we  must 
give  due  weight  to  the  fact  that  the  most  learned  judges  and 
courts  in  this  country  and  in  England  have  established  the 
rule,  and  they  insist  that  it  is  founded  on  right,  reason,  good 
sense,  and  upon  well-established  principles  of  equity.  It  oer- 
tainly  becomes  us  to  give  due  weight  to  the  opinions  of  these 
learDod  judges  and  courts,  and  to  be  absolutely  eatisfied  that 
they  have  for  so  many  years  been  violating  reason  and  good 
sense,  before  we  determine  to  set  aside  their  reasoning  and 
establish  a  new  rule  which,  in  our  opinion,  is  based  on  good 
sense  und  sound  logic.  The  following  list  of  authorities,  with 
many  others  not  cited,  sustain  the  ruling  of  the  circuit  judge 
tliat  the  holder  of  a  note  may  prove  his  claim  for  the  whole 
amount  due  on  it  at  the  time  the  claim  is  proved  against  the 
estate  of  the  indorser,  and  that  the  fact  that  the  holder  may 
have  also  proved  his  claim  against  the  maker,  and  that  he  may 
be  entitled  to  or  has  received  a  dividend  from  the  estate  of  the 
maker  after  such  proof  against  the  indorser,  does  not  affect 
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his  right  to  receive  a  dividend  against  that  estate  upon  the 
full  amount  of  his  original  claim:  In  re  BateSy  118  IlL  624; 
59  Am.  Rep.  383;  Morrison  v.  Kurtz,  15  111.  193;  Sweet  y.  Red* 
head,  76  IlL  874;  Brown  v.  Cozard,  68  IlL  178;  Findlay  v. 
Ho$mer,  2  Conn.  350;  Weet  v.  Bank  of  Rutland,  19  Vt  403; 
Morris  V.  Olwine,  22  Pa.  St.  441;  MHUr'e  EstaU,  82  Pa.  St 
113;  22  Am.  Rep.  754;  Graefs  Appeal,  79  Pa.  St  146;  Pat- 
ten's Appeal,  45  Pa.  St  151;  84  Am.  Dec.  479;  Cititene*  Bank 
V.  PatUrsan,  78  Kj.  291;  Brown  v.  MerchanU*  &  F.  Nat.  Bank, 
79  N.  C.  244;  Moses  y.  Ranlet,  2  N.  H.  488;  Walker  v.  Baxter^ 
26  Vi  710;  In  re  SotUher  {Ex  parte  Talcott),  2  Low.  820;  Al- 
len T.  Danielson,  15  R.  I.  480;  Sohier  v.  Loring,  6  Gush.  637; 
FuUer  v.  Hooper,  3  Gray,  334;  People  y.  Remington,  121  N.  Y. 
328;  1  Story's  Eq.  Jur.,  sec.  640;  Jones  on  Pledges,  sec.  687; 
So^Uhem  Mich,  Nat.  Bank  v.  Byles,  67  Mich.  296;  Sheldon  on 
Subrogation,  sec.  182;  In  re  Hobson,  81  Iowa,  892;  Allen  y. 
Herriek,  15  Gray,  275,  289;  Blake  v.  Ames,  8  Allen,  818;  Na- 
tional M.  W.  Bank  v.  PorUr,  122  Mass.  808;  In  re  Hicks,  19 
Nat  Bank.  Beg.  299;  In  re  Hamilton,  1  Fed.  Rep.  800;  Ex 
parte  TalcoU,9  Nat  Bank.  Reg.  602;  In  re  BaxUr,  18  Nat 
Bank.  Reg.  497;  Lewis  v.  United  States,  92  U.  S.  618;  Evert- 
fonr.  Booths  19  Johns.  486.  English  cases  in  chancery:  KeU 
locVs  Case,  Ij.  R.  3  Ch.  769;  Greenwood  y.  Taylor,  1  Russ.  ft 
M.  185;  Mason  v.  Bogg,  2  Mylne  &  C.  448. 

As  said  above,  the  learned  counsel  for  the  appellant  does 
not  claim  that  the  indorser  can  enforce  the  rule  contended  for 
by  him,  for  his  own  benefit,  as  that  would  be  in  direct  conflict 
with  the  rule,  which  is  admitted  by  all  parties,  that  the  holder 
of  the  note  may,  at  his  option,  enforce  his  remedy  against  both 
or  either  debtor  for  the  whole  amount  of  his  claim,  until  he 
obtains  full  satisfaction  therefor:  See  Story's  Eq.  Jur.,  sec.  640| 
and  cases  cited.  The  claim  is  proved  in  favor  of  the  credi* 
tors  of  the  indorser,  and  the  counsel  claims  to  invokci  in  favor 
of  bis  other  creditors,  the  rule  which,  under  certain  circum* 
stances,  will  compel  a  creditor  having  security  for  his  debt 
upon  two  or  more  collateral  securities,  in  favor  of  a  creditor 
of  the  same  debtor  having  security  on  only  one  of  such  collat- 
erals, to  exhaust  his  remedy  in  the  first  place  against  the  col* 
laterals  upon  which  the  other  creditor  has  no  security:  Story's 
Eq.  Jur.,  sees.  633-635.  But  courts  do  not  apply  this  rule 
when  its  enforcement  will  be  a  detriment  to  the  party  having 
the  double  security;  and  we  do  not  think  the  rule  has  ever 
been  enforced  when  the  double  security  which  the  one  creditor 
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holds  (not  bold  bj  the  other)  is  simply  the  personal  respoii- 
eibilitj  of  a  third  person,  who  is  debtor  for  the  amount  of  the 
same  elaim:  Story's  Eq.  Jur.,  sees.  642,  648.  Judge  Story 
saya:  "  But  although  courts  of  equity  will  thus  administer  re- 
lief to  both  parties  in  cases  of  double  funds  which  are  subject 
to  the  same  debt,  and  will,  in  favor  of  sureties,  marshal  the 
securities  for  their  benefit,  yet  this  will  be  so  done  in  cases 
where  no  injustice  is  done  to  the  common  debtor,  for  then 
other  equities  may  intervene.  And  the  interposition  always 
supposes  that  the  parties  seeking  aid  are  creditors  of  the  same 
common  debtor;  for  if  they  are  not,  they  are  not  entitled  to  have 
the  funds  marshaled  in  order  to  leave  a  larger  dividend  out 
of  one  fund  for  those  who  can  claim  only  against  that.  This 
principle  may  be  easily  illustrated  by  supposing  the  case  of  a 
joint  debt  due  to  one  creditor  by  two  persons,  and  a  several 
debt  due  by  one  of  them  to  another  creditor.  la  such  a  case, 
if  the  joint  creditor  obtains  a  judgment  against  the  joint 
debtors,  and  the  several  creditor  obtains  a  subsequent  judg* 
ment  against  his  own  several  debtor,  a  court  of  equity  will 
not  compel  the  joint  creditor  to  resort  to  the  funds  of  one  of 
the  joint  debtors,  so  as  to  leave  the  second  judgment  in  full 
force  against  the  funds  of  the  other  several  debtor.  At  least 
it  will  not  do  so  unless  it  should  appear  that  the  debt,  though 
joint  in  form,  ought  to  be  paid  by  one  of  the  debtors  only,  or 
there  should  be  some  other  supervening  equity  ":  Ex  parte 
Kendally  17  Ves.  520;  Dorr  v.  Shaw,  4  Johns.  Ch.  19.  In  the 
case  of  Ex  parte  Kendallj  17  Ves.  520,  Lord  Eldon  says:  **But 
it  was  never  said  that  if  I  have  a  demand  against  A  and  B, 
a  creditor  of  B  shall  compel  me  to  go  against  A,  without  more. 
•  •  •  •  If  I  have  a  demand  against  both,  the  creditors  of  B 
have  no  right  to  compel  me  to  sf^ek  payment  from  A,  if  not 
founded  on  some  equity  giving  B  the  right,  for  his  own  sake, 

to  compel  me  to  seek  payment  from  A It  must  be  es^ 

tablished  that  it  is  just  and  equitable  that  A  ought  to  pay  in 
the  first  instance,  or  there  is  no  equity  to  compel  a  man  to  go 
against  A,  who  has  a  resort  to  both  funds." 

In  the  case  at  bar,  therefore,  the  other  creditors  of  Meyer 
have  no  larger  equities  against  the  creditors  of  Meyer  and  the 
furniture  company  than  Meyer  himself  has  or  would  have  if 
be  were  prosecuting  this  appeal. 

It  is  admitted  that  if  the  debtors,  Meyer  and  the  fumitore 
company,  were  not  insolvent,  or  if  they  had  not  made  assign* 
ments,  the  common  creditor  might  prosecute  his  claim  against 
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•ither  or  both  to  jadgment  and  satiBfaciion,  and  tbai  a  court 
€rf  equity  would  not  interfere  to  prevent  euoh  a  result  Cer- 
tainly it  would  not  interfere  to  preTent  a  satisfaction  of  the 
entire  claim,  if  either  or  both  parties  had  sufficient  assets  to 
satisfy  the  same.  Why,  then,  should  a  court  of  equity  inter- 
fsre  to  prevent  the  satisfaction  of  the  common  creditor's  debt 
out  of  the  estates  of  his  debtors  in  the  bands  of  their  respect- 
ive  assignees,  if  the  dividends  upon  the  whole  amount  of  such 
claim  proved  against  each  estate  will  produce  such  satisfao-^ 
tion?  or  why  is  his  debt  against  the  indorser  any  lees  sacred 
than  the  claim  against  the  maker?  It  may  have  been,  and 
in  the  case  at  bar  it  is  probable,  that  the  common  creditor  re> 
lied  fully  as  much  upon  the  credit  of  the  indorser  as  he  did 
upon  that  of  the  furniture  company,  when  discounting  the 
notes  which  constitute  his  claim.  Why,  then,  should  a  court 
of  equity  interfere  in  a  way  which  would  result  in  giving  the 
common  creditor  less  than  his  proportionate  share  of  both  es- 
tates upon  the  basis  of  a  debt  due  from  each  insolvent  to  the  full 
amount  of  his  claim?  Under  the  rule  contended  for  by  the 
learned  counBel  for  the  appellant,  if  each  estate  would  pay  a 
dividend  upon  all  the  debts  proved  against  it  of  fifty  per  cent, 
the  common  creditor  would  get  but  seventy-five  cents  on  the 
dollar,  and  if  the  rule  established  by  the  circuit  court  pre* 
vails,  he  would  get  his  pay  in  full. 

But  the  learned  counsel  for  the  appellant  asks  why  a 
party  should  have  a  dividend  upon  money  he  has  in  his 
own  pocket  The  answer  which  is  given  to  this  in  most  of 
the  cases  is,  that  the  sums  upon  which  the  parties  are  enti- 
tled to  dividends  are  the  sums  due  them  from  the  estate  at 
the  time  of  their  making  the  proofs  of  their  claims.  It  can- 
not be  said  that  the  money  he  afterwards  receives  from  the 
estate  of  the  maker  is  money  paid  to  him  on  his  claim 
against  the  indorser,  so  as  to  aflect  his  right  to  a  dividend 
upon  the  full  amount  due  from  the  indorser  at  the  time  he 
proved  his  claim  against  him,  so  long  as  a  dividend  upon  his 
full  claim  against  the  estate  of  the  indorser,  added  to  the 
dividend  fimn  the  estate  of  the  maker,  will  not  more  than 
pay  his  debt  in  fbll.  When  the  indorser  became  insolvent, 
the  claim  of  the  holder  of  the  note  against  him  for  the  whole 
amount  due  thereon  was  just  as  legal  and  equitable  as  that 
of  the  sole  creditor  of  such  indorser;  and  it  would  seem  in* 
equitable  that  he  should  not  be  able  to  share  equally  in  that 
estate  upon  the  basis  of  his  entire  claim  because  he  has 
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Bought  to  recover  a  part  of  the  same  from  the  maker.  So 
long  aa  all  the  dividends  in  both  estates  do  not  more  than 
pay  his  debt,  to  apply  the  money  so  received  from  the  estate 
of  the  maker  would  work  a  benefit  to  the  other  creditors  of 
the  indorser  and  an  injury  to  the  common  creditor. 

It  would  seem  to  be  imposing  too  great  a  task  upon  us  to 
cite  the  multitude  of  cases  in  which  the  rule  of  the  court 
below  has  been  acted  upon,  and  vindicate  their  reason  and 
logic  by  quotations  from  their  decisions,  and  we  content  our- 
selves with  saying  that,  in  our  judgment,  the  rule  is  neither 
inequitable  nor  unjust;  and  if  some  of  the  reasons  in  some  of 
the  multitude  of  cases  holding  to  the  rule  are  not  sound  or 
logical,  we  think  there  are  abundant  reasons  which  are  sound 
and  logical  sustaining  the  rule. 

The  rule  adopted  by  the  learned  circuit  judge  seems  to  be 
in  exact  accord  with  the  rule  in  cases  of  bankruptcy  in  Eng- 
land,  in  all  cases  in  which  the  creditor  has  only  the  personal 
promise  of  his  several  debtors  for  his  security.  Archbold,  an 
eminent  law-writer,  says:  ^'As  at  law,  the  holder  of  a  bill 
may,  upon  due  notice  of  dishonor,  sue  concurrently  and  re« 
cover  judgment  for  the  full  amount,  and  levy  execution  from 
every  party  to  the  bill  till  he  have  recovered  the  sum  due 
on  the  bill.  80  in  bankruptcy,  he  may  prove  against  every 
party,  if  they  are  all  bankrupts,  or  prove  against  those  of 
them  who  are  bankrupts,  and  bring  actions  against  the 
others,  provided  that,  on  the  whole,  he  do  not  receive  more 
than  twenty  shillings  on  the  pound  upon  the  whole  amount 
of  the  bill;  but  if  any  part  of  the  bill  has  been  received  by 
the  holder  before  he  has  actually  proved  it  upon  the  estate  of 
a  party,  he  can  prove  only  for  the  residue,  and  where  a  bill 
has  been  proved  or  claimed  on  another's  estate,  and  a  divi- 
dend reserved  on  such  proof  or  claim,  though  not  paid,  it 
must  be  deducted":  1  Archbold  on  Bankruptcy  (by  Griffith 
and  Holmes),  p.  608,  o.  10,  sec.  4. 

The  dividends  spoken  of  in  the  last  part  of  the  quotation 
are  evidently  dividends  which  have  been  declared  and  re- 
served on  the  other  estate  before  the  proofiB  are  made  by  the 
holder  against  the  other  bankrupt  estate.  In  such  case,  the 
dividend  having  been  declared  and  reserved  for  the  benefit 
of  the  holder,  it  is  equivalent  to  a  part  payment  of  the  origi* 
nal  debt,  and  the  owner  of  the  debt  cannot  consistently  or 
truthfully  claim  that  his  debt  has  not  been  reduced  by  the 
amount  of  such  dividend.    At  the  time  the  proof  of  claim  11 
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made,  if  the  whole  debt  be  due  and  unpaid,  it  is  the  right  of 
the  party  to  present  and  prove  his  elaim  against  both  the 
'estate  of  the  maker  and  indorser  for  the  whole  debt,  and  he 
is  entitled  to  claim  that  his  debt  shall  share  equally  in  the 
assets  of  each  debtor  in  the  proportion  which  his  claim  bears 
to  all  the  other  claims  against  the  several  estates;  and  a 
court  of  equity  will  not  defeat  the  just  claim  of  the  holder 
i>f  the  note  by  the  application  of  the  dividends  which  may 
afterwards  be  awarded  to  him  on  the  estate  of  the  maker,  so 
me  to  prevent  him  from  obtaining  his  equal  and  just  share  of 
the  estate  of  the  indorser,  unless  the  dividends  awarded  in 
both  estates  shall  exceed  the  whole  amount  of  bis  demand; 
and  in  that  case,  a  CQprt  of  equity  would  probably  limit  the 
right  of  the  holder  against  the  estate  of  the  indorser  to  an 
amount  which,  added  to  the  dividends  against  the  estate  of 
the  maker,  would  pay  the  whole  of  his  demands.  Such  a 
oourse  would  be  eqoitablei  and  would  work  no  injury  to  the 
holder  of  the  note. 

By  the  Coubt.  The  orders  appealed  from  are  affirmed  in 
each  case,  and  the  cases  are  remanded  for  farther  proceed- 
ings. 

HsQOTiABLB  iHSTBimiits— BAVutunov  09  Makib  AHD  IVDOBSn-* 
DivmBHDS  AaAUisr  Estatis  ov  Both.  —  A,  ths  nuJcer,  and  B,  tlM  iodorter* 
of  a  pronuMory  note  mmde  aasignmenti  for  ih«  benefit  of  tboir  reapeotif* 
flraditon.  Each  Mtato  paid  a  dividend.  It  was  held  that  the  holder  of  the 
Bote  waa  entitled  to  a  dividend  npon  the  whole  amoont  of  the  note  from  eaoh 
ertate:  ifltor't  ^iftoCi!,  S2  Pa.  St  118;  S2  Am.  Bep.  764.  A  enditor  ia  enti- 
Hod  to  a  dividend  on  hie  whole  daim  agunat  an  insolvent^  withoat  firat 
dedneting  the  value  of  the  collateral  aecnritiee  held  by  Umi  Thhrd  KaL 
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p8  Wiiooiiani,  Ma) 

OuAKMA*  DsrosiTziro  MovsT  nr  bis  Owv  Namb  avi>  lo  ns  Owh 
OsBDir,  without  any  ear-marka  wkutida  to  diatingniah  it  aa  the  money 
el  hia  ward  or  aa  tmat  fonda,  mnat  auffor  any  aubaeqnent  loaa  from  the 
failure  of  the  hank.  The  mle  ia  the  aame  when,  in  payment  of  a  debt 
due  hia  ward»  a  guardian  reoeived  a  oertifioate  el  depodt  payable  to  his 
ewBordec 

£.  Jtf.  Lowty^  and  Bushnell  and  WalKm^  for  the  appellants. 
W.  E.  Carter^  for  the  respondent 
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Obton,  J.    The  appellants  are  the  heirs  at  law  of  Willii 
Booth,  deceased*    Two  of  them  are  of  age,  and  one  still  a. 
minor,  who  appears  bj  guardian  ad  Ktem,    The  respondeat, 
was  their  general  guardian.    Their  mother,  Mrs.  Booth,  had 
removed  to  Nebraska  with  her  ehildren,  and  bad  there  been 
appointed  guardian  of  the  one  infant  heir,  and  the  moneT* 
belonging  to  the  heirs  had  been  sent  to  her  there,  by  the  r»» 
spondent,  when  received  bj  him.     The  respondent  had  soMI 
a  farm  belonging  to  their  estate,  as  guardian,  to  one  Hilton^ 
for  about  eleven  thousand  dollars,  on  notes  secured  bj  niertp 
gage,  all  of  which,  and  interest  thereon,-  had  been  paid  to  the 
respondent,  except  the  last  two,  amounting  to  two  thoasand 
dollars,  and  the  money  had  been  sent  to  Mrs.  Booth,  in  Ne» 
bra^ka.    The  respondent  had  been  notified  by  the  county 
judge  to  make  final  settlement  of  his  guardianship  on  tbe^ 
twelfth  day  of  February,  1884,  and  he  therefore  called  on  Mr. 
Hilton  to  pay  the  last  two  notes,  and  Hilton  looked  around 
to  borrow  the  money,  and  said  that  he  could  get  it  of  one  Mr. 
Harmea.     Harmes  called  ou  the  respondent  on  the  20th  or- 
22d  of  January,  to  see  in  what  shape  he  wanted  the  money.. 
Harmes  said  it  was  in  the  Platteville  Bank,  and  the  respond-- 
ent  said:  ^'If  it  is  in  the  bank,  it  would  be  best  to  leave  it 
tliere'';  and  that  he  would  not  want  it  until  February  ]2ti)^ 
the  time  of  such  settlement,  and  that  he  would  then  have  t4>* 
get  a  draft  to  send  to  Mrs.  Booths  and  it  would  be  right  there* 
Harmea  then  got  a  certificate  of  deposit,  and  turned  it  over 
to  Hilton,  and  Hilton  delivered  it  to  the  leepondent  on  the 
twenty-eighth  day  of  January,  1884.    The  following  is  a  copy, 
of  the  certificate:  — 

"  Platteville,  Wis.,  January  24,  1884* 

^  John  Harmes  has  deposited  in  this  bank  two  thousand 
dollars,  payable  to  the  order  of  David  Wilkinson,  in  current. 
funds,  on  the  return  of  this  certificate  properly  indorsed. 
[Signed]  **0.  P.  Griswold,  Cas.** 

The  respondent  held  the  certificate  for  the  purpose  of  having^ 
it  present  on  the  twelfth  or  thirteenth  day  of  February,  the  day 
of  final  settlement.  On  the  eighth  day  of  February  the  bank 
broke,  and  the  money  waa  IobL  On  said  settlement  the  re-^ 
spondent  was  credited  and  allowed  by  the  county  court  this- 
two  thousand  dollars.  On  appeal  to  the  circuit  court,  said 
judgment  waa  approved  by  proper  findings  of  ^t  and  con- 
clusions of  law,  and  from  that  judgment  this  appeal  is  taken. 

I  have  stated  the  facts  about  the  delivery  of  the 
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4iccording  to  the  testimony  of  the  respondent.    This  state* 
«nent  of  tlie  factjs  relates  only  to  this  certificate  of  deposit,  as 
^his  is  the  only  sabject  of  contention  on  this  appeal.     I  have 
stripped  the  case  of  everything  not  material  to  the  only  ques- 
tion on  this  appeal.     Nothing  omitted  would  affect  the  ques- 
^cn.     It  d^ea  not  ap|>ear  that  the  respondent  directed  bow 
the  certificate  of  deposit  should  be  drawn,  but  he  knew  when 
he  received  it  how  it  was  drawn,  and  accepted  it  in  its  present 
Ibrm.     He  knew  that  the  deposit  stood  on  the  books  of  the 
4)ank  to  his  own  personal  credit.     It  could  not  be  known  by 
the  books  of  the  bank  that  this  was  trust  money,  and  not  his 
x>wn.     The  rule  may  be  technical  and  arbitrary  to  some  ex- 
tent,  but  it  is  based  upon  the  soundest  principles  of  business 
-economy  and  integrity,  and  approved  by  the  highest  courts  of 
this  country  and  of  England  with  such  a  unanimity  of  judg- 
•cuent  as  to  make  it  an  established  principle  of  law,  that  if  a 
guardian  deposits  the  money  in  his  hands  belonging  to  the 
heirs  in  a  bank  in  his  own  name  and  to  his  own  credit,  with- 
out any  ear-marks  or  indicia  to  distinguish  it  as  the  money  of 
^he  heirs  or  of  the  estate  or  trust  funds,  and  the  bank  fails,  it 
will  be  held  to  be  his  own  personal  loss,  and  not  that  of  the 
heirs.     No  circumstances  will  justify  it  if  such  is  the  char- 
acter of  the  deposit.     It  is  not  a  question  of  good  faith  or  of 
integrity  —  it  is  a  question   of    naked   fact  —  which  deter- 
mines it  legal  character. 

The  reason  of  the  rule  is  obvious.  The  following  extract, 
Irom  the  opinion  of  Judge  Porter  in  McAllister  v.  Common^ 
wealthy  30  Pa.  St.  536,  expresses,  once  for  all,  the  rule,  and 
«ome  of  the  reasons  of  it:  "  If  he  [the  trustee]  undertakes  to 
make  a  deposit  in  a  banking  institution,  the  entry  must  go 
<lown  on  the  books  of  the  institution,  in  such  terms  as  not  to 
be  misunderstood,  that  they  are  the  funds  of  the  specific  trust 
to  which  they  belong.  He  cannot  so  enter  them  as  to  call 
them  his  own  to-day  if  they  are  good,  and  to-morrow,  if  bad, 
Ascribe  them  to  the  estate,  or  shift  them  in  an  emergency 
from  one  estate  to  another,  or  by  the  deposit  secure  the  dis- 
count of  his  own  note,  and  have  the  deposit  snatched  at  by 
the  bank  if  the  note  be  not  paid,  or  attached  by  a  creditor  as 

the  depositor's  individual  property No  matter  what 

he  intends  to  do,  or  what  the  cashier  or  clerk  may  think  he 
is  doing,  the  deposit  must  wear  the  impress  of  the  trust,  or 
lie  cannot,  when  brought  to  account,  call  it  trust  property.'' 
This  was  the  exact  condition  of  this  fund,  and  all  the  reasons 
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of  the  rule  are  applicable  to  it  as  the  personal  and  individual 
deposit  of  the  respondent.  The  rule  is  inflexible,  and  there- 
is  not  in  this  case  a  single  circumstance  which  makes  the  rale 
inapplicable  to  it 

This  is  all  that  need  be  said  in  this  case;  for  this  oonrt  has^ 
sanctioned  the  rule  in  a  recent  case,  where  the  depositor  in* 
formed  the  teller  of  the  bank,  who  gave  the  certificate  of  de» 
posit,  that  they  were  trust  funds,  and  did  not  belong  to  him. 
In  Williams  v.  WiUiams,  55  Wis.  300,  42  Am.  Rep.  708,  Mr. 
Justice  Cassoday  marshaled  and  passed  in  review  the  leading 
authorities  of  this  country  and  of  England,  and  sanctioned 
the  rule  in  a  case  that  rules  this  in  all  essential  particulars. 
The  loss  in  this  case  was  that  of  the  respondent,  and  not 
that  of  the  heirs  or  their  guardian  in  Nebraska,  and  therefore 
the  respondent  should  be  charged  with  this  two  thousand 
dollars  in  the  settlement  of  his  guardianship. 

By  the  Court.  The  judgment  of  the  circuit  court  is  re« 
versed,  and  the  cause  remanded,  with  direction  for  further 
proceedings  in  accordance  with  this  opinion. 

OaABDIAV  AND  WaRD  ^  RbOOVKBT  OF   MOHST  TaKBI  Ut   OVARDtAir's 

Namb.  —  Whenever  a  fidueiary  relation  eziati,  and  money  eomtng  from  tho 
trast  lias  in  the  bands  of  a  perton  standing  in  that  relation,  it  oan  bo  fol* 
lowed  and  recovered  from  himt  Fini  Nai,  Bank  t.  JSTwiifiie^  14  OoL  200;  fO 
Am.  St  Rep.  267,  and  noto. 

Trust  funds  must  be  kept  separate  from  the  funds  of  a  tmstee,  or  bo  wiD 
be  liable  in  case  of  loss.  They  most  bo  deposited  and  loaned  as  trost  funds: 
Coffin  T.  Bramiitt,  42  Miss.  194;  97  Am.  Doa  449,  and  note;  Lfm$r,  Lawder, 
122  Ind.  64S.  Whore  a  guardian  deposits  money  of  a  ward  m  a  bank  in  his 
own  name,  and  the  bank  fails,  she  moat  bear  tbo  loss  eecssis— d  Ihatobyt 
/entef  V.  Wautr.  6  GiU  ft  J.  216;  29  Am.  Deo.  63^  and 
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IfAmuAOB  — Mbahivo  MP  '*  Marital  Rigvts,  Durm,  ok  Obuoatiohs." 
—  The  words  "  marital  rights,  duties,  or  obligations,"  mentioned  in  sec- 
tion 65,  California  Civil  Code,  providing  that  consent  to  maniage  most 
be  followed  "by  a  mntnal  assumption  of  marital  rights^  dntiei^  or  obli- 
gations,'* mean  snob  rights,  duties,  or  obligations  as  arise  from  the  con- 
tract of  marriage  and  constitute  its  object,  and  therefore  embrace  what 
the  partiea  to  such  contract  mutually  agreee  to  perform  toward  each 
other  and  to  society. 

Makbiaob— Contract  of  Marbiaos.  —  The  mutual  agreement  of  the 
parties  to  live  together  in  the  professed  relation  of  husband  and  wife 
is  essential  to  create  a  contract  of  marriage,  and  such  contract  imposes 
upon  the  parties  to  it  the  obligation  to  live  together  in  such  relation* 

IIabbiaab,  What  ConsriTUTia,  vhdbr  Contract.  —Where  an  agreement 
to  marry  is  not  followed  by  solemuintion,  there  is  no  assumption  of 
atarital  rights,  duties,  or  obligations,  within  the  meaning  of  section  55, 
California  Civil  Code,  until  the  commencement  of  oohabitatioii  by  the 
parties  to  the  agreement.  And  by  cohabitation  is  meant^  not  simply 
the  gratification  of  the  sexual  passion,  but  to  live  and  dwell  together, 
and  to  have  the  same  habitation. 

Marriaob  •>-  What  does  not  Conbtitutb.  —  An  agreement  between  parties 
to  a  marriage  without  solemnuBation,  not  followed  by  Anything  to  indi- 
date  to  the  oommunity  that  they  have  assumed  the  ralation  of  husband 
and  wife,  is  not  an  assumption  of  the  marital  rights,  duties,  or  obliga- 
tions oontemplated  by  section  55^  California  Civil  Code,  and  therefore 
does  not  constitute  a  marriage. 

liARBiAGB  —  DiTOBcn  —  Adultbrt  —  EviDBNCB.  —  In  an  action  for  divorce 
on  the  ground  of  adultery,  where  the  marriage  of  the  parties  is  not 
sought  to  be  established  by  proof  of  their  cohabitation,  evidence  of  the 
alleged  husband's  subsequent  marriage  to  the  woman  with  whom  he  is 
alleged  to  have  committed  adultery  is  irrelevant  and  ii 
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H.  F.  MoreJumief  for  the  appellanL 
William  H.  Webb^  for  the  respondent. 

Db  Haybx,  J.  Action  for  divorce.  The  court  below,  ap- 
proving and  adopting  the  special  verdict  of  the  jury  on  this 
point,  found  that  on  May  23,  1886,  the  plaintiff  and  defend- 
ant entered  into  a  contract  of  marriage,  by  which  they  agreed 
then  and  there  to  a  present  marriage,  and  that  this  contract 
was  followed  on  their  part  by  a  mutual  assumption  of  marital 
rights,  duties,  and  obligations.  The  defendant,  who  is  the 
appellant  here,  contends  that  the  iSnding  is  not  justified  by 
the  evidence. 

It  appears  that  the  parties  first  met  at  a  skating-rink  in 
Salinas  City,  in  August,  1885.  At  their  second  meeting, 
which  was  about  a  week  afterwards,  this  acquaintance 
ripened  into  an  act  of  illicit  intercourse,  followed  by  other 
similar  acts  at  opportune  times,  and,  as  a  fruit  of  this  rela- 
tion, the  plaintiff  gave  birth  to  a  child  on  May  16, 1886.  One 
week  thereafter,  defendant  went  to  see  plaintiff  at  the  resi* 
dence  of  her  sister,  where  she  was  stopping.  Here  the  plain- 
tiff met  defendant  in  the  parlor,  alone,  and  at  this  meeting 
the  plaintiff  testifies  that  she  and  defendant  agreed  upon  a 
present  marriage,  and  that  it  was  to  be  kept  secret  in  Salinas 
City,  but  not  elsewhere,  and  the  baby  was  to  be  named  after 
him.  As  stated,  no  witnesses  were  present;  but  plaintiff's 
mother  and  sister  each  testifies  that  she  came  into  the  parlor 
afterwards,  and  that  defendant  then  repeated  to  her  the  said 
agreement  made  with  plaintiff,  in  reference  to  a  present  mar- 
riage, and  also  said  that  he  wanted  plaintiff  to  go  into  a 
neighboring  county  and  live  for  a  while,  the  mother  to  go 
with  her.  The  mother  also  testified  that  she  was  authorized 
by  defendant  to  introduce  plaintiff  as  his  wife,  and  ehe  did 
Bo;  **  only  he  wanted  it  kept  quiet,  so  that  it  would  not  get 
back  into  the  valley.  He  did  n't  care  about  it  elsewhere.'' 
The  plaintiff  and  her  mother  then  went  to  the  city  of  San 
JoB^,  and  there  remained  until  March  following.  During 
this  period  the  defendant  called  to  see  her  once,  remaining 
from  nine  or  ten  o'clock  in  the  morning  until  one  o'clock  in 
the  afternoon.  From  the  time  of  the  alleged  contract  of  mar- 
riage until  the  coniinencement  of  this  action,  the  plaintiff  and 
defendant  never  cohabited  together, — tlint  is,  lived  together  in 
the  same  house.  —  although  upon  a  few  occasions  they  hnd 
sexual  intercourse  with  each  other;  nor  is  there  any  evidence 
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that  they  were  generally  reputed  to  be  hueband  and  wife  in 
the  community  where  both  lived,  and  defendant  never  con- 
tributed but  seventy  dollars  to  the  support  of  plaintiff  and 
her  child*  There  is  nothing  to  show  that  if  such  relation  ex- 
istedf  it  was  known  to  any  pne  except  the  partiesi,  and  the 
mother  and  sister  of  plaintiff*  It  is  true,  the  mother  testifies 
that  she  introduced  plaintiff  as  the  wife  of  defendant;  but  she 
does  not  name  the  person  to  whom  such  introduction  was 
made,  nor  does  such  person  or  persons  give  evidence  in  the 
-case.  The  defendant  himself  denies  that  he  ever  agreed  to 
tnarry  plaintiff^  and  there  is  other  evidence  which  tends  to 
<eorndborate  him  on  this  point;  but  as  the  finding  of  the  court 
bdow  was  in  favor  of  plaintiff)  we  have  only  thought  it  ne- 
cessary to  give  the  foregoing  general  outline  of  the  case,  as 
shown  by  the  testimony  offered  by  her,  and  upon  which  the 
court  must  necessarily  have  based  its  findings. 

With  this  general  statement  of  the  nature  of  the  evidence, 
we  proceed  to  consider  whether  it  is  safBcientto  show  the  ex- 
istence of  a  marriage  between  Um  parties. 

1.  Section  66  of  the  Civil  Code  provides:  "  Marriage  is  a 
personal  relation  arising  out  of  a  civil  contract,  to  which  the 
^consent  of  parties  capable  of  making  it  is  nece^jBary*  'Consen t 
alone  will  not  constitute  marriage;  it  must  be  followed  by  a 
sidemniiataoQ,  or  by  a  mutual  assumptiOQ  of  marital  rights, 
Unties,  or  obligatioiis." 

As  there  is  a  substantial  coDfliet  in  the  evidenoe  as  to  the 
^eootract  or  agreement  to  a  present  OMfriage  between  the 
plaintiff  and  defendant,  we  cannot,  under  the  settled  rule 
bsre,  disturb  ths  finding  of  the  court  below  on  this  point. 
This  consent  being  established,  our  next  inquiry  ts,  whether 
the  evidenoe  is  sufficient  to  establish  the  Isct  Uiat  such  con» 
sent  was  folle^wed  by  a  mutual  assumption  of  marital  rights, 
-duties,  or  obligations;  and  in  order  to  answer  this  it  is  neces- 
4nry  to  first  detsrmins  what  is  meant  by  the  words  ''marital 
rights,  duties^  or  obligations^"  as  here  used.  We  have  no 
-doubt  thai  they  refer  to  sack  rights,  duties^  or  obligations  as 
arise  from  the  contract  of  marriage,  and  constitute  its  object^ 
jmd  therefore  embrace  what  the  parties  to  snob  contract  mw 
tnaUy  agree  to  perform  toward  eaeh  other  and  to  society. 

**  Marriage  is  considered  io  every  country  as  a  contract^ 
UDd  may  be  defined  to  be  a  contract  according  to  the  form 
prescribed  by  the  law  by  whidi  a  maa  and  woman  capable  of 
^ntsring  into  such  a  oontraot  Bsutually  engsfs  with  eaoh 
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other  to  live  iheir  whole  lives  together  in  the  state  of  anion 
which  ought  to  exist  between  a  husband  and  his  wife'*:  Shel- 
ford  on  Marriage  and  Divorce,  1. 

The  mutual  agreement  of  the  parties  to  live  together  in  the 
professed  relation  of  husband  and  wife  is  essential  to  create 
a  contract  of  marriage,  and  the  contract  therefore  imposes 
upon  the  parties  to  it  the  obligation  to  do  so:  and  where  the 
agreement  to  marry  is  not  followed  by  solemnization,  there  is 
no  assumption  of  marital  rights,  duties,  or  obligations,  within 
the  meaning  of  section  55  of  the  Civil  Code,  until  the  com- 
mencement of  cohabitation  by  the  parties  to  the  agreement 
And  by  cohabitation  is  not  meant  simply  the  gratification  of 
the  sexual  passion,  but  **  to  live  or  dwell  together,  to  have  the 
same  habitation,  so  that  where  one  lives  and  dwells  there 
does  the  other  live  and  dwell  also":  YardUy^s  JSetato,  75  Pa. 
St.  207.  This  was,  in  effect,  so  held  in  Sharon  v.  Sharon,  79 
Cal.  670,  the  court  there  saying:  "  The  commencement  of  trae 
and  open  matrimonial  cohabitation  under  such  an  agreement 
is  a  mutual  assumption  of  marital  rights,  duties,  and  obliga- 
tions, while  mere  copulation,  without  such  cohabitation,  la 
insufficient." 

The  evidence  in  this  case  falls  far  short  of  showing  that 
after  the  alleged  consent  to  marry  these  parties  ever  assumed 
the  marital  rights,  dutes,  or  obligations  of  the  marriage  rela- 
tion as  we  have  defined  them.  There  was  no  cohabitation, 
such  as  almost  univereally  accompanies  marriage,  and  noth- 
ing to  indicate  to  the  community  that  they  had  assumed  such 
relation. 

2.  The  defendant  offered  to  prove  that  he  was  on  Septem- 
ber 3,  1887,  regularly  united  in  marriage  with  Nellie  Rowe, 
the  woman  with  whom  he  is  charged  in  the  complaint  to  have 
committed  adultery,  and  for  this  purpose  offered  to  introdnee 
a  marriage  license  in  due  form  authorising  such  marriage, 
and  the  certificate  of  a  clergyman  showing  its  solemnisation. 
These  papers  were  excluded  by  the  court  This  ruling  was 
correct  This  kind  of  evidence  has  been  considered  sufficient 
to  rebut  the  presumption  of  marriage,  which  otherwise  woald 
follow  from  proof  of  cohabitation  and  general  reputation  that 
such  cohabitation  was  matrimonial  in  its  nature:  Com  ▼. 
Case,  17  CaL  598;  Jones  ▼.  Jones,  48  Md.  891;  80  Am.  Rep. 
466.  We  are  not  called  upon  here  to  either  affirm  or  dissent 
from  the  rule  announced  in  these  cases.  It  is  sufficient  to  ssj 
that  it  does  not  apply  to  the  facts  of  this  case.    There  was  no 
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proof  of  eohabitaiioD  In  this  ease,  and  wa  do  not  mo  liow  tho 
excluded  evidenoe^  in  oonpection  with  the  other  evidenoe  in 
the  case,  conld  ha^e  any  legitimate  or  logical  tendency  to  die* 
pro?e  the  statements  of  witnesses  who  testified  directly  to  the 
fact  that  more  than  a  year  previous  thereto  the  defendant 
agreed  to  become  the  husband  of  the  plaintiff. 

This  offered  evidence,  however,  demonstrates  the  wisdom  of 
the  law  in  requiring  an  open  matrimonial  cohabitation  of  the 
parties  thereto  as  evidence  of  marriage,  where  there  is  no  sol* 
emnixation,  so  that  those  contracting  this  relation  may  have 
some  reasonable  assurance  that  its  validity,  and  the  legiti* 
macjr  of  their  children,  will  not  he  overthrown  by  proof  of  a 
prior  secret  marriage  upon  the  part  of  either  the  husband  or 
wife,  and  of  which  the  other  had  no  notice  or  suspicion. 

Judgment  and  order  reversed. 


M IRRIA01C,  What  OowarriTUTM.  —  Marriage  is  a  drll  eontraok  Ho 
moiiy  it  mtlispenaably  reqaiaita  to  its  eraaiuML  A  oontraot  of  marriago  bo> 
tweea  coiMeaiing  partiaa  of  Bofficieot  oapaoity  mado  jmr  vtr^  d4  pt—awtf  Is 
a  raltd  marriage:  Voorhee$  r,  Foorheu,  46  N.  J.  £q.  411;  19  Am.  QL  Bop. 
t'4,  aod  ooto.  Coroparo  Orimm'a  EnUxU^  131  Pa.  8t  199;  17  Am.  St.  &^ 
796.  and  note;  Bomel  v.  Romd,  7d  Mieh.  138;  16  Am.  8t  Bap.  SSSL  sad 
note;  Casrtwrighir.  McChwn^  121  BL  888;  2  Am.  8k  Uepi  106»  and  noSsw  A 
motaal  agreemeat  botwoon  a  man  aod  woman,  having  snffietont  oapaoityta 
take  each  otbor  for  husband  and  wife,  eonatitates  a  Tslid  marriago^  thsii|^ 
not  made  in  the  proMooe  of  witnesses:  (Ml  t.  QaU.  114  K.  T.  109. 

Harbiaqs  —  Prbsumttios.  —  Ko  presamptions  can  arise  as  against  a  wite 
merelj  from  the  aabBeqnent  marriage  of  her  hntband  to  another  womant 
^KMoaT.  AftM(i^78Iow%499;  «/am«T.  Afidb9,26&aS7e.  Oomparsnoli 
teroortefT.  Voarkem,  19  Am.  8t  Bsp. 409;  itodilea ▼•  M€lmlk%  IIM Imk 
174;  12  Ask  %L  Bep.  468^  and  nota. 


Matbhofbb  V.  BoABD  OF  Eduoation  of  San  Diioa 

[IS  CAuroaMiA,  lia] 

OmsRurnoiijU.  Law •— OoMmtuonoH  ov  Statuts.— Thi  Stats  n  net 
Boom)  BT  GsHxaAL  Wobds  in  a  ttatate  which  would  operate  to  tronoh 
spon  its  sovereign  rights,  injnrioosly  affect  its  capacity  to  perform  its 
faaetioDa,  or  establish  a  right  of  action  against  it. 

BrATUTOKT  OoHflrntuonoH — 8tat«  Propbrtt  Exempt  from  Skbvbi.  —  A 
geaeral  law  providing  remedies  for  private  individoals  will  not  be  con* 
straed  as  intended  to  enable  a  creditor  of  the  stats  to  seiis  its  properliy 
fcr  the  satisfaction  of  his  debt. 

MiCHAincB'  LisNSb  —  Public  Pkopkbtt  akd  Pitbuc  Buildibos  are  not  snb* 
jeet  to  mechanics'  Hens. 

Mbcbabio*8  Lieb  —  ScHooL-HOUHi  BQT  SuBJBOT  TO.  —  A  sohool-honss 
erected  by  a  public  school  district  is  nob  subject  to  seianre  under  the 
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g/BDewnX  meduuiiif •  Bm  Lur,  wtian  tk»  — nititnH—  fcolubifti 
■cbool  district  from  iacovring  indebtadna—  e»oiadiBg.th»>nn— I 
prorided  for  it;  imleM  before  tlw  indebtednaM  ii  mmami  prarakm. 
•ball  be  mftde  for  tto  psyniant  by  tintwai 

John  M.  LucoBf  for  the  appellant. 

Wellborn,  Parlser^  and  SUwem^  J.  P.  Qoodwin,  and  WaUom 
and  Hicka,  for  the  respondents. 

Tbmplb,  C.  This  action  was  brought  to  foreclose  a  lien 
for  materials  ftimished  to  a  subcontractor,  for  the  building  of 
a  public  school-house* 

Final  judgment  waa  entered  upon  demurrer  to  the  com- 
plahity  and  plaintiff  appeals  from  the  judgment  Whether 
the  laws  of  this  state  give  to  mechanics  and  material-men  the 
right  to  have  a  lien  upon  such  buildings  is  the  only  question 
necessary  to  consider  upon  this  appeaL 

Section  15,  article  20,  of  the  constitution  provides:  *' Me- 
chanics, material-men,  artisans,  and  laborers  of  every  class 
shall  have  a  lien  upon  the  property  upon  which  they  have 
bestowed  labor  or  furnished  material,  for  the  value  of  such 
labor  done  and  material  furnished;  and  the  legislature  shall 
provide,  by  law,  for  the  speedy  and  efficient  enforcement  of 
sucbliena'* 

Sectioa  1183  of  the  Code  of  Civil  Procedure  enacts  that 
mechanics  and  material-men  shall  have  a  lien  for  labor  or 
material  used  in  the  construction  of  any  building  or  other 
structure. 

The  following  seetions  presoribe  the  procedura  and  ths 
effect  of  certain  acts. 

The  claim  is  made  that  public  buildings  are  included  both 
in  the  word  '^  property ,'^  used  in  the  constitution,  and  in  the 
phrase  ''any  building,"  used  in  the  code,  and  therefore  it 
mnl  necessarily  follow  that  mechanics  aad  malsiial^nisn  ai% 
by  these  provisions,  given  a  right  to  a  lien  upon  such  build- 
ings^ 

But  this  Ignores  the  rule  of  statutory  constntctlon,  that  the 
state  is  not  bound  by  general  words  in  a  statute,  which  would 
operate  to  trench  upon  its  sovereign  rightSr  injuriously  affect 
ita  capacity  to  perform  its  functions,  or  establish  a  rigfai  of 
action  against  il 

Says  Mr.  Justice  Story,  in  United  SlateB  v.  JSTear,  S  Mason, 
S14:  **  In  general,  acts  of  the  legislature  are  meant  to  regu- 
late and  direct  the  acts  and  rights  of  citizens;  and  in  most 
the  reasoning  applicable  to  them  applies  with  Tery 
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different,  sad  often  contrary,  force  to  the  goyernment  itself* 
It  appeari  to  me,  therefore,  to  be  a  eafe  rale,  founded  in  the 
piiocipleB  of  tbe  common  law,  that  the  general  words  of  a 
iflk»tui«  DQ^ht  net  to  include  the  government,  or  affect  its 
n^hti,  unless  that  eoiistruction  be  clear  and  indisputable  upon 
the  text  of  the  act." 

To  the  same  effisot  are  the  following  eases:  United  States  y» 
Swearinpen^  11  Gill  ft  i.  373;  Om^m^nwealth  y.  Baldwin^  \ 
Watts,  M;  ^  Am.  l>%c>  33;  Dollar  BavinpB  Bank  y.  United 
€Ut€iy  19  W«U.  239;  United  Btatte  y.  Davie,  8  McLean,  484; 
United  States  t.  WittinmSj  5  McLean,  1S8;  Comvicmwealth  y. 
J^kneon,  6  Pa.  St.  136;  Joeedyn  ▼.  Stone,  26  Miss.  758;  People 
V.  HerHmmr^  4  Cow.  346;  15  Am.  Dec.  879;  and  a  great  many 
«tbei«. 

It  is  Bcrisleading  to  say  that  this  construction  is  adopted  on 
tiie  ground  of  public  policy.  The  import  of  the  language  is 
not  limited  becawse  it  would  be  against  public  policy  to  give 
to  the  words  their  natural  effect,  but  because,  in  view  of  fa- 
miliar rules  «f  construction,  a  different  intent  is  manifested 
in  ttie  Ian  gunge  used. 

Tbe  goyernment  was  created  and  shaped  by  the  constitu- 
tion. Tt  is  not  an  end  in  itself,  but  a  mere  instrumentality 
for  paUio  seryice.  Tts  powers  and  functions  exist  only  for  the 
people.  One  of  its  functions  is  to  enact  laws  for  the  govern- 
ment  of  the  inhabitants  within  its  limits,  thereby  affording 
ihem  protection  and  advancing  their  general  welfare.  The 
property  it  holds  is  simply  to  enable  it  to  perform  the  service 
Tequired  of  it.  It  is  as  much  devoted  to  public  use  as  are  the 
BfereetB  and  highways,  though  in  a  different  way;  and  it  is 
generally  held  by  a  different  tenure. 

Instead  of  being  the  natural  and  obvious  conclusion,  that 
a  general  law  providing  remedies  for  private  individuals  was 
intended  to  enable  a  creditor  of  the  state  to  seize  this  property 
fer  the  satisfaction  of  his  debt,  it  would  be  a  most  unnatural 
Inference. 

The  eonstitation  has  itself  provided,  as  the  only  mean» 
which  the  state  has  for  the  payment  of  its  debts,  the  exercise^ 
of  tbe  eoyereign  power  of  taxation.  And  for  each  political 
subdivision  the  rule  is  the  same.  These  revenues  are  divided! 
into  specific  funds,  and  one  furnishing  labor  or  materials  to 
4ho«tate  knows  to  what  he  must  look  for  payment.  He  be* 
comes  a  creditor  of  a  specific  fund,  and  has  no  rights  except 
with  reference  to  such  fund. 
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The  law  conferring  the  right  to  a  mechanic's  lien  implies  a 
right  of  action  to  enforce  it  One  cannot  sue  the  state,  anless 
expressly  authorized  by  statute,  and  this  principle  is  embod* 
ied  in  our  constitution.  General  statutes  creating  new  reme> 
dies  for  individuals  have  never  been  held  to  authorise  such 
suits. 

The  former  constitution  of  the  state  provided:  ''All  prop- 
erty in  the  state  shall  be  taxed  in  proportion  to  its  value." 
There  was  no  express  limitation  upon  the  meaning  of  the 
words  used,  and  unquestionably  in  their  natural  import  they 
included  public  property.  It  was  held  that  such  construction 
would  be  inconsistent  with  the  purposes  of  taxation:  People  ▼• 
Doe^  36  Cal.  220;  and  it  is  strange  that  such  a  case  ever  arose. 
The  inconsistency  there  was  perhaps  a  little  more  obvious 
than  here;  but  the  principle  is  the  same,  and  the  claim  here 
is  really  as  inconsistent  as  there,  with  the  theory,  plan,  and 
policy  of  the  government,  with  reference  to  its  revenues  and 
its  tenure  of  the  property  it  holds  for  public  service. 

The  public  policy  appealed  to  is  laid  down  in  the  constitu* 
tion  itself.  It  is  a  constitutional  policy.  The  section  under 
consideration,  on  its  face,  purports  to  be  a  code  provision  pro- 
viding a  remedy  by  individuals  against  individuals.  The 
constitutional  policy  referred  to  but  emphasizes  the  rale  of 
construction,  which  would  have  been  sufficient  of  itself.  And 
the  position  is  firmly  fixed  beyond  cavil  by  section  18,  article 
11,  which  prohibits  school  districts  from  incurring  indebted* 
ness  exceeding  the  annual  revenue  provided  for  it,  anless  be- 
fore the  indebtedness  is  incurred  provision  shall  be  made  for 
the  payment  of  the  debt  by  taxation.  Could  there  be  a  plainer 
declaration  that  all  indebtedness  shall  be  paid  from  the  rev^ 
enue  provided  by  law? 

Supposing,  therefore,  as  we  must,  that  the  section  in  the 
constitution  was  framed  in  view  of  the  well-known  rule  of 
construction,  and  in  the  same  instrument  in  which  are  ih« 
other  provisions  alluded  to,  and  that  it  omits  to  mention  pub- 
lie  buildings,  it  is  manifest  from  the  language  itself  thai  they 
are  not  included. 

It  would  follow  that  the  judgment  should  be  affirmed. 

FiTZGBBALD,  C,  and  Footb,  C,  concurred. 

The  CouBT.  For  the  reasons  pven  in  the  foregoing  opfii* 
ion,  the  judgment  is  affirmed. 
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CoRSTmmoiiAL  Law  —  Intskprktation  ov  Statuto.  — Though  a  itat- 
ato  does  not  riolata  any  special  olauM  of  the  conatitation,  it  may  be  in 
▼iolation  of  its  essential  spirit^  porpooe,  and  intent:  CfUp  f^JanetvilU  ▼.  Car^ 
pmUr,  TJ  Wis.  288;  20  Am.  St.  Rep.  123.  The  oonstitntion  oontrola  in 
preference  to  a  atatnte:  County  qfCook  ▼•  Industrial  etc  SdM,  125  HL  MO; 
8  Am.  St.  Rep.  886.  No  one  can  ane  a  state,  except  by  its  own  consent: 
Comwailr,  CommomoedUh,  82  Va.  644;  3  Am.  St  Rep.  121.  Rights  which 
are  part  of  state  sovereignty  conferred  for  pablie  good  cannot  be  lost  by  dis- 
■eisin:  Treat  r.  Lard,  42  Me.  652;  66  Am.  Dea  298. 

COHT&AOTS  OF  A  StaTB  —  StaTB  PBOPSBTy  EXXHTT  IBOM  EXIOVTIOV.— 

A  statute  granting  the  right  to  maintain  an  action  against  a  state  does  not 
give  the  right  to  execution  upon  state  property  upon  a  judgment  obtained 
therein;  if  it  did,  it  would  be  unconstitutional  and  void:  Carter  ▼.  State,  42 
La.  Ann.  927;  21  Am.  St.  Rep.  404,  and  note.  A  public  school-bouse  is  ex- 
empt from  execution:  SkOe  f.  Tiedemann,  69  Mo,  306;  33  Am.  Rep.  498.  A 
atatnte  exempting  the  property  of  counties  from  execution  is  a  mere  affirm- 
ance of  the  common  law:  Oilman  ▼.  County  qf  Contra  Coeta,  8  CaL  52;  68 
Am.  Dec.  290,  and  extenaire  note.  Promises  of  a  state  to  pay  for  serricea 
rendered  have  no  legal  obligation:  BiaU  t.  Kvmey,  9  Mont.  389. 

Public  Pbopbrtt  hot  Subjbct  to  Mbchanics'  Libk&  —  A  mechanic*! 
tian  wUl  not  attach  to  a  publio  school-honsas  Ohamock  t.  Toumehip  qf  Coffaao^ 
61  Iowa»  70;  83  Am.  Rep.  116^  and  nota. 


[Ih  Baihl] 
BlQHABDS   V.   TbAYBLEBS    InSUBANOB    GoMPANT. 

(80  CAUFOBiriA,  170.] 

Aooii>Bn  IvsuiUKOB  — SuvncDWor  ov  Complaint.  ^  A  complaint  on  aa 
accident  insurance  policy,  arerring  that  on  a  date  named  the  deceased 
sustained  bodily  injuries  through  external,  violent,  and  accidental  means^ 
and  that  such  injuries  alone  caused  the  death  of  the  assured,  states  a 
eaase  of  aekaooy  and  is  good  aa  against  a  general  demurrer. 

Aooii>BBT  Ihbvbaiicb — SuvnciBNOT  ov  Ck>MPLA»iT.  ^  Where  an  accident 
insurance  policy  provides  that  the  money  shall  be  paid  *'  within  ninety 
daya**  after  proof  that  the  insured  received  injuries  which  alone  *' occa- 
sioned his  death  within  ninety  days  from  the  happening  thereof,"  a  com- 
plaint alleging  that  "  more  than  ninety  days  had  elapsed  prior  to  the 
commencement  of  this  suit,  after  sufficient  proof  that  the  insured,  at  a 
tima  within  the  oontinuauce  of  said  polioy^  had  sustained  botiily  injuries 
ailacted  through  external,  riolent^  and  aeoidental  means,  within  the  in- 
tent and  meaning  of  said  policy;  that  such  injuries  alone  had  occasioned 
death  within  ninety  days  from  the  happening  of  such  injuries;  and  also 
containing  aa  allegation  that  all  the  conditions  of  the  policy  bad  been 
oomplied  with,  -^aufficiAutly  avers  notice  and  proofs  of  death,  states  a 
cause  of  action,  and  ia  good  as  against  a  general  demurrer. 

AooiDBiTT  IfTsvRAiroB  ~  Death  bt  Accidbktal  Mbans— Blow  Stbuok  bt 
Tbibd  PEBSOif.  — Where  the  death  of  the  insured  is  caused  by  a  fall  or 
by  a  blow  struck  by  a  third  person,  the  death  is  caused  by  accidental 
meana,  within  the  terms  of  a  policy  insuring  against  injuries  or  death 
led  through  *' external,  violent^  and  accidental  meana." 
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losoivT  ImiTRAmn — OoNSTRVcnoH  OF  Word  '*  Acx;ipwt.* — The  word 
"  MaidMLi,*  in  fteeidmit  insaranoe  policies,  oiuet  be  given  its  popular 
neMiing,  mad  constrned  to  include  a  oasualtj  or  sometbii]^  oat  of  tlio 
vanal  eottne  of  aranta,  and  irbicfli  happens  suddenly  and  unezpectedljt 
aad  withooi  an/  deatga  on  the  part  of  the  person  injured. 

Aawwiiiii'iT  InavBAHCB— OoHprnoN  m  Polict — CoNSTRucrnoN.  —  A  pro> 
▼isioB  in  an  aeeideBt  tnsnrance  policy  that  the  insurance  shall  not  ex* 
tend  to  any  eavae  of  death  unless  the  olaiinant  shall  establish  by  direct 
and  positive  proof  that  snoli  death  was  caused  by  external  violence  and 
•ocidental  means,  and  was  Bet  Ihe  resalt  of  design  on  the  part  of  any 
persan,  merely  afcatea  •  oenditioB  that  tha  death  mast  not  be  caused  by 
ihe  act  of  ana  whaea  deaigB  was  to  eanae  deatti  by  the  act,  and  does  not 
include  a  ease  whava  •  blow,  «ot  intanded  to  k31,  nofortunately  and 
widasigaedly  pradaoes  death. 

T.  AT.  Osmoni  wnd  Fr^d  SeartSy  for  the  mppellani. 
C  W.  Cro88  and  P.  F«  Simonds^  for  the  respoodentfl. 

McFari^and,  J.  This  is  an  action  upon  an  accident  in- 
surance policy.  By  the  terms  of  the  policy,  the  insured  — 
Philip  Richards  —  was  to  have  a  sum  of  money  paid  bin 
weekly  in  case  of  injury  to  him  by  accident,  and  his  estate 
was  to  be  paid  five  thousand  doilars  in  case  of  bis  death  from 
such  injury.  During  the  life  of  the  policy  said  Richards  was 
killed.  The  jury  returned  a  verdict  in  favor  of  plaintiffs, 
exootttors  of  eaid  Riehards,  deceased,  Cor  five  thousand  dol- 
lars, and  defendant  appeals  from  the  judgment,  and  from  an 
order  denying  a  new  trial. 

1.  We  think  that  the  complaint  is  sufficient  There  was 
no  formal  demurrer^  but  defendant  objected  to  a  jury  being 
impaneled,  and  to  the  introduction  of  any  evidence,  upon  the 
ground  that  '*  the  complaint  does  not  state  facts  aufficient  to 
constitute  a  cause  of  action."  The  first  objection  is,  that  the 
complaint  does  not  state  the  particular  circumstances  under 
which  the  death  of  the  insured  occurred;  that  is,  whether  it 
was  caused  by  lightning,  drowning,  railroad  ooUiaion,  oto. 
But  the  complaint  avers  that  at  a  namod  date  the  deceased 
^'sustained  bodily  injuries  effected  through  external,  violent, 
and  accidental  means,  and  that  on,  to  wit,  the  twenty-seventh 
day  of  May,  1887,  the  said  Philip  Richards  died  at  Novada 
City,  Nevada  County,  California,  and  that  the  said  death  was 
occasioned  by  said  injuries  alone."  This  language,  which 
avers  a  state  of  facts  expressly  provided  against  by  the  eovo- 
nanta  of  the  policy,  is  sufficient  as  against  an  attack  which 
is  no  more  8i>ecific  than  a  general  demurrer. 

The  other  objection  to  the  complaint  is,  that  it  does  not  aver 
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notice  and  proofs  of  death  as  required  by  the  policy.     But  it 

»  arerred  that  ^  said  Philip  Richards  and  said  plaintifiTs  have 

duly  complied  with  all  the  terras  and  conditions  of  said  policy 

mnd  renewal  by  them,  or  either  of  them,  to  be  kept  or  per^ 

formed'';   and  this  was  generally  a  sufficient  pleading  of 

oondttions  precedent;  Code  CiT.  Proe.,.sec.  457;  Blaringwm 

▼•  Home  /iML  Co,y  76  Cal.  688.    It  has  been  held  in  some 

cases  that  where  money  ooTered  by  an  insurance  policy  is  not 

to  be  paid  until  a  certain  time  after  the  loss,  or  after  notice 

and  proofs  of  the  same,  there  should  be  a  special  averment 

that  such  time  had  elapsed.    In  the  case  at  bar  there  was  a 

proTYsion  in  the  policy  that  the  money  should  be  paid  ^  within 

ninety  days'*  after  proof  that  the  insured  received  injuries 

which  alone  ^occasioned  his  death  within  ninety  days  from 

the  happening  thereof/'  and  with  respect  to  this  matter,  it  is 

alleged  in  the  complaint  that  '^  more  than  ninety  days  bad 

elapsed  prior  to  the  commencement  of  this  suit,  after  sufii* 

cieiit  proof  that  the  insured,  at  a  time  within  the  continuance 

of  the  said  policy,  had  sustained   bodily  injuries  effected 

through  external,  violent,  and  accidental  means,  within  the 

intent  and  meaning  of  said  policy;  that  such  injuries  alone 

had  occasioned  death  within  ninety  days  from  the  happening 

of  such  injuries.'*    This  averment,  together  with  the  general 

averment  above  noticed,  makes  the  complaint  entirely  suffi* 

eient  as  against  a  general  demurrer. 

3.  Upon  the  merits,  appellant  contends  that  the  verdict 
was  not  justified  by  the  evidence,  and  that  the  court  erred 
In  its  instruotions  to  the  jury. 

The  deceased  lived  at  Nevada  City,  and  was  brought  by 
one  H.  J.  Dassonville  to  the  drug*store  and  office  of  a  physi* 
cian  in  that  city  about  nine  o'clock  on  the  evening  of  April 
22,  1887.  He  was  suffering  from  a  severe  wound  on  the  head 
and  over  the  left  eye,  from  the  effect  of  which  he  died  on  the 
27th  of  the  next  month,  May,  1887.  There  was  evidence 
tending  to  show  that  the  wound  was  caused  by  a  fall  from  an 
elevated  sidewalk  down  onto  Spring  Street,  in  whieh  there 
were  rocks  and  piles  of  old  iron;  but  appellant  contends  that 
the  evidence  shows  the  wound  to  have  been  inflicted  by  said 
Dassonville,  who,  after  a  failure  to  blackmail  the  deceased, 
suddenly  struok  him  a  blow  with  some  instrument  or  thing 
oapable  of  producing  the  wound. 

The  general  terms  of  the  policy  provide  against  injuries 
or  death  oaused  through  **  external,  violent,  and  accidental 
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iueans."  The  means  by  which  the  death  of  the  deceased  was 
•caused  were  certainly  ^* external  and  violent";  and  while 
there  was  not  much  evidence  to  show  that  it  was  caused  by  a 
blow  from  Dassonville,  still,  in  that  case,  the  jury  had  the 
right,  tinder  the  evidence,  to  find  it  "  accidental,"  within  the 
general  covenants  of  the  policy.  It  is  impossible  to  give  a  pre- 
cise definition  to  the  word  '*  accidental."  As  every  effect  haa 
«  cause,  there  is  one  sense  in  which  nothing  is  accidental. 

Accident  policies  are  of  recent  origin,  and  there  have  been 
•only  a  few  judicial  decisions  with  respect  to  them.  But  the 
arUthorities  to  be  found  on  the  subject  seem  to  be  to  the  point 
that  "  accident "  must  be  given  its  popular  meaning;  that  is, 
s  casualty,  —  something  out  of  the  usual  course  of  events,  and 
which  happens  suddenly  and  unexpectedly,  and  without  any 
design  on  the  part  of  the  person  injured.  The  fullest  discus- 
sion of  the  subject  is  to  be  found  in  the  opinion  of  the  United 
States  circuit  court  for  the  district  of  Michigan,  in  the  case  of 
Ripley  v.  Railway  Co.<,  2  Bigelow's  Life  &  Ace.  Ins.  Gas.  738.  In 
that  case  the  insured  had  been  attacked  by  highwaymen  and 
Jcilled,  and  it  was  contended  that  as  the  highwaymen  intended 
violence,  there  was  no  accident  The  learned  j^udge  ( Withey, 
J.),  in  delivering  the  opinion  of  the  court,  says:  **  Perhaps,  in  a 
strict  sense,  any  event  which  is  brought  about  by  design  of  any 
person  is  not  an  accident,  because  that  which  has  accomplished 
the  intention  and  design,  and  is  expected,  is  a  foreseen  and 
foreknown  result,  and  therefore  not  strictly  accident  Yet  I 
•am  persuaded  this  contract  should  not  be  interpreted  so  as 
thus  to  limit  its  meaning;  for  the  event  took  place  unexpect* 
edly  and  without  design  on  Ripley's  part  It  was  to  him  a 
casualty,  and  in  the  more  popular  and  common  acceptation, 
*  accident,'  if  not  in  its  precise  meaning,  includes  any  event 
which  takes  place  without  the  foresight  or  expectation  of  the 
person  acted  upon  or  affected  by  the  event  •  •  .  •  I  think,  in 
construing  a  policy  of  insurance  against  accident,  issued  to 
•all  sorts  of  people,  a  majority  of  whom  do  not,  as  the  company 
well  knew,  nicely  weigh  the  meaning  of  words  and  terms  used 
in  it,  courts  are  called  upon  to  interpret  the  contract  as  a 
large  class  not  versed  in  lexicology  are  sure  to  regard  its  terms 
•and  scope.  That  which  occurs  to  them  unexpectedly  is  by 
them  called  accident  The  company  fix  the  terms  of  the 
contract,  and  are  to  be  held,  in  the  absence  of  plain,  unequivo- 
cal exceptions  and  provisions,  to  intend  what,  in  popular  ac- 
oeptation,  the  insured  party  is  likely  to  understand  by  ita 
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lerms."  In  that  case  judgment  went  for  defendant  upon  an- 
other point,  and  was  affirmed  by  the  United  States  supreme 
•court,  where  the  meaning  of  '* accident"  was  not  discussed: 
Ripley  v.  Inturanee  Co^  16  Wall.  336;  but  the  language  of 
Judge  Withey  seems  to  us  to  express  correct  views  of  the 
question.  It  is  quoted  approvingly  in  other  authorities:  Bliss 
on  Life  Insurance,  sec.  438;  7  Am.  Law  Rev.  687;  1  Am.  & 
Bng.  Bncy.  of  Law,  p.  87,  sec.  8,  and  notes;  Providence  Ina.  etc. 
Co.  V.  Martin^  32  Md.  815.  We  are  of  opinion,  therefore,  that 
if  it  could  be  considered  that,  in  the  case  at  bar,  the  death  of 
4he  deceased  was  caused  by  a  blow  from  Dassonville,  still  it 
was  caused  by  *'  accidental  means/*  within  the  general  terms 
of  the  policy. 

The  policy,  however,  contains  a  special  condition,  as  fol* 
lows:  '*  This  insurance  shall  not  be  held  to  extend  to  disap- 
pearances, or  to  any  cause  of  death  or  personal  injury,  unless 
the  claimant  under  the  policy  shall  establish  by  direct  and 
positive  proof  that  the  said  death  or  personal  injury  was  caused 
by  external  violence  and  accidental  means,  and  was  not  the 
result  of  design  either  on  the  part  of  the  insured  or  of  any 
other  person.''  Respondent  contends  that  this  clause  is  a 
mere  attempt  to  change  the  rules  of  evidence,  and  therefore 
entirely  void;  that  it  is  not  a  provision  about  anything  except 
ovidence.  We  do  not  think  it  necessary  to  examine  this  con- 
tention. Taking  the  provision  as  valid,  it  merely  states  as  a 
oondition,  so  far  as  it  applies  to  the  circumstances  of  this  case, 
that  the  death  shall  not  be  the  result  of  the  design  of  any  per- 
son; that  is,  that  it  must  not  be  caused  by  the  act  of  one 
whose  design  was  to  cause  $leath  by  the  act.  The  point  was 
presented  by  the  fifth  instruction  given  by  the  court,  as  fol- 
lows: **  If  the  death  of  Philip  Richards  was  caused  by  a  blow 
•dealt  him  by  H.  J.  Dassonville,  or  some  other  person,  that 
-would  not  prevent  plaintiffs  from  recovering  in  this  action,  if 
you  believe  from  the  evidence  that  when  Dassonville  or  such 
other  person  inflicted  such  blow,  he  did  not  mean  to  kill  said 
Philip  Richards."  We  are  of  opinion  that  this  instruction  is 
not  erroneous. 

There  were  circumstances  in  evidence  tending  to  show  that 
if  Dassonville  did  give  the  blow  which  resulted  afterwards  in. 
the  death  of  deceased,  he  did  not  intend  such  result.  And  it 
^ould  not  be  a  correct  construction  of  the  clause  of  the  policy 
tinder  review  to  say  that  it  includes  every  case  where  a  blow, 
«iot  intended  to  kill,  unfortunately  and  undesignedly  produces 
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death,  and  particularlj  when  wa  consider  fhe  rules  of  con-- 
ttruction  which  apply  to  the  makers  of  instruments. 

The  other  instructions  of  the  coart  seem  to  be  unobjectioo-- 
able,  and  to  present  the  law  of  the  ease  very  fully.    Those 
given  at  the  request  of  the  defendant  presented  that  side  of 
the  case  very  favorably.    Instructions  Na  1  and  No.  5,  asked 
by  defendant,  were  properly  refused;  whatever  was  correct  io- 
them  was  given  elsewhere. 

The  judgment  and  order  appealed  from  are  affirmed. 

ACGIDIIfT  I9BI7BA1ICB  -«*  "  AooroBRT."  DlTIJiniDir  OIL  ^  A«  te  what  u  m-- 
daded  in  the  meaning  of  the  word  *'  aecident»"  as  naad  in  poliniM  of  aoeidanl 
insurance,  see  HtOehjcraft  ▼.  Traveler  Ins,  Co,,  87  Ky.  300;  12  Am.  St  Repw 
484,  and  note;  PomI  ▼.  Travelers  Ins.  Co,^  112  K.  Y.  472;  8  Aul  St.  Rapi 
768.  and  partieuUrty  note  763-766;  HwUw.  BqtUiahk  AtOdeniAmfn,  41  Mimi. 
231.    Suicide  by  an  aasured  who  is  Mm  e^mpot  ia  not  within  the  forlaitnre' 
clause  of  an  aooident  insurance  polioy  which  atipalatea  that  no  olaim  shall 
be  made  thereunder  In  case  of  death  by  suicide:  Blaeksiom  v.  SUuiiard  ila. 
Aeddmd  Imm.  Ox,  74  Mieh.  692. 
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[89  CAUrOMXA,  908.] 
IhIUBANOS-^SiTRVIT  and  DiAORAM  Afl  EVIDBKOB  or  RlPRBXVTAZnHnL  — ^ 

Where  a  policy  of  fire  insurance  provides  that  for  farther  particnlara 
reference  is  hereby  made  to  an  application,  survey,  and  diagram,  mada 
a  part  of  the  policy,  and  declared  to  bo  a  warranty  on  the  part  of  the 
insored,  the  faet  that  snob  survey  and  diagram  were  not  fuminhed  nntil- 
after  the  policy  waa  daliTered,  while  it  nay  haTo  deprived  tham  of  any 
force  as  a  warranty,  does  not  destroy  their  effect  as  evidence  of  n  repra* 
tentation  of  facts  made  as  an  inducement  for  the  issuance  of  the  policy, 
and  as  such  OTidence  they  are  admissible  on  the  issue  aa  to  a  resoiaaioa. 
of  the  polioy. 

ImVRAMCB  —  SUBVST  AHD  DUORAM  AS  EtiDBNOB  09  RBPBBSBMTATlOMa  — 

In  an  action  on  a  policy  of  fire  insurance  made  payable  to  tha  oMdttava- 
of  the  insured,  and  containing  a  provision  that  a  surrey  and  diagram 
referred  to  therein  are  made  a  part  thereof,  such  creditors,  after  fnr^ 
nishing  tho  survey  and  diagram,  cannot  object  to  their  introduction  ua 
•vidence  as  representationa  inducing  the  isauanoe  of  the  policy,  on  tfao 
ground  that  they  were  signed  by  a  person  not  autim^ised  to  aol  for  the* 
owner  of  the  insured  property. 

Ihsurancb  —  Falsb  Reprb9Entations  —  RE90ISST0N.  —  Where  any  of  tho 
material  representations  in  a  fire  insurance  polioy  are  false,  the  insnrar'a' 
tander  of  the  premium  and  notice  that  the  polioy  n  eanoeM,  before  tha- 
oommencement  of  anit  thereon,  operate  to  rsaoind  the  oontraot  d  imp 
surance. 

IinnnkA2>0B  —  CoNSTRUcnoN  of  Polict.  —  Where  the  language  of  an  insnr^ 
ance  policy  may  be  uuderstood  in  more  senses  than  one,  it  ia  to  bo 
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straed  most  ttroagly  Agaimst  tbe  inaiirer.  U  there  it  no  imperfeoUos 
or  ambiguity  in  the  Ittagnage,  it  mnst  be  oonstmed,  like  any  other  con- 
tract, according  to  tbe  intention  of  the  parties. 
ImnrRANoi — Watchmak — NoN-ooifPLiANCS  WITH  Condition.  —  A  man 
employed  to  watch  in  the  daytime^  and  who  it  permitted  to  deep  al 
fii{^t^  IS  not  a  watchman  at  night»  within  the  meaning  of  a  fire  inanr* 
ance  policy  providing  that  a  "  watchman  shall  be  employed  by  the  in- 
•nred,  to  be  in  and  about  the  premiesB  day  and  night." 

laSURANOB  — WaTOHMAN  — NBaLIOSNCI  — COHPLIANOB    WITH   GoKDITYOir. 

—Where  Ices  is  caused  under  a  fire  insurance  policy  by  the  mer«  fault 
or  negligence  of  a  watchman  employed  1^  the  aesured*  »nd  without 
fraud  or  design  on  the  part  of  the  latter,  it  is  within  the  protection  of 
the  policy;  but,  to  entitle  the  assured  to  recover,  it  must  appear  that 
he  has  in  good  faith  employed  a  watchman  to  perform  the  duties  re- 
quired by  the  terms  of  the  policy. 
Xmuraivob— Bububv  ov  Pboov.  ^In  an  action  on  a  fire  insurance  policy, 
proof  oo  tbe  part  of  the  insurer  of  the  existence  of  a  condition  of  things 
imposing  a  certain  duty  on  the  assured  casts  upon  the  latter  the  bur^ 
den  of  proving  a  compliance  with  such  duty. 

Hoggin,  Van  Am,  and  Dibble,  for  the  appellaal 

Doyle,  Ocdpin,  and  Zeigler,  and  Philip  0.  Oalpin,  for  the  re- 
iq)ondent8. 

Patsbsov,  J.  This  is  an  aotioQ  on  a  fire  inearanoo  policy 
to  reoover  the  buid  of  $548.24. 

The  policy  contained  the  following  claufle:  **  Beference  ii 
liereby  made  to  a  Barrej  and  diagram  on  file  in  the  offioe  of 
J.  0.  Mitchell  and  Son,  whioh  ia  made  a  part  of  this  policy^ 
4md  a  warranty  an  the  pari  of  the  aesnred."  The  application 
tbe  policy  was  made  on  November  2l8t,  but  wat  not  conn* 
or  delivered  until  November  24*  1884«  Mitchell  and 
43€o,  who  ware  iosurance  brokers,  acted  on  behalf  of  plaintifiii 
ia  piocnring  tbe  policy,  and  they  promised  at  the  time  the 
•appiicatioD  was  made  to  furnish  the  survey  and  diagram* 
Tbe  company  refused  to  take  the  riak  unless  the  brokers 
-would  agree  to  iornisb  such  a  survey.  A  survey  and  dia« 
^i^ram  was  made  by  the  owners  of  the  property,  and  a  copy 
thereof^  dated  December  4,  1884,  was  presented  to  the  aipents 
'Of  the  defendant^  but  at  what  precise  time  it  was  presented 
•does  not  appear.  On  December  8^  1884,  the  policy  was  taken 
to  the  office  of  the  defendant  and  the  written  portion  thereof 
was  changed,  increasing  tbe  amount  of  tbe  insuraace,  and 
«not!ier  lider,  whieh  was  duly  authenticated  and  attaehed^ 
-was  substituted,  which  contained  the  same  reference^  quoted 
abe^ro^  The  survey  and  diagram  consisted  of  many  questione 
«nd  answers.    It  waa  written  on  the  blank  form  of  another 
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insurance  company,  and  was  signed  ^*  Owens  Riyer  M.  G.  A 
8.  Co.,  by  Hoyt  and  Son,  applicants.*'  The  policy  ran  to  the- 
Owens  River  Iron  and  Smelting  Company  (owners),  **  loss,  if 
any,  payable  to  Rankin,  Brayton,  &  Co."  When  this  docu- 
ment was  offered  in  evidence,  plaintiffs  objected  to  it  on  the 
grounds  that  the  insurance  had  been  effected  prior  to  the 
time  the  survey  was  presented  to  the  company,  and  that  Hoyt 
and  Son  had  no  authority  to  act  on  behalf  of  the  mining  and 
smelting  company.  The  objection  was  sustained;  the  defend* 
ant  excepted. 

The  ruling  was  erroneous.  The  loss  was  not  payable  to  the 
owners  of  the  mine,  but  to  their  creditors,  Rankin,  Brayton, 
&  Co.,  and  the  question  as  to  the  authority  of  Hoyt  and  Boa 
is  immaterial.  Plaintiffs  promised  to  furnish  the  survey,  and 
it  was  furnished  in  accordance  with  their  agreement,  and  be- 
came a  part  of  the  contract  The  admissibility  of  the  evi-^ 
dence  does  not  depend  solely  upon  the  reference  contained  in 
the  rider.  The  policy  itself  provides:  '^  For  further  particu- 
lars reference  is  hereby  made  to  an  application  and  survey^ 
No. ,  furnished  by  and  a  warranty  on  the  part  of  the  as- 
sured, which  is  hereby  made  a  part  of  this  policy."  The  de> 
hiy  of  the  plaintiffs  in  furnishing  the  survey  should  not  be 
held  to  entirely  destroy  its  efficacy  as  a  part  of  the  contract. 
The  fact  that  the  survey  was  not  furnished  until  after  the 
policy  was  delivered  may  have  deprived  it  of  any  force  or 
effect  as  a  warranty,  under  section  2605  of  the  Civil  Code; 
but  conceding  this  to  be  true,  it  does  not  destroy  its  effect  aa 
a  representation  of  facts  made  as  an  inducement  for  the  issu- 
ance of  the  policy;  and  as  such  it  is  evidence  which  the  jury 
should  consider  on  the  issue  as  to  rescission.  If  any  of  the 
material  representations  were  false,  the  defendant's  tender  of 
the  premium  and  notice  that  the  policy  was  canceled,  before 
the  commencement  of  the  suit,  operated  to  rescind  the  oon- 
tract:  Civ.  Code,  sees.  2580,  2583. 

The  policy  as  first  printed  and  written  contained  this  clause: 
''  It  is  understood  and  agreed  that  during  such  time  as  the 
above  mill  is  idle  a  watchman  shall  be  employed  by  the  in- 
sured, to  be  in  and  upon  the  premises  day  and  night"  At 
the  request  of  the  plaintiff  this  provision  was  changed  by  in- 
serting the  word  '*  about  '*  in  lieu  of  the  word  *^  upon.*'  The 
object  of  the  change  doubtless  was  to  avoid  any  controversy, 
in  case  of  loss,  as  to  whether  it  was  necessary  that  the  watch- 
man should  be  actually  upon  the  premises  on  which  the 
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insured  buildings  stood.  The  change,  however,  did  not  ac-^ 
complish  the  full  purpose  intended;  for  the  watchman  slept  a 
distance  of  three  hundred  or  four  hundred  feet  from  the  mill; 
and  the  word  **  about^**  as  used,  is  so  uncertain  in  significa- 
tion that  it  cannot  be  determined  therefrom  exactly  what 
territory  was  intended  to  be  covered  by  it.  But  however  un* 
certain  the  promissory  warranty  may  be  as  to  the  premises 
upon  which  the  watchman  was  required  to  be,  there  is  no 
ambiguity  in  the  language  with  respect  to  the  time  he  was  re- 
quired to  watch  the  premises.  Where  the  language  of  a  policy 
may  be  understood  in  more  senses  than  one,  it  is  to  be  con^ 
strued  most  strongly  against  the  insurer,  because  he  frames 
it,  and  is  supposed  to  make  it  as  potent  as  possible  in  his  own 
favor;  but  where  there  is  no  imperfection  or  ambiguity  in  the 
language,  it  must  be  construed,  like  any  other  contract,  ac- 
cording to  the  intention  of  the  parties. 

The  court  instructed  the  jury  that  **if  the  assured  em- 
ployed a  watchman  to  be  in  and  about  the  premises  day  and 
night  while  the  mill  was  idle,  then  the  plaintiff  is  entitled  to 
recover,"  and  submitted  to  them  for  determination  the  ques- 
tion whether  plaintiffs  had  performed  the  conditions  of  the 
contract  Cases  are  cited  by  respondent  in  support  of  the 
action  of  the  court  which  hold  that  under  certain  watchman 
clauses  it  is  proper  to  receive  evidence  of  usage,  and  to  submit 
to  the  jury  the  question  whether  thainsured  employed  a  watch- 
man to  look  after  the  property  in  the  manner  in  which  -men 
of  ordinary  care  in  similar  departments  of  business  manage 
their  own  affairs  of  like  kind.  But  they  all  go  off  upon  the 
proposition  that  the  terms  of  the  warranty  are  not  explicit  as 
to  the  time  and  manner  of  keeping  a  watch.  Tbiis  in  the 
Massachusetts  case,  the  language  of  the  clause  was,  "a 
watchman  kept  on  the  premises  ";  and  in  the  Illinois  case, 
"  a  watchman  to  be  on  the  premises  constantly  daring  the 
time  until  September  1,  1872."  In  the  latter  case  plaintiff 
had  employed  a  day-watchman  and  a  night-watchman,  and 
the  only  question  considered  was,  whether  it  was  necessary 
for  the  watchman  to  be  actually  on  the  premises  on  which 
the  insured  buildings  were  situated. 

In  the  case  before  us  the  terms  of  the  warranty  are  explicit 
as  to  the  time  of  keeping  a  watch,  and  on  the  undisputed  evi-^ 
dence  we  think  the  court  ought  to  have  held  that  the  plain-^ 
tiffs  had  not  complied  therewith. 

The  mill  was  idle  for  two  months  prior  to  the  destruction 
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thereof  by  fire,  and  the  evidenoe  Bhowt  thai  plaintiflb  did 
not  employ  a  watghtnan  '*  to  be  iti  and  about  the  premises 
day  and  night.*'  A  watchman  was  employed,  but  he  was  not 
instructed  to  watch  the  premiees  at  night,  and  as  a  matter  of 
fact,  slept  eyery  night  in  a  building  distant  three  hundred  or 
four  hundred  feet  from  the  milL  Mr.  Minear,  the  superin- 
tendent, testified  that  McMurray,  the  watchman,  was  not 
instructed  to  watch  the  premises  during  the  night;  that  his 
instructions  were  not  special,  *^  either  at  day  or  nighf  In 
the  nature  of  things,  it  could  not  be  expected  that  one  man 
oould  watch  the  buildings  day  and  night  (only  one  watch* 
man  was  employed);  but  if  it  be  assumed  that  he  could,  no 
one  was  employed  to  do  so.  There  is  no  ambiguity  in  the 
phrase  "day  and  night."  "We  do  not  need  a  dictionary, 
uor  a  law  book,  nor  the  testimony  of  an  expert,  to  tell  us 
that  a  man  who  is  employed  to  watoh  in  the  daytime,  and 
who  is  permitted  to  sleep  at  night,  is  not  a  watobman  at 
night ":  Brook$  v.  Standard  F.  Ins.  Co.,  1 1  Mo.  App.  849; 
OUndale  M.  Co.  v.  ProUction  l7i$,  Co.,  21  Conn.  39;  54  Am. 
Dec.  309.  It  is  not  a  case  of  mere  negligence.  If  a  loss  is 
occasioned  by  tlie  mere  fault  or  negligence  of  the  watohman, 
unaffected  by  fraud  or  design  on  the  part  of  the  insure,  it  is 
wiUiin  the  protection  of  the  policy;  but  to  entitle  the  insured 
to  recover,  it  must  appear  that  he  has  in  good  faith  employed 
a  watohman  to  perform  the  duties  required  by  the  terms  of 
the  warranty:  Tro^n  Mining  Co.  y.  Fireman^t  In$.  Ceu,  67  CaL 
27;  Wenzel  t.  Commtrcial  Ins.  Co.,  67  CaL  488;  Cowam  y. 
Phosnix  Inn.  Co.,  78  Cal.  181 ;  WaUro  r.  lierthanttf  ste.  ins. 
Co.,  11  Pet  219. 

It  does  not  appear  whether  the  watohman  was  actually  on 
duty  at  the  tiiae  the  fire  occurred.  If  the  faot  be  oonsidered 
as  material,  it  is  sufiicietit  to  fay  that  defendant  haying 
shown  the  mill  was  idle,  the  burden  of  proving  a  compliance 
with  the  warranty  rested  upon  the  plaintiffb:  Oomanr.  Phmmm 
Ino.  Co.,  78  CaL  181;  Wood  on  Fire  Insnranee,  2d  ed.^  1186. 

The  judgment  and  order  are  rsyersedi  and  the  oaose  is  re* 
manded  for  a  new  triaL         ^__ 

FzRi  In suRANCB  ^  What  mat  bi  Ixclcjdkd  nr  raa  Covtraot.  ^-^  A 
writing  intended  to  be  a  part  of  a  contract  of  insaranoo  may  be  Uicorporated 
therein  by  refereoee,  as  weW  as  by  an  «xt«n<led  redtalr  SAeld&n  y.  Httrt^rd 
F.  Im.  OoL,  t2  Ooaik  SM;  68  A  .i.  Dea  4Se,  aod  aoM.  Obttpare  iff^rmn 
Jn$.  Co.  ▼.  Cotkeal,  7  Wend.  72;  22  Am.  I>eo.  697}  VUm  v.  Nt^  Y^rk  C. 
Jru.  Co.,  72  N.  Y.  690;  28  Am.  Rep.  186;  Farmtn*  im$.  §U,  Co.  r,  St^der^ 
1$  Wend.  481;  90  Abl  Deo.  US,  and  note. 
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Fns  IvauKASoi  ^PoucT,  Cosstiutgtxon  or.  — Oontnote  of  faunnunot 
irnut  be  interpreted  aecording  to  the  same  nile&  which  govern  in  eoDstruing 
■ether  written  eentrecte.  All  ambigaities  are  resolved  against  the  insurer 
^lii  in  tuver  el  tb«  aasnreds  Wddert  r.  Btau  fm.  Cok,  1»  Or.  261;  90  Am. 
*8t.  B«p.  80t,  and  note  826,  9S»i  CkmtimmaailmB.  Ck  t.  EpU^  124  Ind  Itti 
19  Am.  St.  Rsp.  77;  MtUualAuur.  8oa  t.  SwUiakUwkntic.  Co..  84  Va.  11j8| 
10  Am.  St  Rep.  819,  and  note;  Dt  Oraf  ▼.  Queem  Int.  CtK^  38  Minn.  501;  8 
Jtm,  St  Rep.  689,  and  note. 

FOM  liraiTBAHGa  —  Aonoir  on  Poucnr — Bvrdkn  of  Paoof.  — The  bur* 
dtta  of  pcoof  is  upon  the  plaintiff  to  show  that  he  hae  complied  with  tho 
•oonditioiia  whioh  entitle  him  to  a  reoovery  npon  his  poliey:  Phembt  Ina.  Ck 
▼.  Fieka,  119  Inrl.  155;  12  Am«  St  Rep.  393;  A/eUon  v.  (Mmmerdal  Im. 
€o.^  100  Mass;  472;  97  Am.  Dea  116;  1  Am.  Rep.  129;  PeUeonlna.  Co.  ▼. 
fl^ty  etc  Amf%^  77  Tex.  226.  The  burden  is  npon  the  defendant  to  show 
trbab  ftatements  the  plaintiff  made  in  hie  application  and  their  falsity: 
JtacA  V.  Kit^ekif  etc  (7o.«  28  &  a  431.  liaintiff 's  oomplaint  in  an  ao> 
tion  npon  a  polioy  of  fire  insnranco  must  allege  perfermanoe  of  all  oendi- 
tions  precedent  to  reoovery:  Bitker  v.  German  F,  In»,  Cfo.f  124  Ind.  490;  and 
tfiai  the  loss  ooenrred  by  reason  of  some  peril  in^ored  against;  but  it  need 
■oi  ellsge  perfomaneo  of  eonditione  sobseqnent  nor  negative  prohibited 
««ti,  nor  deny  that  the  loei  •ueonnd  fiom  txosftod  riskiM  Bkumgcmm  ▼• 
^ome/ML  C^.  76  GaL  633. 


Haioht  ft  Vallbt. 

W^maw^  DiBD  — BvFicr  of  Rboord.  —  A  forged  deed  fa  Tdd,  aad  eoBveye 

no  righti  title,  or  interest,  nor  does  the  reeordiag  of  snch  instrament  aflbet 
the  legal  righte  of  the  parties. 

Pason>  Dbsd  —  GoiiFLiCTisro  iKSTRucnoirs  Oround  for  Rkvkrsal.  — 
Where  defendant  in  ejectment  claims  under  a  deed  alleged  to  be  forged, 
and  pleads  the  afcatuts  of  limitations,  eonflieting  instructions  as  to  the 
time  when  the  statute  began  to  run  are  groands  for  reversal. 

FoBGKD  Dkbp — Ejkcthsnt — EviDSNCS.  —  In  ejectment  to  recover  land 
alleged  to  be  held  under  a  forged  deed,  the  jury  have  the  right,  in  deter- 
mining the  question  as  to  whether  the  grantor  therein  executed  and 
aeknowledged  sneh  deed,  to  take  into  eoneideratiott  the  subsequent  con- 
duct of  such  grantor,  and  whether  ha  ever,  after  the  data  of  the  deed, 
eei  up  any  claim  to  the  property  or  mads  any  claim  of  possession  upon 
the  parties  in  possession,  paid  the  taxes  or  street  assessineuts  on  the 
land,  or  did  any  aet  asserting  ownership  during  his  lifetime,  and  sub* 
■eqnent  to  tiio  date  of  sneh  deed. 

%M»vn  EviDiNCB  nfouLD  BB  RiCMTRP  WTTH  Gkbat  CAUTioif,  and  !•• 
Jected  by  the  jurors,  the  same  as  the  testimony  of  any  other  witnees,  if 
after  due  consideration  they  deem  it  not  well  founded  in  fact.  They 
may  use  their  own  knowledge  and  judgment  in  matters  of  handwrit-^ 
ing,  and  are  not  legally  eompelled  to  follow  the  opinion  of  experts. 

Ejectment.    The  following  instruction  is  referred  to  in  the 
4>pinion:  ''In  regard  to  the  weight  to  be  given  by  you  to  the 
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testimony  of  MeBsrs.  Hyde  and  Hickox,  who  were  called  by 
the  defendants  to  testify  in  regard  to  a  signature  of  Joseph  IL 
Brown,  I  instruct  you  as  follows:  The  law  permits,  in  cer- 
tain cases,  a  skilled  person  to  give  his  opinion  in  testimony 
in  regard  to  matters  in  which  he  is  specially  skilled;  but  such 
testimony  should  be  received  by  you  with  great  caution,  and 
you  are  at  liberty  to  reject  it,  the  same  as  the  testimony  of 
any  other  witness,  if  after  due  consideration  you  deem  it  not 
well  founded  in  fact.  And  in  regard  to  said  signature,  you 
are  at  liberty  to  use  your  own  judgment  and  knowledge  in 
matters  of  handwriting,  and  are  not  legally  compelled  to  fol- 
low the  opinion  of  either  of  said  witnesses.  In  other  words, 
you  should  consider  their  testimony  precisely  the  same  as  you 
do  any  other  witness.  You  are  not  legally  bound  to  adopt 
their  theory,  unless  you  are  satisfied  that  it  is  correct.  If  you 
are  satisfied  their  theory  is  correct,  then  it  should  be  adopted, 
and  you  should  act  upon  it  accordingly .'^ 

Edward  R.  Taylor^  and  Taylor  and  Haight^  for  the  appellants. 

WUwn  and  IFt/«on,  and  Cope^  Boyd^  and  FifiM^  for  the  re- 
spondents. 

Sharpstein,  J.  This  is  an  action  of  ejectment,  and  one  of 
the  defenses  to  the  action  is,  that  the  plaintiffs'  ancestor  oon- 
Teyed  the  demanded  premises  to  the  grantor  of  the  defend- 
ants. Another  defense  is,  that  the  action  is  barred  by  the 
statute  of  limitations.  The  verdict  and  judgment  were  in 
favor  of  the  defendants,  and  the  plaintiffs  appeal  from  the 
judgment  and  order  denying  their  motion  for  a  new  triaL 

The  exceptions  relied  on  here  are  to  certain  instructions 
given,  and  the  refusal  to  give  certain  other  instructions  re- 
quested by  defendants  to  be  given. 

Plaintiff  requested  the  court  to  instruct  the  jury  that  ^% 
forged  deed  conveys  no  right,  title,  or  interest;  it  is  abso- 
lutely void,  and  as  though  never  madd."  The  court  refused 
to  give  it  as  requested,  but  in  lieu  thereof  gave  the  following: 
*'A  forged  deed  conveys  no  title,  right,  or  interest;  it  is  abso* 
lately  void,  and  as  though  nevei'  made;  except  if  duly  re- 
corded it  is  constructive  notice  of  that  fn^t  ** 

The  latter  clause  of  this  instruction  is  ciea^'lf  erroneous, 
and  is  inconsistent  with  another  part  of  the  cbarge,  ic  wliich 
the  jury  were  instructed  that  **  no  legal  effect  can  be  pr<^ 
duced  upon  the  rights  of  the  parties  by  recording  a  foiyeil 
instrument'' 


May,  1891.]  Haight  v.  Vallr.  467 

Another  instruciion  excepted  to  by  plaintiffs  reads  as  fol- 
lows: ^  If  you  find  from  the  evidence  that  the  said  Joseph 
If.  Brown,  the  ancestor  of  plaintiffs,  was  not  in  possession  of 
the  property  in  question,  or  any  part  thereof,  from  and  after 
the  eighteenth  day  of  December,  1860,  or  from  any  other  pe- 
riod prior  to  the  fourth  day  of  March,  1861,  to  the  time  of  his 
death,  November  2,  1864,  and  that  during  tHat  time  the  de- 
fendants or  their  grantors,  or  those  under  whom  they  claimed, 
were  in  the  open,  notorious,  continuous,  and  exclusive  posses* 
Bion  of  said  property,  and  that  defendants  and  those  under 
whom  they  claim  continued  such  possession  for  the  period  of 
five  years,  and  during  all  of  said  time  were  claiming  to  own 
the  same  adversely  to  all  other  persons,  and  exclusive  of  any 
other  right,  then  your  verdict  should  be  for  the  defendants, 
notwithstanding  that  the  children  of  said  Brown  were  minors 
at  the  time  of  his  death.'* 

Another  instruction  which  appellnnts  claim  to  be  in  conflict 
with  the  one  last  above  quoted  reads  as  follows:  *'The  ances- 
tor of  the  plaintiffs  —  that  is,  Joseph  M.  Brown — had  died 
on  the  second  day  of  November,  1864,  nearly  two  years  prior 
to  the  20th  of  August,  1866,  so  that  I  instruct  you  that  the 
statute  of  limitations,  with  reference  to  the  land  in  contro- 
versy, did  not  commence  to  run  against  him  during  his  life- 
time. And  inasmuch  as  the  statute  of  limitations  did  not 
commence  to  mn  in  his  lifetime,  and  did  not  commence  to 
run  against  hit  children  until  the  twentieth  day  of  August, 
1866,  and  inasmuch  as  neither  of  the  children  had  reached 
the  age  of  majority  five  years  prior  to  the  commencement  of 
this  action,  I  instruct  you,  as  a  matter  of  law,  that  the  de- 
fense of  the  defendants,  as  against  either  of  the  children,  and 
that  whatever  testimony  has  been  given  before  you  respecting 
the  occupancy  or  possession  of  the  land  in  controversy  for  the 
purpose  of  establishing  an  adverse  possession,  must  be  disre- 
garded in  your  determination  of  the  rights  of  the  plaintiffs, 
other  than  the  representative  of  Josephine  D.  Brown,  the 
widow  of  Joseph  M.  Brown." 

There  is  another  instruction  which  is  clearly  inconsistent 
with  the  one  first  above  quoted.  It  is  as  follows:  **  As  I  have 
before  stated  to  you,  the  statute  of  limitations  could  not  in 
ftny  event  have  run  with  respect  to  the  land  in  controversy 
antil  the  first  day  of  July,  1864.'* 

Thus  the  jury  were  instructed  that  the  statute  of  limita- 
tions might  have  commenced  running  in  1860,  if  the  plain- 
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tiffs'  anceetor  was  not  then  in  possesBion  of  the  land;  and 
that  the  statute  of  liinitations  could  not  have  run  with  re* 
spect  to  the  land  in  controversy  until  the  first  day  of  July, 
1864;  and  that  it  did  not  commence  to  run  against  the  chil- 
dren of  Brown  until  the  twentieth  day  of  April,  1866. 

That  two  of  these  instructions  contradict  a  third  is  appar- 
ent; that,  taken  together,  they  are  confusing  is  also  apparent 

In  Brown  v.  MeAUiaUr,  39  CaL  673,  the  court  said:  *'  Where 
the  instructions  on  a  material  point  are  contradictory,  it  is 
impossible  for  the  jury  to  decide  which  should  prevail,  and  it 
is  equally  impossible,  after  the  verdict,  to  know  that  the  jury 
was  not  influenced  by  that  instruction  which  was  erroneous, 
as  the  one  or  the  other  must  necessarily  be,  where  the  two 
are  repugnant*' 

That  it  is  a  sufficient  ground  for  reversing  a  judgment  has 
frequently  been  held:  People  v.  Valerusia^  43  CaL  652;  Me- 
Creery  v.  Everding^  44  CaL  246;  Chidester  v.  Consolidated  P. 
Ditch  Co.,  53  CaL  57;  Bank  of  Stockton  v.  Bliven^  53  CaL 
708;  People  v.  Wong^  54  CaL  154;  Aguirre  v.  Alexander^  58 
CaL  26. 

Another  instruction  excepted  to  was,  that ''  in  determining 
the  question  as  to  whether  Joseph  M.  Brown,  the  ancestor  of 
plaintiffs,  executed  and  acknowledged  the  deed  which  pur- 
ported to  have  been  executed  to  said  Henry  P.  Hulbert,"  the 
Jury  had  aright  "to  take  into  consideration  the  subsequent 
conduct  of  said  Joseph  M.  Brown  during  his  lifetime,  and 
whether  he  ever,  after  the  date  of  said  deed,  set  up  any  claim 
to  the  property  or  made  any  claim  upon  the  parties  in  posses- 
sion of  the  same  for  the  delivery  of  possession  to  him,  or  paid 
the  taxes  or  street  assessments  on  the  same,  or  did  any  other 
act  asserting  ownership  over  the  property,  during  his  lifetime, 
after  the  date  of  said  deed." 

We  think  this  instruction  correct  The  evidence  upon 
which  it  was  based  is  not  set  out  in  the  transcript,  but  the 
statement  in  it  is,  that  defendants  introduced  evidence  which 
tended  to  prove  ''  that  said  deed  purporting  to  have  been  exe> 
outed  by  said  Joseph  M.  Brown  to  said  Hulbert  was  the 
genuine  deed  of  said  Brown/' 

We  think  testimony  of  such  conduct  on  the  part  of  Brown 
as  the  court  in  the  instruction  specifies  would  have  a  tend* 
ency  to  prove  the  genuineness  of  the  deed  which  purported  to 
be  executed  by  him,  and  therefore  we  cannot  presume  that 
euch  evidence  had  not  been  introduced.    We  cannot  presume 
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error,  and  in  this  instance  none  is  shown.  The  exception  to 
this  instruction  is  overruled.  The  instruction  given  in  regard 
to  expert  testimony  is  not,  in  oar  opinion,  erroneous.  The 
exception  to  that  instruction  is  overruled.  But  for  errors  be* 
fore  pointed  out,  the  judgment  and  order  denying  the  motion 
for  a  new  trial  must  be  reversed. 
Judgment  and  order  reversed. 

FoROBD  Dbed  — BrFKOT  OF  RiGisTRATioN.  —  In  Mi  MtioQ  to  reooTir 
pnoaeaBioo  of  Und  in  tho  handa  of  an  innooent  porchaBor,  who  dainks  titlo 
through  a  forged  deed,  whioh  hat  heen  of  record  for  five  years  with  knowU 
•ilge  ol  the  plainuff,  aueh  delay  does  not  estop  the  plaintiff  to  aay  that  the 
alleged  deed  is  not  hie  deed:  Mek^  ▼.  ColUwt^  41  Qui.  663;  10  Am.  Rep.  279. 
The  regktry  of  a  deed  does  not  give  notice  of  fraud  in  its  execution:  QodJbold 
V.  Lambert.  S  Bioh.  Bq.  155;  70  An.  Dea  192.  Where  a  deed  is  in  law  a 
forgery,  the  qneation  of  good  faith  is  not  involved:  MrOmn  v.  Tobey,  62  Mich* 
2ft9L  A  person  holding  a  forged  deed  can  recover  thereon  for  purposes  of 
title  only  where  it  ie  aoeompained  with  actual  adverse  poaseMion,  oooi- 
monced  without  notice,  and  in  good  faith:  Parker  v.  Wayeroae  etc  &  B.  Co., 
81  Ga.  387. 

WmmsKS  —  BxFBRT  Evidsngb.  —  In  an  ordinary  case  it  U  error  to  in* 
struct  the  jury  that  expert  medical  testimony  should  be  received  and  weighed 
with  oantion,  but  the  weight  and  value  of  such  testimony  are  questions  for 
the  jury:  Atekimm  eU.  R,  B.  Oo.  t.  Thul,  33  Kan.  255;  49  Ain.  Rep.  484. 
Under  an  instruction  that  while  the  jury  should  consider  the  opinions  of 
experts,  in  oonnection  with  all  the  other  evidence,  they  are  not  bound  to  act 
thereon  to  the  exclusion  of  other  evidence,  but  should  determine  the  quee- 
tkm  from  all  the  evidence:  QueUg  v.  8taU^  66  Ind.  94;  3^  Am.  Rep.  99,  aD4 
noto;  IVxnrif  v.  Brvwik.  48  Pa.  8k  9;  82  Aul  £)«l  MO,  and  notib 
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119  CiLironiiiA,  B37.] 

%UM  BT  ftucFLB  —  Pabol  Svidbkoi.  —When  a  oontraot  is  In  writings 
and  nothing  therein  indicates  that  a  sample  was  used  or  referred  to^ 
parol  evidence  is  not  admissilde  to  show  a  sale  by  sample. 

CtoBT&AOr,  OoiraTRVCTiON  07,  wuxN  A  QiTBmoir  OF  Law.  —  Whether  or 
aot  a  writing,  npon  its  fMe,  in  a  eomplota  oxpresaion  ol  the  agreomoiii 
if  the  pnrtiea  is  one  of  law. 

OniTBAor  —  Parol  Eyiiibhob,  whbit  Ibadmissiblb  to  Vabt.  —  Where  a 
writing,  upon  its  face,  imports  to  be  a  oomplete  expression  of  the  whole 
agreement^  and  oontains  thereon  all  that  is  necessary  to  oonstitnte  a 
•ootraot,  it  ia  presumed  that  the  parties  have  introduced  into  it  every 
BMterial  item  and  term,  and  parol  evidenee  is  not  fdmissible  to  add 
another  term  to  the  agreement,  although  the  writing  oontains  nothing 
on  the  particular  item  to  which  the  parol  evidence  is  directed. 

OnrrRAcr  —  Whbv  **£hx3.''  is  Sdrplusaob.  —  If  the  abbreviation  "etc.,** 
used  in  a  oontraot*  is  meaningless,  and  does  not  render  the  writing  in* 
ite  as  »  oontraot  of  Mde^  nor  juatify  the  oondusioa  that  it  was 
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not  intended  by  tbe  parties  u  a  memorial  of  all  tbe  terms  of  their 
tract*  nor  in  any  manner  affect  the  legal  constmctioQ  of  tha  oontraol^ 
it  will  be  disregarded  aa  larplusage. 

Balm  bt  Sample  —  Parol  Eviobngb  —  Pleading.  —  Where  a  oontraet 
aaed  on  appears  to  be  complete  in  itself,  bat  ita  execoiion  is  denied, 
and  it  is  alleged  that  the  contract  of  sale  waa  by  sample,  parol  evi- 
denoe  to  show  that  the  goods  delivered  were  not  of  tha  kind  or  qnalltj 
named  in  the  contract  ia  inadmissible^  in  the  absenoe  of  allegationa 
that  defendant  was  indooed  to  enter  into  the  oontraot  alleged  by 
fraudulent  representations,  or  of  miataka  in  rodncing  tha  oontraot  to 
writing. 

Balb  under  Contract  —  Admission  ov  Etidbkob  ov  Salb  bt  SAMna 
Prejudicial  Error. — Where,  in  a  anit  on  a  oontraot  of  sale  which 
appears  complete  in  itself,  and  oontaina  nothing  to  indicate  that  a 
sample  was  used  or  referred  to  in  making  it^  the  court  finds  that  tha 
goods  delivered  were  of  the  kind  and  elaaa  named  therein,  but  faila  ta 
find  that  they  were  not  merchantable,  nor  equal  in  quality  to  thooa 
called  for  in  the  contract,  the  admission  of  parol  avidenoe  to  ahow  % 
sale  by  sample,  and  that  the  gooda  delivered  did  not  oorraapond  thef^ 
with,  and  judgment  was  for  defendant^  is  reversible  error. 

Craig  and  Meredith,  for  the  appellant. 

//.  C  Firebaughf  for  the  respondenta. 

Dfi  Haven,  J,  The  defendants  had  judgment  in  the  (Mirt 
below,  and  from  such  judgment,  and  an  order  denying  him  a 
new  trial,  the  plaintiff  appeals. 

The  action  is  for  a  balance  alleged  to  be  due  plaintiff  on 
account  of  the  pale  of  fifty  tons  of  coal,  sold  under  the  name 
of  Montana  Lump  Lehigh  Hand-picked  Coal. 

The  answer  sets  up,  among  other  defenses,  that  the  ooal 
was  sold  by  sample,  and  not  by  name,  and  that  the  ooal  de- 
livered did  not  correspond  with  the  sample. 

The  plaintiff  proved  that  an  agreement  for  the  sale  of  the 
coal  was  reduced  to  writing,  and  executed  in  duplicate,  and 
that  the  one  retained  by  him  was  lost.  He  then  proved  the 
contents  of  this  written  agreement  by  a  witness,  who  re- 
freshed his  memory  from  a  letter-press  copy  of  the  written 
portion  of  said  agreement,  and  a  blank  memorandum  of 
contract  similar  to  that  upon  which  the  agreement  waa  writ- 
ten. 

The  contract  as  thus  proven  is  as  follows:— 

*'San  Francisco,  January  12, 1882. 
^  Messrs.  McCormick  and  Lewis.  Ordered  from  J.  W.  Har- 
rison fifty  tons  Montana  Lode  Lump  Hand-picked  Coal,  early 
lading  in  New  York.  Ship  to  be  named,  original  cost,  etc 
To  be  paid  on  receipt  of  bills  of  lading,  etc.,  and  the  freight 
to  be  paid  on  receipt  of  coal  here,  at  $13.50  per  ton  per  2,240 
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pounds,  gold  coin,  payable  as  above,  delivered  from  ship's 
side  when  landed.  Any  shortage  in  excess  of  two  per  cent 
to  be  paid  by  the  seller." 

The  record  does  not  disclose  any  conflict  in  the  evidence  as 
to  the  fact  that  there  was  a  written  agreement  or  that  its  writ- 
ten terms  were  as  above  set  forth.  The  defendants,  however, 
were  permitted  to  show  by  parol  evidence  that  the  contract 
was  for  coal  of  the  same  kind  and  quality  as  the  defendants 
had  previously  bought  from  plaintiff,  and  which  they  were 
then  using  in  their  foundry,  and  that  the  coal  delivered  was 
not  of  the  kind  or  quality  thus  referred  to  as  a  sample;  and 
the  question  presented  by  this  appeal  is,  whether  this  parol 
evidence  was  properly  admitted. 

1.  We  do  not  see  how  the  admission  of  this  evidence  can  be 
sustained.  Its  effect  was  to  show  that  coal  was  sold  by 
sample,  and  thereby  to  import  into  the  contract  a  warranty 
that  the  coal  sold  was  to  be  equal  to  the  sample.  When  the 
contract  is  in  writing  and  nothing  in  the  written  contract  in- 
dicates that  a  sample  was  used  or  referred  to,  parol  evidence 
cannot  be  allowed  to  show  a  sale  by  sample:  Tiedeman  on 
Sales,  sec.  188;  Wiener  v.  Whipple,  53  Wis.  298;  40  Am.  Rep. 
776;  Thampean  v.  Libby,  84  Minn.  374. 

In  Wiener  v.  WhippU,  63  Wis.  298,  40  Am.  Rep.  776,  the 
written  contract  was  as  follows:  ^*  Bought  of  Cass  Whipple, 
about  three  hundred  bushels  of  barley,  at  sixty-five  cents  per 
fifty  pounds,  to  be  delivered  by  the  15th  of  September  next. 
Paid  on  the  same,  twenty-five  dollars.''  And  it  was  held  not 
competent  to  add  to  the  terms  of  this  agreement  by  parol  evi- 
dence that  the  sale  was  made  by  sample. 

In  Tkampean  v.  Libby^  84  Minn.  374,  it  is  distinctly  held 
that  in  a  sale  of  personal  property  a  warranty  of  its  quality,  if 
made  at  all,  forms  a  part  of  the  contract  of  sale,  and  is  not  a 
collateral  contract,  and  therefore  proof  of  such  warranty  can- 
not be  added  to  the  written  agreement  by  parol  evidence. 

It  is  claimed  that  the  agreement  proven  by  plaintiff  was  a 
mere  informal  memorandum,  incomplete  upon  its  face,  and 
not  intended  to  contain  all  the  terms  of  the  contract,  and  that 
for  this  reason  the  oral  evidence  was  proper.  We  do  not  so 
regard  the  writing  under  consideration.  It  contains  within 
itself  all  that  is  necessary  to  constitute  a  contract,  and  this 
being  so,  in  the  absence  of  any  averment  in  the  answer  of 
defendants  that  there  was  an  omiBsion  or  mistake  made  in 
reducing  it  to  writing,  it  is  not  competent  to  show  by  oral 
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evidenoe  fhat  H  doen  not  ttate  ftU  of  ibe  ierms  of  Ifas  agree- 
ooont* 

The  qaestioD  whether  a  writing  is,  upofa  its  face, «  oofoplelft 
expreeeieu  of  the  agreemeoi  of  tiie  partiea  is  one  of  law  tot 
the  ooQTt,  ond  the  ralo  which  governs  the  oonrt  in  its  ide^ 
aiinatioD  has  beeo  well  otated  as  Mlowe:  ^If  it  imports  ea 
its  fttoe  to  be  aoomplete  expression  of  the  whole  agreement,-* 
that  is,  oontains  each  iangaage  as  imports  a  oompiets  legii 
obligation,  — it  is  to  be  presumed  that  the  parties  ha^  intio* 
duoed  into  iteverj  material  item  and  terra;  aad  parol  erideaes 
eannot  be  admitted  to  add  aoother  term  to  the  agieemeat, 
although  the  writing  contains  nothiag  oa  the  particialar  oas 
to  which  the  parol  evidence  is  diiected  ":  I%9mpmm  y.  Ztif*^ 
M  Minn.  877.  See  aleo  Naunberg  t.  Foun^,  44  N.  J.  L.  389; 
48  Am.  Rep.  88a 

In  Oreenleaf  on  EvidenoSf  seetioa  275,  it  is  said:  ^  Wbaa 
parties  have  deliberately  put  their  engagement  in  writing  in 
such  terms  as  import  a  legal  obligation,  without  anj  ancer- 
tainty  as  to  the  object  or  extent  of  such  engagement,  it  is 
conclusively  presumed  that  the  whole  engagement  of  tbe 
parties  and  the  extent  and  manner  of  their  undertaking  was 
reduced  to  writing." 

Tested  by  this  eonmderation,  it  is  clear  that  the  agreement 
here  is  to  be  deemed  complete,  as  it  imports  a  clear  legsl 
Obligation,  and  without  any  uncertainty  as  to  what  the  par* 
ties  thereto  undertook  to  perform.  It  states  an  i^;reenient 
ior  the  eale  and  delivery  of  fifty  tons  of  ooal  of  a  particular 
name,  aad  it  oontaiaa  either  expressly  or  by  impUcatioa 
everything  necessary  to  make  the  mutual  obligations  of  the 
parties,  arising  out  of  a  contract  of  aale,  complete.  This  is 
therefore  to  be  deemed  a  written  contract,  and  other  terms 
and  conditions  which  might  have  been  intioduoed  into  it  iif 
tbe  parties,  but  were  not,  eannot  be  added  by  parol. 

The  abbreviation  ^  etc,"  fo«ind  in  the  senteaoee*  **  Ship  te 
be  named,  original  ooet,  ete.,"  ^  To  be  paid  on  receipt  of  tails 
of  l:vding,  etc.,^  does  not  render  the  writing  incoinpl^e  as  a 
oontract  of  sale,  nor  jostify  the  eonciusioQ  that  it  was  not  io- 
tended  by  the  parties  as  a  memorial  of  ail  the  terms  of  their 
contract.  In  the  connection  used,  the  abbreviatioa  used  is 
meaningless,  and  in  no  manner  affects  the  legal  construotiea 
of  the  agreement,  and  is  therefore  to  be  disregarded  M  SB^ 
pi  usage. 

2.  The  respondents  farther  insist  that  this  evidsnos  wa* 
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proper,  became  it  tended  to  show  fiiat  a  fraud  was  practiced 
upon  them  in  the  making  of  the  contract.  This  would  be  wi^ 
if  £ach  a  de&nae  had  been  nuide  in  the  anewec.  The  answer 
denied  the  execution  of  the  contract  alleged  in  the  comphiint^ 
and  aven  that  the  eiwtmqt  «f  eale  was  faf  sample,  btrt  it  con- 
iatas  iMi  aveiment  that  defendants  were  indaced  to  enter  into 
te  contract  alleged  in  the  complaint  by  any  fraudulent  rep- 
resentationy  as  that  the  coal  described  in  such  contract  by 
name  was  the  same  kind  and  quality  of  coal  previously 
boaght  by  defendants  from  plaintiff,  and  without  such  aver- 
ments, or  an  allegation  of  mistake  in  reducing  the  contract  to 
writing,  this  evidence  was  irrelevant  And  immaterial. 

3.  The  court  does  not  find  as  a  fact  that  the  coal  delivered 
to  respondents  was  not  merchantable.  It  is  true,  one  part  of 
the  finding  is  to  the  efiect  that  it  **  was  filled  with  slate  and 
dirt  and  foreign  matter,"  bat  Uiis  is  said  in  connection  with 
tlie  statement  that  it  was  not  as  good  as  the  eample  by  which 
the  couH  finds  it  was  sold.  In  another  portion  of  its  findings 
the  court  declares  that  it  was  not  as  good  as  the  sample  re- 
ferred to,  **  but  it  was  of  the  kind,  variety,  and  class  known  as 
Bloiitana  Lump  Lehigh  Hand-picked  Coal."  If  it  wnfi,  then 
tbe  lespondewts  got  what  was  called  for  by  the  written  con- 
tract, unless  it  was  not  equal  in  quality  to  coal  of  that  brand. 
There  is  no  finding  that  it  was  not. 

In  this  state  of  the  findings  we  caonoi  hold  that  tiie  ad- 
■usskm  of  ite  oral  evidence,  as  to  the  sale  by  sample,  was 
iinina:ter!al,  as  it  would  have  been  if  the  court  had  found  that 
the  coal  delivered  was  not  merchantable,  nor  eqnal  in  quality 
to  that  called  for  by  the  conir«et  alleged  in  the4SOBiplaint^  and 
that  plaintiff  had  been  paid  its  full  valve. 

Judgment  and  order  Teversed. 

CoHTBAcr  nr  WamHO. — Favol  Evzdsnos:  ISm  SttuOen  v.  l^em  York 
*L  iTjr  Ob.,  89  Oban.  772;  21  Aia.  St.  Kop.  110,  and  not*;  ffUheri  w.  Sioek* 
■n,  76  Wis.  9St;  20  Am.  Bt  Kep.  23,  sad  note.  When  partiM  reduce  their 
■Sieemeut  to  writing,  the  written  eontraot  iipi^^snined  to  oontain  the  whole 
coetnetas  agreed  npon  between  the  parties:  State  ▼.  Hothmo^  98  Mo.  358; 
tad  m  the  abeenoe  of  frand,  mistake,  or  acoident^  parol  evidence  will  not  be 
admitted  to  Tary  or  contradict  the  writing:  HUIb  v,  AisB,  43  Minn.  643; 
Bwnjk  T.  ihtgwda  eSe.  R,*R,  0(x,  BO  Oa.  297.  This  mle  baa  been  applied  to 
tiM  foMowing  iartremenrts  in  writing:  An  aongnment  for  the  benefit  of  credi- 
ten:  Mmikk  v.  Tiqffor,  82  Ark.  389;  an  attorney  ■  dne-bill:  Bomar  v.  ItaiU 
rrniO^,,  30  B.  C  451;  a  oertificate  ieraed  by  a  bank:  Baer*»  Appml,  127  Pa. 
St  3(!l^  tm  arcftiHeclf's  contract:  Marqvk  ▼•  LauruUm^  76  Iowa,  23;  a  con- 
tnet  fisr  Hw  vzdbsiiga  of  farads:  Stanhope  v.  Swqfford,  80  Iowa»  45;  contracts 
fv  the  sale  of  realty:  i^oioe  v.  Dctterer^  80  Qa.  51;  Johnmm  v.  Flanntr^  42 
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La.  Ann.  522;  eontraeto  for  the  sale  of  chattolai  MeQuM  ▼•  J?om^  77  Wit. 
470;  a  covenant:  Adcam  ▼.  Ft  OcUne$^  80  Ga.  86;  mortgages:  Dyor  ▼.  WaUtmt 
79  Ga.  466;  notee:  Dpar  ▼.  flTalUm,  79  Ga.  466;  a  pledge:  Fedrbank  r.  ^"aL 
Bamk,  132  IlL  121;  a  polioy  of  insurance:  Maclnt^rt  ▼.  Cottom  StaUtliu.  Co., 
«Ga.47a 

CSoHTBAcn  DT  Wbitiho — 0>N8rBoonoir,  A  QuMnoH  fOB  Wbok.  — The 
construction  of  a  written  contract  ia  a  question  for  the  court:  Seek  ▼.  Wmi, 
«7  Ala.  213;  CogiuUlard  ▼.  Have^,  23  Neb.  622;  8  Am.  8t  Rep.  184^  and 
Botei  Bailwttif  Co.  ▼•  HViuh  88  Tenn.  821.  I 
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fcATum  Of  LmiTATioNs  Afl  DsnKsi  —  Mattbbs  Dboibd  Plbadbii  sr 
Rbflt.  —  Where  the  statute  of  limitations  is  pleaded  as  ft  defenss^ 
the  matters  upon  which  plaintiff  relies  for  relief  against  saoh  defense 
may  be  deemed  to  have  been  pleaded  in  his  reply  thereto. 

49rATDTB  07  Limitations  as  Dsfbnsb — Trusts.  ~  Where  a  person  dnriqg 
his  lifetime,  as  executor,  stands  in  the  relation  of  trustee  to  a  fund,  and 
cannot  plead  the  statute  of  limitations  in  respect  thereto^  his  represent* 
atiTCs,  after  his  death,  stand  in  no  better  position,  and  cannot  plead 
the  statute. 

SuccirroBS  and  Admikistiutors  —  Aooouhtino  bt  Forbiob  Bxbootob.  — 
Where  the  assets  of  an  estate  sitaated  within  a  jurisdiction  come  into 
the  hands  of  a  foreign  executor  while  residing  within  that  jurisdietaoo, 
bj  Toluntary  payment  or  administration,  he  is  bound  to  aooount  fsr 
them  in  the  domiciliary  jurisdiction. 

Tsusxa  —  Appucation  ov  Fdvds.  ~  Where  b  trustee  reoeiTes  say  portMB 
of  the  funds  from  a  transaction,  he  must  personally  see  to  the  applica- 
tion of  them.  He  cannot  pass  them  over  to  his  co-trustee  for  invest- 
ment or  distribntion;  and  if  he  does,  he  will  be  personally  reeponsible 
for  the  acts  and  defaults  of  such  trustee. 

SzPBESs  Trusts.  —  Statute  of  Limitatioiis  does  not  begin  to  rvn  ia  oases 
of  express  trusts  until  a  repudiation  of  the  trust. 

ttzBouTOBS  Airp  Administrators —  Trust  —  Statute  of  Limitations. — 
Where  an  executor  receiTes  funds  beloDging  to  the  estata,  and  gives  his 
co-executors  a  note  secured  by  mortgage  for  the  amount^  he  is  a  trustee 
of  the  fund,  and  the  statute  of  limitations  does  not  run  in  his  favor 
until  he  expressly  repudiates  the  trust;  nor  does  the  fact  that  he  was 
appointed  in  a  foreign  jhrisdiction  affect  his  relation  as  trustee  to  such 
fund  received  within  the  jurisdiction  where  the  trust  is  sought  to  be 
enforced. 

IBXICUTORS  AND  ADMINISTRATORS  ~  AOHON  TO   FOBBOLOSB   MOBTOAOB  Bf 

FoRKioN  Executor.  —  Where  b  foreign  executor,  as  trustee,  has  takem  a 
note  and  mortgage  from  his  co-executor  for  b  fund  received  by  the  latter 
as  belonging  to  the  estate,  he  may  maintain  an  action  to  reeover  the  fund, 
and  to  foreclose  the  mortgage  as  mortgagee,  without  taking  oat  letters 
testamentary  in  the  jurisdiction  where  the  mortgaged  property  is  sitB- 
Bted. 
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ESTATBB  OV  BEOEDmTB  —  STIPULATION  FOR  BltfOSlTlONS  —  WaITIR  OV  Ob« 

JKGTIONSL  —  A  atipnlation  that  depositions  are  to  be  taken  subject  to 
objection  as  to  the  propriety,  relevancy,  and  materiality  of  the  inter- 
rogatories  contained  therein,  la  not  a  waiver  of  an  objection  thereto  on 
the  ground  that  tho  testimony  given  is  of  facts  occurring  prior  to  the 
death  of  the  decedent^  to  whose  estate  it  relates,  where  the  statute  pre- 
cludes witnesses  from  testifying  to  any  faet  occurring  before  the  death 
of  such  decedentk 

Thb  depositions  referred  to  in  the  opinion  were  taken  on 
commisBion  in  New  York  City,  under  stipulation  that  they 
should  be  taken  on  certain  questions,  '*  subject,  however,  to 
all  objections  as  to  the  propriety,  relevancy,  and  materiality 
of  each  thereof,  and  upon  the  express  agreement  that  each 
party  shall  have  the  right,  upon  the  trial  of  said  action,  to 
object  to  each  and  all  of  said  interrogatories,  upon  all  grounds 
of  objection  to  the  propriety,  relevancy,  competency,  and  ma- 
teriality thereof^  anything  in  the  stipulation  to  the  contrary 
notwithstanding."  At  the  trial,  nearly  the  entire  matter  con* 
tained  in  the  depositions  was  ruled  out  on  objection  that  it 
related  to  facts  occurring  prior  to  the  death  of  the  deceased 
executor,  and  was  not  admissible,  under  subdivision  8  of  sec- 
tion 1880,  California  Code  of  Civil  Procedure. 

Taylwr  and  Haighi^  for  the  appellants. 
A.  N.  Drwmf  for  the  respondents. 

The  Court.  After  hearing  in  Bank  and  ftirther  oonsIder»* 
tion  of  the  case,  we  are  satisfied  with  the  conclusion  reached 
in  Department  One,  and  with  the  opinion  there  delivered  by 
Mr.  Justice  Paterson. 

The  matters  upon  which  the  plaintiffs  rely  to  relieve  them 
from  the  bar  of  the  statute  of  limitations  may  be  deemed  to 
have  been  pleaded  in  answer  to  the  affirmative  matters  aU 
leged  in  the  answers  of  the  defendants.  There  being  no  rep* 
lication,  such  affirmative  matters  are  taken  as  controverted: 
Code  Civ.  Proc.,  sea  462. 

The  judgment  and  order  are  reversed,  and  the  cause  re« 
manded  for  a  new  trial. 

The  following  is  the  opinion  above  referred  to,  rendered  in 
Department  One  on  the  12th  of  Augusti  1890:  — 

Patkbson,  J.  Cbarles  J.  Fox  was  associated  in  business 
with  O.  H.  Tay,  Henry  Brooks,  and  Oscar  Backus,  in  San 
Francisco,  up  to  the  time  of  his  death,  which  occurred  in  June, 
1870.    In  his  last  will  and  testament  he  appointed  the  plain- 
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tiffs^  A.  J.  Fox,  Enoch  Ketcbam,  and  G.  H.Tay,  his  executors. 
They  all  appeared  before  tbe  sarrogaie  of  Union  County,  Neir 
Jersey,  wiusre  Fox  resided  and  died,  and  qualified  aa  execu* 
tors.  An  inventory  was  made  out,  signed,  and  filed  by  Fox 
and  Ketcham  in  April,  1872,  in  which  the  estate  was  shown 
to  consist  of  the  mortgage  hereinafter  referred  to^  Talaed  ai 
$33,000,  and  a  one-fourth  interest  in  the  accounts  of  the  part-- 
nership,  amounting  to  $17,802.92;  but  the  latter,  being  con- 
■  sidered  nearly  worthless,  was  valued  at  only  $1,000  in  the  in* 
ventory.  After  he  qualified  as  executor,  Mr.  Tay  relumed  to 
San  Francisco,  and  entered  into  correspondence  with  the  ex- 
ecutors in  New  Jersey  concerning  the  Bettlement  of  the  inter- 
est of  the  deceased  in  the  partnership  business.  On  June  8, 
1871,  he  executed  and  delivered  to  them  the  promissory  note 
in  suit  for  thirty-three  thousand  dollars,  payable  five  yeara 
after  date  to  "Enoch  Ketcham  and  Alanson  J.  Fox,  trastees," 
together  with  the  mortgage  sought  to  be  foreclosed  herein; 
and  on  the  same  day  Fox  and  Ketcham  gave  to  bim  the  foU 
lowing  receipt:  — 

"  New  York,  January  3,  1871. 

"  Received  from  Tay,  Brooks,  and  Backus  "$38,000  for  ao* 
count  of  estate  of  Charles  J.  Fox.  Alansqv  J.  Fox. 

"  $33,000.  E.  Ketcham." 

During  his  lifetime  Mr.  Tay  paid  the  interest  every  six 
months  through  his  agent,  J.  W.  Sulliiigs,  who  was  book* 
keeper  for  E.  Ketcham  di  Oo.,  of  New  York.  The  last  check 
for  this  purpose  was  given  Janaary  II,  1883,  and  Ur.  Tay  died 
in  April  following.  Although  the  interest  money  was  sent  in 
the  name  of  George  IL  Tay  <fc  Col,  it  was  charged  to  Tay 'a 
individual  account  on  the  books  of  tbe  firm.  In  doe  tim» 
after  the  death  of  Mr.  Tay,  the  surviving  executors  presented 
their  claim  to  his  executors,  but,  it  appearing  to  the  latter  thai 
the  claim  was  barred  by  the  statute  of  limitaiiona,  they  de» 
clined  to  allow  it.    Thereupon  this  action  wms  commenced. 

By  its  terms  the  note  matured  January  3,  1876,  and,  of 
course,  unless  the  relations  of  the  parties  to  themaelves  and 
to  the  fund  in  controv«tBy  can  be  looked  intoi  it  beosme  barred 
January  8,  1880.  We  think  that  the  defendaoAs  wane  nol«n» 
titled  to  claim  the  benefit  of  the  statute  of  limitations.  It  ia 
entirely  clear  to  our  miuds  that  Tay,  in  his  lifetime,  occupied 
such  a  relation  of  trust  towards  the  cesiuis  qae  trt»fen(  and 
executors  under  the  will  of  Charles  J.*  Fox,  and  to  the  fund 
which  constituted  the  consideration  of  the  note  and  mortgago 
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in  suit,  that  he  could  not  have  pleaded  the  etatute  of  limita* 
tiona,  and  hia  reprefientativea  stand  in  no  better  position.  In 
qualifying  a*  executora  before  Tay  left  New  Jersey^  the  exe<y 
utors  promised  on  oath  ''  to  make  and  exhibit  unto  the  aorrc^ 
gate's  oflSce  of  the  county  of  Union  a  true  and  perfect  inventory 
of  all  and  singular  the  goods,  chattels,  and  credits^  aa  f ar  as 
the  same  have  or  shall  come  to  their  possession  or  knowledge, 
or  to  the  poasession  of  any  other  person  or  persona,  to  their 
use,  to  their  knowledge."  Afterwarda  an  inventory  was  filed, 
in  whieh  the  estate  was  represented  a€  consisting  of  Uus  thirty- 
three-thousaud-doUar  note  and  mortgage,  and  one  thousand 
dollars  in  acconnta  It  is  true,  this  inventory  was  signed  only 
by  Fox  and  Ketcham,  and  there  is  nothing  to  ahow  whether 
Tay  had  any  knowledge  of  its  contents;  but  the  evidence 
shows  conclusively,  we  think,  that  the  latter  always  considered 
that  the  fund  represented  by  the  note  and  mortgages  was  a 
.portion  of  the  assets  of  the  estate  of  Fox,  deceased.  Upon 
hia  return  to  California,  Mr.  Tay  addressed  a  letter  to  Mr. 
Ketcham,  in  which  he  eays^  among  other  things:  — 

''  My  Dear  Keichamy — Yours  of  the  4th  inst  is  with  me  this 
A.  M.  Yesterday  I  received  a  letter  from  A.  J.  Fox,  dated  the 
2d,  both  of  about  the  same  tenor,  referring  to  and  approving 
iny  proposition  for  the  settlement  of  Charley's  interest  in  our 
business.  You  will  please  write  me  at  once,  and  tell  me  shall 
I  make  the  mortgage  in  favor  of  Enoch  Ketcham,  trustee,  or 
Alanson  J.  Fox,  trustee,  or  Mrs.  Emma  F.  Fox.  My  advice 
ia,  Ketcham  or  Fox.  My  advice  as  executor,  of  what  I  know 
would  be  the  wish  of  Charley,  as  a  friend  of  the  widow  and 
the  little  ones,  is,  Ketcham  or  Fox.  All  of  my  best  judgment 
enjoins  me  to  say  Ketcham  or  Fox,  and  not  Mrs.  Emma  F. 
Fox.  If  Ketcham,  Fox,  and  Tay,  as  true  friends  of  the  dead 
Charley,  wish  the  derivable  income  to  be  used  economically, 
and  to  aggregate  or  enlarge  for  reinvestment  and  for  re-accu- 
mulation, the  mortgage  should  be  in  favor  of  Ketcham  or  Fox. 

•  •  •  •  Write  at  once I  trust  the  year  upon  which  we 

have  entered  will  be  fruitful  of  happiness  and  prosperity  for 
you  and  yours,  my  dear  Ketcham,  and  that  1871  may  be  fol- 
lowed by  very  many  more." 

The  letter  from  Fox,  referred  to,  says:  ^^Your  proposition 
for  the  settlement  of  Charley's  interest  in  the  business  of  Tay, 
Brooks,  and  Backus  seems  to  be  a  liberal  one,  and  as  favor- 
able aa  he  could  expect  I  have  written  to  Mr.  Ketcham  thai 
I  am  satisfied  with  your  ofier,  and  wish  him  to  write  you  about 
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it,  with  Buch  suggestions  as  to  details,  etc.,  as  he  might  think 
best.  ....  I  am  very  glad  to  know  that  Charley's  family  are 
to  have  so  ample  a  provision  for  their  support"  On  the  Ist 
of  June,  1871,  a  statement  headed  ''Charles  J.  Fox,  in  ac- 
count with  Tay,  Brooks,  and  Backus,"  was  sent  to  Kelcham  and 
Fox,  as  executors  of  the  estate  of  C.  J.  Fox,  and  signed  by  Tay, 
Brooks,  and  Backus,  showing  a  balance  to  the  credit  of  the 
deceased  of  $35,839.46,  and  a  one-fourth  interest  in  accounts, 
amounting  to  $46,692.21.  Mr.  Tay  wrote  on  the  back  of  the 
note  and  mortgage,  which  he  sent  to  New  Jersey,  the  following: 
'*  The  within  note  and  the  mortgage  given  to  secure  its  pay- 
ment are  held  by  us  in  trust  for  Emma  F.  Fox,  widow,  and 

and ,  minor  children  of  Charles  J.  Fox,  deceased, 

and  in  accordance  with  their  respective  interests  under  the 
will  of  deceased."  The  names  "  Louisa  Fox  "  and ''  Sheridan 
Fox"  were  written  in  the  blanks  by  the  executors.  The 
telegrams  directing  payment  of  interest  specify  the  purpose- 
in  various  ways,  and  one  says:  ''Pay  Ketcham  interest  Fox 
estate  ";  another,  "  Pay  Tay's  mortgage  interest." 

Mr.  Sullings  testified  that  the  statements  were  forwarded  to 
him  in  letters  written  by  Mr.  Try,  in  the  name  of  George  H. 
Tay  &  Co.,  and  that  he  sent  Mr.  Tay  a  statement  of  the  pay- 
ments of  interest;  that*  Mr.  Tay  directed  him,  at  the  time  he 
gave  him  a  power  of  attorney,  to  pay  the  interest  on  the  note 
and  mortgage,  and  the  other  claims  as  they  might  arise,  by 
giving  checks  on  the  Market  National  Bank,  signed  "  George 
H.  Tay  <fc  Co."  For  several  years  prior  to  the  death  of  Fox, 
Backus  and  Tay  were  the  only  partners  in  the  business.  Mr. 
Backus  testified  that  he  had  nothing  to  do  with  sending  any 
telegrams,  and  knew  nothing  of  any  mortgage  or  any  liability 
on  account  of  any  mortgage;  that  Mr.  Tay  had  never  spoken 
to  him  about  any  mortgage.  The  books  of  the  firm  were  in- 
troduced in  evidence,  and  Mr.  Warner,  one  of  the  employeeSi 
testified  that  the  items  of  interest  therein  pointed  out  were 
charged  to  the  private  account  of  Mr.  Tay. 

While  Mr.  Tay  could  not,  by  virtue  of  his  appointment  in 
New  Jersey,  administer  upon  any  estate  of  Fox  in  this  state, 
it  was  his  duty  to  take  charge  of  any  personal  asset  of  the 
estate  which  he  found  here,  and  send  it  to  New  Jersey  for 
administration.  Although  a  foreign  executor  may  have  no 
coercive  power  for  the  collection  of  assets  in  the  jurisdiction 
in  which  he  resides,  yet  if  assets  situated  in  that  jurisdiction 
come  into  his  possession  by  a  voluntary  payment  or  adminis* 
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tralioo,  he  is  bound  to  account  for  tbem  in  the  domiciliary 
jorisdiction:  Schouler  on  Executors,  sec.  175;  Parsons  ▼.  Ly 
man,  20  N.  Y.  103;  WUkins  v.  EUett,  108  U.  8.  258;  Wyman 
v.  Haliteadj  109  U.  S.  656.  Mr.  Tay  took  the  interest  of  the 
deceased  in  the  partnership  to  himself,  and  gave  his  note  and 
mortgage  in  evidence  thereof.  The  change  of  form  did  not, 
in  our  opinion,  change  the  real  character  of  the  property,  so 
far  as  it  was  related  to  the  estate  of  Fox.  The  note  and 
mortgage  were  simply  an  asset  in  another  form.  If  Mr.  Tay 
had  sold  the  property  to  another,  received  the  money,  and 
given  this  note  and  mortgage  to  the  other  executors,  he  would 
still  have  remained  in  possession  of  a  fund  belonging  to  the* 
estate;  or  if  he  had  sent  the  purchase-money  to  the  execu- 
tors in  New  Jersey,  and  at  his  request  they  had  returned  it  to- 
him  as  a  loan^  he  would  not  have  been  any  more  a  trustee 
than  he  was  by  receiving  and  holding  it  without  the  money 
having  changed  hands.  '*  If  a  trustee  receive  any  portion  of 
the  funds  from  a  transaction,  he  must  personally  see  to  the 
application  of  them.  He  cannot  pass  them  over  to  his  co- 
trustee for  investment  or  distribution;  and  if  he  do  so,  he 
will  be  personally  responsible  for  the  acts  and  defaults  of 
such  co-trustee  ":  1  Perry  on  Trusts,  sec.  418.  ^'  By  this  rule, 
trustees  may  be  liable  to  great  losses,  while  they  can  receive- 
no  profit;  and  the  rule  is  made  thus  stringent  that  trustees 
may  not  be  tempted  from  selfish  motives  to  embark  the  trust 
funds  upon  the  chances  of  trade  and  speculation":  1  Perry  on 
Trusts,  sec.  429.  If  the  money  had  been  lost  in  speculation, 
all  the  executors  would  have  been  liable  therefor.  It  was  the- 
duty  of  Tay  to  see  that  the  estate  received  the  fund  which  he^ 
had  collected.  It  would  still  be  his  duty  to  do  so  if  he  were 
alive,  and  the  fact  that  he  had  given  a  note  and  mortgage 
would  be  no  defense  to  an  action  therefor,  and  the  statute  of 
limitations  would  be  no  defense.  In  case  of  an  express  trust, 
the  statute  does  not  commence  to  run  until  a  repudiation  of 
the  trust:  Hearst  v.  Pujolj  44  Cal.  235;  Janes  v.  Throckmorton^ 
57  Cal.  388;  Broder  v.  Conklin,  77  Cal.  339;  Bacon  ▼.  Rives, 
106  U.  S.  99;  1  Perry  on  Trusts,  sec.  863.  Mr.  Tay  not  only 
did  not  put  himself  in  hostility  to  the  trust,  but  recognized  it 
by  punctually  pa3ring  the  interest  as  it  fell  due  up  to  the  time- 
of  his  death.  By  qualifying  as  trustee  under  the  will  of  Fox, 
he  became  the  trustee  of  an  express  trust.  He  was  required 
by  the  terms  of  the  will  to  invest  the  proceeds  of  the  estate 
for  the  benefit  of  the  wife  and  children  of  Fox,  and  he  did  so- 
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by  taking  the  Amd  unto  himself^  and  paymg  interest  thereon. 
The  form  in  which  the  transactkn  was  eoodooted  oonld  not 
wipe  qnt  the  fidociarj  relalioik  If  he  had  kept  the  fund 
without  giving  any  written  promise,  he  would  not  have  been 
released  from  his  obligation  to  account  to  the  estate  of  Foz« 
nor  could  he  have  shielded  himself  behind  the  plea  of  the 
statute  of  limitations  without  express,  open  repndiatieii  of 
the  trusL  As  stated  before,  it  was  as  much  his  duty  to 
protect  and  preserve  the  estate  as  it  was  the  duty  of  his  ct> 
executors^  The  evidence  all  shows  ihat  Mr.  Tay  himself 
recognized  this  responsibility,  and  intended  to  live  faithfully 
up  to  it.  It  cannot  be  said  that  he  took  no  further  action  or 
interest  in  the  matter  than  to  qualify  as  trustee.  His  letters 
indicate  the  liveliest  interest  in  the  settlement  of  the  estate* 
and  in  the  welfare  of  the  widow  and  children.  There  is  no 
merit  in  the  contention  that  the  firm  settled  for  the  Fox  in- 
terest in  the  partnership  and  sent  the  money  to  the  executors 
in  New  Jersey.  It  is  true  that  the  receipt  given  by  the  exec- 
utors would,  unexplained^  indicate  that  such  was  the  fact, 
but  the  evidence  in  the  case,  considered  as  a  whole,  shows 
beyond  a  doubt  that  the  executors  never  received  anything 
on  account  of  the  thirty-three-thousand-doUar  interest  in  the 
partnership,  except  the  note  and  mortgage. 

We  do  not  think  it  was  necessary  for  the  plaintiffs  to  take 
out  letters  testamentary  here.  They  are  endeavoring  herein  to 
secure  trust  moneys  which  came  into  the  haiKls  of  their  co* 
trustee  since  the  death  of  the  decedent,  and  are  prosecuting 
the  suit  as  mortgagees  under  the  terms  of  the  mortgage  made 
by  the  co-trustee  himsell  A  trust  will  be  enforced,  if  at  all, 
only  indirectly,  and  by  the  application  of  the  rule  of  equitable 
estoppel:  Barton  v.  Higgins^  41  Md.  546;  Brown  v.  San  Fran^ 
Cisco  Gas  Light  Co^  58  CaL  426;  Hall  v.  Harrison,  21  Mo.  227; 
64  Am.  Dec.  225.  The  case  of  Lewis  v.  AdamSj  70  Cal.  403, 
59  Am.  Rep.  423,  does  not  hold  contrary  to  this  view.  It  is 
authority  simply  for  the  proposition  that  the  executor  cannot, 
as  such,  prosecute  an  action  in  a  foreign  jurisdiction  on  a 
cause  of  action  accruing  to  his  testator.  Here  the  claim  is  iK>t 
one  which  accrued  to  the  testator,  but  it  accrued  to  his  execu- 
tors after  his  death.  It  is  an  asset  which  came  into  the  hands 
of  the  co-trustee  without  administration.  He  was  entitled  to 
receive  it,  and  there  being  no  claim  of  any  kind,  either  by 
creditor  or  distributee  in  this  state,  it  was  his  duty,  and  is  tlie 
duty  of  his  represeptatives,  to  turn  it  over  for  dit  tribution  ao- 
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cording  to  the  laws  of  the  state  of  New  Jersey:  Estate  ofApple^ 
«6  Cal.  432. 

The  court  did  not  err  in  excluding  the  depositions.  The 
Appellants  were  precluded  by  the  statute  from  being  examined 
MS  witnesses  ^as  to  any  matter  of  fact  occurring  before  the 
•death  of  Tay.'*  The  incompetency  thus  created  is  only  lim- 
ited and  partial,  and  the  parties  could  testify  to  any  facts  occur- 
ring subsequent  to  the  death  of  Tay.  We  see  nothing  in  the 
stipulations  which  operated  as  a  waiver  of  the  objections  made 
-at  the  trial.  In  view  of  what  has  been  said,  it  is  unnecessary 
to  pass  upon  the  question  as  to  whether  the  acknowledgments 
sieged  and  proved  had  the  effect  claimed  for  them  by  the  ap- 
pellants. Judgment  and  order  reversed,  and  cause  remanded 
for  a  new  trial.  

LnfiTATiOHs  ov  AonoHS — BiiLWiBaB  TRVsn.—  So  loPiigM  aa  e»prow  trnal 
-aontmnea*  thostfttotaof  HmitatioiisdoM  not  ran  in  favor  of  the  trostae:  Nolo 
-to  Frame  r,  Kamy,  IS  Am.  Dea  972,  373;  Beta  toChmer,  CaririgKl,  22  Am. 
St.  Re|k  213;  or  Ma  penonal  reprsaiNitafeiTaK  (hmmomMtMtCh  v.  ifate,  10  Pa. 
St  527;  51  Am.  Dec.  499;  Miles  ▼.  Tftome,  38  CaL  335;  M  Am.  Doa  384^ 
•and  DOte  396.  A  personal  representative  is  an  express  trnatee:  Note  to  Bay 
m>  ▼.  Hall,  42  Am.  Ueo.  431.  In  Sanche*  v.  Dow,  23  Fla.  445,  it  is  held 
that  eqaity  will  bar  demands  which  have  become  stale  by  lapse  of  time^  al- 
though a  trast  is  involved,  if  time  and  long  acquiescence  have  obscured  tha 
aflte  oC  tiw  psrtieB^  or  oAsr  dromutanoas  haura  given  rise  to  preaan^tions 
uniavorable  to  its  oontinaanea. 

TBiram  ASD  Trustbxs — Liabojtt  ior  Acts  or  C^ntnsms.— As  to 
the  liability  of  a  trustee  for  the  misconduct  of  his  co-tmstee,  see  Feamire's 
Jbiait,  134  Pa.  StL  67;  19  Am.  St  Rep.  076.  and  note;  Waiberr.  WaXkter,  88 
ILj.  616;  IVA«iwr  t.  I^dmrnst,  43  K.  J.  Bq.  16a 

FoRXiOH  ExsoDTOBS  AHD  AMiziiiarrBAff<Mt&-^  An  to  wkeii  teai^i  aaviMU 
taaa  or  ailmiaiatiatara  may  sae  or  be  s«a«^  saa  A9k  ▼.  BaUimw  tie.  R,  IL 
Co,^  72  Md.  144;  20  Am.  Sk  Rep.  461;  FuifoU  ▼.  Moore,  86  Va.  1045;  19 
Am.  Si.  Rep.  926,  and  note.  Under  the  Revised  Statutes  of  Wisconsin,  a  for^ 
•eign  administrator  may  havo  the  samo  righta  and  remeiires  as  one  appointad 
in  the  state,  wpoa  tKng  Ikia  appaintmant  or  an  antbanticated  aopy  thoroof  in 
«isgr  oDuaty  aoart  in.  the  atata:  Mmrra^  r,  Iforwod^  17  Wi^  40&,  Tha  Mew 
York  rala  that  a  ioreigaaxeoatov  cannot  ana  or  be  mad  in  that  state  appliaa 
-only  to  daima  and  liabilities  resting  wholly  npoQ  bis  rapresantatrre  cbara^ 
iar:  Johnmm  r,  WaUSe,  112  If.  T.  t86L 
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Gashman  t;.  Hoot. 

[80  CUJFOBlflA,  87S.] 
ifOCK— GOMTKAOr    lOR    BaLE    Of    StOOK    OH     MaMOT— BbOOTBBT    €f 

MoKBT  Paid  vvvrk,  —  A  ooatnet  by  which  a  stook-broker  midertakii 
to  buy  and  sell  stoekt  for  hit  eostomer,  eharging  him  with  oommiasioin 
and  interest  oo  the  money  advanced,  and  holding  the  stock  as  security 
nntil  it  is  sold,  the  costomer  to  receire  or  pay  the  difference  between 
the  baying  and  selling  valne  of  the  stock,  is  a  contract  for  its  sale  oa  a 
margin,  and  roid  within  the  meaning  of  a  constitntional  provision  that  a 
eontrset  for  the  sale  of  stock  on  margin  to  be  delirered  at  a  fntnre  day 
is  Toid,  and  that  money  paid  on  each  oontract  may  be  recovered.  In 
such  case  the  customer  may  recover  property  coareyed  to  the  broker 
as  security  for  his  advancei^  without  returning  such  advaooea  aotoally 
made. 

SVOOK-BROKBB  AKD  OlTSTOMBB  —  RSLATIOH  BBT¥rSUI  —  PVBOHASI  09  8niGK 

OK  Maxoih.  —  The  relation  between  a  stock-broker  and  his  customer  in 
the  purchase  and  sale  of  stock  on  commission  amounts  to  this,  that  tiie 
broker  purchases  the  stock  as  the  agent  of  his  customer,  and  then  holds 
it  as  a  pledge  to  secure  a  debt;  and  if  by  the  traasaction  the  customer 
is  enabled  to  purchase  stock  on  margin,  which  is  prohibited  by  law,  tiie 
transaction  is  void, 

P.  Reddy  and  W.  U.  MtUon^  for  the  appellant. 

Charles  /•  Heggeriy^  for  the  respondents. 

Tbmplb,  C.  This  action  is  brought  to  compel  a  oonTeyanoe 
\o  plaintiff  of  certain  real  estate,  which  it  is  averred  was  oon* 
▼eyed  by  plaintiff  to  defendant  Root  on  the  18th  of  June, 
1884,  in  trust,  to  secure  the  payment  by  plaintiff  to  defendant 
Hooker  of  any  indebtedness  which  might  exist  within  six 
months  after  the  14th  of  July,  1885. 

The  complaint  alleges  that  plaintiff  was  not,  at  the  com- 
mencement  of  the  suit,  and  for  a  longtime  prior  had  not  beeOi 
indebted  to  Hooker  in  any  amount  whateyer. 
Demand  for  a  deed,  and  refusal,  are  also  averred. 
The  answers  admit  that  the  conveyance  was  made  in  trust 
as  charged  in  the  complaint,  but  charge  that  plaintiff  Is  still 
indebted  to  defendant  Hooker  in  the  sum  6i  $2,347. 

Defendant  Hooker  was  a  stock-broker  engaged  in  buying 
and  selling  mining  stocks  in  San  Francisco,  on  margin  or 
Otherwise,  as  required.  Plaintiff  had  been  a  regular  customer 
of  Hooker  for  many  years,  and  had  lost  heavily  in  stock 
speculations.  Being,  as  Hooker  testified,  rather  short  of 
money,  he  conveyed  the  property  sued  for,  in  trust,  to  de- 
fendant Root,  who  was  in  Hooker's  employ,  to  cover  margins, 
and  to  enable  plaintiff  to  continue  his  speculations  in  stock. 
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Hooker  states  that  be  Tallied  it  at  abont  fliree  flMNiiaiid  dol* 
laFBv  and  to  that  extent  plaintiff  ooold  boy  oo  margin  withoat 
actnally  putting  np  money. 

They  oontinaed  to  deal  together  nntfl  Hooker's  basiness 
was  closed  by  his  insolvenoy,  in  December,  1886,  at  which 
time  Hooker  held  oertain  stocks  for  plaintiff,  and  according 
to  Hooker's  books,  plaintiff  owed  him  $2,847. 

Plaintiff  does  not  dispute  the  correctness  of  the  account 
according  to  the  course  of  dealing  between  the  parties  or  their 
undersUnding  at  the  time,  but  claims  that  the  debt  is  illegal 
and  the  contract  to  pay  void,  under  section  26  of  article  4 
of  the  constitution  of  this  state.  It  reads  as  follows:  *' All 
contracts  for  the  sale  of  shares  of  the  capital  stock  of  any 
corporation  or  association  on  margin,  or  to  be  deliyered  at 
a  future  day,  shall  be  void,  and  any  money  paid  on  such 
contracts  may  be  recovered  by  the  party  paying  it  by  suit  in 
any  court  of  competent  jurisdiction." 

Plaintiff's  dealings  with  Hooker  were  altogether  on  margin; 
when  the  estimated  value  of  the  land  did  not  afford  sufficient 
margin,  it  was  put  up  in  cash  and  was  kept  good  as  the 
market  fluctuated.  Upon  purchasing  stock,  the  cost  price 
was  charged  to  plaintiff,  less  the  amount  V>f  margin  put  up  in 
cash;  when  sold,  his  account  was  credited  with  the  amount 
realized.  He  was,  of  course,  charged  with  the  broker's  com- 
missions and  the  interest  on  the  money  advanced. 

The  result,  of  course,  was,  that  plaintiff,  aside  from  the 
commissions  and  interest,  simply  received  or  paid  the  differ* 
ences  between  the  buying  and  selling  values.  It  was  not 
contemplated  that  he  should  ever  receive  the  stock,  although 
he  might,  had  he  been  able,  have  paid  bis  debt  and  demanded 
the  securities  at  any  time. 

Stock  ordered  was  always  purchased  by  Hooker,  paid  for 
in  full,  and  delivered  to  him,  except  when  be  had  orders  to 
sell  the  same  stock  for  another  customer,  in  which  case  the 
stock  was  simply  transferred  from  one  account  to  the  other  at 
market  rates.  The  account  was  generally  balanced  monthly, 
when,  as  Hooker  testified,  plaintiff  could  tell  whether  he  had 
lost  or  won  in  stocks.  Hooker  did  not  keep  the  stock  of 
his  customers  separate  or  preserve  its  identity,  but  always 
had  under  his  control  sufficient  to  satisfy  the  claims  of  his 
customers. 

It  is  evident  from  these  facts  that  the  only  purpose  of  these 
dealings  was  to  enable  plaintiff  to  speculate  in  the  fluctua* 
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tions  of  tim  iMoket  .  If  there  were  ao  break  ia  the  pre* 
oeedings^  it  wm  iodiffarent  to  plaintiff  wbether  any  stock  was 
bought  or  not,  provided  the  entries  were  made  in  bis  acoouot 
according  to  tba  market  rates.  It  was  quits  a  different  mat> 
ter,  however,  to  Hooker.  Had  he  not  pnrcbased,  the  transac- 
tion would  have  been  a  continQOus  wager  between  himself 
end  his  customer  as  to  the  future  of  the  market.  By  pur- 
chasing he  secured  himself,  and  had  no  other  interest  than 
his  com  missions  and  the  interest  on  his  money. 

So,  too,  had  there  been  a  break  anywhere  in  the  deal,  it 
might  have  been  important  to  determine  whether  the  stock 
was  purchased  by  Hooker  as  agent  and  belonged  to  plaintiff, 
or  was  purchased  for  himself  simply  to  make  himself  safe 
upon  his  contract  to  give  plaintiff  the  advantage  of  the  fluc- 
tuations of  the  market. 

The  respondent  contends  that  the  relation  of  vendor  and 
vendee  did  not  exist  between  plaintiff  and  Hooker;  that  they 
neither  bought  nor  scdd  stock  to  each  other;  that  Hooker,  as 
agent  for  plaintiff,  purchased  and  paid  for  the  stock,  receiving 
immediate  delivery  Jbr  plaintiff,  and  thereafter  held  it  snb* 
jeci  to  his  order  upon  the  payment  of  the  price  and  commis* 
aioos.  The  further  contracti  by  which  he  held  it  as  security 
for  a  loan,  constituted  the  relation  of  pledgor  and  pledgee, 
which  28  not  prohibited  by  the  constitotion. 

This  view  was  adopted  by  the  learned  judge  of  the  trial 
oonrt,  and  the  findings  are  carefully  drawn  upon  that  theory. 
They  find  that  the  stock  was  purchased  by  Hooker  as  agent  of 
and  belonged  to  plaintiff,  and  that  Hooker  never  sold  stoek 
to  or  bought  from  plaintiff.  No  part  of  the  indebtedness, 
llierefiore,  arose  from  the  sale  of  stock  on  margin  or  oifaei^ 
wise. 

This  view  of  the  relation  between  the  hfoker  and  his  ens- 
tofner  in  such  a  transaction  is  sustained  by  the  weight  of 
authorities  in  this  country  and  in  Bngland^  but  the  decisions 
are  by  no  means  uniform. 

The  first  prominent  case  on  the  point  is  JfarMam  v.  /ow* 
don,  41  N.  Y.  235.  The  question  there  was,  whether  the  stock 
in  the  hands  of  the  broker  was  a  pledge.  In  order  to  detet^ 
mine  this  question,  an  analysis  is  made  of  the  contraotrelap 
tions,  separating  tho  powers  and  obligations  of  the  parties. 
It  was  held  that  the  broker  undertook,  —  1.  To  pnndiase  for 
his  customer;  2.  To  advance  the  money  reqnired  beyond  the 
margin;  3.  To  carry  the  stocky  the  margin  being  kept  good^ 
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the  customer  to  receive  the  gain  or  suffer  the  loss;  4.  To  re* 
tnin  the  stock,  or  an  equal  amount  of  tlie  same  kind  of  stock; 

5.  To  delfrer  to  cusloraer,  when  rcqufred,  upon  payment;  or 

6.  To  sell  trhen  required,  accounting  for  the  proceeds;  that 
the  customer  contracts, — 1«  To  pay  the  stipulated  margin; 
2.  To  keep  the  margin  good;  and  3,  To  take  the  shares  when 
required,  and  pay  the  amount  due  the  broker. 

This  statement  of  the  rights  and  obligations  of  the  parties 
has  been  genially  followed  in  other  cases  in  which  similar 
questions  have  arisen;  and  stock  boards  and  brokers  have 
adnptetf  it  as  correctly  stating  the  nature  of  the  relation  be- 
tween broker  and  customer.  It  is  evident,  however,  that  the 
court  in  this  analysis  assumes  the  conclusion  which  it  desired 
to  reach,     its  correctness  has  been  questioned. 

In  that  case  there  were  two  strong  dissenting  opinions,  in 
which  the  relation  between  the  broker  and  his  customer  was 
regarded  sinjply  as  a  contract  relation,  by  which  the  fact  of 
agency  was  ignored  or  denied.     Mr.  Justice   Grover  says: 
^The  contract  contemplated  that  the  title  should  at  all  times 
remain  in  the  defendants  (brokers)."    Mr:  Justice  Woodruflf 
refers  for  his  views  of  the  relation  to  his  opinion  in  Morgan  v. 
Jandon^  40  How.  Pr.  366.     He  there  states  his  opinion  to  be, 
that  "it  does  not  contemplate,  in  the  first  instance,  that  the 
customer  shall  ever  acquire  the  title  to  the  stock.    It  is  a 
pure  speculation  in  the  rise  and  fall  of  stocks;  •  .  •  •  and  the 
broker  is  employed  to  provide  the  means,  either  from  his  own 
fdnds,  ....  or  by  borrowing  in  his  own  name  and  on  his 
own  credit,  by  pledge  of  the  very  stock  which  he  buys,  tha 
required  amount.     And  the  whole  expectation  and  intention 
of  the  parties  is  satisfied  if  when  directed  to  sell  be  producer 
the  required  number  of  shares  and  sells  them  for  the  very 
purpose  for  which  the  speculation  is  made,  viz.,  to  realize  the- 
profits  or  determine  the  loss  which  results  to  the  party  em-- 
ploying  him  for  that  purpose.     It  is  entirely  clear  that  in. 
these  transactions  the  party  employed,  though  he  belongs  kv 
a  class  commonly  called  '  brokers,'  does  not  act  as   broker 
merely.     In  such  business  they  are  more  than  brokers;  and! 
all  arguments  imputing  to  them  a  mere  agency,  so  far  as  they 
rest  upon  the  facts  that  they  are  called  *  brokers,'  are  unsound 
and  fallacious."  i 

In  Pennsylvania  it  has  been  held  that  the  relation  of  prin* 
cipal  and  agent  does  not  exist  between  the  broker  and  his 
customer,  but  both  are  principals:  Ruchizky  v.  De  Haven^  97 
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Pa.  St.  202;  North  v.  PhiUips,  89  Pa.  St.  250;  DieUon  v.  Thomas^ 
97  Pa.  St.  278;  Gheen  ▼.  Johntan,  90  Pa.  St  88. 

In  Inyraham  v.  Taylor^  58  Conn.  503,  18  Am.  St  Bep.  291, 
it  was  held  that  the  broker  under  such  a  contract  was  not 
bound  to  purchase  the  stocks  at  all.  It  was  enough  if  he 
could  procure  them  when  called  for,  at  the  market  rate,  when 
ordered.  It  is  said:  ^^By  such  contracts  the  plaintiff  bought 
the  right  to  demand,  at  his  option  as  to  time,  the  deliyery  of 
shares  at  the  price  of  the  day  of  the  agreement;  the  defendants, 
in  consideration  of  his  payments  upon  margins,  assumed  the 
risk  of  an  undertaking  to  deliver  shares  upon  demand  at  that 
price." 

These  citations  are  made  to  show  that  it  is  not  nniyersally 
admitted  that  the  broker  in  such  transactions  purchases  the 
stock  as  the  agent  of  the  customer.  Looking  at  it  from  the 
point  of  view  of  the  customer  only,  it  is  clear  that  by  this 
device  he  has  been  able  to  purchase  stock  on  margin.  This 
phrase  has  come  to  have  a  peculiar  or  technical  meaning 
among  stock  dealers;  and  it  is  applied  to  just  these  transao- 
tions  between  broker  and  customer. 

It  is  a  matter  of  public  history  that  the  constitutional  pro- 
vision was  adopted  just  after  a  period  of  remarkable  stock 
speculation,  in  which  a  large  part  of  the  community  had  been 
set  wild  with  the  apparent  prospect  of  great  gain,  and  the 
rapid  fluctuations  of  stock  afforded  unusual  inducement  to 
stock-gambling.  By  skillful  manipulation  of  the  markets,  a 
few  fortunate  ones  had  been  able  to  take  advantage  of  the 
existing  mania  and  make  large  fortunes  for  themselves,  at 
the  cost  of  wide-spread  financial  ruin  and  distress*  People 
of  small  means  were  enabled  by  brokers  to  speculate  largely 
at  that  time  through  these  very  purchases  on  margin.  Of 
these  matters  this  court  will  take  judicial  notioe,  and  doing 
so,  cannot  doubt  that  this  inhibition  was  intended  to  strike 
down  this  practice. 

If  it  does  not  do  this,  it  simply  beats  the  air.  Although  an 
isolated  case  or  two  might  occur,  where  a  transaction  directly 
between  vendor  and  vendee  is  upon  like  terms,  oertainly  we 
know  there  was  no  practice  of  that  kind  which  could  have 
been  regarded  as  an  evil  of  sufiicient  importance  to  be  pro- 
hibited in  the  fundamental  law. 

Such  a  prohibition  is  of  little  worth  if  it  can  be  evaded  by 
BO  simple  a  devioe.  A  party  wishing  to  purchase  on  margins 
has  but  to  interpose  his  broker,  who  is  to  carry  the  stocky  in« 
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Btead  of  the  origiDal  owner.  This  would  not  diminish  the 
evil.  In  fact,  it  is  the  very  form  of  the  evil  mainly  intended 
to  be  prohibited. 

It  may  be  said  that  if  the  relation  be  not  one  of  principal 
and  agent,  but  simply  a  contract  relation  by  which  the  broker 
agrees  to  speculate  in  stocks,  the  customer  indemnifying  him 
against  loss,  and  taking  the  profits,  still  there  is  no  sale. 
It  would  be,  it  may  be  said,  a  contract  to  enable  the  cus* 
tomer  to  speculate  in  dififerences  of  market  values.  It  is  only 
sales  on  margin  that  are  prohibited  and  made  void. 

It  is  not  easy  to  characterize  by  a  name  the  relation 
between  the  broker  and  his  customer.  For  all  ordinary  pur- 
poses it  may  be  admitted  that  the  broker  purchases  as  the 
agent  of  his  customer,  and  then  holds  the  stock  as  a  pledge 
to  secure  a  debt;  but  if  by  the  transaction  the  customer  is 
enabled  to  do  that  which  is  prohibited,  to  wit,  purchase  stock 
on  margin,  it  must  be  held  to  be  within  the  prohibition,  and 
if  Hooker  did  not  himself  sell  to  plaintiff,  but  was  only  the 
instrument  through  whom  the  illegal  end  was  accomplished, 
he  being  privy  to  the  design,  the  same  result  would  follow: 
Irwin  V.  WiUiar^  110  U.  8.  510.  In  the  accomplishment  of 
the  unlawful  purpose  he  took  the  place  of  the  vendor,  and 
carried  the  stock  as  the  vendor  might  have  done;  and  the 
end  was  thus  reached  per  irUerpo^itam  personam.  The  end 
attained,  and  not  the  form  of  the  transaction,  must  determine 
the  question. 

It  is  claimed  that  it  does  not  appear  that  the  stock  was  the 
capital  stock  of  a  corporation  or  an  association;  but  it  is  so 
found,  and  the  respondent  is  in  no  position  to  complain  of  the 
finding. 

We  think  the  court  erred  in  holding,  from  the  evidence, 
that  plaintiff  was  indebted  to  Hooker  or  his  assignee.  We 
therefore  recommend  that  the  order  and  judgment  be  re* 
versed,  and  a  new  trial  ordered. 

FooTE,  C,  and  Fitzgerald,  C,  concurred. 

The  CouBT.  For  the  reasons  given  in  the  foregoing 
opinion,  the  order  and  judgment  are  reversed,  and  a  new  trial 
ordered.  

Ooimuoni  toa  Salu  ov  MAaoura  ~~  If  one  employs  a  broker  to  pnr- 
«hafle  and  eeU  merohandiie  for  him,  and  the  principal  is  required  neither  te 
teoeive  the  goods  so  purchased  nor  deliTer  tiiose  sold,  but  to  receive  from 
the  broker  the  differenoe  between  what  the  goods  were  bought  and  sold  for» 
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and  tht  pflwdpal  li  to  fonitah  a  cArtaio  margia  aad  pay  eerlaiii  eomniis* 
ainna,  wuch  oootraofc  ia  «  wa)|*6ring  ccmtract,  ami  void:  Harvep  ▼.  Merrill,  ISf^ 
Mass.  1;  15 Am.  St  Rep.  159,  ami  note;  SnoddffY,  Bank^^Twm.  103;  17 
Ain.  St.  Rep.  918,  and  note;  McQrew  v.  C%  Produce  JSxchamge^  85  Tann. 
072;  4  Am.  8t  Rep.  771,  and  note;  Clarhe  ▼.  Bitnon,  77  6a.  60(>;  4  Am. 
6t  Rep.  98,  aad  iiote;  Burt  v.  i/yer%  71  Md.  487;  Akxrtnderv.  Si*ife,  86^ 
Oa.  247;  OofAroii  T.  IFealcra  (7mni  TU  Co.,  88  Qa.  26.  ApctvoairhopaU  vp 
money  witb  a  broker  to  oarrj  ant  aach  oontraote  eaaooi  roooror  back  tha 
aame:  (TBrien  ▼.  Lngnet^  81  Me.  46;  Samuels  ▼.  Oliver^  180  UL  78. 

For  ah  Extsnsivb  Discusnioir  of  the  relatkm  of  principal  and  broka^ 
ingrtMham  y,  Taylor,  08  Conn.  503;  18  Am.  St.  Kep.  291,  and  noto. . 
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[88  CALiFOamA,  464] 

Lakdlord  akd  Txkakt  —  Abandonmbmt  bt  Tskaht  —  RKLrmiio  — 
Mbasvrr  09  Damaoss.  — The  abandonment  of  leased  premisea  by  tho 
tenant  to  the  landlord  before  the  end  of  the  term,  taking  poaaeaaion  by 
the  landlord  againat  hia  wiah,  and  the  Bnbaeqoent  reletting  of  tho  prop- 
orty  to  another  tenant,  ia  not  a  surrender  and  termination  of  the  first 
leaaeu  In  ease  of  aach  reletting,  the  landlord  is  not  entitled  to  reoover 
for  rant  after  tho  abandonment,  but  only  compensation  for  the  injury, 
and  his  meaanre  of  damages  is  tho  dtfferenoo  between  the  rent  be  waa 
to  receive  and  the  rent  actually  received  from  the  aobaoqnent  tenant, 
provided  the  reletting  waa  done  in  good  faith. 

Lahdlord  and  TsNAirr  —  Abandonment  or  Prbkiss8 — BLicnoii  bt 
hiLnDUORT>  —  MsASCBi  ow  Damaom.  —  A  landlord,  npon  a  wrongful 
abandonment  of  the  leaaed  premisea  by  the  tenant,  may  deolino  to 
meddle  with  the  property,  and  at  the  end  of  the  term  sao  lor  the  rent^ 
or,  to  avoid  risk  of  damage  to  the  property  or  the  insolvenoy  of  the 
tenant^  he  may  relet  the  property,  and  then  recover,  aa  damages  against 
■neh  tenant,  tho  difference  between  the  rent  he  was  to  receive  and  tho 
rant  actually  received  from  the  subaoquent  tonanl 

Landlord  and  Tenant  —  Abandonment  of  Premises  —  Damaqh  Lim* 
itbd  bt  Pleadinos.  —  In  an  action  by  a  landlord  againat  hia  tenant 
to  reoover  damagea  for  abandonment  of  the  premisea  before  the  end 
of  hia  term,  the  landlord'a  recovery  ia  limited  to  the  amount  claimed 
ha  hia  pLeadinga,  and  the  oonrt  oaunot  allow  addltioiMd  danaagea  dno 
up  to  the  time  of  the  breach  of  the  leaae,  bat  not  alainaeij  m  the  ooa^ 
plaint. 

Joseph  n.  SHrmy  for  the  appellant 
Z.  N.  Qoldshy^  for  the  respondent 

Faterson,  J.  Ou  November  1,  1884,  the  plaintiff  leased 
certain  real  and  personal  property  to  the  defendant  tar  the 
term  of  five  years  at  an  annual  rental  of  two  thousand  four 
hundred  dollars,  payable  quarterly  in  advanee.  The  defend* 
ant  eittered  into  possession  of  the  lands  and  held  the  same^ 
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and  paid  the  Tent  regularly  for  one  year.  On  November  2, 
1885,  plaintiff  demanded  payment  of  the  rent  due  for  the 
£rcrt  quarter  of  the  second  year,  but  the  defendant  replied 
that  he  had  uo  more  money,  could  not  pay  the  rent,  and  was 
going  to  leave  the  place  and  give  up  everything.  Plaintiff 
ansvrered  that  he  had  not  come  to  take  poBseesion  of  the 
property,  but  to  ask  for  his  rent;  but  if  the  defendant  was 
going  to  abandon  the  property,  he  would  take  possession  of 
the  same  to  protect  H.  The  defendant  thereupon  surrendered 
possession  of  the  property  to  the  plaintiff.  A  few  days  after 
the  second  day  of  November,  1886,  the  plaintiff  leased  the 
property  to  one  Filippini  at  a  rental  of  two  thousand  dollars 
per  year,  and  the  latter  has  ever  since  held  possession,  and 
paid  rent  at  that  rate. 

This  action  was  brought  by  the  plaintiff  to  recover  the  sum 
of  six  hundred  dollars,  being  the  amount  claimed  to  be  due 
him  from  defendant  on  November  1,  1885,  together  with  in- 
terest thereon  at  the  rate  of  seven  per  cent  per  annum  from 
that  date. 

The  court  below  held  that  the  defendant  was  entitled  to  a 
credit  of  five  hundred  dollars,  the  amount  the  plaintiff  had 
received  from  Filippini. 

It  was  properly  held  by  the  court  below  that  the  abandon* 
ment  of  the  premises  to  the  plaintiff,  and  the  taking  posses* 
sion  by  him  against  his  wish,  and  the  subsequent  letting  of 
the  property  to  another  tenant,  was  not  a  surrender  and 
termination  of  the  lease  under  the  circumstances.  A  land- 
lord, upon  a  wrongful  abandonment  by  his  tenant,  may,  if 
he  choose,  decline  to  meddle  with  the  property  at  all,  and  at 
the  end  of  the  term  sue  for  the  rent.  He  is  not,  however, 
driven  to  this  course,  and  run  the  risk  of  damage  to  his  prop- 
erty or  the  insolvency  of  his  tenant. 

In  this  case,  the  plaintiff  pursued  the  right  course  in  let* 
ting  the  property  to  Filippini,  and  we  presume  that  be  pro- 
cured the  highest  rent  that  could  be  obtained.  But  we 
cannot  support  him  in  his  contention  that  because  the  de- 
fendant, against  his  (plaintiff's)  wishes  and  without  right, 
abandoned  the  property,  he  is  entitled  to  recover  the  full 
amount  provided  for  by  the  terms  of  the  lease  to  defendant. 
Our  code  provides  that ''  for  the  breach  of  an  obligation  aris- 
ing from  contract,  the  measure  of  damages,  except  where 
otherwise  expressly  provided  by  this  code,  is  the  amount 
which  will  compensate  the  party  aggrieved  for  all  the  detri* 
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ment  proximately  eaused  thereby,  or  which,  in  the  ordiDary 
coarse  of  things,  would  be  likely  to  resalt  therefrom":  CiT. 
'Code,  sec.  ^00.  We  think  plaintiff's  rights  are  measured 
by  the  provisions  of  this  section,  and  not  by  section  3302  of 
the  Civil  Code.  In  cases  of  this  kind,  the  landlord  is  not  en- 
titled to  recover  for  rent  of  the  premises  after  the  abandon- 
ment of  them  by  the  defendant,  but  has  compensation  for  the 
•injury,  and  his  measure  of  damage  is  the  difference  between 
the  rent  he  was  to  receive  and  the  rent  actually  received  from 
the  subsequent  tenant,  provided  there  has  been  good  faith 
in  the  subsequent  letting:  Gear  on  Landlord  and  Tenant, 
>aecs.  128,  176;  Ledouz  v.  Jones^  20  La.  Ann.  540;  Bloomer  v. 
Merrill,  29  How.  Pr.  259;  Randall  v.  Thompion^  1  Tex,  App. 
1102;  Auer  v.  State,  99  Pa.  St  370;  44  Am.  Rep.  114;  Field 
on  Damages,  523. 

Appellant  contends  that  as  nearly  two  years  had  passed 
between  the  time  of  the  abandonment  by  the  defendant  and 
the  trial  of  this  action,  the  court  below  ought  to  have  al- 
lowed the  plaintiff  about  eight  hundred  dollars,  that  being 
-the  amount  of  damage  up  to  that  time  caused  by  the  defend- 
ant's breach  of  his  obligation  as  lessee.  The  complaint,  how* 
ever,  was  filed  on  November  28, 1885,  and  no  claim  was  made 
therein  for  anything  beyond  the  amount  of  the  first  install- 
ment Under  the  pleadings,  the  court  could  not  allow  any 
subsequent  installmenta. 

Judgment  affirmed.  ^_^ 

Laudlord  Ain>  TxKAHT  —  Abakdohmiht  bt  Tbnaht.  —  A  ianaiit  abaa* 
doning  the  poaaesnon  of  leased  premisea  ia  liable  for  rent»  if  the  tenanoy 
'xemaina  nndeterniined:  Barlow  ▼•  Waimnif^  iZ2  Vt.  68;  62  Am.  Dea  79L 
If  a  tenant  abandona  the  premiaea,  the  landlord  may  let  them  lie  idle  and 
-recover  rent  for  the  whole  term,  or  he  may  pnt  an  end  to  the  leaae  by  en- 
try; if  he  does  the  latter,  he  can  only  recover  the  rent  actually  due  at  tha 
time  he  takea  poeaeasion:  Schuitier  v.  AmtM,  16  Ala.  78;  60  Am.  Dee.  168. 
vin  Beits  Bdaiet  86  GaL  119,  the  oonrt  decided  that  the  ahandooment  el 
V  leased  premiaea,  and  a  deelaratioa  of  intention  by  the  leasee  not  to  pay  any 
more  rent»  without  lawful  canae,  and  without  the  eonaent  of  the  landlord, 
did  not  change  the  relation  of  lessor  and  leaaee,  nor  discharge  the  latter  from 
^ia  obligation  to  pay  rent»  even  though  the  landlord  might  relet  the  pi 
for  the  benefit  el  the  original  tenant. 
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Grim  v.  Kbssino. 

(89  Gauvoknia.  47&] 

JvBOiCBHT  AB  BviDXNOi. — The  jadgoieot  of  a  domMtte  ooorl  «f  general 
jnriadiotion  is  oondaeively  presamed  to  be  oorreot^  and  eannot  be 
impeaehed  when  offered  in  evidence  in  another  action,  nnlese  the  record 
of  the  judgment  ihows  that  the  court  did  not  have  jarisdiction  of  the 
■abject-matter  or  of  the  person  of  defendant. 

JvDOMBiiTS  —  O&DBR  NuMO  PRO  TuNO  —  CoLLATBRAL  Attaok.  —  Where  the 
court  orders  an  entry  fitmc  pro  tune  of  an  order  made  in  an  aotion  sab- 
stitnting  plaintiff's  successor  in  interest  as  plaintiff  which  order  the 
elerk  failed  to  enter  in  the  minutes,  the  action  of  the  court  in  ordering 
the  entry  nune  pro  kine  is  conclusive  on  collateral  attack. 

OovBTB  ^  PowEB  TO  CoRRBor  RxooRD.  —  Courts  of  rcoord  have  inherent 
power  to  correct  their  records,  so  that  they  shall  oonform  to  the  actual 
facts,  and  such  corrections  may  be  made  at  any  time,  without  notice 
either  upon  motion  of  the  court  or  of  any  party  interested,  and  the  rec- 
ord when  so  corrected,  as  well  as  the  order  making  the  correction,  is 
conclusive  upon  any  other  court  in  which  it  in  offered  in  evidence. 

JupOKBinr — liiBUTm  Emtrt  of  Dboisiom  bt  Clerk  dobs  not  Consti- 

TDTB  —  TnCB  OF  EnTRT  OF  JopOMBHT  —  StATOTB   OF   LmiTATIONS.  — 

Tlie  entry  by  the  clerk,  on  the  minutes  of  the  court,  at  the  end  of  the 
trial,  of  the  amount  which  plaintiff  is  entitled  to  recover  in  a  foreclosure 
■nit  does  not  constitute  the  judgment,  when  findings  are  not  waived. 
When  BQch  findings  are  filed  by  the  court  they  constitnte  the  rendition 
of  the  judgment,  which  the  derk,  as  a  mere  ministerial  act,  oonld  there- 
after, at  any  time^  enter  at  length  in  the  record  of  the  oonrt.  The  stat- 
ute of  limitations  does  not  begin  to  run  against  such  judgment  until  it 
18  so  recorded. 

JUDOMBNT  —  AUTHBHTIOATIOM  OF,  BT  SuOCBrtSOB  OF  JUDQB  WhO  BbNDBRBD 

It.  —  A  judgment  need  not  be  signed  by  the  judge  rendering  it,  and 
npon  his  failure  to  authenticate  it  during  his  term  of  ofiioe^  it  may  be 
authenticated  by  his  successor  without  impairing  its  effect. 

OovRTB — Power  to  Change  Conclusions  of  Law  before  Entrt  of  Judo- 
MBMT.  —  The  judge  of  the  court,  or  his  successor  in  office,  may,  at  any 
time  before  the  entry  of  judgment,  change  his  oonelusions  of  law  upon 
the  facts  found;  and  in  an  action  on  the  judgment  it  will  be  conclusively 
assamed  that  the  judgment  as  entered  was  made  after  notioe^  and  upon 
a  proper  showing. 

JvDGMBNT — GoftLATBRAL  ATTACK.  —  An  inconsistency  between  the  findings 
and  the  judgment  rendered  by  a  court  of  record  with  jurisdiction  of  tiie 
ease  will  not  lay  such  judgment  open  to  collateral  attack. 

JiTDOMBNT  —  CoLLATBRAL  ATTACK. — From  the  time  the  court  aoqniree 
Jniisdietion  until  the  entry  of  judgment,  all  steps  taken  by  the  oonrl^ 
however  irregular,  can  only  be  remedied  by  direct  proceeding. 

JiTBGMBNT.  —  STATUTE  OF  LIMITATIONS  docs  uot  begin  to  mu  against  a  Judg* 
ment  until  its  entry  on  the  record  of  the  court. 

Henry  C.  Firebaugh^  for  the  appellant. 

Btake^  WiUiamSj  and  Harriaanf  for  the  respondenta. 
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Hahbiboh,  J.  April  23, 1877,  Carrie  A.  Beach  eommenced 
an  action  in  the  late  twelfth  distrloi  oourt  upon  a  promissory 
note  executed  by  the  appellant,  and  to  foreclose  a  mortgage 
on  certain  real  property  given  to  secare  the  payaMat  «f  the 
same.  May  20, 1882,  the  cause  was  tried  upon  the  complaint 
and  the  answer  of  the  appellant  before  Hon.  J.  M.  Allen,  who 
on  the  same  day  announced  his  decision,  which  was  thereupon 
entered  in  the  minutes  of  the  court,  bat  findings  were  not  fiied 
until  December  29,  1882.  The  term  of  office  of  Judge  Allen 
expired  December  SI,  1882,  and  on  January  10,  1883,  the 
court  made  an  order  nunc  pro  tune  as  of  March  20, 1882, 
that  *'  Samuel  Grim,  the  successor  in  interest  of  the  plaintiir 
herein,  be  and  he  is  hereby  substituted  as  the  plaintiff  in  this 
action,  and  that  this  action  continue  in  his  name  as  such 
plaintifl,  in  the  place  and  stead  of  Carrie  A.  Beach,  plaintiff 
therein."  September  28,  1883,  a  judgment  of  foreclosure  and 
for  the  sale  of  the  mortgaged  premises,  signed  by  Hon.  J.  F. 
Sullivan,  judge  of  said  court,  wa^  entered  of  record  in  the 
cause.  On  the  same  day  an  order  of  sale  was  issued  upon 
said  judgment,  under  which  the  sheriff  sold  the  mortgaged 
premises,  and  thereafter,  on  the  seventeenth  day  of  Novem- 
ber, 1883,  he  made  and  filed  his  return  of  the  same,  showing 
a  deficiency  of  $947.17,  for  which  amount  judgment  was  on 
that  day  docketed  against  the  appellant,  and  in  favor  of 
Samuel  Crim.  September  4,  1888,  the  respondents,  as  fbe 
executors  of  the  last  will  and  testament  of  said  Crim,  com- 
menced this  action  against  the  appellant  to  recover  the 
amount  of  said  judgment.  In  his  answer,  the  defendant  de- 
nied the  rendition  of  the  judgment  alleged  in  the  complaint, 
and  alleged  that  certain  proceedings  which  bad  been  taken 
in  the  case  of  Bench  ▼.  Ke$8ing  prior  to  the  entry  of  the  judg- 
ment were  unauthorized,  and  without  the  jurisdiction  of  the 
court,  and  also  pleaded  the  statute  of  limitations.  The  ao- 
tion  was  tried  by  the  court  without  a  jnry,  and  judgment 
rendered  in  accordance  with  the  prayer  of  the  complaint 
A  motion  for  a  new  trial  having  been  made  and  denied,  an 
appeal  has  been  taken  to  this  court  from  both  the  judgment 
and  order  denying  a  new  trial. 

When  the  plaintiffs  offered  in  evidence  the  judgment  roll 
in  the  case  of  'Beach  v.  Kessing^  the  defendant  made  various 
objections  thereto,  which  were  overruled.  The  admissibility 
of  the  judgment  was  to  be  determined  by  the  court  upon  its 
inspection;  and  inasmuch  as  it  was  a  judgment  of  the  same 
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court,  and  in  terms  purport6<l  to  be  the  judgment  alleged  in 
the  coiuplaint,  iu  £avor  of  plaintiff's  testator,  and  against  the 
defendant,  in  an  action  against  the  defendant,  in  which  he 
had  appeared,  and  of  which  the  court  had  jurisdiction,  the 
court  committed  no  error  in  admitting  it  in  evidence.  The 
objection  that  the  oomplaint  was  upon  a  judgment  in  an 
action  wherein  Samuel  Crim  was  plaintiff,  whereas  the  one 
-offered  in  evidence  was  a  judgment  in  favor  of  Carrie  A. 
Beach,  was  answered  by  the  fact  that  the  judgment  was  en- 
titled "  Samuel  Crim,  substituted  in  place  of  Carrie  A.  Beach, 
plaintiff,  v.  John  F.  Kessing  et  al.,  defendants";  and  after 
directing  a  sale  of  the  mortgaged  premises,  adjudged  that  for 
any  deficiency  upon  such  sale  ^'  the  clerk  of  the  court  docket 
a  judgment  for  such  balance  against  the  defendant  John  F. 
Kessing,  and  that  the  defendant  John  F.  Kessing  pay  to  the 
aaid  Samuel  Crim  the  amount  of  said  deficiency  and  jud^ 
ment." 

The  judgment  of  a  domestic  court  of  general  jurisdiction  is 
conclusively  presumed  to  be  correct,  unless  the  record  itself 
of  the  judgment  shows  that  the  court  did  not  have  jurisdic- 
tion of  the  subject-matter  of  the  action  or  of  the  person  of  the 
defendant  When  the  court  has  such  jurisdiction,  its  record 
speaks  absolute  verity,  because  it  is  the  court's  record  of  its 
owa  acts;  and  such  jurisdiction  will  be  conclusively  pre- 
sumed, unless  the  contrary  appears  upon  the  face  of  the 
record.  Whenever  such  judgment  is  received  aa  evidence 
in  another  proceeding,  it  cannot  be  impeached;  *^for  it  is  a 
settled  rule  and  maxim  that  nothing  shall  be  averred  against 
a  reoordy  nor  shall  any  plea  or  even  proof  be  admitted  to  the 
contrary  ":  8  Bla.  Com.  24.  In  Carp^ntier  v.  City  qf  Oakland^ 
30  CaL  439,  ao  action  of  debt  was  brought  upon  a  judgment 
that  had  been  previously  rendered  in  an  action  between  the 
aaoM  parties,  and  it  was  held  in  the  court  below  that  the  de- 
fendant could  not  show  that  service  of  the  summons  had  not 
been  made  upon  it  in  the  original  action.  In  affirming  this 
ruling,  the  supreme  oourt  used  the  following  language:  *'  The 
maxim  of  the  law  is,  that  the  judgment  of  a  court  of  general 
jurisdictiaB  imports  absolute  verity,  and  its  truth  cannot  be 
questioned,  either  by  showing  otherwise  than  by  the  record 
itaelf  that  the  court  had  no  jurisdiction,  or  that  its  jurisdio» 
tion  was  fraudulently  procured.  Both  upon  the  merits  of  the 
cause  of  action  and  upon  all  jurisdictional  facts,  the  record 
importfl  absolute  verity  in  law,  and  is  to  be  tried  by  the  court 
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on  inspection  of  the  record  only.*'  In  Drake  t.  Duwnick,  45 
Cal.  465,  a  judgment  in  ejectment  was  offered  in  evidence, 
and  it  was  objected  to  by  tbe  defendant  npon  the  ground  that 
no  judgment  bad  ever  been  rendered  by  tbe  court,  and  that 
the  clerk  had  no  power  to  enter  the  judgment  by  default. 
The  court  said  (p.  462):  '*  Purporting  to  be  a  judgment  of 
the  court,  and  found  regularly  entered  in  its  records,  the  pre- 
sumption is,  it  was  entered  in  pursuance  of  an  order  of  the 
court.  The  rule  is  elementary  that  upon  collateral  attack  all 
intendments  are  indulged  in  support  of  the  judgments  of 
courts  of  superior  jurisdiction.  Their  records  are  concio* 
sively  presumed  to  speak  the  truth,  and  whatever  is  upon 
their  records  is  presumed — the  contrary  not  appearing  —  to 
be  rightfully  there.''  At  the  common  law  the  only  plea  that 
was  allowed  to  an  action  upon  a  judgment  was  nul  iid  record^ 
and  the  trial  of  this  issue  was  by  the  record  alone;  ^  for,  as 
Sir  Edward  Coke  observes,  a  record  or  enrollment  is  a  monu- 
ment of  so  high  a  nature,  and  importeth  in  itself  such  abso- 
lute verity,  that  if  it  be  pleaded  that  there  is  no  such  record, 
it  shall  not  receive  any  trial  by  witness,  jury,  or  otherwise, 
but  only  by  itself":  3  Bla.  Com.  831.  Such  answer  was,  in 
effect,  pleaded  by  the  defendant  in  the  present  case,  but  the 
record  of  the  judgment  itself,  having  been  produced  and  r^ 
ceived  in  evidence,  established  the  allegations  of  the  com- 
plaint. 

Under  our  system  of  pleading,  the  defendant  could  have 
set  up  in  his  answer  matter  which  would  constitute  an  equi- 
table defense  to  the  judgment;  but,  as  was  said  in  Carpentier 
V.  City  of  Oaklandy  30  Cal.  439,  ^*  he  must  plead  such  defense 
as  fully  as  if  he  were  bringing  a  suit  instead  of  defending 
one,  ....  and  file  an  answer  which  in  matter  of  allegation 
would  be  a  good  bill  in  equity  under  the  old  system."  An 
examination  of  the  answer  herein  shows  that  it  falls  far  short 
of  this  requirement,  and  in  fact  has  not  been  regarded  by  the 
appellant  either  at  the  trial  or  on  this  appeal  as  an  equitable 
defense  to  the  judgment,  within  the  rule  above  mentioned. 

The  appellant  maintains,  however,  that  the  verity  of  the 
judgment  is  impeached  by  an  inspection  of  its  record,  and 
in  his  argument  maintains  that  the  various  proceedings  that 
were  had  subsequent  to  the  entry  in  the  minutes  in  March, 
1882,  were  without  the  jurisdiction  of  the  court,  and  that  tbe 
judgment  as  finally  entered  was  void. 

1.  The  court  had  jurisdiction  to  make  the  order  of  January 
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10,  1883,  by  wbicb  Crim  was  Btibstituted  as  plaintiff  in  th» 
place  of  Beach,  and  ita  action  in  making  such  order  is  con* 
clnsive  against  any  collateral  attack.  All  conrts  of  record 
have  the  inherent  power  to  correct  their  records  so  that  they 
shall  conform  to  the  actual  facts,  and  speak  the  truth  of  the- 
case;  and  such  correction  may  be  made  at  any  time,  either- 
upon  the  motion  of  the  court  itself,  or  at  the  instance  of  anjr 
party  interested  in  the  matter.  Ordinarily,  a  court  would, 
require  notice  of  the  motion  to  be  given  to  all  parties  inter- 
ested, but  it  has  the  power  to  make  the  correction  without 
such  notice.  When  made,  the  record  so  corrected,  as  well  bb^ 
the  order  making  the  correction,  is  conclusive  upon  any  other 
court  in  which  the  record  is  offered  in  evidence:  Balch  v. 
ShaWf  7  Gush.  282.  It  appears  by  the  order  made  in  th»^ 
present  case  that  proof  was  made  to  the  satisfaction  of  the 
court  that  at  the  trial  of  the  cause,  March  20,  1882,  sucb- 
order  of  substitution  was  in  fact  made,  but  had  not  been- 
entered  by  the  clerk.  That  court  was  the  sole  judge  of  the 
sufficiency  of  the  proofs  offered  in  support  of  the  motion,  and 
its  action  is  conclusive,  except  in  direct  proceedings  to  vacate- 
the  order.  The  order  making  the  substitution,  being  an  order 
**  relating  to  a  change  of  parties,"  became  a  part  of  the  judg* 
ment  roll  (Code  Civ.  Proc,  sec.  670),  and  imported  the  same 
verity  as  the  other  parts  of  the  record. 

2.  The  clerk's  entry  in  the  minutes  of  the  trial,  March  20, 
1882,  did  not  constitute  a  judgment.    It  was  only  a  record  oi 
a  portion  of  the  proceedings  in  the  case.       A  judgment  is  the 
final  determination  of  the  rights  of  the  parties  in  an  action 
or  proceeding ":   Code  Civ.  Proc,  sec.  577.    The  complaint 
prayed  for  the  foreclosure  of  a  mortgage  and  the  sale  of  the 
premises  mortgaged  to  secure  the  payment  of  the  note.     The 
answer  did  not  deny  the  execution  and  existence  of  the  mort- 
gage, but  alleged  that  after  the  action  had  been  commenced,, 
and  while  it  was  pending,  the  defendant  made  a  payment 
upon  the  principal  of  the  note,  and  also  of  the  costs  of  tho 
action,  and  that  it  was  then  agreed  by  the  plaintiff  that  the 
action  should  be  dismissed.    This  was  the  only  issue  pre- 
sented by  the  pleadings  to  be  tried  by  the  court;  and  the- 
court,  having  found  against  the  defendant  upon  this  issue, 
ascertained  the  amount  due  upon  the  note,  and  ordered  judg- 
ment for  that  amount.     Both  parties  had  appeared  at  the- 
trial,  and  there  was  no  waiver  by  them  of  findings  of  fact» 
Although  the  court  then  ascertained  the  amount  of  moneys 
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for  ^hioh  th«  plaintiff  if  as  eriiitled  Ui  a  jtidgiiwni»  yei»  inas^ 
much  as  the  payment  of  Uiat  amount  waa  Becuretl  by  a  uiort- 
l^age,  it  waa  necessary  that  the  jud^piient  vrkken  entered  s^ouUi 
'*  direct  a  sale  of  the  eiicuntbefed  property,  and  the  applica* 
tion  of  the  pr^needs  of  the  sale  to  the  payu^ent  of  the  costs  of 
the  court  and  the  expeuaea  of  the  iiale,  and  the  amount  due 
to  the  plaintiff^':  Ciode  Civ.  Proc.see.  726. 

It  would  have  been  error  for  the  court  to  enter  a  mete 
money  judgment  against  the  defendant  lor  the  amount  then 
ascertained  to  be  due  on  the  note.  Until  after  a  sale  of  the 
mortgaged  preraieee  there  oould  be  no  personal  judgment 
diiokcfted  against  him.  The  eoivt  did  Qot|  aa  is  claimed  by 
«ppetlant,  ^^refuae"  the  plaintiff  any  other  relief  than  the 
money  judgmetiL  Its  only  actioa  at  this  time  was  to  deter- 
mine tlie  amount  foe  which  judgment  should  be  entered, 
Ic^ivlng  the  form  of  the  judgment  by  whicii  this  amount 
should  be  collected  u«Uil  it  sIkmiM  render  ita  '"decision" 
upon  the  whole  ease^  The  statute  required  its  decisioa  to  be 
*'  given  in  writing  and  filed  with  the  clerk  ":  Code  Civ.  Proc, 
sec.  632;  and  in  it  the  facts  found  and  condusioiia  of  law 
were  to  be  separately  stated:  Code  Civ.  Proc.,  sec.  6-13.  The 
*' decision''  upon  wl^eh  by  section  633  the  judgmeHt  is  to 
be  entered  ia  that  which  by  section  632  is  to  W  given  in  writ- 
ing and  tiled  with  the  clerk;  and  until  so  given  and  filed 
there  ia  no  '^  decisjon"  upon  which  judgment  can  be  entered, 
and  consequently  no  authority  for  enterii^  any  judgment 
Accordingly^  the  judg»  before  whom  the  case  was  tried  made 
hia  findinga  of  fact,  and  they  were  filed  Deeemfaer  29^  1882. 
This  waa  the  rendition  of  the  judgment  which  the  alerk  could 
thereaftsr  at  any  tdme  enteff  at  length  in  the  seoorda  «f  the 

•OUTt. 

The  entry  of  a  judgment  after  it  haa  beeit  lendered  faj  the 
court  is  but  the  ministerial  act  of  the  clerk.  The  judgment^ 
when  entered,  becomes  the  record  of  what  the  court  has  de- 
termined^ and  theni  becomes  as  binding  upon  tbe  pertiea  as 
if  entered  immediately  upon  ita  Mndiiion.  **  The  rendition 
ei  a  judgment  is  a  judicial  act;  ita  eutiyr  upea  the  record  is 
merely  ministerial ":  Freemau  on  Judgmenl%  sec  38. 

Under  the  system  of  practioe  which  prevailed  iei  this  state 
prior  to  the  adoption  of  the  eodea  in  1872^  findings  were  net 
essential  te  the  entry  or  validity  of  a  judgment:  Piactioe  AdL, 
sec;  180;  and  under  th^t  systems  it  was  held  that  the  entry 
in  the  dierk'a  minntcB  of  the  decistten  aa  anaounced  hf  tha 
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«ooit  conUitaiad  Am  *<  jmdition  «f  lU  jaif  nuat  *;  Of«qr  t. 
AiZjmt,  28  GaL  416 ;  a»«Ua  ▼.  iZe^yMi,  82  CaL  169.  Butsn- 
Jer  the  provisiooB  4>f  the  Code  ef  Ciril  Frooed«re,  ivthenever 
findings  are  iieqiured  there  eea  be  do  ^  veMlttieii  ^f  tiie  ja'g* 
men!"  util  thejr  are  inade  and  filed  wiih  the  elctk.  FimI- 
iogi  at  hcif  LoM«¥er,  ai«  reqwred  only  *^  u|Ma  the  trial  of  a 
^uestioQ  of  iact»"  juid  ihej  autj  in  «U  isetaoeee  he  wat^vd. 
Whenever  they  are  waived  or  are  iM>t  JOfuiiod,  the  entrj  of 
its  decision  in  tbo  jainutee  of  the  eoort  oonetitutee  tbe  ^  roD- 
ditioD  of  tbe  judgmonf  in  the  eame  manner  ao  it  did  under 
tbs  former  ajrstem.  In  tbe  oaee  of  Ceei  t.  Coei,  which  was 
luder  coosideimtioQ  by  this  ooort  in  £bM«  o/  Ceei*  77  Cal. 
22(\  11  Am.  Bt  Bep.  267,  tbe  defeodanti  after  oerTico  of  tke 
SQDUBone  upon  bim,  made  defanlti  and  tbe  referee  lo  wbons  the 
■atter  had  been  referred  to  take  tbe  neoeeaary  proofe  having 
nsde  bis  report^  the  coart  upon  the  iMeiing  thereof  made  an 
order  which  wiaa  then  entered  in  its  uinnteai  decreeing  a  di* 
lorce  between  the  parties  to  the  action,  and  this  oonrt  held 
that  inasmoch  aain  ease  of  a  default  findings  are  not  required, 
the  entry  in  the  minutea  oooetituted  the  ^^lendition  of  the 
judgment'* 

3.  The  anbsequent  authentication  to  the  derk  by  Judge 
SolUvan  of  the  judgment  to  be  entered  did  not  impair  its 
effect  The  oaiiee  bad  been  fuUy  tried  before  Judge  Allen, 
and  he  had  rendered  bis  decision  before  gumg  out  of  office. 
Ths  entry  of  tbe  judgment  upon  that  decision,  being  bat  a 
ministerial  act,  could  be  performed  by  tbe  clerk  after  Judge 
AUon'e  term  of  oflBce  had  expired,  with  as  much  effect  as  be- 
foie:  SoUrU  t.  Wkit$,  89  N.  Y.  Sup.  Ct  272.  There  is  do 
provirion  in  our  statute  requiring  any  judgment  to  be  aigned 
bj  a  judge,  and  it  has  been  held  that  a  judgment  which  is 
produced  from  the  original  records  of  the  court  in  which  it 
▼as  rendered  needs  no  signature  or  exemplification:  Clink  v. 
Harrtea,  47  CaL  39.  Tbe  fdgnature  by  the  judge  is  ''  merely 
to  give  the  clerk  a  snner  means  of  correctly  entering  what  has 
been  adjudssd":  AtaU  e/  Cook,  77  CaL  227;  11  Am.  St.  Rep. 
267. 

Whether  if  the  derk  had,  without  any  authentication  from 
the  court,  entered  the  judgment  which  was  subsequently  en- 
tered, it  would  haYO  been  error,  for  the  reason  that  in  the  coo* 
eloBions  of  law  made  by  Judge  Allen  there  was  no  direction 
lot  a  sale  of  the  mortgaged  premises,  we  are  not  called  npoo 
to  decide  in  this  case.    The  court  could,  at  any  time  before 
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entry  of  judgment,  change  its  oonclusione  of  law  npon  the 
facts  that  bad  been  found:  Oondee  v.  Barton^  62  CaL  1;  and 
such  change  could  be  made  by  another  judge  than  the  one 
who  had  tried  the  cause.  The  complaint  contained  a  prayer 
for  the  sale  of  the  mortgaged  premises,  and  the  findings  of 
fact,  taken  in  connection  with  the  facts  that  were  admitted  by 
the  answer,  would  have  justified  the  court  in  giving  such  re- 
lief. If  it  were  necessary  for  the  court  to  give  any  notice  of 
such  action,  we  could  assume  that  the  form  of  the  judgment 
as  entered  was  made  by  the  court  after  notice  to  the  defend- 
ant,  and  upon  a  proper  showing  therefor.  As  was  said  by 
this  court  in  In  re  Oook^  83  Cal.  418:  "  So  long  as  the  decree 
stands,  it  is  conclusive  as  to  all  matters  of  evidence  necessary 
to  its  validity."  In  Sanford  v.  Sanford^  28  Conn.  6,  after  the 
defendant  had  appeared  in  the  action,  the  court,  npon  the 
motion  of  the  plaintiff,  had  entered  an  order  of  nonsuit 
Nearly  two  years  thereafter,  in  the  absence  of  the  defendant, 
and  without  any  proof  appearing  upon  the  record  that  notice 
had  been  given  to  him,  the  court  proceeded  to  try  the  cause, 
and  rendered  judgment  against  him.  In  an  action  npon  that 
judgment  the  supreme  court  of  Connecticut  held  that  the  juris- 
diction of  the  court  must  be  presumed  to  have  been  properly 
exercised,  and  that  its  action  in  the  exercise  of  such  jurisdic- 
tion could  not  be  collaterally  impeached,  saying:  *^  If  it  were 
conceded  to  be  necessary  to  the  validity  of  the  order  of  the 
court  setting  aside  the  nonsuit  in  question  that  notice  of  the 
motion  for  that  purpose  should  have  been  given  to  the  defend- 
ant, the  presumption  is,  that  such  notice  was  given,  and  this 
presumption  supersedes  the  necessity  of  an  express  statement 
to  that  effect  on  the  record." 

This  principle  is  not  affected  by  the  fact  that  in  the  present 
case  the  court  finds  that  the  judgment  in  qoestion  was  entered 
**  without  notice  to  the  defendant,  Eessing,  and  in  his  absence 
from  court,"  since*  as  we  have  before  seen,  the  judgment  itself 
cannot  be  impeached  by  any  evidence  outside  of  its  own 
record.  Even  an  inconsistency  between  the  findings  and  the 
judgment  will  not  impair  the  judgment,  ^  for  the  question 
whether  the  findings  support  the  judgment —  in  other  words, 
whether  the  judgment  is  erroneous  —  cannot  be  raised  in  a 
ooUateral  action  ":  JohmUm  v.  San  Franeiico  Sav.  IJnion,  75 
Cal.  189;  7  Am.  St  Rep.  129.  From  the  time  that  the  court 
acquires  jurisdiction  of  the  defendant  until  the  entry  of  the 
judgment,  all  the  steps  that  are  taken  by  the  court  are  move* 
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ments  within  its  jurisdiction,  and  however  irregular  such 
movements  may  be,  they  constitute  only  error,  which  must  be 
remedied  on  a  direct  proceeding  for  that  purpose. 

It  follows  from  the  foregoing  considerations  that  the  objec* 
tions  made  by  the  defendant  to  the  sufficiency  of  the  judg* 
ment  cannot  be  sustained. 

The  only  remaining  question  presented  by  the  record  is, 
whether  the  judgment  sued  upon  was  barred  by  the  statute 
of  limitations.  This,  however,  we  think  cannot  be  considered 
an  open  question  in  this  state.  In  Trenouth  v.  Farrington,  64 
Cal.  273,  it  was  expressly  held  that  the  statute  of  limitations 
does  not  begin  to  run  until  the  entry  of  the  judgment,  and  in 
Condee  v.  Barton^  62  Cal.  1,  it  was  held  that  a  judgment  is 
not  final  until  it  is  recorded. 

The  evidence  of  Crim,  which  was  objected  to,  did  not  tend 
to  vary  or  contradict  the  record.  It  was,  in  fact,  immaterial, 
and  it  was  not  necessary  that  the  plaintiff  should  have  offered 
it.  We  do  not  think,  however,  that  it  could  by  any  possibility 
have  prejudiced  the  defendant:  Hobba  v.  Duffy  43  Cal.  489. 

The  judgment  and  order  denying  a  new  trial  are  affirmed. 


JvDOinufT  AB  EvmmoK  —  An  adjudication  of  record  it  evidenoe  against 
the  world  to  establish  the  fact  that  such  judgment  was  rendered,  and  of  all 
the  legal  oonaeqoences  neoesearily  reanltiDg  from  the  fact:  Faulcon  y,  Johf^ 
tloH,  102  N.  C.  264;  II  Am.  St  Rep.  737;  Heo  ▼.  Wehiter,  14  CaL  202;  78 
Am.  Dea  647,  and  note.  A  judgment  is  not  available,  however,  as  evidenoe 
in  a  snbseqoent  action  for  another  canse  between  the  same  parties  to  estab- 
lish any  iact  not  material  to  the  adjudication  of  the  former  action:  Ctuikape 
T.  Paribe^  121  N.  Y.  152;  Anw  ▼.  Minneaota  efe.  Cb.,  44  Minn.  460. 

JiTDOMSRT,  CoNCLUSiYSNns  OF.  —  A  domestto  judgment  of  a  oourt  of  gen* 
oral  jurisdiction  is  presumed  to  be  correct,  and  is  not  open  to  collateral  at* 
tackt  WUhtrmm  ▼.  SekrHmmaher,  11  Tex.  615;  19  Am.  St  Rep.  803,  and 
note.  Judgments  of  courts  of  competent  jurisdiction  cannot  be  collaterally 
impeached,  unless  the  record  shows  affirmatively  a  want  of  jurisdiction: 
WWkam  v.  Hornet,  77  Tex.  283;  19  Am.  St  Rep.  752,  and  note;  Farmann 
T.  Frede,  72  Wis.  226;  ToUver  t.  Morgan^  75  Iowa,  619;  Bender  v.  Damons 
78  Tex.  92;  Schmidt  t.  Niemeyer,  100  M&  207;  Thorn  t.  BudisUl,  126  Ind. 
272;  Adams  ▼.  FrankUn,  82  Gtu  168. 

JuDOMBNTS  —  NuHO  PRO  TuMO  Rntrt. — Judgments  entered  mme  pro 
itme  are  binding  to  the  same  extent  as  though  entered  at  the  proper  time^ 
except  as  to  parties  who  in  the  mean  time  have  in  good  faith  acquired  rights 
without  notice  of  any  judgment:  Leonard  ▼.  Broughkm^  120  Ind.  536;  16 
Am.  8t  Rep.  347,  and  note;  Barber  v.  Brvtcoe^  9  Mont  341;  Adams  v.  //^ 
0MIS.  23  ria.  14;  Auerbaeh  ▼.  Oiesekr,  40  Minn.  258. 

Courts,  Powxr  of,  to  Corrbct  thbir  Rkoords.  — The  court  may  amend 
its  record  so  as  to  make  it  oonform  to  the  truth,  even  after  the  term  has  ex« 
pireds  Orms  r.  MtCufferly,  124  Pa.  St  200;  10  Am.  St  Rep.  578,  and  note. 
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Jir]>oinifvi^9rATim  <v  LimrATioirs.— The  ijalati  «f 
gins  to  ran  against  a  jadgment  npon  the  rendition  thereof:  JfamJUwiMf  v. 
Doane,  40  Kan.  676;  Doftney  t.  i^Actoit,  82  Va.  349;  Di^enbaeh  ▼•  i?ocA.  112 
N.  Y.  621.  A  judgment  is  considered  as  rendered  only  when  it  has  beea 
entered  ef  record:  WhitweU  r.  Bnwry,  I  Mich.  84;  M  An.  I>M.  SS;  Mima 
L.  /fM.  OoL  ▼.  £ie»9er,  77  lowm,  S81;  14  Am.  St.  Be^  ttZ. 

JuDGMBNTS  — Entry  b¥  Clkbk.  —As  to  wheo  a  ^rk  is  ailhBrind  to 
enter  a  judgment,  and  what  judgments  entered  by  a  clerk  are  valid,  aee 
Rockioood  V.  Davenport,  37  Minn.  633;  5  Am.  St  Rep.  872;  Powell  t.  MoT' 
lify,  98  N.  O.  426;  2  Am.  St  Rep.  343.  In  entering  a  jndgnent  a  clerk  acts 
as  a  mioieterial  officer;  Smkh  t.  ifoyo,  88  Va.  9ia  A  jndgnent  ontered  by 
a  clerk  nnder  sa  order  of  the  oourt  on  tbs  saoM  ^y  as  rqgafdsd  as  a  Jnd^* 
moot  rendered  by  the  oourt  while  in  scniiioni  PcrmQtmw»Iind%  72  Was.  S96i» 
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KxBcmoir  Sali — Coittstangk  of  Purcuasbb's  IiimuEn — Bmor  ov 
Shbrift^s  Dixd  to  Grantkb. — The  sale  of  a  purchaser's  interest  in 
land  acquired  by  him  nnder  execution  salsi  before  the  ezpiratioa  of  tiM 
time  for  redemption,  operates  as  an  assignmeat  of  liie  sheriff's  eertifioata 
of  sale,  and  the  subsequent  execution  of  the  sheriff's  dsed  to  the  soBeon- 
tion  purchaser's  grantee  vests  in  him  a  perfect  title. 

Xjictmbrt  —  Plea  in  Abatbmbnt  —  Order  of  Proof.  —Where,  In  eject- 
ment»  in  addition  to  the  defense  of  abatement  by  reason  ol  the  pendency 
of  another  action,  other  defenses,  which  go  direcUy  to  the  merits  of  the 
mae  are  relied  upon,  the  evidence  npon  the  ^ea  ia  abatement  most  be 
presented  at  the  opening  of  the  defense. 

Sjbctmbnt — Second  AcrioK  oh  ArrBB^AOQUiRBD  TnuL  — Twoantts  may  ba 
maintained  against  the  same  person  at  the  same  tine  to  recover  the  same 
land,  if  the  second  suit  is  brought  on  title  aoquired  alter  the  commeaea- 
ment  of  the  first.  Hence  the  pendency  of  aa  aotioo  by  one  hddiag  the 
equitable  title  is  not  a  bar  to  another  action  by  the  same  plaintiff  against 
the  same  defendant  for  the  same  land,  on  an  after-acquired  Icigal  titlsu 

Bjcxoutiok  Salb — Statutb  of  LnnTATioNs  AaAixa  Pubcbasbb.  —  Thm 
statute  of  limitations  does  not  commence  to  mn  against  a  purchaser  of 
land  at  sheriff's  sale  until  the  sheriff's  deed  has  been  dsUversd  to  the 
purchaser. 

Kjbctmbmt  —  Equitablb  EaroppEL. — In  ejectment  by  <ma  having  perfect 
title  to  the  land,  the  fact  that  defendant,  shortly  after  his  entry,  pUced 
valuable  improvements  on  the  land,  with  the  knowledge  of  and  without 
objection  by  plaintiff^  who  knew  that  he  claimed  the  land  as  his  own, 
and  who  made  no  claim  of  any  interest  therein,  will  not  ooostitata  aa 
equitable  estoppel  against  plaintiff 

CharUs  B.  Younger^  for  the  mppellant. 

Julius  Lee^  for  the  respondentB. 

Garouttb,  J.  This  is  an  action  to  raeorer  poweeslon  of 
16.73  acres  of  land  described  by  metes  and  boundSi  and  sit- 
uate in  Santa  Cruz  County. 
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IMsodaiit  Sogene  Fljnn  disclaims  all  interest  and  posses- 
sion. 

Defendant  Patrick  Flynn  denies  the  allegations  of  the 
cotnplahit;  alleges  title  in  himself;  alleges  that  the  cause  of 
aetion  19  barfed  bj  the  provisions  of  sections  312,  318^  and 
S25  ef  tbe  Code  of  CiWl  Procedure;  *'  that  another  action  is 
pending  between  the  same  parties,  asking  for  the  same  relief; 
that  for  a  k>ng  time  prior  to  November  12,  1884,  defendant's 
giBntor  was  seised  in  fee  and  possessed  of  said  tract  of  land^ 
and  npoQ  said  daj  she  transferred  her  interest  therein  to  de- 
fendant, who  thereupon  entered  into  the  actual  possession  of 
said  land,  and  ever  since  that  time  has  had  and  now  has  the 
actual,  exelusmv  notorrooa,  and  adverse  possession  thereof, 
againal  all  the  world,  claiming  the  same  in  his  own  right,  and 
during  said  time  has  paid  all  the  .taxes  assessed  thereon." 

Defendant  also  sets  oat  facts  which  he  claims  constitute 
an  equitable  estoppel  against  plaintiff. 

As  conehisions  of  law,  the  court  found,  ''that  defendant 
and  his  grantor  had  been  in  the  adverse  possession  of  the  land 
for  more  than  five  years  prior  to  the  commencement  of  the 
aelion;  thai  jdaintiff  was  not  the  owner  and  was  not  entitled 
to  the  possession  thereof;  that  the  action  is  barred  by  reason  of 
the  pendeney  of  the  former  action;  that  plaintiff  is  estopped," 
ate. 

Tbia  ia  an  appeal  by  plaintiff  from  the  judgment  and  order 
denying  hia  motion  for  a  new  trial. 

Plaintiff  and  defendant  claimed  title  from  a  common 
aouroei 

Plainttflf'e  fHle  rests  upon  a  sheriff's  deed  based  upon  a 
judgment  and  execution  against  Mary  J.  Roache,  who  was 
originally  seised  of  the  property  in  fee. 

1.  It  ia  conceded  that  the  proceedings  of  the  sheriff  in  seU* 
ing  the  tract  of  land  under  execution  were  valid;  that  Edward 
Briody  was  the  purchaser  at  such  sale,  and  the  certificate  of 
■ale  waa  issued  to  him  December  13, 1873. 

Briody  conveyed  to  Margaret  Cum,  who  waa  a  grantor  of 
plaintiff. 

Defendant  daims  title  by  virtue  of  a  quitclaim  deed  from 
Mary  J.  Roache,  dated  November  13,  1884. 

The  court  found  that  Robert  Orton,  as  ex-sheriff  of  Santa 
Grna  (Tonnty,  upon  May  28^  1888,  made  a  deed  to  Edward 
Leonard,  based  upon  the  aforesaid  execution  and  sale  of  this 
tract  of  land. 
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Leonard  at  that  time  was  the  equitable  owner  of  the  land, 
under  mesne  conveyances  from  Briody. 

The  court  further  found  that  the  deed  from  Briody  to  Curn 
was  made  July  11,  1874,  and  prior  to  the  expiration  of  the 
time  for  redemption.  The  fact  that  the  deed  was  made  prior 
to  the  expiration  of  the  time  for  redemption  is  immaterial,  for 
it  operated  to  transfer  Briody's  interest  in  the  property,  and 
was  equivalent  to  an  assignment  of  the  certificate  of  sale. 

In  Page  v.  Rogers^  31  Cal.  801,  Justice  Sawyer,  after  an  ex- 
haustive examination  of  the  law  pertaining  generally  to  this 
matter,  held  that  the  estate  of  a  purchaser  of  realty  at  a  jndi- 
cial  sale  may  be  seized  and  sold  under  execution,  and  that^ 
too,  prior  to  the  expiration  of  the  time  for  redemption. 

He  says:  ^'  If  a  sale  of  a  purchaser's  interest  after  the  time 
for  redemption  expires  operates  as  an  assignment  of  the  sher- 
iff's certificate  of  sale,  a  sale  before  the  time  expiree  mnet 
have  the  same  operation.'' 

To  the  same  effect  is  Oreen  t.  Clarke  31  Gal.  691;  Ward  v. 
Dougherty,  75  Cal.  244;  7  Am.  St.  Rep.  151. 

Upon  May  28,  1888,  Edward  Leonard,  claiming  the  proj^ 
erty  through  mesne  conveyances  from  Briody,  the  time  for 
redemption  having  long  since  expired,  and  being  the  assignee 
of  the  certificate  of  sale  by  reason  of  these  conveyances,  cer- 
tainly had  a  perfect  equitable  title  to  the  realty  as  against 
Mary  J.  Roache,  the  judgment  debtor,  and  all  parties  having 
notice  of  these  matters,  and  was  entitled  to  a  deed  of  the  prop- 
erty from  the  sheriff. 

The  deed  of  the  sheriff,  dated  May  28,  1888,  conveyed  to 
him  the  dry  legal  title,  which,  in  conjunction  with  his  equity, 
gave  him  a  perfect  title,  which  he  passed  by  conveyance  to  his 
grantee,  the  plaintiff  here. 

2.  We  will  now  examine  the  conclusion  of  the  court  ^thai 
there  is  another  action  pending  between  these  parties  involv* 
ing  the  same  subject-matter." 

In  a  case  such  as  we  have  under  investigation  here,  where, 
in  addition  to  the  defense  of  abatement  by  reason  of  the  pen- 
dency of  another  action,  the  defendant  relies  upon  other  de> 
fenses,  which  go  directly  to  the  merits  of  the  cause,  it  would 
seem  to  be  the  better  practice  for  the  trial  court  to  require  the 
defendant  to  present  his  evidence  upon  his  plea  in  abatement 
at  the  opening  of  his  defense;  for  if  proven  to  be  meritorious, 
it  would  in  many  cases  save  much  useless  labor  and  great  ex* 
pense  in  litigating  other  defenses. 
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Id  addition  to  finding  favorably  to  the  defendant  upon  bia 
plea  in  abatement,  the  court  found  that  the  plaintiff  bad  no 
title,  and  was  not  entitled  to  the  posseesion;  that  the  plaintiff 
was  estopped,  and  that  the  defendant  had  gained  title  by  ad« 
verse  possession;  and  proceeded  to  pass  final  judgment  upon 
the  merits  of  the  action. 

The  defendant,  by  his  answer,  asked  that  this  action  abate 
by  reason  of  the  pendency  of  a  prior  action. 

The  court  found  that  such  action  was  pending,  and  instead 
of  abating  this  action  by  reason  of  such  fact,  for  all  practical 
purposes,  it  proceeded  to  abate  the  prior  action  by  adjudicat- 
ing upon  all  matters  involved  therein. 

It  would  be  an  absurdity  for  the  trial  court  to  hold  that  the 
action  should  abate,  and  then  proceed  at  once  to  try  it  upon 
its  merits,  and  render  final  judgment.  This  proposition 
needs  no  authority  to  support  it;  but  Lareo  v.  ClemenU^  86 
Ca].  184,  and  Cimbrough  v.  AdamB,  70  Cal.  879,  are  directly 
in  point. 

In  the  former  action  between  these  parties,  after  the  plain- 
tiff had  presented  his  evidence  to  the  court,  and  rested,  upon 
motion  of  the  defendant  he  was  nonsuited,  and  immediately 
thereafter  filed  the  complaint  in  this  action. 

Respondent's  contention  that  that  action  is  not  pending 
cannot  be  sustained  in  the  face  of  the  provisions  of  section 
1049  of  the  Code  of  Civil  Procedure,  and  also,  if  we  may  be 
allowed  to  speak  dehor$  the  record,  in  face  of  the  fact  that  that 
case  is  now  pending  before  us,  under  final  submission,  and 
ripe  for  decision. 

Conceding  that  in  all  other  respects  these  two  actions  are 
identical,  yet  the  finding  of  the  court  in  this  regard  must  be 
set  aside,  because  appellant  acquired  the  legal  title  to  the 
land  in  litigation  after  the  commencement  of  the  first  action. 

A  plaintiff  may  have  two  suits  against  the  same  defendant 
for  the  recovery  of  the  possession  of  the  same  land  pending 
at  the  same  time,  if  the  second  is  brought  on  a  title  acquired 
afl«r  the  commencement  of  the  first:  Vance  v.  Olinger^  27 
CaL  858;  Mann  v.  Roger$^  85  Cal.  818;  Larco  v.  CUmenU^  86 
CaL  182;  Murray  v.  Green,  64  Cal.  868. 

The  finding  of  the  court,  therefore,  that  another  action  was 
pending  between  these  parties,  etc.,  is  not  supported  by  the 
evidence,  and  is  erroneous;  but  this  finding  upon  the  question 
of  abatement,  being  erroneous,  presents  the  anomalous  prop- 
osition that  for  that  reason,  perchance,  the  judgment  should 
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be  affirmed,  for  we  am  new  eempellod  to  exaviine  frnpond-- 
ent'e  defenseff  to  the  merits  of  the  ettnae. 

8.  Plaintiff 'i  grantor,  ae  we  have  already  aoeni  waa  aoi 
posseised  of  the  legal  title  to  thie  tract  of  land  trntil  he  le- 
ceiTed  the  deed  from  the  fiherf ff,  May  28,  1888.  He  had  no 
right  of  entry  until  that  time,  and  it  was  only  at  that  time 
that  his  canse  of  action  accrued.  The  statnte  of  If  mitationa 
does  not  begin  to  ran  until  the  canse  of  action  has  aeemed: 
CoUvM  ▼.  DriacM^  89  Cal.  550.  If  he  had  no  right  of  entry 
untft  1888,  it  would  be  a  harsh  nile  to  hold  that  a  tide  by 
adTcrse  possession  was  undergoing  the  process  ef  eieatioii 
against  him  prior  to  that  time;  yet  there  are  seme  reasoaa^ 
and  also  anthority  from  other  states,  supporting  soeh  rale  of 
law:  P)raU  y.  Ph»«f,  96  U.  8.  704. 

We  will  not  enter  into  a  detailed  discussion  ef  this  que^ 
tion,  owing  to  the  fact  that  it  is  essentially  a  rule  of  prop^ty, 
and  therefore  it  is  of  Tast  importance  that  the  law  as  heretcK 
fore  laid  down  by  this  court  should  be  deemed  unquestioned 
and  conclasive. 

^The  statute  of  Kmitations  does  not  commence  ronning 
against  a  purchaser  of  land  at  a  sheriff's  sale  until  the 
sheriff's  deed  has  been  delivcfed  to  the  purchaser'^?  Aff^r- 
MHi  T.  Wendt,  51  Cal.  57a 

For  the  foregoing  reasons  we  deem  it  unnecessary  to  enter 
into  a  detailed  examination  of  the  evidence  upon  which  the 
defendant  relies  to  create  his  title  by  reason  of  an  adiwtse 
possession  for  the  period  of  five  years. 

4.  The  facts  that  defendant  relied  upon  to  eooelrtuts  am 
estoppel,  as  shown  by  his  answer,  are,  **  that  shortly  after  bis 
entry  upon  this  tract  of  land  he  placed  ▼alwable  improve* 
ments  thereon;  that  at  that  time  plaintiff  and  his  grantora 
well  knew  that  he  was  making  such  improvementa,  and 
olaimed  the  land  as  his  own,  and  they  did  nol  object  to  the 
making  of  such  improvements,  nor  did  they»  or  any  one  of 
them,  make  known  to  him  that  they  olaimed  any  inter  est  ia 
said  land.** 

The  court  found  in  conformity  with  the  fbregoing  allefa- 
tions,  and,  in  addition,  found  that  at  the  time  plaintiff  snd 
his  grantors  knew  their  title,  and  thai  it  waa  thesasM  at  the 
commencement  of  the  aotion. 

Neither  the  facts  alleged  nor  the  fS&cts  feun^  are  svlBcient 
to  constitute  an  equitable  estoppel.*  BoggB  t.  ilsrsfd  Jlim'f 
Co.,  14  CaL  279. 
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Let  the  judgment  and  order  be  reveraedy  and  the  cause 
remanded  for  a  new  triaL 


baoDnoir  Saui— Brnwr  or  ftEnnt^e  Pisd  to  Pubohasbr's  Oram- 
TBB. —Whore  the  porohaser,  before  reoemng  the  eheriff*!  deed,  conveyed 
the  land  to  another  peraon,  and  after  reoeiving  the  deed  oonveyed  the  land 
to  a  different  penon,  the  sheriff  *8  deed  takes  effect  by  relation  from  the  day 
of  tale,  and  the  title  thereunder  inores  to  the  benefit  of  the  first  grantees 
Hohum  ▼.  Hokntm^  69  Bsrb.  210,  cited  in  not«  to  Jeuhon  ▼•  Mmnseff,  1ft 
Am«  Dea  S80.  Equities  against  a  purchaser  at  an  execution  sale  will  bind 
his  assignee  in  relation  to  the  same  matters:  Ayrea  ▼•  Campbell^  9  Iowa,  213| 
74  Am.  Dec.  846.  After  land  is  bid  oB,  and  before  any  deed  is  executed  or 
money  paid,  the  bidder  may  consent  that  another  person  take  his  place  at 
purchaser  and  receive  the  deed  in  Ue  ow»  nanse.  The  sheriff's  deed  to  one 
thus  substituted  ia  valid:  Parler  r.  Joknwon,  81  Oa.  864. 

Plba  n  Abatbmbrt  ^Ordbb  or  Proof.  ->  After  the  parties  have  gone 
to  trial  on  the  merits,  this  plea  is  waived  and  cannot  be  taken  advantage  oft 
Wekltel  ▼.  nampaom,  38  On.  660;  89  Am.  Dee.  470.  When  no  action  is 
sought  or  obtained  at  the  first  term  of  the  court  on  a  plea  in  abatement,  il 
ordinarily  operates  as  an  abandonment  of  the  plea:  Sieoena  ▼.  Lee,  70  Tez. 
S791 

Plxa  ov  Fobmkr  AonoN  PsKDiiia  — What  Nrobmart  to  Suvfaiv. — 
To  sustain  such  a  plea»  it  must  appear  from  the  pleadings  in  the  first  actios 
that  it  was  for  the  same  cause  as  the  second,  and  necessarily  involved  tha 
same  question.  It  is  not  enough  that  the  same  property  was  in  controversy  t 
MandewUie  v.  Avery,  124  N.  Y.  876;  21  Am.  8t  Rep.  67&  Compare  Haekhm 
▼.  Lombard,  16  Me.  140;  88  Am.  Dea  646. 

ExKCunos  Saui^Statutb  or  Limitatiovs—Whsr  GbmcRMCB  *e 
Run.  — The  statute  of  Hmitations  begins  to  run  from  the  date  of  the  sale: 
Keaion  v.  Thomaemm,  2  Swan,  138;  68  Am.  Deo.  66^  and  extended  note.  The 
statute  of  limitationa  oommences  to  run  from  the  entry  into  poasessioii  of 
the  purchaser,  and  not  from  the  execution  of  the  shariff 's  deed:  Qarvm  v. 
OofviM,  81  a  a  681;  17  Am.  8t  Rep.  48.  and  note. 

XjBOTMBav — BopirABiA  BsioprRLi  -i- Where  a  grantee  under  a  Toidabla 
deed  mahea  iapEvivenants  with  the  knowledga  of  the  grantor  and  after  re* 
naeval  of  tha  latter*a  disability,,  it  ia  not  neoessacyt  to  estop  the  giantor  from 
disaffirming  tbft  dasd,  ta  show  that  ha  aaeonraged  the  improveaasntst 
n  llMrfRT,  186  F^  St.  6881  29  Am.  8k  Raf.  988^  end 
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South  Florida  Railroad  Compaht  v.  Rhodes. 

ps  Vloeida,  M.J 

€UmKm  ov  PAflstNosBS— Sumomor  of  Oompladt  AOAimr.  — Aeon- 
pUint  in  an  actioa  by  apasMoger  agaiiifl  a  railroad  oompaay  for  wroag^ 
fully  oarpelliog  him  from  a  train  need  not  allege  that  at  tho  tuno  of  hk 
•ipnUioD  ho  was  oomplying  with  tho  reaaonablo  mloo  of  tiia  oompaaj, 
nor  that  ho  was  not  abont  to  Tiolato  them. 

OAMBmna  w  Pabbbitoers.  —  RBASovABUurna  or  Rulm  proMribod  by  nil- 
road  oompanioo  and  liko  corporatioaa  if  a  qnoition  of  law  to  bo  decided 
hf  tiie  oonrt,  and  not  by  the  jnry. 

CoinRAor^CoNBTRUonoM  OF,  WHBir  A  QoManov  of  Fact. — Whether  or 
not  a  ooatraot  entered  into  between  a  railroad  and  an  independent  list 
of  iteamen  !•  a  bona  fdt  legal  agreement^  or  waa  entered  into  for  tfa« 
pnrpooe  of  oreating  an  oppressive  monopoly,  ia  a  mixed  qaestion  of  Uw 
and  faotk  and  ia  properly  left  to  the  jnry  to  determina. 

Cauisbb  of  pAanNOEBS—  (JvREAaoitABLB  RuLB.^A  mio  proaoribod  by 
a  railroad,  inhibiting  pasaengero  from  wearing  on  its  ears  tiie  omfbna 
oapo  and  badges  of  the  employeoo  of  another  line  of  oarrien,  ii  not  s 
reasonable  rale.  The  ozpnlnon  of  a  passenger  simply  for  wearing  saoli 
oap  or  badge  ia  illegal,  and  ho  is  entitled  to  damages  therefor. 

RAn.BOAP  Compakhb  bayb  No  Right  to  prseoriba  tho  dross  of  a^y  pos- 
senger. 

Carriibs  of  pAflnorosRS— Ezpuunov  or  pAflnoroRRS.— A  slatnts  pro- 
viding that  a  railroad  oompany,  in  ejecting  a  passenger  for  non-payoMBt 
of  fare,  most  do  so  at  a  nsnal  stopping-plaoe  or  near  some  dweUing- 
honse,  applies  only  to  passengers  who  haTO  not  paid  their  bre.  Pm- 
sengers,  for  any  other  violation  of  the  reasonable  mles  of  tiie  oompany, 
may  be  expelled  at  any  convenient  and  safe  point  selected  by  the  oflScsr 
in  charge,  no  more  force  being  need  than  is  neeessaiy. 

Carbisr  or  Pa88XNoss8~Bxpul8Ioh  of  PABSBirosR^BxcnaiTB  Dam- 
AQH.  —  Where  a  passenger  is  nnlawfally  expelled  from  a  railroad  trais, 
without  malice  or  more  force  than  is  neeessaiy  to  efleol  his  sspalsMia, 
a  verdict  for  five  thonsand  d^Uars  damages  thareJor  ii 
ihonld  be  set  asida» 
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8.  M.  Sparbnan  and  S.  T.  Eingsbury^  for  the  appelUoi 
Oeofpi  17.  WalUr^  for  the  appellee^ 

MrrcHSLL,  J.  This  oause  was  tried  at  the  fall  term,  dr- 
cnit  courti  ISSfi. 

The  jory  awarded  the  plaintiff  five  thousand  dollars  dam- 
ages, motion  for  new  trial  made  and  overruled,  and  the  cast 
is  before  this  court  upon  appeal  from  the  order  of  the  oircnit 
conrt  overruling  said  motion. 

The  first  error  assigned  is,  that  the  court  erred  in  ove^ 
mliog  the  defendant's  demurrer  to  the  plaintiff's  deolara' 
tioQ. 

The  declaration  alleges  that  on  the  twentj-fifth  day  of  April 
1885,  the  plaintiff  was  received  hj  the  defendants  to  be  carried 
as  a  passenger  on  their  cars  from  Sanford  to  Orlando,  Orange 
Conntj,  Florida;  that  the  defendants  did  not  and  would  not 
carry  the  plaintiff  as  such  passenger  as  aforesaid,  but  on  the 
contrary,  without  reasonable  and  lawful  excuse  therefor,  then 
and  there,  by  their  agent  and  servant,  the  conductor,  and  the 
train>hands  of  their  said  train,  by  force  and  arms  ejected 
plaintiff  therefrom,  and  left  him,  and  proceeded  on  their 
said  journey;  wherefore  the  plaintiff  was  injured  in  his  pei^ 
flon  and  feelings,  and  was  compelled  to  travel  bfoot  about  four 
miles  back  to  said  Sanford,  was  prevented  from  accomplish- 
ing his  purpose  to  go  to  Orlando,  and  wad  otherwise  greatly 
damaged.  Plaintiff  claimed  twenty  thousand  dollars  dam- 
ages. Second  count:  Plaintiff  claimed  from  the  defendants 
the  futher  sum  of  twenty  thousand  dollars  for  damages  for 
that,  whereas,  heretofore,  to  wit,  the  26th  of  April,  1886,  the 
plaintiff  was  a  passenger  on  the  railway  passenger-car  of  the 
defendants,  and  was,  with  force  and  arms,  without  just,  rea- 
flonable,  or  lawful  excuse  therefor,  ejected  from  the  said  car, 
and  forcibly  prevented  from  returning  to  the  same. 

The  declaration  was  demurred  to:  1.  That  it  is  bad  in  sub- 
atance,  in  that  it  does  not  allege  that  the  plaintiff,  at  the  time 
it  ia  therein  alleged  he  was  put  off  the  defendant's  cars,  was 
complying  with  all  the  reasonable  rules  of  said  defendant;  2. 
That  said  declaration  does  not  allege  that  plaintiff  was  not 
Tidating,  or  about  to  violate,  any  reasonable  rule  of  said  rail* 
road  company;  8.  That  plaintiff  does  not  allege  in  his  said 
declaration  that  the  defendant  has  or  usually  keeps  an  office 
for  the  transaction  of  its  customary  business  in  the  county  of 
Orange. 
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[2S  VLOEIOA,  M.J 
CABKm  Of  PAflStVOKBS  — SuVnOIKNOT  OF  OOMPLADT  AOAIHST.  —  A  eom- 

plaint  in  an  action  by  a  pasaenger  against  n  railroad  oompany  for  wrong- 
folly  expelling  him  from  a  train  need  not  allege  that  at  the  time  of  hia 
ezpnUion  he  was  oomplying  with  the  reasonable  mles  of  the  oompany, 
nor  thnt  he  was  not  abont  to  violate  them. 

OAMBiBBa  ov  Passbnoers.  —  Reason ABLBKsaa  or  Rvlm  prescribed  by  rail- 
road companies  and  like  corporations  is  a  qnestion  of  law  to  be  decided 
by  the  court,  and  not  by  the  jnry. 

CoirrRAor — Construction  or,  whin  a  Qoutioh  or  Fact. — Whether  or 
not  a  contract  entered  into  between  a  railroad  and  an  independent  line 
of  steamers  is  a  bona  fdt  legal  agreement,  or  was  entered  into  for  tiM 
purpose  of  creating  an  oppressive  monopoly,  is  a  mixed  qnestion  of  law 
and  faot,  and  is  properly  left  to  the  jury  to  determine^ 

Cauisbb  Of  Passxnoebs—  (Jnrbasovabli  Rulb. — a  mle  pieeeribed  bj 
a  railroad,  inhibiting  passengers  from  wearing  on  its  can  the  nniform 
eape  and  badges  of  the  employees  of  another  line  of  carriers,  Is  not  a 
reasonable  mle.  The  expulnon  of  a  passenger  simply  for  wearing  snoh 
cap  or  badge  is  illegal,  and  he  is  entitled  to  damages  therefor. 

Railboap  Compakhb  batb  No  Right  to  prescribe  the  drsos  of  any  pae- 
senger. 

Carrikbs  or  PAaBBHOBRS— EzrutsiOH  ov  PAflBBHOBRS.— A  statute  pro- 
viding that  a  railroad  company,  in  ejecting  a  passenger  for  non-payment 
of  fare,  must  do  so  at  a  nsnal  stopping-plaos  or  near  some  dwelling- 
house,  applies  only  to  passengers  who  have  not  paid  their  fare.  Pas- 
sengers, for  any  other  violation  of  the  reasonable  miles  of  the  company, 
may  be  expelled  at  any  convenient  and  safe  point  selected  by  the  officer 
in  charge,  no  more  force  being  used  than  is  nseessaiy. 

Carribb  or  pAsaBNOBRB— Expulsion  ov  Passbnobb — Bzcbbsitb  Dam- 
A0B8. «-  Where  a  passenger  ii  unlawfully  expelled  from  a  railroad  trains 
without  malice  or  more  force  than  is  neoessaiy  to  effMsl  his  expulsion, 
a  verdict  for  ^^7%  thousand  dollars  damages  thereJor  Is  oxosaBiTi^  and 
should  be  set  aside. 
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S.  M.  SparJman  and  8.  71  Kingsbury^  for  the  appellant 
Oearge  U.  Walker^  for  the  appelleeu 

MiTCHKLL,  J.  This  cause  was  tried  at  the  fall  term,  cir^ 
cnit  courti  1886. 

The  jury  awarded  the  plaintiff  five  thousand  dollars  dam- 
mges,  motion  for  new  trial  made  and  overruled,  and  the  cast 
is  before  this  court  upon  appeal  from  the  order  of  the  circuit 
«onrt  overruling  said  motion. 

The  first  error  assigned  is,  that  the  court  erred  in  ove^ 
ruling  the  defendant's  demurrer  to  the  plaintiff's  declara- 
tion. 

The  declaration  alleges  that  on  the  twenty-fifth  day  of  April 
1885,  the  plaintiff  was  received  by  the  defendants  to  be  carried 
aa  a  passenger  on  their  cars  from  Sanford  to  Orlando,  Orange 
County,  Florida;  that  the  defendants  did  not  and  would  not 
carry  the  plaintiff  as  such  passenger  as  aforesaid,  but  on  the 
contrary,  without  reasonable  and  lawful  excuse  therefor,  then 
and  there,  by  their  agent  and  servant,  the  conductor,  and  the 
train-hands  of  their  said  train,  by  force  and  arms  ejected 
plaintiff  therefrom,  and  left  him,  and  proceeded  on  their 
said  journey;  wherefore  the  plaintiff  was  injured  in  his  pei^ 
flon  and  feelings,  and  was  compelled  to  travel  bfoot  about  four 
miles  back  to  said  Sanford,  was  prevented  ftom  accomplish- 
ing his  purpose  to  go  to  Orlando,  and  wad  otherwise  greatly 
damaged.  Plaintiff  claimed  twenty  thousand  dollars  dam- 
ages. Second  count:  Plaintiff  claimed  from  the  defendants 
the  futher  aum  of  twenty  thousand  dollars  for  damages  for 
that,  whereas,  heretofore,  to  wit,  the  26th  of  April,  1886,  the 
plaintiff  was  a  passenger  on  the  railway  passenger-car  of  the 
defendants,  and  was,  with  force  and  arms,  without  just,  rea- 
sonable, or  lawful  excuse  therefor,  ejected  from  the  said  car, 
and  forcibly  prevented  from  returning  to  the  same. 

The  declaration  was  demurred  to:  1.  That  it  is  bad  in  sub- 
atance,  in  that  it  does  not  allege  that  the  plaintiff,  at  the  time 
it  is  therein  alleged  he  was  put  off  the  defendant's  cars,  was 
complying  with  all  the  reasonable  rules  of  said  defendant;  2. 
That  said  declaration  does  not  allege  that  plaintiff  was  not 
violating,  or  about  to  violate,  any  reasonable  rule  of  said  rail* 
road  company;  8.  That  plaintiff  does  not  allege  in  his  said 
declaration  that  the  defendant  has  or  usually  keeps  an  office 
for  the  transaction  of  its  customary  business  in  the  county  of 
Orange. 
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them  to-day  and  another  to-morrow.  In  one  trial  a  railway 
would  be  held  liable,  and  in  another,  presenting  the  same 
qnestions,  not  liable.  Neither  the  companies  nor  pasBengers 
would  know  their  rights  or  their  obligations.  A  fixed  system 
for  the  control  of  the  vast  interests  connected  with  railways 
would  be  impossible,  while  such  a  system  is  essential  equally 
to  the  road  and  to  the  public." 

That  railroad  companies  have  the  power  to  prescribe  such 
reasonable  rules  and  regulations  as  may  be  found  necessary 
in  the  conduct  of  their  business  is  indisputable.  The  valid- 
ity of  the  rule  depends  upon  its  reasonableness.  If  reason- 
able, it  has  the  force  and  efiect  of  law,  but  if  unreasonable, 
it  is  not  obligatory  upon  the  public  to  obey  it. 

Webster  defines  a  rule  to  be:  "  That  which  is  prescribed 
or  laid  down  as  a  guide  to  conduct;  that  which  is  settled  by 
authority  or  custom;  a  regulation;  a  prescription;  a  minor 
law;  a  uniform  course  of  things." 

It  is  the  duty  of  courts  to  pass  upon  and  construe  the  laws 
of  the  land,  and  the  reasonable  rules  and  regulations  estab- 
lished by  a  railroad  being  laws,  —  minor  laws,  —  there  is  no 
good  reason  why  the  courts  should  not  pass  upon  them  and 
pronounce  them  reasonable  and  binding,  or  unreasonable  and 
not  binding,  as  the  case  may  be. 

The  question  as  to  whether  the  alleged  agreement  between 
the  defendant  and  the  De  Bary-Baya  Merchants'  Line  and  the 
People's  Line  was  a  ^  bona  fide  agreement,  and  not  entered  into 
for  the  purpose  of  an  oppressive  monopoly,"  is  a  mixed  ques- 
tion of  law  and  fact,  and  was  properly  left  to  the  jury  to 
decide. 

And  if  the  alleged  agreement  was  legal,  the  reasonable 
rules  and  regulations  prescribed  by  the  railroad  company  to 
enforce  the  stipulations  of  such  agreement  were  also  l^al  and 
binding;  but  if  the  agreement  itself  was  not  legal,  it  follows, 
of  course,  that  the  rules  and  regulations  prescribed  for  the 
enforcement  of  the  stipulations  of  the  alleged  agreement  were 
also  illegal,  and  not  binding.  The  rule  prescribed  by  the  rail- 
road company,  inhibiting  the  wearing  on  their  cars  the  uni- 
form caps  and  badges  of  the  officers  and  employees  of  the 
Independent  Line  of  steamers,  was  not  a  reasonable  rule,  and 
hence  not  binding  upon  the  persons  wearing  them;  and  if  the 
company  expelled  any  such  passenger  for  wearing  such  cap 
or  badge,  such  expulsion  was  illegal,  and  the  passenger  so  ex* 
pelled  was  entitled  to  damages  therefor.    Railroad  companies 
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have  no  right  to  bo  prescribe  the  dress  of  any  passenger.  Tlie 
court  charged  the  jury  that  *'  the  passenger  should  first  be 
informed  of  the  occasion  and  the  necessity  for  leaving,  and 
the  train  be  brought  to  a  'stand-still,  at  any  usual  stopping- 
place,  or  near  any  dwelling-house,  as  the  conductor  shall 
elect" 

This  part  of  the  charge  is  evidently  based  upon  section  41| 
chapter  1987,  Laws  of  Florida;  but  the  section  referred  to 
applies  solely  to  the  expulsion  of  passengers  from  railway 
trains  for  non-payment  of  fare.  It  is  not  applicable  to  the 
case  at  bar,  because  the  plaintiff  was  not  expelled  for  not 
paying  his  fare.  Under  this  charge  of  the  court,  the  jury 
were  compelled  to  find  for  the  plaintiff.  The  plaintiff  may 
have  been  guilty  of  the  most  immoral  and  indecent  conduct;  ^ 
he  may  have  been  so  intoxicated  that  he  was  offensive  to 
other  passengers;  or  his  conduct  may  have  been  so  violent  as 
to  endanger  the  lives  of  passengers  and  employees  of  the 
road, — and  yet,  under  the  charge,  the  company  had  no  au«  . 
thority  to  expel  him  at  any  point  other  than  a  usual  stopping- 
place,  or  near  a  dwelling-house.  We  do  not  understand  this 
to  be  the  law.  The  statute  only  requires  passengers  who  re- 
fuse to  pay  their  fare  to  be  put  off  trains  at  a  usual  stopping- 
place,  or  near  some  dwelling-house,  and  is  silent  as  to  what 
points  passengers  for  violating  other  rules  of  railroad  com- 
panies may  be  ejected.  In  Toledo  etc,  Rfy  Co,  v.  Wrighij  68 
Ind.  686,  34  Am.  Rep.  277,  it  is  held  that  ''a  statute  provid- 
ing that  if  any  railway  passenger  shall  refuse  to  pay  his  fare, 
he  may  be  ejected  at  any  usual  stopping-place,  does  not  pro- 
hibit his  ejection  at  any  other  safe  point."  And  it  is  held  by 
the  supreme  court  of  Illinois,  in  Illinois  Cent.  R.  R.  Co.  v. 
WhitUmore,  43  111.  420,  92  Am.  Dec.  138,  that  the  refusal  of 
a  passenger  to  surrender  his  ticket  to  the  conductor,  when 
demanded,  does  not  constitute  the  same  offense  as  the  non- 
payment of  fare;  and  the  statutory  prohibition  against  the  ex- 
pulsion of  passengers  for  the  latter  offense,  except  at  a  regular 
station,  does  not  apply  to  the  former  case.  A  railroad  com* 
pany  may  expel  a  passenger  from  its  train  at  a  place  other 
than  a  regular  station,  for  the  violation  of  any  reasonable  rule 
other  than  that  of  non-payment  of  fare.  When  a  passenger 
wantonly  disregards  any  reasonable  rule,  the  obligation  to 
transport  him  ceases,  and  the  company  may  expel  him  from 
the  train,  using  no  more  force  than  may  be  necessary  for  such 
purpose,  and  not  at  a  dangerous  or  inconvenient  place.    This 
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it  a  oommoQ-Iaw  right,  and  has  hwn  raitriotad  by  statute 
only  in  oaBot  of  ncMi-payment  of  £m. 

The  same  rule  prevails  in  this  stslt.  A  railroad  company 
in  ejecting  a  passenger  for  non-payment  of  fare  most  do  ao  at 
a  usual  stopping-place  or  near  some  dwelling-house.  This  is 
the  only  restriction  imposed  by  statute  as  to  the  expulsion  of 
passengers;  it  applies  only  to  passengers  who  have  not  paid 
their  fare.  Passengers  for  other  violations  of  the  reasonable 
rules  of  railroad  companies  may  be  ejected  at  any  convenieiil 
safe  point  that  may  be  selected  by  the  officer  in  chargCi  no 
more  force  being  used  than  is  necessary. 

There  are  many  other  objections  urged  against  the  charge 
of  the  court^' but  after  carefully  examining  and  considering 
the  samey  it  is,  in  our  judgment,  unobjectionablCi  except  as 
before  stated. 

The  defendants  requested  the  court  to  give  numerous 
charges  to  the  jury;  some  were  given  and  others  refused, 
and  the  refusal  to  charge  as  requetfted  by  the  defendants  is 
assigned  as  error. 

These  charges,  except  the  ninth,  were  properly  refused. 

The  ninth  charge  requested  by  the  defendants  was  as  fol* 
lows :  ^  That  the  reasonableness  of  a  rule  or  regulation  pre- 
scribed by  a  railroad  company  is  for  the  court  to  determine^ 
and  not  for  the  jury.'*  This  charge  should  have  been  given, 
and  the  court  erred  in  not  doing  so. 

The  grounds  in  motion  for  new  trial  are,  that  the  verdict  was 
contrary  to  law,  contrary  to  the  evidence  and  the  weight  of 
evidence,  contrary  to  the  chargeof  the  court,  and  that  the  dam* 
ages  awarded  the  plaintiff  by  the  jury  were  excessive. 

Now,  as  the  case,  for  the  errors  mentioned,  will  have  to  be 
reversed  and  a  new  trial  had,  we  do  not  desire  or  intend  to 
express  any  opinion  upon  the  evidence,  except  as  to  the 
amount  of  damages. 

The  evidence  sent  up  in  the  record  conduces  to  show  that 
the  appellee  was  ejected  from  the  cars  of  the  defendants 
April  25,  1885;  that  prior  to  said  expulsion  the  appellants 
had  entered  into  a  contract  or  agreement  with  the  De  Bary* 
Baya  Merchants'  Line  and  the  People's  Line  of  steamers, 
plying  between  Jacksonville  and  Sanford,  by  which  agree- 
ment  the  steamers  of  said  lines  were  to  await  the  arrival  of 
the  trains  on  the  South  Florida  road,  and  that  the  trains 
were  to  await  the  arrival  of  the  steamers  of  said  lines;  that 
Uie  steamers  were  to  procure  freight  and  passengers  for  the 
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xotd,  and  <bfti  Am  road  was  to  do  the  same  for  the  steamen 
•f  said  linea;  that  there  was  an  opposition  line  of  steamera 
nniniog  oo  the  St  Jofane  River,  between  JacksonTiUe  and 
flanfiirdy  known  aa  the  Independent  Line;  that  the  com- 
pathion  between  the  raihoad  oompany  and  the  steamship 
Unas  with  which  it  had  said  agreement  or  contract,  and  the 
Independent  line,  was  rerj  sharp;  that  the  appellee,  at  the 
time,  April  2S,  1885,  waa  parser  on  the  steamer  Chesapeake, 
one  of  the  boats  of  the  Independent  Line;  that  the  appellee 
fbnmmed  and  solicited  freight  and  passengers  for  the  steam- 
ara  of  the  Independent  line;  that  the  appellee  went  on  the 
docks  of  the  defendants  at  Sanford  for  the  purpose  of  solicit- 
ing business  for  the  Independent  Line,  and  that  he  went  on 
the  trains  of  the  defendant  railroad  company  for  the  same 
purpose;  that  the  raihoad  eompany  had  established  and  pub- 
lished mles  and  regulations  prohibiting  such  soliciting  busi- 
oesa  on  their  said  docks  and  trains;  that  the  appellee  had 
notice  of  the  existence  of  such  rules  and  regulations;  that 
one  of  such  rules  prohibited  the  officers  and  employees  of  the 
aleameis  of  the  Independent  Line  from  wearing  the  uniform 
oapa  and  badges  of  said  steamers  on  the  trains  of  defend- 
ants; thai  on  the  35th  of  April,  1^5,  the  appellee  did  not 
himself  purchase  his  ticket  to  go  to  Orlando,  but  had  a  friend 
to  porahaae  it  for  him,  stating  at  the  time  that  he  had 
masons  fbr  doing  so,  which  he  would  give  at  another  Ume; 
that  the  appellee  entered  the  cars  of  the  railroad  company, 
wearing  ths  nniform  cap  of  parser  of  the  said  steamer  Ches- 
apeake; thai  he  entered  the  cars  of  the  defendant  just  as  the 
train  waa  leaving  Sanford;  that  shortly  after  leaying  Sanford, 
the  conductor,  Anderson,  went  to  the  appellee  and  informed 
him  that  he  was  violating  a  rule  of  the  company  in  wearing 
the  cap  he  had  on,  and  that  he  had  orders  to  put  him  off  the 
train  if  he  did  not  take  off  the  cap,  and  asked  appellee  if  he 
would  do  so^  and  he  answered  that  he  would  not;  that  the 
conductor  then  stopped  the  train,  went  to  appellee  again  and 
asked  him  to  leave  the  train,  which  appellee  refused  to  do, 
and  said  that  the  conductor  would  have  to  put  him  off, 
wbeteupon  the  conductor  put  his  hand  on  the  shoulder  of  the 
afqiellee  and  started  to  lift  him  out  of  the  seat,  but  the  con- 
doctor  found  that  appellee  had  fastened  his  feet  under  the 
seat  just  in  front  of  him,  whereupon  the  conductor  called  to 
hia  assistance  the  baggage-master  and  a  brakeman,  and  pro- 
ceeded to  expel  the  appellee;  that  Rhodes  still  dung  to  the 
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neats,  and  that  much  force  was  required  to  expel  him;  that 
BhodeSi  by  bo  resisting,  was  bruised  in  several  places,  and 
that  he  was  somewhat  lame  for  two  or  three  days;  that  after 
being  so  ejected,  and  just  as  the  train  was  moving  off  again, 
Rhodes  sprang  upon  the  platform  of  the  rear  car,  whereupon 
the  conductor,  assisted  as  before,  again  expelled  him,  and  held 
him  down  in  the  sand  till  the  train  moved  off  and  left  him; 
and  that  Rhodes  then  walked  back  to  Sanford,  some  four 
miles. 

There  was  also  evidence  tending  to  show  that  the  appellee 
went  on  the  train  of  the  defendants,  expecting  and  hoping 
that  he  might  be  expelled  therefrom,  for  the  purpose  of  build* 
ing  a  case  of  damages  against  the  company. 

This  is  only  the  substance  of  the  evidence,  but  we  think  it 
sufficient  to  give  a  clear  understanding  of  the  case. 

And  now  the  question  arises,  How  did  the  jury  arrive  at 
the  conclusion  that  the  appellee  was  entitled  to  five  thousand 
dollars  damages? 

It  it  clear  that  if  the  appellee,  at  the  time  he  was  expelled 
from  defendant's  cars,  had  not  violated  or  attempted  to  vio* 
late  any  reasonable  rule  of  the  railroad  company,  he  was  en- 
titled to  damages,  either  compensatory  or  exemplary.  DiJ 
the  jury  find  that  he  was  entitled  to  only  compensatory  dam- 
ages? and  if  so,  upon  what  did  they  base  their  calculation? 
Wherein  was  it  shown  that  from  any  and  all  causes  the  ap> 
pellee  sustained  pecuniary  loss  to  the  amount  of  five  thou* 
sand  dollars?  The  evidence  discloses  no  set  of  circumstances 
under  which  the  appellee  was  entitled  to  five  thousand  doUani 
as  compensatory  damages.  Did  the  jury  intend  to  allow  the 
appellee  exemplary  damages?  and  if  so,  upon  what  did  they 
base  their  verdict? 

Even  admitting  that  at  the  time  the  appellee  was  expelled 
from  defendant's  train  he  had  violated  no  reasonable  rule  of 
the  company,  —  that  he  did  not  intend  to  violate  any  such 
rule,  —  and  then  wherein  was  he  damaged  to  the  amount 
awarded  him  by  the  jury?  There  is  nothing  in  the  evidence 
to  show  that  any  indignity  was  shown  the  appellee  in  eject- 
ing him  from  defendant's  cars,  further  than  to  use  force 
sufficient  to  effect  his  expulsion;  and  in  fact  it  is  shown  that 
the  force  used  in  putting  the  appellee  off  the  train  was  only 
so  much  as  was  necessary  to  accomplish  that  purpose. 

The  circuit  court  charged  the  jury  upon  vindictive  damages 
as  follows:  ^'  Vindictive  damages  are  not  allowed,  unless  for 
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aetfl,  aooompaiiied  with  maliciotisnesfl,  brought  home  to  the 
intent  of  the  oompany.  If  the  expulsion  be  committed  with 
willful  violence  or  wrong  on  the  part  of  the  conductor  as  to 
the  manner  of  putting  off  the  train  and  in  discharge  of  their 
duties,  then  exemplary  damages  may  be  given.^ 

Now,  where  is  there  any  ^*  maliciousness ''  shown  by  the 
evidence  which  was  ^  brought  home  to  the  intent  of  the  com- 
pany **?  None  such  is  shown,  and  this  being  the  case,  the 
verdict  was  contrary  to  the  charge  of  the  court 

The  twelfth  charge  requested  by  defendant  was  as  follows: 
^  It  is  not  necessary  for  a  party  who  desires  to  test  the  right 
of  a  railroad  company  to  eject  him  from  its  cars  to  do  more 
than  to  express  his  dissent  to  such  qection,  and  if  such  pas- 
senger resist  the  effort  to  eject  him,  and  receives  personal  in- 
jury occasioned  by  such  resistance,  and  no  more  force  was 
used  by  the  agent  of  the  company  in  expelling  such  passen- 
ger than  was  necessary  to  accomplish  such  expulsion,  the 
passenger  cannot  recover  against  such  railroad  company  for 
such  injuries  so  received.^ 

This  charge  was  given  as  requested,  and  we  think  the 
charge  was  proper;  and  this  being  the  case,  how  did  the  jury 
arrive  at  their  conclusion,  and  award  the  plaintiff  five  thou- 
sand dollars  damages?  The  testimony  ^ws  that  the  p<^r- 
fional  injuries  received  by  the  plaintiff  in  consequence  of  such 
expulsion  were  but  slight,  and  it  tends  strongly  to  show  that 
such  injuries,  so  received  by  the  plaintiff,  were  inflicted  in 
consequence  of  his  resistance  to  the  officers  of  the  company, 
and  in  finding  as  they  did,  the  jury  found  contrary  to  the 
charge  of  the  court 

The  court  refused  to  set  aside  the  verdict;  this  was  error. 

Reversed.  

Oabbbbs  OS  pASsnronts — Bbasoh ablbnsbb  aw  Boum — Wbbi  ▲  Quw* 
noN  roR  TBM  OoOBT. «— Whera  the  facte  ace  oadiipBtod»  the  reaionableDeit 
of  a  railroad  oompanj'a  rnlaa  ia  a  qaaatioa  for  the  coort:  PUUbiirffk  tie,  JP§ 
Cb.  T.  IfOM,  123  Pfe.  St.  140;  10  Aol  St  Rep.  517,  and  note. 

Carbibrs  or  PASSBMasBS.  — They  may  make  and  enforce  ralee^  but  they 
nmat  be  reasonable:  MtmpklB  He.  B.  E.  Co.  t.  Benton,  S6  Tenn.  627;  4  Am. 
8tb  Rep.  776,  and  note.  The  right  to  be  carried  by  a  carrier  of  passengere  is 
■nperior  to  mlea  and  regnlationa  that  he  can  make^  aad  ia  not  affected  by 
tbem:  Z^  ▼.  Oipen»  6  Mich.  620;  72  Am.  Dea  62.  8eoaloonoteto/Htt«6firyA 
dd  i?V  ^<»*  ▼•  •£fM,  10  Am.  St  Rep.  617.  A  company's  mlea  should  not  ho 
obotmctiTe  of  the  righte  and  eonyenience  of  passengers^  nor  enforced  in  aa 
arbitrary  or  nnreasenaMe  way:  BalUm&re  cCe.  A  A  Cb.  v.  Oorr,  71  Md.  136. 

CoKMOii  Gabbibbs— RioBT  TO  DuaBixniATB.  —  A  railroad  company 
grant  to  one  lino  of  hacka  ozdoaiTO  privilege  to  solicit  iq^  its 
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gfomdfe^  M'wcii  wffuAt  ^iwdd  W*Mfvo]Bsl  cnHriBnMlMMf  taBdiiij^'te'd 
fd**  eMopetttimi  jdbI  mmi>i  «  i— wpaiyi  ITnyiii— it  :#fc  4k-«. 
Mink  IM;  S8  An.  8k  B«pb.  QQ8|,«iid.€KtM4«d JMli» 


•joct  a  drunken  and  diiorderly  paasenger  fcoai  tiie  train  al  nighty  and  be* 

twe«n  stations,  if  be  doev  not  leave  hinr  in  a  dangerone  place:  LomJnUie  etc 

if.  J?.  &  ▼.  Lvgtmt  M  Kj.  29S;  21  Am.  8t.  Rep.  892,  and  vote;  i^off  ▼. 

iSflitfACaroiiMiJe.Je.aDi,  28  &a.ail.    Uadbr  special  «tstBtaM, 

oaBoofc  eacpel  saaMBflSBaat'iitltor  plaera  than  at  BSgnlaf  ataiienac 

Oraaid  Trunk  iTy  Co.,  64  li  H.  596;  /ttaoit.  ek.  IL  JL  Cok  r.  LaUmert  128 

ni.  16a 

BxcnsiTS  DAMAon.  ^  As  to  wkat  are  exeeesive  tlamagea  and  wbtft  noti 
ee»a.  Lomkm.£fr<^  r.  JIalqr*  7*  Tex.  & 
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liAorDiflnw^—  I)MMiB»fW»A«Br  AiaiL^  -—  When  th»  twiftiiilti  ef  eM»  is 
veeted  with  the.Ugal  di»^'^  afpdmw^g  er  leyetiag  tibe  efflsiel 
ol  county  officers,  his  approval  or  rejeetaoa  invobrea  the  exenue  ef 
judgment  and  discretion,  and  will  not  be  oootrolled  by  mandcmaUf  SK* 
cept  for  a  capricious;  arbitraxyf  or  oppressive  ^exercise  ttierMf. 

IfAVDAVva  WILL  Lo?  vo  GoNTMOL  ]>iioitMM>xiNnr  Amnr  ev  Owmum-at^ 
wfaen  the  eaesieise  o£  dkseBetien  is»assnaMd  in  i^pnrd  to  viattemnot 
properly  within  it,  or  when  unatake  iamade  ia.  law  net  gemaina  Uf  the 
discretion,  or  when  it  ia  exercised  capriciously,  arbitrarily,  oe  oppress- 
ively. 

MANBAtfim  WILL  NOT  Lis  IV  ConmoL  J^gmatnmmmt  Aem  ov  OnmaB 

for  wrong  dtfosiens,  en  tbe  g^twad  tint  wwaa^  wmamm  «»:glf«B  tlius 
for,  except  wbeo^  the  aesseoa  relate  tamatlaw  of  igw^notwitbia  their 
diaoretion. 

M.  O.  Jordan^  for  the  relator. 

J71  H.  BwdcM&H  ond  WUUtiff^  R  EcnnoTf  ^Mft^Mf^^tt^ffA^  tot 
the  respondent 

MaxwblLy  '•  '^^^  ^  an  onginal  ptoeeedingA  Ihie  ooort 
The  relator  avers  fay  \m  petition  ^t^mmiaimm  tliat  ber  wm 
elected  gheriff  of  IhiTal  Coimty  fft  the  genersl  state  election^ 
November  6,  1888,  and  that,  with  a  vfew  to  qualffy  for  the 
offiee,  as  required  by  law^  on  the  succeeding  second  day  of 
January,  he  preeented  to  the  coanty  eommieeianerB  of  said 
countyabend  for  *their' approval,  which,  be'adtoges,  bad  good 
and  sufficient  security:  When  presented,  A.  C.  Toll,  one  of 
the  sureties,  appeared  before  the  board  and  gavte  written 
notice  tl»t  he  deeired  ta  withdraw  frooa  the  bond,  wbeieupon 
relator  w&lbdttiw  the  bond,  but  aflerwards,  on  Janoasy  Sdi, 
again  prevented  iito  tlie  board  for  approval,  wftb-tbo  aswnt 
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of  bis  ttulie%  but  the  bond  lejeotad  2k    Tben,  witb  the 
GooaeDt  of  tbe  bosrd,  he  again  withdrew  the  band,  and  en- 
tered into  BB  additional  bond,  withi».ae  be  alleges,  good  and 
suffiooantiSeoiiritfy  whioh  in  its  terms  was  oaada  a  part  of  tbe 
former  bond«  the  two  to  be  deemed  and  taken  together  as  his 
bond.    These,  with  tbe  aeBont  of  lus  suretiBs,  were  onee  Doore 
presented  on  the  same  daj;,  and  were  aoce^ited  and  taken 
together  and  approFed  bj  ib»  heand.    It  than  being  tmeive 
o'clock,  noon,  he  immediatdj  telegEarpfasd  the  comptroller 
that  his  bond  had  Just  been  sfproved  by  the  board,  and  that 
as  no  train  would  run  tbe  greai  diiianee  from  Jacksonyille 
to  Tallahassee  till  next  morningi  it  wovld  be  impeesihle  fer 
him  to  prasant  the  bond  for  approval  by  the  comptroller,  but 
that  it  would  be  forwarded  by  the  first  train.    Tbereupai  be 
took  the  oath  of  offiosi  and  on  the  following  momiDg  sent 
the  bond,  his  oath  of  office,  and  bis  letter  of  aooeptanoe, 
together  witb  the  commission  fee^  to  be  driivered  to  the 
proper  authorities  in  Tallahassee.    On  the  7tb  of  January, 
his  attorney  presented  tbese  to  the  state  treasurer,  in  accord- 
anoe  witb  instruetions  previously  given  by  tbe  secretary  of 
state,  but  the  treasurar  declined  to  aoceptihe  same  until  the 
bond  had  been  accepted  and  approved  by  the  comptkroller, 
whereupon  the  bond,  etc.,  were  presented  to  tbe  comptroller, 
when  divers  persons  from  the  county  of  Duval  appeared  and 
objected  to  bis  -approval  of  the  same,  on  the  ground  that  the 
conduct  of  Toll,  as  aforesaid,  operated  to  discharge  the  other 
sureties  from  the  bond,  and  render  it  void;  which  the  relator 
oontended  was  not  the  efiect  of  said  conduct,  at  the  same 
time  representing  that  all  the  sureties  had  full  knowledge  of 
Toll's  conduct,  and  had  assented  to  the  same,  and  had  au* 
thorized  the  presentation  of  the  bond  by  the  relator  as  his 
and  their  bond.    To  avdd  the  suspicion  which  had  been 
oasi  on  tbe  bond,  relator's  attorney  offered  to  procure  from 
the  sureties  a  written  statement,  of  as  high  nature  as  the 
bond  itself^  that  they  had  '^  full  knowledge  of  the  conduct  of 
Toll,  and  Uiat  his  said  conduct  was  and  is  witb  their  assent"; 
and  the  comptroller  acceding  to  his  request  to  that  end,  two 
instruments  of  writing,  signed  by  the  relator  and  his  sureties, 
under  seal,  were  procured  and  subsequently  presented,  in 
which  they  declare  and  affirm  that  they  are  still  bound  as 
obligors  on  the  bond,  regardless  of  the  conduct  of  Toll,  and 
said  oondnct  is  with  their  full  knowledge  and  assent.    On 
fturther  conBi(lcrr.l;dn  of  tbe  matter*  the  oomptroller  refused 
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his  approval  of  the  bond  of  relator,  assigning  Bis  reasons  ss 
follows:  ^'  It  appears  that  one  Albert  C.  Toll,  whose  name  is 
signed  to  the  bond  as  one  of  the  sureties,  formally  withdrew 
from  it  as  such  surety  before  it  was  accepted  by  the  board  of 
county  commissioners;  and  such  withdrawal,  in  my  opinion, 
affects  the  liability  of  the  other  sureties,  unless  it  is  shown 
that  at  the  time  of  such  withdrawal,  each  of  them  expressly 
assented  thereto.  There  is  nothing  on  the  bond,  nor  any- 
thing that  properly  belongs  to  or  can  be  considered  with  it, 
that  shows  such  assent  on  their  part  To  be  a  proper  bond 
for  approval,  it  must  be  complete  in  all  the  requirements 
within  sixty  days  after  the  election  of  the  officer.  Any  paper 
writing  by  the  sureties  renewing  their  obligation  on  the  bond, 
and  signifying  their  assent  thereto  and  knowledge  of  such 
withdrawal,  at  a  period  subsequent  to  the  acceptance  of  the 
bond,  does  not  cure  the  defect.  No  obligation  made  nor  as- 
sent given  after  the  time  allowed  for  completing  the  bond 
can  be  considered,  when  the  time  for  making  it  is  limited  by 
law.  Being  satisfied,  from  a  careful  examination  of  all  the 
papers  and  facts  submitted,  and  from  the  legal  advice  I  have 
received,  that  at  the  expiration  of  sixty  days  limited  by  the 
constitution  for  county  officers  to  give  bond  and  qualify,  the 
instrument  under  consideration  was  such  as  to  raise  serious 
doubt  as  to  whether  a  recovery  could  be  had  upon  it  in  the 
event  of  a  suit,  I  feel  compelled  to  hold  that  it  is  not  such 
a  *  legal,  sufficient,  and  proper '  bond  as  to  justify  my  ap- 
proval." 

Tlie  relator  avers  that  the  bond  was  a  ^good,  sufficient, 
legal,  and  proper  bond,"  and  that  the  comptroller  had  decided 
that  it  was  filed  with  him  within  the  time  limited  by  law  for 
the  qualification  of  relator  for  said  office. 

The  return  of  the  comptroller  is,  that  the  facts  recited  do 
not  entitle  the  relator  to  a  mandamus  against  him,  and  ex- 
cluding the  sufficiency  of  the  bonds,  he  admits  all  the  facts, 
except  the  allegations  that  he  had  decided  that  the  bond  was 
filed  with  him  within  the  time  limited  by  law  for  the  qualifi- 
cation of  relator  as  sheriff  of  Duval  County. 

To  the  return  the  relator  demurred,  partly  as  to  matter 
of  form;  which  it  is  not  necessary  to  consider,  but  mainly 
because  it  does  not  show  sufficient  legal  cause  for  refusing 
obedience  to  the  alternative  writ 

The  matter  to  be  determined  is  whether,  under  the  facts 
of  the  case,  mandamtis  will  properly  lie.    The  constitution 
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provides  that  a  sheriff  shall  be  elected  in  each  countj  of  the 
state,  and  in  section  7,  article  8,  that  ''all  countj  officers 

•  •  •  .  shall,  before  entering  upon  the  duties  of  their  respect- 
iye  offices,  be  commissioned  by  the  governor;  but  no  such 
commission  shall  issue  to  any  such  officer  until  he  shall  have 
filed  with  the  secretary  of  state  a  good  and  sufficient  bond,  in 
such  sum  and  upon  such  conditions  as  the  leginlature  shall  by 
law  prescribe,  approved  by  the  county  commissioners  of  the 
county  in  which  such  officer  resides,  and  by  the  comptroller. 

•  •  •  •  If  any  person  elected  or  appointed  to  any  county  office 
shall  fail  to  give  bond  and  qualify  within  sixty  days  after  his 
election,  the  said  office  shall  become  vacant."  The  legisla- 
tive enactment  as  to  those  offices  directs  that  the  bond  shall 
have  not  less  than  two  sureties,  and  shall  be  given  to  the  gov- 
emor  and  his  successors  in  office;  and  as  to  sheriff,  *'  that 
the  sheriff  of  each  county  shall  give  bond  in  a  sum  to  be  fixed 
by  the  board  of  county  commissioners  of  his  county,  which 
shall  not  be  less  than  two  thousand  dollars  nor  more  than  ten 
thousand  dollars '\*  Acts  1887,  c.  3724,  sec.  4. 

No  objection  is  made  to  the  bond  for  defect  in  any  of  these 
requisites,  except  such  as  appear  in  the  reasons  given  by  the 
comptroller  for  refusing  to  approve  it. 

Wiiether  we  can  review  those  reasons  and  put  the  comp- 
troller to  further  action  if  we  find  them  insufficient  is  the  first 
question  to  be  considered. 

The  approval  of  a  bond  by  the  comptroller  necessarily  in- 
volves the  exercise  of  judgment  and  discretion.  It  is  not  a 
ministerial  duty  of  such  sort  that  he  can  perform  it  by  sim- 
ply receiving  the  bond  and  indorsing  his  approval  thereon. 
He  must  decide  whether  it  is  in  form,  whether  the  penalty 
and  condition  are  such  as  the  law  requires,  and  whether  the 
sureties  are  sufficient,  and  if  there  is  a  question  as  to  its 
legality,  he  must  decide  that.  The  constitution  does  not  ex- 
press what  is  included  in  ''approved  .  •  .  •  by  the  comp- 
troller.'' but  the  legislature,  in  its  act  above  cited,  amplifies, 
though  really  meaning  no  more.  In  section  10  of  the  act  is 
this:  "  Every  such  bond  shall  be  approved  by  the  board  of 
county  commissioners  and  by  the  comptroller,  when  they  and 
he  are  satisfied  in  their  judgment  that  the  same  is  legal,  suffi- 
cient, and  proper  to  be  approved."  He  must  exercise  his 
judgment  to  satisfy  himself,  among  other  things,  that  the 
bond  is  a  "legal"  one,  and  having  come  to  the  conclusion  in 
this  case  that  it  was  not,  this  court  is  asked  to  pronounce  that 
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eanduiooa  wroogy  and  to  wnafel  him  to  act  upon  our  jndg-^ 
ment. 

The  rale  long  eatabliahed,  and  goyeroing  this  state,  is  thni 
given  by  Mr.  High:  '*  In  all  mattere  requiring  the  ex^rciee  ct 
ofiBdal  judgment^  or  resting  in  the  sound  discretion  of  the 
person  to  whom  a  duty  is  confided  by  law^  mandamui  will  nci 
liOy  either  to  control  the  exercise  of  that  discretion  or  to  d^ 
termine  upon  the  decision  which  shall  be  finally  given*  And 
wherever  public  ofiicess  are  vested  with  powers  of  a  disom> 
tionary  nature  as  to  tbe  performuK^  of  any  official  duty,  or 
in  reaching  a  given  result  of  official  action  they  are  required 
to  exercise  any  degree  of  judgment,  while  it  is  proper  by  hump 
damui  to  set  Uiem  in  motion  and  to  require  their  action  upos 
the  matters  officially  intrusted  to  their  judgment  and  diacre* 
tion,  the  courts  will  in  no  manner  interfere  with  the  exerciae 
of  their  discretion,  nor  attempt  by  mandamui  to  control  or 
dictate  the  judgment  to  be  given  ":  High  on  Extraordinary 
Legal  Reuiedles,  sec  42.  See  Towle  v.  StaU,  3  Fla.  202;  SUU$ 
9Z  rd.  V.  Van  Neas^  15  Fla.  317;  McWkorier  v.  Pendocoia  «l& 
R  R.  Co.,  24  Fla.  417;  12  Am.  St  Sep.  220. 

While  the  rule  is  admitted  by  relator's  counsel,  he  claimt 
that  there  are  exceptions  to  it;  but  the  authority  he  quotes 
says:  '*  Perhaps  the  exceptions  are  more  a^arrat  than 
real,  and  involve  only  cases  where  tbe  discretion  required  t# 
be  exercised,  while  to  some  extent  involving  the  examination 
of  questions  of  fiact  and  tbe  drawing  of  conclusions  therefrom, 
is  regarded  as  ministerial  rather  than  judicial'':  Note  to 
Weeden  y.  Totm  CouncU  of  Eiehmond,  98  Am.  Dec.  37fi.  Tbe 
purport  of  this  may  be  better  understood  when  the  author^ 
instancing  a  case  where  the  law  confers  a  right  upon  a  pex^ 
son  on  performing  certain  acts,  and  designates  another  per- 
son or  some  tribunal  to  concede  the  right  or  issue  evidence  of 
it,  when  shown  that  the  acts  were  done,  proceeds  to  say  thai 
if  the  examining  person  or  tribunal  riiould  *^  capriciously  do* 
termine  that  the  acts  have  not  been  performed"  and  there 
is  no  appeal,  the  court  should  ^^  compel  the  requisite  action  by 
fnafidamus."  This  is  scarcdy  difierent  fieom  the  role  thai 
where  tbe  thing  to  be  done  ia  merely  ministerial,  if  the  party 
whose  duty  it  is  to  do  it  refuses,  the  court  will  compel  him  to 
act,  —  a  capricious  determination  being  equivalent  to  a  re* 
fusal  to  act  The  case  of  State  v.  LafayeUs  CauiUy  Ctmrt^  41 
Mo.  221,  was  one  where  the  court  evidently  applied  fnondamiie 
because  tbe  action  of  the  county  court  in  refusing  to  approve 
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a  sheriff  '•  bond  was  daemed  ^^eapricioua,''  if  aot  ''aii)itr4iTy  or 
appreamveJ*  The  oaaa-of  SioektmieU.  Bailroad  Oo.  v.  Stockton^ 
61  CaL  S2B,  waa  ana  wih«re  tba  writ  was  granted  because,  in 
tfaa^iew  of  the  ooart,  **i£  aa  official  duty  ie  to  be  performed 
on  the  faa^peiBDg  of  an  OTent,  liie  officer  cannot  arbitrarily  or 
caprioioiialy  refine  to  perfbmn  it  after  the  ovant  has  happened, 
on  the  plea  that  he  la  notaatisfiod  thaiit  baa  happened.''  Where 
the  eoart»  in  FtryMM  ▼.  Bhu,  100  U.  8. 313,  says  that ''  masi- 
damnm  does  not  lie  to  control  judicial  discretion,  except  where 
the  diBcietion  haa  been  abased,''  it  does  not  state  what  would 
oonstftate  an  dbuse;  but  what  is  nsually  meant  must  have 
been  intended, — the  exercise  of  discreftion  capriciously,  arbi- 
trarily, or  <q)preBsiveIy«  and  not  any  imp»tial  and  delib- 
erate eureiae  of  it,  wrong  only  from  resulting  in  erroneous 
jadgment.  If  the  discretion  in  cases  like  this  can  be  con- 
trolled at  all,  obviouriy  the  control  must  be  for  reasons  like 
those  that  give  control  of  judicial  discretion,  the  discretion  in 
a  Bliniatcadai  officer  being  quasi  jodiciaL 

Other  cases  cited  to  tiiis  point  by  the  counsel  for  relator 
—  Bexv.  Jm§Uem  Me.,  1  W.  Black.  606,  IkuMon  v.  ThrusUm^  2 
Han.  A  M.  132,  Ddeunep  ▼.  Goddin,  12  Gratt  266,  Randolph 
T«  Sialmdmr,  13  Gratt.  623— were  cases  in  which  the  duties  to 
be  perfonned  w«re  merely  ministerial  and  without  discretion 
aa  to  the  matter  on  which  action  was  taken  in  refusing  to  per- 
farm  Use  duty,  and  on  that  account  fiiUing  under  the  ordinary 
rale  wfaieh  anthoriBBa  mandamiis  against  a  ministerial  officer 
not  vested  with  discratian,  to  compel  him,  in  case  of  refusal, 
to  pw form  the  set  enjoined  by  law. 

One  of  these  cases,  Dawmm  v.  2%ni«<on,  2  Hen.  &  M.  132, 
will  illustrate  the  reason  for  canting  mandamu$  when  the 
matter  on  which  sction  is  taken  in  refusing  to  perform  a  duty 
is  not  invdvnd  in  the  duty.  Under  a  atatnts  of  Virginia  it 
was  made  the  duty  of  the  county  justioes  to  admit  deeds  to 
record.  Objeotion  was  made  to  the  record  of  a  deed  offered 
by  Dawson,  on  the  ground  that  his  authority  as  trustee,  to 
make  it  and  dispoaa  of  the  property,  had  ceased  on  the  death 
of  the  party  who  oreated  the  trust.  Without  giving  particu- 
lars, tlieiB  waa  a  question  whether  the  deed  could  be  opera- 
tive far  the  purpose  for  which  it  was  made,  and  the  justices 
to  whom  it  was  presented  for  record,  acting  upon  the  fact  that 
an  injunction  had  been  granted  against  Dawson  to  restrain 
him  from  making  any  disposition  of  the  property,  under  the 
deed  of  trusty  and  thinking  Dawson's  deed  could  not  be  op- 
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erative,  for  that  reason  refused  to  admit  it  to  record.  His 
application  to  another  court  for  a  peremptory  mandamus 
against  the  justices,  to  compel  them  to  admit  his  deed  to 
record,  was  denied;  but  on  appeal  the  Bupreme  court  directed 
that  the  writ  be  awarded,  holding  that  the  duties  of  the  jus- 
tices, as  to  that  matter,  were  '*  merely  ministerial  to  the  jffoof 
and  recording  of  the  deed,"  and  that  ^Hhe  contents  of  the 
deed  .  •  •  •  are  not  a  subject  for  their  inquiry,  much  less  the 
operation  and  effect  of  it."  In  other  words,  when  the  duty  is 
ministerial  only,  the  officer  should  not  step  outside  of  that  to 
exercise  his  discretion  on  something  not  pertaining  to  the 
duty,  though  affected  by  its  performance,  but  should  proceed, 
irrespective  of  the  outside  matter,  to  perform  the  duty,  else 
mandamua  will  compel  him  to  do  so.  The  other  cases  are  to 
the  same  effect,  and  none  of  them  furnish  exceptions  to  the 
general  rule  wliich  forbids  courts  to  assume  control  of  official 
discretion  in  its  nature  judicial  or  ^cim  judicial. 

A  further  contention  for  the  relator  is,  that  mandamus  h 
the  ^  proper  remedy  for  compelling  the  approval  of  offici&l 
bonds,  where  it  appears  that  the  officer  or  the  court  invested 
with  discretionary  authority  has  acted  mistakenly  or  unwisely 
by  the  reason  given  for  refusing  to  approve,  and  which  thus 
resolves  itself  into  a  question  of  law."  This,  as  we  under- 
stand it,  is  entirely  subversive  of  the  rule  itself.  If  official 
(liRcretion  cannot  be  controlled  or  overriden  by  mandamus  ex- 
cept for  abuse  of  it,  what  matters  it  in  any  given  case  that 
the  discretion  has  been  guided  by  a  mistaken  reason?  The 
prohibition  to  interfere  does  not  lose  its  force  because  a  wrong 
reason  has  led  to  a  wrong  conclusion.  The  books  abound  in 
cases  where  the  courts  refuse  mandamus  notwithstanding  the 
mistake  or  error  of  the  officer  whose  discretion  is  sought  to  be 
controlled,  and  it  would  be  an  anomaly  to  hold  that  refusal 
is  proper  where  only  a  wrong  conclusion  is  reached  without 
giving  the  reason  for  it,  but  not  proper  if  the  reason  be  given 
and  it  is  found  not  a  good  one. 

Looking  to  the  authorities  quoted  to  sustain  the  contention 
for  relator,  the  first  —  State  v.  Lafayette  County  Courts  41  Ma 
221  —  must  be  discarded,  because  the  writ  was  granted  there 
to  relieve  against  abuse  of  discretion.  Nelson  v.  Edwards,  55 
Tex.  889,  was  a  case  in  which  the  court  said  that  if  the  bond 
offered  by  Edwards  was  rejected  by  the  commissioners  to  ap- 
prove, because,  in  their  opinion.  Nelson  was  entitled  to  the 
office,  mandamus  \»'ould  lie,  —  evidently  because  the  commit* 
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rioners  went  outside  of  their  diseretioii  in  at  all  oonridering 
the  controTersj  between  the  parties  as  to  which  of  the  two 
was  entitled  to  the  oflSce.  Gulick  y.  New,  14  Ind.  98,  77  Am. 
Dee.  49,  was  a  case  where  the  clerk  whose  duty  it  was  to  ap- 
prove  sherifiTs'  bonds  refused,  because  another  was  in  the  offioe 
claiming  title  to  it.  Like  the  last  case,  the  discretion  exer- 
cised extended  to  a  qnestion  of  contested  title  to  oflSce,  and 
the  coart  held  that  mandamtu  was  proper,  as  a  prima  facie 
showing  of  title  was  sufficient  to  entitle  the  applicant  to  ap- 
proval of  his  bond, — otherwise  sufficient  CcLse  of  Prickettf 
20  N.  J.  L.  134,  was  another  similar  case  of  disputed  title  to 
office,  as  was  also  the  case  of  Beck  v.  Jackson,  43  Ho.  117. 
DanieU  y.  MiUer^  8  Col.  542,  was  a  case  where  the  clerk  re- 
fdsed  to  approve  an  appeal  bond  because  the  court  held  that 
appeal  did  not  lie.  The  supreme  court,  holding  that  the  law 
did  not  allow  appeal  in  the  case,  ordered  mandamu$.  State 
ex  reL  ▼.  Lewis^  10  Ohio  St.  128,  was  a  case  where  the  officers 
to  approve  sheriff's  bond  refused  because,  in  their  opinion, 
the  bond  was  not  presented  within  the  time  for  approval  re- 
quired by  law.  The  court,  holding  that  the  commissioners 
mistook  the  law  as  to  the  time  for  presenting  bonds,  granted 
mandamue.  Mobile  Mut.  Ins.  Co.  v.  Cleveland^  76  Ala.  821,  was 
a  case  where  the  clerk  refused  to  approve  an  attachment  bond 
because  the  sureties  were  non-residents  of  the  county.  The 
law  of  the  state  not  requiring  sureties  to  be  residents  of  the 
eoontj,  the  court,  to  relieve  against  the  mistake  of  the  clerk, 
granted  mandamus. 

The  last  two  cases  resting  on  mistake  of  law,  it  is  important 
to  observe  that  it  was  law  not  connected  with  the  sufficiency 
of  the  bond,  as  to  its  form,  legality,  and  sureties,  and  there- 
fore law  outside  of  the  discretion  given  for  the  approval  of 
bonds.  The  use  of  mandamus  in  such  cases  does  not  conflict 
with  the  general  rule.  And  in  regard  to  all  these  cases,  it 
will  be  seen  that  what  appears  to  be  a  departure  from  the 
role  is  not  so  in  fact  They  only  check  the  exercise  of  discre- 
tion when  assumed  in  regard  to  matters  not  properly  within 
it,  or  when  mistake  is  made  in  law  not  germane  to  the  discre* 
tion. 

It  remains  to  adjust  the  present  case  to  our  view  of  the  law 
as  herein  expressed. 

It  cannot  be  said  that  the  respondent,  in  refusing  to  ap. 
prove  relator^s  bond,  acted  capriciously  or  arbitrarily.  It  ap- 
pears from  the  petition  itself  that  he  was  indulgent  to  relator, 
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giving  hii  aoQBid,  whan  aaksd,  tiine  land  opparioniiy  lo  pn^ 
aant  the  caae  in  ite  fiiUeti  merits»  and  even  to  fortifjr  it  bj 
Bupplemental  papenu  And  MtpondeBt,  ia  hie  Katnm,  atatee 
that  he  had  legal  advice  to  aid  himin  hia  deeiaion;  ao  (have 
ia  every  indication  that  he  exeioiaed  hia  diacretion  with  d«e 
deliberation  and  in  good  oonsoiBnoe,  and  thtfo  ia  no  anggaa* 
tion  that  he  did  not  It  ia  not  a  eaaa^  then,  in  which  it  nan 
be  juatly  claimed  that  the  law  authorixea noftdaauia  becanae 
of  oapriciooa  or  arbitrary  aotion* 

Nor  ia  it  a  ease  calling  for  mand^mm  becanae  reapondent 
went  ont  of  the  way  to  exerciae  hia  diecretaon  on  any  question 
not  properly  within  it,  or  because  he  gave  a  reaaon,  if  a  wrong 
one,  for  his  decision,  on  a  queetion  to  whioh  hia  diaeretion  did 
not  properiy  reach.  In  either  caae,  we  have  seen  that  man^ 
damui  baa  been  allowed*  But  it  ahonld  not  be  bere^  becauae 
the  discretion  was  exercised,  and  the  reaaon  for  the  daciaion 
given,  on  questions  which  were  of  the  very  esaenee  o£  the 
aafficiency  of  the  bond.  Waa  it,  after  tba  action  of  Toll  in 
withdrawing  from  it  aa  surety,  a  legal  bend?  That  waa  one 
of  the  questiona,  and  certainly  one  of  vital  inopoitaoce,  on 
which  it  waa  bis  duty  to  paaa  judgment  Another  waa.  Did 
the  aasent  of  relator  and  hia  auretiea  to  the  withdrawal  of 
Tollf  and  their  reaffirmanoe,  by  enbeequent  papers,  of  their 
obligation  on  the  bond,  notwithstanding  hia  withdrawal,  re* 
atore  ita  validity,  if  that  had  been  loat?  The  latter  queatien 
waa  one  addreaaed  to  hia  judgment,  when  be  had  concluded 
in  his  mind  that,  as  the  matter  previously  stood,  the  bend 
had  become  invalidated;  and  it  was  hia  duty  to  decide  thia 
also. 

Hem,  thttd,  we  bavequeadoiia  to  bed^rmined,  undoubtedly 
and  neeeasarily  within  his  diaeretion.  Ha  could  not  approve 
or  disapprove  the  bond,  one  or  the  other  of  which  the  law 
made  it  hia  duty  to  do,  without  determining  thoae  queations. 
The  distinction  between  this  and  the  caaea  rafenred  to  is,  that 
in  those  there  could  have  been  approval  or  dleapproval  of  the 
aufficienoy  of  the  bond  without  considering  the  questiona  en 
which  the  refoaai  to  approve  waa  baaed,  while  in  thia,  aa  we 
have  said,  this  could  not  have  been  done.  It  seems  to  us  that 
in  anch  a  caae  we  are  bound  l^  the  rnle  that  the  diacretionary 
action  of  officers  must  be  left  free  from  oontroli  unless  there 
haa  been  abuae  of  diaeretion. 

It  reanlta  from  the  foregoing  ooaohiaiona  that  it  ia  unoeeas- 
aary  to  consider  whether  or  not  the  respondent  waa 
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in  bis  dcrcfsfon  on  ffae  legality  of  the  bond,  for  even  if  wrong, 
it  cannot  be  rectified  by  mandiumu.  Nor  ia  it  necesaary  to 
conaider  other  queationa  presented  and  aigned,  aa^  for  the  rea- 
mfom  indicated  abow,  the  alternatiTe  writ,  to  which  the  de- 
murrer reachea  back,  doea  not  dieclose  a  caae  within  thia 
remedy.  The  judgment  will  be,  that  the  alternative  writ  be 
quashed,  and  that  the  relator  pay  the  eosta  of  thia  proceeding: 
High  .on  Extraordioary  L^al  Remedies,  sec.  626. 

Mandamus  ^DraoamoNAvr  Act  or  OmnmoL. — JTcmciamat  wfll  lie  to 
compel  aa  aoditor  to  perform  a  disoretionary  aot  only  when  he  has  been 
gniltj  of  a  maaJfeeTitoiee  of  diaeretloa:  Wood  r.  Btniktr,  76  OaL  045;  9  Am. 
StL  Rep.  249,  and  note.  Mandamua  will  not  lie  to  review  the  aot  of  an  offi- 
oer»  when  the  dti^  he  ia  called'  upon  to  perform  requires  the  exercise  of  an 
Mttof  Jadgaenl oahAi  jmBtvSamom t.  Metotr^  48  Tez.  468;  2  Am.  St  Rep. 
aOSk-and  note^  Jitmdamm  will  not  iasoa-toeoiBpel  •  steto  aaditir  to  certify 
manioipal  bonds,  nntil  m  strict  compliance  with  toe  statute  is  shownt  Siate  r. 
Bdbeodt,  26  Neb.  60Ql  Memdamma  will  aot  issue  to  compel  a  state  aaditor 
to  iasQO  aeertifleato  of  indebtadnees,  when  there  are  dsims  to  the  certificate 
adTene  to  those  of  the  plaintiff:  IMngUon  ▼.  McCarthif,  41  Kan.  20.  ifoff 
dtumu  win  not  lie  tocempel  a  steto  anditer  to  iasao  a  warrant  in  any  larger 
snm  than  that  allowed  by  the  board  of  ezaminen:  OomUy  4^Lf<mr.  SaUock, 
20  KeT.  328.  A  state  comptroller  will  not  be  compelled  by  numdamua  to 
iflSQe'  his  warrant  npon  the  traasnry  for  a  but  of  coate  in  a  felony  ease,  certi- 
fied npon  a  Toid  Jadgmoat  against  the  state:  Margim  ▼.  Pkhatrd^  86  Tenn. 
208.  Xh^diaeretioa  af  the  snperintondent  of  iasneanee,  in  granting,  refus- 
ing or  rsTokiag  lieenses  to  insaranoe  companies  esnnofc  be  eontroUed  by 
fNOiMfasiaia:  DmOtHg-HouM  §te.  Im$.  Ook  ▼.  IVUder,  40  Kan.  681. 
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doxnrAL  Law — FaxuMniABT  Ezaminatios — Kxolbct  td  IkFoaM  Ac* 
ceaSD  OF  KB  LaoAh  Rrann.  —  It  is  the  duty  of  a  justice  of  the  peace 
presiding  at  Hie  preliminary  examination  of  a  person  diarged  with 
«rine  to  eantlon  the  latter  that  stotemento  or  confessions  there  made 
by  him  may  be  used  against  him,  and  to  inform  him  of  his  legal  righte 
in  the  premises.  Unless  he  ii  so  cautioned  and  informed^  a  confession 
made  by  him  at  Hiat  time  is  not  admissible  in  eTidence  on  his  snbse- 
qnent  triaL 

lAL  Law ««  AJMUBBimuTT  as  CoNTsmieKS.  -^Before  the  confessions 
of  one  charged  with  crime  are  admissible  in  evidenoe  against  him,  it 
must  be  shown  that  snch  confessions  were  freely  and  Tolnntarily  made^ 
■■d  when  admitted,  they  should  be  acted  npcn  by  the  court  and  jury 
with  grsat  eantfaa. 

LL  Law— 'OoHiiaHBiovs— PamnfPRON. — When  the  confession  of 
an  accused  ha%  in  the  first  tastanoe,  been  made  under  illegal  influences, 
such  influences  will  be  presumed  to  continue  and  ooloi  all  subsequent 
sudfssslons,  aiilia^  ths'  eontrai7  is  clearly  shown. 
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Crihikal  Law— CoNTBssioii  as  EviDnrcs.  — A  oonfeidoa  and*  by  as 
accused  at  his  preliminarj  examination  without  being  informed  of  hii 
'  legal  rights,  or  the  aid  of  eoonsel,  and  in  the  presence  of  those  to  wfaoaa 
he  had  oonfessed  the  day  previons  under  threats  and  fear  of  his  Uii^ 
is  not  admissible  in  oTidenoe  on  his  trial,  in  tha  abaapoa  of  proof  olaaily 
ahowing  that  the  second  oonfeasion  was  not  made  under  tha  i»»fl»^n^*t 
inducing  the  first. 

Ceiminal  Law — Bvidbkos  uuwr  Follow  ALLXGATioirs.  — When  a  pereoa 
is  pat  on  trial,  he  is  entitled  to  a  plain  statement  of  tha  offmse  witli 
which  he  is  charged,  and  the  e?idenca  most  ba  oonfined  to  that  oflai^ 

0.  T.  Oreen^  for  the  plaintiff  in  error. 

William  B,  Lamar^  attomey*gener(U^  for  the  state. 

Mitchell,  X  The  plaintiff  in  error  was  jointly  indicted 
with  Paul  Barco  and  Holmes  Jacobs  for  the  murder  of  Heniy 
B.  Hammond,  and  the  case  was  tried  at  a  special  term  of  tte 
circuit  court  of  Marion  County,  in  the  month  of  January,  1889. 
A  severance  was  granted,  and  the  plaintiff  in  error  alone  was 
tried. 

The  issues  were  submitted  to  a  jury,  who  convicted  Coffee 
of  murder  in  the  first  degree,  and  the  sentence  of  death  was 
passed  upon  him,  and  he  now  brings  his  case  before  this  court 
on  a  writ  of  error,  and  assigns  the  following  errors:  — 

1.  The  court  erred  in  allowing  the  confession  of  the  plain- 
tiff in  error  —  made  at  Martel,  Florida  —  to  go  to  the  jury 
against  the  objection  of  the  plaintiff  in  error,  it  being  evident 
that  said  confession  was  not  voluntary,  having  been  induced 
by  fear  or  the  hope  of  favor. 

2.  The  court  erred  in  overruling  the  motion  of  the  plaintiff 
in  error  to  exclude  the  confessions  of  the  plaintiff  in  error 
from  the  jury,  it  being  evident  it  was  not  voluntary,  and  there 
being  no  evidence  to  remove  the  presumption  that  the  influ- 
ences inducing  the  first  two  confessions  continued. 

3.  The  court  erred  in  overruling  the  plaintiff  in  error's  mo- 
tion for  a  new  trial.  The  first,  second,  third,  fourth,  fifth, 
sixth,  seventh,  eighth,  and  ninth  grounds  in  said  motion  are 
not  insisted  on. 

The  evidence  set  up  in  the  transcript  of  the  record  tends  to 
show  that  on  the  thirteenth  day  of  June,  1888,  a  diflScuIty  oc- 
curred between  the  plaintiff  in  error.  Coffee,  and  Henry  & 
Hammond,  at  Cotton  Plant,  in  Marion  Coanty.  The  diffi* 
3ulty  occurred  about  a  small  sum  of  money  which  Coffee 
claimed  Hammond  owed  him.  Coffee  demanded  the  amoont 
of  Hammond,  who  refused  to  pay  it,  saying  that  he  was  en* 
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titled  to  a  credit  of  thirty  cents;  angry  words  ensned,  each 
of  the  parties  cursing  the  other,  when  they  clinched  and  fell 
upon  the  ground,  when  Coffee  struck  Hammond  several  times 
with  the  handle  or  staff  of  a  buggy  whip;  some  other  party 
interfered,  and  the  parties  engaged  in  the  fight  were  sepa- 
rated, and  Hammond,  who  was  on  the  bottom  in  the  fight, 
after  getting  up,  seized  a  piece  of  board,  when  Coffee  hurriedly 
left,  going  in  the  direction  of  his  home,  saying  at  the  time, 
either  that  ho  had  given  Hammond  h — 1,  or  that  he  would 
give  him  h — 1;  that  Hammond  was  at  the  time  clerking  for 
one  Fant,  at  Cotton  Plant,  and  that  he  slept  in  a  back  room 
of  the  store  where  he  was  clerking;  that  some  time  from  one 
to  three  o'clock  on  the  morning  after  the  difficulty  between 
Coffee  and  Hammond,  Fant's  store  was  discovered  to  be  on 
fire;  that  it  had  nearly  burned  down  at  daylight,  when  the 
first  persons  visited  the  place;  that  there  were  in  the  ruins  of 
tlie  store  —  the  back  part,  or  shed  room,  where  Hammond 
slept — the  charred  remains  of  a  human  being,  so  disfigured 
that  none  of  the  witnesses  were  able  to  recognize  them;  the 
skull  was  whole  with  the  exception  of  a  hole  in  the  front, 
which  one  of  the  witnesses  says  was  burned;  some  ten  feet 
from  where  the  remains  were  found,  in  searching  in  the  fire, 
some  one  found  the  watch  and  chain  usually  worn  by  Ham- 
mond, both  of  which  were  smoked  and  the  watch  partly 
melted,  the  hands  of  which  showed  that  it  ceased  to  run  at 
three  o'clock;  that  owing  to  the  difficulty  between  Coffee 
and  Hammond  on  the  previous  day,  suspicion  attached  to 
Coffee,  and  parties  set  out  to  arrest  him,  and  they  found  him 
concealed  in  the  loft  of  a  house;  he  was  arrested  and  carried 
to  Cotton  Plant,  where  the  store  was  burned,  and  where  there 
was  an  inquest  being  held  by  the  coroner  and  jury  over  the 
remains  found  at  the  store.  The  inquest  was  not  closed  that 
day,  but  adjourned  to  the  next,  and  the  prisoner  was  kept 
under  guard.  The  inquest  convened  at  about  eight  o'clock 
the  next  morning,  and  proceeded  with  the  investigation,  and 
during  the  time  the  investigation  was  going  on,  the  guard 
(four  men)  who  had  the  prisoner  in  charge  put  a  rope  with  a 
slip-noose  around  his  neck  and  carried  him  to  the  woods, 
about  one  fourth  of  a  mile  from  where  the  inquest  was  being 
held,  when  they  threw  the  other  end  of  the  rope  which  was 
around  the  neck  of  the  prisoner  over  a  limb,  and  told  him, 
the  prisoner,  to  tell  what  he  knew  about  the  crime  with  which 
he  was  charged.    He  said  he  knew  nothing,  when  the  guard 
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tightened  on  tbe  rope,  and  then  asked  the  prnoner  if  he  would 
tell  what  he  knew  about  tbe  killingof  Hammond  and  the  bom* 
mg  of  the  store;  but  he  again  said  that  he  knew  nothing,  when 
the  rope  was  again  tightened,  and  the  prisoner  then  said  if 
they  would  give  him  two  minutes  he  would  lell  all  ttiat  h» 
knew  about  it  The  guard  told  him  to  tell  the  truth  and  to 
stick  to  it;  that  he  had  to  stick  to  what  he  then  said;  and  that 
he  had  to  stidi:  to  it  in  court,  which  the  prisoner  promised  to 
do.  There  was  also  some  eridenee  tending  to  show  that  them 
were  threats  made  by  the  guard,  all  of  whom  were  armed 
with  Winchester  rifles  or  double-barreled  shotgunsi  that  if 
the  prisoner  did  not  tell  the  truth,  the  whole  truth,  and  noth* 
ing  but  the  truth,  and  stick  to  it,  he  would  bo  killed;  that 
after  the  prisoner  agreed  to  confess,  the  guard  carried  him 
back  to  where  the  inquisition  was  being  held,  and  informed 
the  jury,  or  the  magistrate,  who  was  acting  as  ooroner,  that 
the  prisoner  was  ready  to  confess;  that  the  prisoner  looked 
like  he  had  passed  a  sleepless  night;  that  the  jury  took  a  xo* 
cess  for  the  purpose  of  allowing  the  prisoner  time  to  reflect 
and  to  take  some  refreshments;  that  after  partaking  of  water- 
melons as  refreshments,  the  prisoner 'was  taken  before  tiie 
jury,  and  then  and  there  made  his  statement,  confessing  his 
complicity  in  the  killing  of  Hammond  and  tho  burning  of 
Fant's  store;  that  there  was  great  excitement  among  tho  large 
crowd  of  people  who  had  assembled  at  the  place  at  the  time; 
that  a  gun  had  been  fired  by  a  party^  who  shot  himself  through 
his  toe,  and  that  there  had  been  talk  of  lynching  tho  perpe- 
trators of  the  supposed  murder;  that  in  this  first  confession 
the  prisoner  stated  that  McCullough  had  killed  Hammond, 
and  that  he  and  Bostock  were  present  aiding  and  assisting  Mo* 
Cullough.  After  this  statement,  the  inquest  was  adjourned 
for  the  purpose  of  giving  time  to  arrest  Bostick  and  McCuI- 
lough;  that  they  were  arrested,  and  the  coroner's  jury  being 
assembled,  the  prisoner  waa  required  to  repeat  his  statement 
in  the  presence  of  Bostock  and  McCullough,  wliich  he  did  re- 
peat; that  on  the  night  of  the  second  day  of  tho  proceed- 
ings, the  defendant,  with  the  other  parties  whom  ho  had 
implicated  in  his  confession,  Bostock  and  McCullough,  were 
taken  to  jail  at  Ocala,  and  that  on  the  following  day  the  pris* 
oners  were  taken  to  Martel,  about  three  and  a  half  miles  from 
Cotton  Plant,  where  the  coroner's  inquest  was  held,  for  a  pre- 
liminary hearing  before  H.  H.  Hudgens,  a  justice  of  the  peace, 
and  who  had  acted  as  ooroner  at  tiio  inquest;  tiMit  bofaio  1* 
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fDad&bia  AonfessioQ  at  Martel  the  prisoner  was  cafitioned  hj 
Mr.  Long- that  any  statement  he  made  would  be  used  against 
him;  and  that  he,  the  prisoner,  was  assured  by  Mr.  Long  and 
Mr.  Harrison  that  he  would  be  protected  in  ^any  statement  he 
-might  make;  that  thelaw  and  the  citizens  would  protect  him; 
that  he,  Harrison,  lulled  upon  his  inftuence  in  the  commu- 
nity to  protect  the  prisoner,  but  he  admitted  on  cross  that  he 
could  not  protect  him;  that  the  prisoner  was  not  represented 
by  counsel  at  either  Cottoa  Plant  or  Martel;  that  two  of  the 
guards  who  had  extorted  the'  confession  from  the  prisoner  at 
Cotton  Plant  were  present  when  he  made  his  confestdon  at 
Martel;  that  Hudgens,  justiceof  the  peace^  who  acted  as  cor* 
oner  at  Cotton  Plants  and  who  held  tbef^reliminary  examina- 
iioo  at  Martel,  never  at  any  time  cautioned'  Che  pHdon^r  that 
any  confession  or  statement-be  might  nmke  would  b^  tised 
against  him,  nor  did  he  in  any  manner  inform  the- prisoner  of 
his  rights  in  the  premises,  or  afford  th«  prisofier  any  protec- 
tion whatever,  or  ofifer  to  afford  him  suoh  protection. 

There  was  much  more  evidence  iii  the  case,  but  the  forego* 
ing  is  the  substance  of  the  whole^and  it  is  not  in  any  material 
point  changed  by  any  other  part  thereofvand-itis  suiBcient, 
we  think,  to  give  a  clear  idea  of  the  facts  of  the  case. 

At  tliB  trial  of  the  cause,  the  state  offered  m  evidence  the 
several  coniessions  made  by  the  plfeiintiff-in  error,  tb  the 
introduction  of  which  plaSntifif  in  errbr  K)bjected;  the' court 
admitted  in  evidence  tbe  confessions  made  at  Martel;  but 
excluded  those  made  at  Cotton  Plant,  to  wMoh  the  plaintiff 
in  error  duly  excepted.  •  ... 

The  following  is  the  confession  admitted  in  evidence,  upon 
the  evidence  of  H.  W.  Long,  a  witness  for  the  state,and  who 
had  assisted  in  coiulucting  the  case  against  the  prisoner  at 
both  the  coroner's  inquest  and  the  preHtmiiary  examination, 
which  evidence  is  oerroborated  by  ^hef-  Vi4tn€*ses:  •*The 
defendant,  in  substance,  stated  at  Martel  that  after  the 
didiculty  between  him*  and  Hammend-,  which  occurred  at 
Cotton  Plant,  near  Mr.  Mann's  store,  that  lie-left  for  his  home, 
and  stopped  where  two  men  by  the  name  of  McCuliough  and 
Boatock  were  drawitrg  boards^,  thttt  he  communictited  to  tbem 
the  difficulty  he4iad'hAd«wi^h  Hamniofvd.  One  of  them,  I  think 
MeCullottgh,  etated  to  htm  thiit  lie  h^d  a  grudge  against  Ham- 
inond,  and  they  had  better  put  him  out  of  the  way,  giving  as  a 
reason,  that  in  case  Hammond  was  permitted  to  live,  that  he 
and  his  friends  would  take  the  life  of  Coffee;  that  they  then 
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and  there  made  tip  and  agreed  that  they  would  meet  at 
Coffee's  hoQBe — these  two  men,  McCuIlough  and  Boetock, 
would  meet  at  Coffee's  house  —  during  that  night,  and  that 
they  would  from  there  proceed  to  Fant's  store  and  murder 
Hammond;  that  about  one  o'clock  he,  or  one  of  them  (my  recol- 
lection is),  whistled  (I  am  not  positive  as  to  the  precise  hour), 
which  he  recognized  as  a  signal  for  him  to  join  them;  that  be 
did  so;  that  one  of  them  (I  forget  which,  —  McCuUough  or 
Bostock)  had  a  quart  bottle  of  kerosene  oil,  and  the  other  a 
pistol,  and  that  he,  Coffee,  had  a  pocket-knife;  that  on  their 
way  to  the  store  he.  Coffee,  suggested  that  they  must  not 
shoot  Hammond,  there  being  bouses  in  close  proximity  to  the 
store  where  Hammond  slept;  that  the  firing  of  the  pistol 
would  arouse  the  inmates  of  the  houses.  They  then  agreed 
that  the  man  having  the  kerosene  oil  was  to  saturate  the 
front  of  the  store  with  the  oil,  and  apply  fire  to  it  by  the  use  of 
matches;  that  the  other  two  were  to  take  their  stand  at  or  near 
the  door  entering  Hammond's  bedroom;  that  the  fire  was  so 
applied;  that  Hammond  did  not  wake  until  the  roof  of  the 
front  of  the  store  was  falling  in.  They  heard  him  then  get  out 
of  the  bed,  and  he  moved  his  trunk  to  the  door,  opened  it,  and 
in  a  leaning  position  was  in  the  act  of  shoving  the  trunk  out, 
when  the  man  having  the  pistol  in  his  hand  struck;  he  had 
the  muzzle  of  the  pistol  in  his  hand,  and  struck  Hammond 
with  the  hammer  of  the  pistol  on  the  forehead.  Hannnond 
hollowed  'Oh  LordI'  fell  to  the  floor,  arose  retreating,  falling 
as  he  went,  and  rising.  As  he  entered  the  cotton-room, 
adjacent  to  his  bedroom,  he  fell  upon  his  fifice;  that  the  party 
who  had  accosted  him  went  in  to  where  he  was,  and  discovered 
that  he  was  dead;  that  one  of  the  parties  then  went  into  the 
store  and  got  a  match-box,  I  think,  that  was  used  as  a 
money-drawer  to  deposit  money  in,  brought  out  what  money 
there  was,  amounting  to  a  small  amount,  —  five  or  six  dollars, 
I  think;  I  don't  remember  exactly  the  amount  They  con- 
cluded they  heard  some  person,  and  ran  in  a  southeasterly 
direction,  crossing  the  railroad  east  of  the  store  several 
hundred  yards,  and  went  to  a  log  where,  on  the  way  to  the 
store,  they  had  pulled  off  their  shoes, — or  some  of  them  had. 
The  proposal  was  then  made  to  divide  the  money.  The 
two  that  had  not  done  the  killing  told  the  man  that  had  to 
keep  the  money  himself.  They  afterwards  separated,  and 
went  to  their  respective  houses.    That  is  the  substance  that  I 
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remember.  While  Coffee  took  no  part  in  the  matter,  ho  wet 
there  for  the  purpose  of  aiding  and  abetting/' 

Upon  cross  this  witness  stated  some  additional  minor  da* 
tails,  which  did  not  change  the  foregoing  statements  of  the 
witness  in  any  material  point.  Other  witnesses  testified  to 
the  coufession,  but  none  of  them  stated  any  fact  materially 
differing  from  the  Cncts  as  testified  to  by  Mr.  Long. 

To  show  the  circumstances  under  which  the  prisoner  was 
induced  to  make  the  first  confession,  we  give  the  evidence  of 
James  S.  Hann,  one  of  the  guards,  who,  after  detailing  the 
arrest,  says:  '*  He  was  then  put  in  an  old  house  and  guarded 
that  night.  On  the  second  day  he  (the  prisoner)  was  carried 
back  to  where  the  inquest  was  going  on  all  day,  about  eight  or 
nine  o'clock.  That  was  next  morning.  Nothing  was  done  to 
him  before  he  was  carried  back  to  the  inquest  After  I  handed 
him  over  to  the  guard  I  saw  him.  I  was  around  there  with 
him.  He  was  first  in  charge  of  one  and  then  another.  Gurky 
had  him  first  I  don't  know  who  I  turned  him  over  to  first 
at  that  time.  I  was  right  there  all  the  time.  I  was  not  there 
exactly  all  the  time,  —  very  near  all  the  time.  Question:  Was 
the  defendant  there  all  the  time?  No,  he  was  not  He  was  a 
quarter  of  a  mile  from  the  ground,  —  south  of  the  ground,  in 
the  woods.  I  was  with  him  all  that  time  for  one,  and  James 
Radcliffe  Gurky  and  John  Parker.  I  was  armed.  Yes,  a  rope 
was  put  around  his  neck;  he  was  not  pulled  up  to  a  tree;  the 
rope  was  put  over  a  limb,  but  it  was  not  pulled  up.  He  was 
told  to  tell  the  truth,  and  nothing  but  the  truth,  and  that  he 
had  to  stick  to  it  He  was  asked  by  one  of  the  party,  after  ho 
made  the  confession,  would  he  stick  to  it  iu  the  court,  and  he 
said  he  would.  The  rope  was  tightened  a  very  little.  The  rope 
was  loosened  on  the  defendant  when  he  coufessed.  The  de- 
fendant denied  all  knowledge  of  the  crime  before  the  rope  was 
tightened.  I  think  that  he  was  told  that  that  was  the  last 
hour,  and  that  he  must  tell  all  that  he  knew  about  it.  He  said 
he  knew  nothing  at  all  about  it  No,  he  was  not  told  he  was 
given  two  and  a  half  njinutes  to  confess.  He  said  himself  that 
he  would  tell  everything  if  we  would  give  him  two  minutes. 
He  was  not  asked  whether  George  Bostock  and  Adam  Mo* 
CuUough  together  with  him  did  the  thing.  I  think  the  mpe 
was  tightened  on  him  twice.  I  could  not  tell  you  how  tight 
the  rope  was  pulled,  —  I  didn't  have  hold  of  it;  not  very 
tight,  I  don't  think.  I  am  positive  he  was  not  lifted  off  the 
cround.    I  think  he  raised  himself  on  his  toes  to  keep  the  nife 


from  tightMhif  M  hfe  netik.  Tbe 'first*  tifflfe  the  rope  was  tight- 
ened on  him  he  sakl  he  iv^uld  tell  the  truth,  and  we  were  not 
ittiErfied  with  what  he  told.'  He  only  brought  in  two  other  par- 
ties, and  elaimed  te  be  ont  himself.  A  qaestioa  'was  put  to 
him  how  he  knew  about  them,  and  the  rope  was  tightened  on 
him  4;he  second  time,  and  he  made  a  Ml  >bonfeBsion.  Quea- 
lion:  How  long  a  time  elapsed  after  he  Was  palled  up  to  the 
tree  before  eoroner'g  inquest?  Net  long;  about  a  half-hour. 
(We  presume  that  the  meaning  of  thieis,  How  long  after  the 
eonfession  before  defendant  wafi  earried' before  the  jury  of  in* 
quest?)  . 

The  first  two  errors  assigned  may  be  eonsidered  togethier,  aa 
ffaey  raise  but  One  atid'  the  same- question,  to  wiV  Did  the 
eourt  below  err  in  admittingineVideniDe'the' confession  made 
by  plaintiff  in  error  at  Martel? 

'  The  Martel  exatnination  whs*  a  judicial  examination;  antf 
It  was  the  duty  of  the  justice  of  the  peace  holding  tlie  same  to 
eaution  the  prisoner,  to  put  him  on  his  gthlrd,  and  to  infomf 
hfm  as  to  his  rights  in  the  premises:  Heard's  Criminal  Law^ 
192,  and  cases  cited;  3  Russell  on  Crimes,  9th  ed.,  378. 
*  Before -the  confessions  of  a  party  charged  with  crime  are 
admissible  in  evidence  against  him,  it  must  be  shown  that 
Sttch  confession  was  freely  and  volun-tarily  made:  Simtm  v. 
Stefc,  6  Fla.  285;  Dixon  v.  State,  13  Fla.  38^;  Metzger  v.  State, 
18  Fla.  481;  Flanagin  v.  State,  25  Ark.  92;  ftaf«  v.  Sttzfty,  U 
Minn.*  105;  Cady  v.  State,  4A  Miss.  832;  State  y.  Txmhome, 
M  N.  C.  638;  O'Brien  \  People,  48  Barb.  274;  Vaughn  v.  Corrt^ 
ftwnwahh,  17  Gnitt.  576;  Pnee  v.  State,  18  Ohio  St.  418; 
Mose  V.  State,  36  Ala.  211;  Aaron  v.  State,  37  Ala.  106;  Joer: 
State,  38  Ala.  422;  Dinah  v.  Siaie,  39  Ahi.  359;  Miller  y.  State, 
40  Ala.  54;  Love  v.  State,  22  Ark.  336;  Pevple  t.  Jim  Ti,  32 
0«1.  mi  Miller  v.  People,  39  111.  457;  Axt^ine  v.  /Vo/;/e,  51  Ilfc 
296;  State  y.  Odmmler,  18  loNVa,  435;  Frank  ylSiate,  39"MiSB. 
705;  State  v.  'Broekumn',  46  Mo.  50i»;  Frain  V.  Sfaie,  40  Oa 
M9^;  ^Stftt&y,  Iloioard,  17  N.  B.  171;  Pef^ple  V.  Phillips^  «t 
N.'T."200;  State  v.  Squires^  48  N.  II.  J3G4;  Comvioawealth  y. 
7^^ti^eWl<an,  lOGray,  178;-  OnmmnuweftUk  y,  Whiitemotr,  11 
(>rfty-2G^;  fiffn^e-v.  W«?/.(«n«4*Vt:  W0-  €tfrte-y.Ourr,''ST^ft 
191';  rhompiifmi.  rem«?m)/Pw»i?r,#^;  eOT.rMW.  784.'--'  »•'  •  ■•''  • 
♦*ft  is  a  rifl^'ontmr^iit^tife  'coitfej^^ons  of"prfWee  *€*Hlrged 
Wlfh  «frfhie'«hduF*  be  lifted  'itpbit*  by  coiVrts  and*J(irie^wWi' 
gf^'at  cat»tion:4'Gtcenr  Ev.;>ec.  200;  Best  onEvtd>in(^,587; 
Bgatkridgw-yt  State;  1  Sneed,  Itr,  Peopli'trMh}i9dn,Al  C«l. 


June,  1889.]  CovrsB.v.  Stays.  663 

Simons.  SiaU.'b  Fla.  285;  Dixon  v.  State,  ISFIa.  636;  MeiP' 
ger  y.  StaU^  18  Fli^  481;  People  v.  Sulloff,  8  Park.  Gr.  438. 

The  wisdom  of  thU  rule  canopt  be  questioned,  for  the  rea- 
son thai  notwi4l)standiog  th»  coafeasion^  of  persons  reused 
of  crime  have  been  held  to  be  •videiiceofthe  very  highest 
character,  upon  the*  theory  that  no  man  would  acknowledge 
that  he  had  committed  a  grave  crime  unless  he  was  actually 
guilty;  but  experience  teaches  that  this  theory  is  a  fallacy; 
for  it  is  a  fact  that  numbers  of  persons  have  confessed  that 
they  were  guilty  of  the  most  heinous  crimes,  for  which  they 
suffered  the  most  horrible  punishments,  and  yet  ihey  were 
innocent 

In  the  sixteenth  and  seventeenth  centuries,  in  enlightened 
England,  mea  and  women  confessed  that  they  were  guilty  of 
witchcraft, — communion  with  evil  spirits, — and  suffered  at  the 
stake  therefor;  and  at  this  day,  men,  through  fear  of  personal 
punishment,  or  through  hope  of  averting  such  punishment, 
confess  that  they  are  guilty  of  crime,  without  the  slightest 
foundation  in  truth  for  such  confession;  and  for  these  reasons, 
we  say  that  the  theory  that  men  will  not  confess  to  the  couf- 
mission  of  crimes  of  which  they  are  innocent  is  a  fallacy. 

There  is  another  rule  of  law,  and  it  has  its  foundation  in 
justice,  and  that  is,  that  when  a  confession  has,  in  the  fin<t 
place,  been  made  under  illegal  influences,  such  influences  will 
be  presumed  to  continue  and  color  all  subsequent  confessions, 
unless  the  contrary  is  clearly  shown:  Simon  v.  StaUf  5  Fla. 
.285;  Love  v.  State,  22  Ark.  836;  2  East  R  C.  658;  Roscoe's 
Criminal  Evidence,  40;  Peter  v.  State,  4  Smedes  &  M.  37;  Joe 
r.  State,  88  Ala.  422;  Dinah  v.  State,  39  Ala.  859;  Ward  v. 
StaU,  50  Ala.  120;  Redd  v.  State,  69  Ala.  255;  People  v.  Jim 
Ti,  82  Cal.  60;  People  y.  Johnson,  41  Cal.  452;  Austlne  v.  Peo- 
ple, 61  111.286;  Commonwealth  Y.  Cullen,  111  Mass.  435;  StaU 
y.  Brockman  46  Mo.  566;  State  v.  Jones,  54  Mo.  478;  Slate 
y.  Howard,  17  N.  H.  171 ;  Deathridge  y.  State,  1  Sneed,  75; 
Barnes  v.  State,  86  Tex.  356;  Thompson  v.  Commonwealth,  20 
Gratt  724;  Best  on  Evidence,  537;  Heard's  Criminal  Law, 
189,  and  cases  cited;  2  Russell  on  Crimes,  832;  2  Starkey  on 
Evidence,  49;  Wharton's  Criminal  Evidence,  677. 

And  now,  applying  the  evidence  in  the  case  to  the  princi- 
ples of  law  laid  down  supra^  was  the  confession  made  by  the 
plaintiff  in  error  at  Martel,  under  the  circumstances  it  was 
made,  proper  legal  evidence  to  go  to  the  jury?  If  so,  the 
eourt  below  committed  no  error  in  admitting  said  Martel  con- 
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fession.  But  on  the  other  hand,  if  the  Martel  confession  was 
not  made  under  such  circumstances  as  to  most  dearly  show 
(and  it  was  incumbent  on  the  state  to  show  that  fact)  that 
said  confession  was  Tolnntarily  made,  uninfluenced  hy  the 
circumstances  that  induced  the  prisoner  to  make  his  former 
confession,  then  said  confession  was  not  legal  evidence,  and 
tlie  court  erred  in  admitting  it.  Does  the  evidence  clearly  show 
that  the  Martel  confession  was  freely  and  volunturily  made? 
Do  the  facts  and  circumstances  of  the  case  show  this  factT 
But  the  day  before,  the  prisoner,  who  was  accused  of  a  most 
atrocious  crime,  was  taken,  by  the  guard  under  whose  protec- 
tion he  should  have  been,  from  the  very  presence  of  the  oflS* 
cers  of  the  law,  including  the  justice  of  peace,  carried  to  the 
woods  near  by  with  a  rope  around  his  neck,  and  then  swung 
up  to  a  limb,  and  before  the  muzzles  of  shotguns  and  Win- 
chester rifles,  and  being  told  it  was  his  last  hour,  was  forced 
to  confess  that  he  was  guilty  of  the  crime  with  which  he  was 
charged;  forced  to  promise  that  he  would  stick  to  the  confession 
he  niade,  and  forced  to  promise  that  he  would  stick  to  what 
he  then  confessed,  in  court.  The  prisoner  was  then  carried 
before  the  coroner's  jury,  presided  over  by  Hudgens,  a  justice 
of  the  peace,  and  then,  with  all  the  excitement  and  threats  of 
lynoliitig  by  which  he  was  surrounded,  and  in  the  presence 
of  the  guards  to  whom  he  had  confessed,  and  whom  he  had 
promised  to  stick  to  his  first  confession  in  court,  without 
coinisel,  and  without  a  word  of  caution  from  the  justice  of  the 
peace,  without  being  by  said  justice  informed  as  to  any  rights 
he  had,  the  prisoner  again  confessed,  and  in  this  confession  he 
implicated  Bostock  and  McCullough,  who  were  brought  before 
the  jury,  and  the  prisoner  was  then,  as  Hr.  Long  swears,  re- 
quired  to  make  the  same  statement  in  the  presence  of  Bostock 
and  McCullough,  and  he  again  confessed.  Carried  the  fol- 
lowing day  before  the  same  justice,  at  Martel,  for  preliminary 
examination,  the  prisoner  again  confessed.  But  under  what 
circumstances  did  he  confess?  Without  counsel,  in  the  pres- 
ence of  two  of  the  guard  who  had  in  the  first  instance  ex- 
torted the  confession  from  him,  without  a  word  of  warning 
or  caution  from  the  justice,  and  without  any  assurances  of 
protection  by  the  justice  in  case  he  confessed,  or  declined  to 
confess,  was  this  Hartel  confession  made. 

Now,  it  is  true  that  both  Mr.  Long  and  Mr.  Harrison,  in 
their  evidence,  say  that  they  cautioned  the  prisoner  that  any- 
thing he  might  say  would  be  used  against  him,  and  that  they 
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promised  to  protect  him.    But  who  were  they  to  thus  oantion 

the  prisoner  and  to  promise  him  protection,  and  in  the  light 
of  what  had  actually  occurred  to  the  prisoner  on  the  previoas 
day,  in  the  very  presence  of  these  gentlemen,  what  confidence 
could  the  prisoner  have  in  such  promises,  though  ever  so 
honestly  made?  Mr.  Long  wtis  acting  as  prosecuting  officer 
for  the  state  at  the  time,  and  endeavoring  to  fix  the  crime  on 
the  prisoner,  and  Mr.  Harrison  held  no  official  position  what- 
ever to  which  the  prisoner  could  hope  to  look  for  protection* 
Take  all  the  evidence  in  regard  to  said  confession  into  consid- 
eration, and  we  are  not  satisfied  that  the  same  influences  which 
induced  the  first  confession  did  not  operate  upon  and  control 
the  prisoner  in  his  last,  or  Martel,  confession. 

It  is  contended  that  the  court  below,  in  the  exercise  of  its 
sound  discretion,  admitted  the  confession,  and  that  this  court 
is  precluded  from  questioning  such  discretion.  As  a  rule,  the 
discretion  given  to  the  circuit  courts  is  conclusive,  but  there 
are  exceptions  to  this  rule;  and  when  it  is  shown  that  the  cir- 
cuit court  has  transcended  its  discretion,  and  that  a  wrong 
may  have  been  done  thereby,  this  court  will  control  such  dis- 
cretion: Blige  v.  State,  20  Fla.  742. 

There  is  another  part  of  the  evidence  in  this  case,  and  the 
charge  of  the  court  in  reference  thereto,  that  strikes  us  as  being 
very  peculiar;  that  is,  that  the  plaintiff  in  error  confessed 
that  he,  Bostock,  and  McCullough  killed  Hammond,  whereas 
he,  Paul  Barco,and  Holmes  Jacobs  were  together  indicted  for 
eaid  offense;  and  at  the  trial,  the  confession  made  by  the  plain- 
tiffin  error,  that  he,  Bostock,  and  McCullough  were  the  guilty 
parties,  was  admitted  to  show  that  he,  with  Barco  and  Jacobs, 
had  committed  the  offense.  Before  a  man  is  put  on  trial  he 
has  the  right  to  be  put  on  notice  as  to  the  crime  with  which 
he  is  charged.  But  in  this  instance,  what  was  the  notice  to 
the  accused?  Was  it  that  he,  Jacobs,  and  Barco  killed  Ham- 
mond, or  that  he,  Bostock,  and  McCullough  killed  him? 

After  the  repeated  confessions  of  the  accused,  the  state 
seemed  to  have  adopted  the  theory  that  Coffee,  Bostock,  and 
McCullough  were  the  parties  who  killed  Hammond,  and  they 
were  committed  on  the  charge;  but  before  the  trial  this  theory 
was  abandoned,  and  Coffee,  Jacobs,  and  Barco  were  indicted 
for  the  offense.  During  the  trial  the  second  theory  adopted 
by  the  state  was  abandoned,  and  the  first  again  taken  up,  and 
evidence  —  Coffee*s  confession — was  introduced  in  support  of 
this,  the  first  theory.     Upon  this  state  of  the  case,  the  court 


obaiigidd.  Qt$  jwy/^'  that  in  oases  of  cafrital  felonies,  all  par* 
ties  who  aitd  present,  aiding  and  abetting  at  the  time  of  the 
opmmission  of  the  felony,  are  principals,  and  upon  the  trial  of 
one  of  the  parties  accused,  it  is  not  necessary  for  his  conviction 
that  it  should  be  shown  that  the  party  on  trial  himself  iif 
flicted  the  fatal  wound,  but  it  is  sufficient  if  it  be  proved  that 
be  was  present  at  the  time  of  the  commission  of  the  felony, 
aiding  and  abetting.''    This  is  a  sound  legal  proposition,  but 
bow  does  it  apply  to  the  case  at  bar?    If  the  plaintiff  in  error 
had  been  indicted  with  Bostock  and  McCuUough,  and   hi» 
confession  had  been  legal  evidence,  then  there  would  have 
been  something  to  base  such  a  charge  upon;  but  under  the  in- 
dictment  upon  which  he  was  tried,  there  is  not  a  particle  of 
evidence  to  connect  either  Barco  or  Jacobs  with  the  death  of 
Hammond.     Under  this  charge,  who  are  the  parties  supposed 
to  be  present,  aiding  and  abetting  the  murder  of  Hammond, 
and  who  was  the  party  aided  and  abetted?    Under  the  in- 
dictment,  Bostock  and  McGullough  could  not  have  been  aid* 
ing  and  abetting  Coffee,  nor  could  Coffee  have  been  present 
aidiug  and  abetting  Bostock  and  McCullough,  or  either  of 
them,  because  the  indictment  charges  no  such  offense.     And 
under  this  state  of  facts,  what  charge  was  the  plaintiff  in  er* 
ror  called  upon  to  meet?    If  he  and  Bostock  and  McCullough 
killed  Hammond,  that  was  an  offense,  but  if  he  and  Barco 
and  Jacobs  killed  Hammond,  that  wad  another  and  a  distinct 
offense;  or  in  other  words,  it  was  an  ofibnse  committed  by 
other  parties.     When  a  man  is  put  on  trial,  he  is  entitled  to  a 
plain  statement  of  the  offense  with  which  he  is  charged,  and 
at  his  trial  the  evidence  is  to  be  confined  to  the  offense  with 
which  he  is  charged;  but  in  the  case  at  bar,  the  evidence  was 
not  confined  to  the  charge;  it  was  irrelevant,  atnd  it  was  im* 
properly  admitted,  and  the  charge  of  the  court,  under  the  cir- 
cumstances, was  improper. 

The  third  assignment  of  error —  that  is,  that  the  verdict  of 
the  jury  was  against  the  evidence — is,  we  think,  well  taken, 
because,  under  the  view  we  have  taken  of  the  caad,  there  was 
not  legal  evidence  before  the  jury  to  sustain  a  conviction. 

The  judgment  of  the  court  below  is  reversed,  and  the  cause 
is  remanded,  with  directions  for  further  proceedings  not  in* 
consistent  with  this  opinion.   • 

Criminal  Law — Evidbkcs  ~  Adm lasiBOJir  or  Confmsions.  —  The  ooa» 
fession  of  an  accused,  to  be  adtnissible  in  evidence,  must  be  a  Tolantary 
■tatement  by  him,  taken  before  an  examining  court,  in  aocordanoe  with  law. 
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or  qiade  vplnntarfly  after  being  cautioned  that  it  would  be-uaed 
Crovxler  ▼.  SUUe^  28  Tex.  App.  51;  19  Am.  St.  Rep,  Sll,  and  note;  People  ▼. 
Mandon,  103  N.  Y.  211;  67  Ajn.  Rep.  709;  liolen  ▼.  State,  14  Tex.  App.  474; 
46  Am.  Rep.  247,  and  note;  Waiker  ▼.  iState,  28  Tex.  App.  112;  MUeheU  r. 
StaU,  79  Ga.  730;  Comngttm  ▼.  Staie,  79  €ku  687;  iS^ote  ▼.  Moarmem,  27  &  C. 
22i.  Colerntm  ▼.  iS^o^e,  87  AUu  14. 

Cbimikaii  Law^^^Etidehob  —  WuoHT  Of  CoRFissiovB.  — It  la  within 
tbe  ^zolniive  prorinoe  of  the  jury  to  determine  the  weight  of  Tolnntary  con« 
feaeiooe  admitted  in  evidence:  MeOufr.  State^  88  Ala.  147;  16  Am.  8t  Uep. 
25;  MUi$  t.  Staie^  65  MiM.  44;  7  Am.  St.  Rep.  634^  and  note. 


El  Modello  Giqab  Manufaoturinq  Company  v. 

Gato. 

Ib  ADB-VARKS  —  III  Wbat  MAT  BK  AoQUiBJEDw  — *  A  perton  may  acquire  the 
right  of  a  trade-mark  in  hie  own  name  or  in  the  name  of  any  penon, 
but  he  cannot  acquire  it  in  the  use  of  his  own  name,  to  the  ezolusion  of 
the  right  of  another  person  haring  the  same  name,  and  whose  place  of 
bnsinees  is  in  the  same  place. 

TuAVB-MAiise — Invrinobmamt  OF.  -^  When  one  uses  his  own  name  to  iden- 
tify and  distingliish  the  origin  and  ownership  of  his  goods,  manufactured 
at  a  particular  place,  no  other  person  by  the  same  name  will  be  permit- 
ted to  use  his  name  on  his  own  goods  under  such  circumstances  as  are 
caloulated  and  designed  to  enable  him  to  represent  his  goods  as  and  for 
the  goods  of  sneh  other,  so  as  to  injure  the  trade  and  business  of  the 
Utter. 

Tradb-m ARKS— In  What  mat  bb  Aoquirbd.  —  One  may  establish  his  right 
to  a  trade-mark  iu  the  name  of  a  place,  city,  or  town;  and  when  he  manu- 
factures his  goods  at  a  particular  place,  and  uses  the  name  of  that  place, 
m  combination  with  other  words,  as  a  trade-mark,  to  distinguish  the 
origin  or  ownership  of  his  goods,  no  other  person  will  be  permitted  to 
use  the  name  of  the  same  place  upon  goods  manufactured  by  him  at  an* 
other  or  dififerent  place. 

Fraoticb  —  Dbmurrbr  to  Bill  for  want  of  equity,  if  general,  will  be  0T«r- 
ruled,  if  there  ia  any  ground  of  equitable  relief  stated  in  the  bill,  even 
if  there  are  any  number  of  grounds  of  apecial  demurrer. 

TRADB-MAkBB— iHrRuroBMBsn — pRBSUMPTioN.  —  When  B  trade-mark  ia 
calculated  to  deceive,  even  if  no  one  has  been  actually  deceived,  an  in- 
tention to  deceive  will  be  presumed;  and  though  there  may  be  no  inten* 
tion  to  deoeivn,  one  wiB  not  be  allowed  to  adopt  the  marks  by  which 
the  goods  of  another  are  deaignated,  if  the  effect  of  adopting  them  will 
injure  the  latter.    In  auoh  case  an  injunction  will  be  granted. 

Cbadb-marxs— *lMJUBonoii  —  Lacubs. — Lapse  of  time  will  not  deprive 
the  owner  of  a  trade-mark  of  the  right  to  an  injunction  agninst  an  in- 
fringer, if  he  has  exercised  reaeonable  diligence  in  asserting  his  rights; 
Bor  will  mere  acquiescence  in  the  wrongful  use  of  his  name  estop  him 
from  asserting  his  rights,  unless  he  has  notice,  during  such  acquiescence^ 
el  the  facta  aendering  the  use  of  his  name  wrong  fuL 
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!tftAD«-irABK8  — iMJVNCnON— -LAOHn  OF  OOMPLAIMANT  WILL  HOT   AyAIL 

M  a  defense  in  a  prooeeding  to  restrmin  tLe  lue  of  a  tnde-mark,  wbea 
the  defendant  adopted  the  mark  with  a  fraadalent  intenti 
Teadb-marss  —  Mbasotui  of  Damaqu  fob  Imfbimobmjbmt. — One  whoee 
trade*mark  hat  been  Tiolated  ia  entitled  to  raoover  all  profiti  realiMd 
by  the  wroog-door  from  lalee  of  the  spnrioos  artiole,  and  also  damagw 
resnlting  from  «nch  Tiolatioo.  He  i«  entitled  to  nominal  damagee  for  the 
Tiolatiou  of  hia  trade-mark,  without  proof  of  actnal  damagei^  or  thai  th^ 
•puriooa  artidee  were  inferior  to  lua  own. 

Randall^  Walken^  and  Foster^  for  the  appellanta. 
O.  B.  Patterson  and  H.  Bisbee^  for  the  appellee. 

Mitchell,  J.  The  first  question  to  be  decided  is,  Did 
the  court  below  err  in  overruling  the  first  ground  of  the  de- 
murrer to  the  bill? 

In  discussing  the  demurrer  to  the  bill,  counsel  for  appel- 
lants insist  that  defendants  had  the  right  to  use  the  *kiaine 
of  G.  H.  Gato,  and  that  Gato  had  the  right  to  manufacture 
cigars,  and  that  O.  H.  Gato  had  the  right  to  use  his  own 
name  in  announcing  the  origin  of  his  cigars,  provided  no 
fraud  was  practiced  by  him  in  so  doing,  and  cite  the  fol* 
lowing  authorities  as  sustaining  their  position:  Partridge  t. 
Menck,  2  Barb.  Ch.  101;  47  Am.  Dec.  281,  and  note;  Clark  t. 
Clark,  25  Barb.  76;  Burgess  v.  Burgess,  17  Eng.  L.  &  Eq.  257; 
Faber  v.  Fnber,  49  Barb.  357;  Wolfe  v.  Burke,  7  Lans.  161; 
Meneely  v.  Meneely,  62  N.  Y.  427;  20  Am.  Rep.  489;  Mansam 
V.  Thorley  Cattle  Food  Co,,  36  L.  T.,  N.  8.,  427;  Ainmoorth  t, 
WaLnsley,  35  L.  J.  Ch.  862;  Hardy  v.  CutUr,  8  U.  S.  Patent 
Gazette,  468;  Carmichel  v.  Latimer,  11  R.  I.  395;  23  Am.  Rep. 
481;  Decker  v.  Decker,  62  How.  Pr.  218;  Oilman  t.  HunnewM, 
122  Mass.  139. 

Now,  we  admit  the  soundness  of  the  legal  proposition  as 
laid  down  supra,  but  after  the  complainant,  whose  factory 
was  located  at  Key  West,  had  adopted  his  own  name,  in 
combination  with  the  words  "Key  West,**  "La  Estrella," 
and  "  Bouquet,"  and  certain  brands,  labels,  and  pictures,  as 
his  trade-marks,  the  defendants  did  not  afterwards  have  the 
right  to  adopt  the  name  of  G.  H.  Gato,  in  combination  with 
the  words  "  Estella,"  "  Bouquet,"  and  "  Key  West,"  and  cer^ 
tain  brands,  labels,  and  pictures,  in  combination  with  the 
name  of  G.  H.  Gato,  as  their  trade«marks,  when  the  words, 
etc.,  so  adopted  by  them  so  closely  resembled  the  trade- 
marks so  adopted  by  the  complainant  as  to  enable  them  to 
palm  off  upon  and  induce  an  ordinary  purchaser  to  buy  their 
cigars  for  tliose  of  the  complainant,  whereby  the  defendants 


Jvne^  1888.]    El  Modxllo  Cigab  Mro.  Co. «.  Gatoi        689 


be  profited  and  the  oomplainant  might  be  injured: 
Roberisan  t.  Barry ^  American  Trade-mark  Cases,  163;  Huvi'^ 
phriea  Specific  Homcsopaihic  Medicine  Co.  v.  Wenz^  American 
Trade-mark  Cases,  711;  Liggett  and  Meyer  Tobacco  Co.  ▼. 
Hynes,  American  Trade-mark  Cases,  898;  Olen  Cove  Mfg.  Co. 
▼.  Ludeman^  American  Trade-mark  Cases,  957;  Insurance  OH 
Tank  Co.  t.  Scott,  S3  La.  Ann.  946;  39  Am.  Rep.  286;  Hier  v. 
Abraluime,  82  N.  Y.  619;  87  Am.  Rep.  689. 

It  is  now  well  established  that  a  man  may  acquire  the 
right  of  a  trade-mark  in  his  own  name,  or  in  the  name  of  any 
person,  but  a  man  cannot  acquire  the  right  of  a  trade-mark 
in  the  use  of  his  own  name  to  the  exclusion  of  the  right  of 
another  person  by  the  same  name,  and  whose  place  of  busi- 
ness is  in  the  same  place;  yet  it  is  well  settled  in  the  law 
of  trade-marks  that  when  one  person  uses  his  own  name 
to  identify  and  distinguish  the  origin  and  ownership  of  his 
goods  which  are  manufactured  at  a  particular  place,  no  other 
person  by  the  same  name  will  be  permitted  to  use  bis  name 
on  his  own  goods,  if  under  such  circumstances  as  are  calcu- 
lated and  designed  to  injure  the  trade  and  business  of  an- 
other. In  other  words,  one  man  will  not  be  allowed,  though 
his  name  be  the  same  as  that  of  another  person  or  manu- 
facturer, to  represent  his  goods  as  and  for  the  goods  of  an- 
other: Oilman  ▼.  HunneweU^  122  Mass.  139;  Robertson  v.  Berry, 
83  Am.  Rep.  337,  note  1. 

A  man  may  establish  his  right  to  a  trade-mark  in  the  name 
of  a  place,  city,  or  town,  and  it  is  well  established  that  when 
a  man  manufactures  his  goods  at  a  particular  place,  and  uses 
the  name  of  that  place  in  combination  with  other  words  as 
a  trade-mark  to  distinguish  the  origin  or  ownership  of  his 
goods,  no  other  person  will  be  permitted  to  use  the  name  of 
the  same  place  upon  goods  manufactured  by  him  at  another 
and  dififerent  place:  Canal  Company  y.  Clark,  13  Wall.  326; 
Congress  Spring  Co.  ▼.  High  Rock  Spring  Co,,  45  N.  Y.  291 ; 
6  Am.  Rep.  82;  Newman  v.  Alvord,  61  N.  Y.  189;  10  Am. 
Rep.  688;  GUm  and  Hall  Mfg.  Co.  v.  Hall,  61  N.  Y.  226;  19 
Am.  Rep.  278;  Lawrence  v.  Hamm,  1  Fed.  Rep.  24;  Oilman 
▼.  HunneweU,  122  Mass.  139;  Robertson  y.  Berry,  33  Am.  Rep. 
837,  note  1.  Under  these  decisions  it  will  be  seen  that  the 
defendants  clearly  had  no  right  to  use  the  name  of  the  place. 
Key  West,  or  the  name  of  6.  H.  Gato,  either  alone  or  in  com- 
bination with  the  other  words,  as  alleged  in  the  bill  to  haye 
been  used  by  them. 
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The  deftndantfl,  by  their  aaswer,  aver  thai  the^  did  not  ia- 
tead  to  injure  the  complaiaant  by  any  contrivance,  eta 

But  do  not  the  facts  and  circumstances  of  the  case  con- 
tradict such  averments  of  the  defendants?  If  they  did  not 
intend  to  injure  the  complainant,  why  did  they  aver  in  their 
answer  that  the  atmosphere  of  Key  West  was  not  more  favor- 
able for  the  manufacture  and  preservation  ct  oigars  than  at 
points  north  of  that  place,  when  they  had  branded  their 
boxes  "  Key  West,''  and  had  printed  on  their  letter  and  bill 
heads  the  words  ^  Key  West "  and  ''  Qato's  Fine  Key  West 
Cigars,"  thereby  inducing  the  public  to  believe  that  their 
cigars  were  manufactured  at  Key  West,  when  in  fact  they 
were  manufactured  at  Jacksonville?  And  why  did  they  use 
the  name  of  the  junior  member  of  their  firm  in  combination 
with  the  words  "  Key  West,"  "  La  E8tella,"and  '*  Bouquet,"  the 
only  difference  between  the  name  of  the  said  junior  member 
of  said  firm  being  the  initial  letter  of  his  christian  name, 
'*  G,"  the  initial  letter  of  complainant's  christian  name  being 
**  £  "?  and  why  did  defendants  so  print  the  name  of  the  junior 
member  of  their  firm  upon  their  cigar-boxes  that  it  would  as 
readily  be  taken  for  the  name  of  the  complainant,  *'  B.  H. 
Gato,"  as  for  that  of  said  junior  member, ''  Q.  IL  Gato"? 

There  can,  we  think,  be  but  one  answer  to  these  ques- 
tions, and  that  is,  that  the  defendants,  by  their  said  actions, 
intended  to  deceive  the  public  by  palming  off  their  cigars  as 
and  for  those  of  the  complainant,  as  alleged  in  the  bilL 

A  general  demurrer  to  a  bill,  as  for  want  of  equity,  will  be 
overruled  if  there  is  any  ground  of  equitable  relief  stated  in 
the  bill,  even  if  there  are  any  number  of  grounds  of  special 
demurrer:  Thompson  v.  MaxwM^  16  Fla.  775. 

The  demurrer  to  the  bill  in  the  case  at  bar  is  general,  and 
the  bill  shows  on  its  face  that  the  complainant  is  entitled  to 
the  equitable  relief  prayed  for,  wherefore  the  order  for  the 
chancellor  overruling  the  first  ground  of  the  demurrer  was 
not  erroneous. 

In  the  second  place,  did  the  court  below  err  in  granting  the 
temporary  injunction? 

We  have  before  us  as  exhibits  (sent  up  with  the  record  of 
the  case)  empty  cigar-boxes  of  the  complainant's  *'  La  Es- 
trella "  and  *'  Bouquet "  brand  of  cigars,  and  one  of  th^ 
defendants'  "  Bouquet "  brand,  and  by  placing  the  two  Bou- 
quet boxes  side  by  side,  the  dissimilarity  between  the  two  is 
apparent,  and  there  is  suiBcient  difference  between  them,  we 
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think,  to  enable  an  expert  in  such  matters  to  distinguish  the 
brand  of  the  complainant  from  that  of  the  defendants,  with- 
omt  placing  the  boxes  side  by  side;  but  the  general  appear- 
ance of  the  two  boxes,  and  the  stamps,  brands,  pictures, 
labels,  letters  thereon  and  therein,  are  so  very  similar  in  size^ 
shape,  and  color  that  they  are  calculated  to  niistead  an  ordi* 
nary  purchaser,  and  whenever  this  is  the  case,  a  com*t  of  equity 
will  grant  a  decree  restraining  a  defendant  from  so  simulat- 
ing the  trade-marks  of  the  complainant:  Robertson  v.  Berry^ 
American  Trade-mark  Cases,  153;  Humphries  Specific  Honuxo^ 
pathie  Medicine  €o.  t.  Went^  American  Trade-mark  Cases, 
711;  lAggeti  and  Meyer  Ti^bacco  €o.  t.  Hynes^  American  Trade- 
mark Cases,  898;  Qlen  Cove  Mfg.  Co.  v.  Ludeman^  American 
Trade^mark  Cases,  957;  Insurance  Oil  Tank  Co.  y.  Scoitj  33 
La.  Ann.  946;  39  Am.  Rep.  286;  Hier  y.  Abrahams,  82  N.  Y. 
519;  37  Am.  Rep.  589. 

When  a  trade^mark  is  calculated  to  mislead,  even  if  no 
one  has  been  actcrally  deceived,  an  intention  to  deceive  will  be 
presumed:  Cari^  Appeal,  American  Trade-mark  Cases,  116. 

And  although  a  man  may  not  intend  to  injure  another,  yet 
he  will  not  foe  allowed  to  adopt  the  marks  by  which  the  goods 
of  such  other  person  are  designated,  if  the  effect  of  adopting 
them  woaM  injure  such  other  person:  Bheppard  &  Co.  v. 
Siwxri  nnd  Peterson,  Ameriean  Trade-mark  Cases,  193;  Hier 
T.  Ahtahems,  88  N.  Y.  519;  87  Am.  Rep.  589;  WiUiams  v. 
Breohsi  50  Cenn.  278;  47  Am.  Rep.  642;  Liggett  cend  Meyer 
Tobacco  Co.v.  Hynes,  20  Fed.  Rep.  883. 

We  have  not  been  furnished  with  any  of  defendants'  boxes 
of  Ihe  '^Estella''  brand;  but  the  bill  alleges  that  this  brand 
of  defendants  so  closely  resembles  the  ^'Estrella'^  (8tar) 
brand  of  complainant  that  it  is  calculated  to  mislead  the 
public  into  believing  the  brand  of  the  defendant  to  be  that  of 
thccomplainftnt.  The  demurrer  to  the  bill  admits  these  alle- 
gations of  th€»  bill,  and  the  defendants  virtually  admit  the 
trf»th"of  the  allegations  in  their  -  answer.  They,*  it  is  true, 
deny,  in 'a  general  irayi  the  allegntions  of  the  bill  in  regard 
to  the  said  br^nd  so  closely  simulating  complainant's  brand, 
b«t"frtUed'X(t!»flylo  rfhowwhefteiftthfrir  brand  does  not  re- 
semble  the  complainant's:  -  They  admit  the'  manufacture 
€rf*th<f-^Bfltellrt"*'b'r«nd  of  cigfers  at  JacksonviUe,  but  say 
tbH#the'wofd**1Bstella'M»  not '•'Efetrella"  as  alleged  in  the 
bin.  le^'tWs  ft  denial  t)¥'the  positive  allegations  of  the  bill  as 
to  the  resemblance  between  the  said  two  brands?    Certainly 
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not  Then  why  did  not  the  defendants  deny  the  allegations 
of  the  bill  if  they  were  not  true?  They  admit  the  allegations 
of  the  bill  to  be  true;  that  is  to  say,  that  they  intended  to 
deceive  the  public,  profit  by  the  deception,  and  to  injure  the 
complainant.  The  omitting  of  the  letter  *^  r/'  as  aforesaid, 
was  but  an  artifice  resorted  to  by  the  defendants  under  the 
belief  that  it  would  not  be  detected;  but  if  detected,  it  might 
protect  them  in  a  suit  for  damages  by  tlie  complainant  against 
the  defendants  for  so  pirating  his  trade-mark.  No  other  con- 
elusion  would  be  consistent  with  the  facts  of  the  case. 

The  afSdayits  of  Bishop  &  Co.  and  others  filed  in  the  case 
tend  to  show  that  the  defendants  have  palmed  off  and  sold 
their  said  cigars  as  and  for  those  of  the  complainant,  and  that 
the  agents  of  the  complainant  have  had  to  publish  notices  in 
newspapers  cautioning  the  public  against  the  deception  thus 
practiced  by  the  defendants.  This  the  defendants  have  at- 
tempted to  contradict  by  filing  counter-affidavits  stating  that 
the  affiants  knew  of  no  such  efforts,  either  on  the  part  of  the 
defendants  or  their  agents,  to  palm  off  or  use  their  cigars  as, 
of,  and  for  those  of  the  complainant.  This  is  mere  negative 
evidence,  and  proves  nothing.  There  was  no  error  in  grantr 
ing  the  temporary  injunction. 

This  disposes  of  the  error  assigned  by  appellants;  but 
counsel,  in  their  argument,  further  contend  that  the  com- 
plainant has  been  guilty  of  such  laches  that  he  is  not  entitled 
to  the  relief  he  prays  for,  and  cites  6  Wait's  Actions  and  De- 
fenses, 42,  43;  Beard  v.  Turner,  13  L.  T.,  N.  S.,  747. 

The  rule  in  England  in  trade-mark  cases  is  more  stringent 
than  in  this  country,  and  a  lack  of  diligence  there  in  suing 
deprives  complainant  in  equity  of  the  right  to  an  injunction 
or  an  account  But  our  courts  are  more  liberal  in  this  re- 
spect. A  long  lapse  of  time  will  not  deprive  the  owner  of  a 
trade-mark  of  an  injunction  against  an  infringer,  but  a  rea- 
sonable diligence  is  required  of  a  complainant  in  asserting 
his  rights,  if  he  would  hold  a  wrong-doer  to  account  for  profits 
and  damages.  This  rule,  however,  applies  only  to  those  cases 
where  there  has  been  an  acquiescence  after  a  knowledge  of 
the  infringement  is  brought  home  to  the  complainant:  Sawjf^r 
V.  Kellogg^  American  Trade-mark  Cases,  564. 

Nor  will  the  acquiescence  of  any  person  in  the  wrongfol  use 
of  hip  name  estop  him  from  asserting  his  rights  in  eqoity, 
unless  he  has  notice  during  such  acquiescence  of  the  facts  ren- 
dering the  use  of  his  name  wrongful:  Horton  Mfg.  Co^  Jamt»» 
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toirn^  N.  K,  T.  Uortan  Mfg.  Co,^  Fu  Wayne^  Ind.,  American 
Tra<Ic-mark  CaseB,  857. 

And  the  laches  of  the  complainant  will  not  ayail  aa  a  de- 
fense in  a  proceeding  to  restrain  the  use  of  a  trade-namOi 
when  the  defendant  adopted  the  name  with  a  fraudulent  in* 
•  tent:  Sanders  v.  Jaeob^  American  Trade-mark  Cases,  1048. 

The  complainant  was  in  no  such  laches  as  would  deprive 
him  of  his  rights  in  the  premises. 

The  only  remaining  question  to  be  considered  is.  Did  the 
chancellor  err  in  sustaining  the  second  ground  of  defendants' 
demurrer  to  the  bill? 

This  court  held  in  Doggett  t.  Harty  5  Fla,  230,  68  Am.  Dec. 
464,  that  "in  cases  of  accounts,  of  agency,  of  apportionment,  of 
general  average,  of  contribution,  of  waste,  and  of  partnership, 
when  chancery  once  entertains  a  suit  upon  grounds  legiti* 
mutely  cognizable  in  that  court,  it  will  proceed  to  adjudicate 
other  matters  of  which  it  has  only  incidental  cognizance,  in 
order  to  avoid  a  multiplicity  of  suits." 

''Another  rule/'  says  Mr.  Story  (1  Story's  Eq.  Jur.,  sec. 
6^  k),  "respects  the  exercise  of  jurisdiction,  when  the  title 
is  at  law,  and  the  party  comes  into  equity  for  a  discovery,  and 
for  a  relief  as  consequent  on  that  discovery.  In  many  cases 
it  has  been  held  that,  where  a  party  has  a  just  title  to  come 
into  equity  for  a  discovery,  and  obtains  it^  the  court  will  go 
on,  and  give  him  the  proper  relief,  and  not  turn  him  round  to 
the  expenses  and  inconvenience  of  a  double  suit  at  law.  The 
jurisdiction  having  once  rightfully  attached,  it  shall  be  made 
effectual  for  the  purposes  of  complete  relief.  And  it  has  ac- 
cordingly been  laid  down  by  elementary  writers  of  high  repu- 
tation, that '  the  court,  having  acquired  cognizance  of  the  suit 
for  the  purpose  of  discovery,  will  entertain  it,  for  the  purpose 
of  relief,  in  most  cases  of  fraud,  account,  accident,  and  mis- 
take.' " 

In  the  case  at  bar,  the  bill  prays  for  discovery,  an  account- 
ing of  profits,  injunction,  damages,  and  general  relief;  and 
the  only  ground  of  objection  to  the  bill,  raised  by  the  second 
ground  of  defendants'  demurrer,  is,  that  the  bill  prays  dam- 
ages. 

That  a  man  whose  trade-marks  have  been  infringed  upon, 
as  in  this  case,  is  entitled  to  compensation  for  the  infringe- 
ment is  unquestionable,  and  it  strikes  us  that  it  makes  no 
difference  whether  the  compensation  to  which  the  complain- 
ant is  entitled  ia  called  profits  or  damages.    What  is  an 
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acoouv&ig  bat  the  method  bj  which  to  ascertain  the  com- 
plainant's damages,  or  compensation  for  the  wrong  and  injury 
done  him  by  the  defendants? 

That  the  complainant  is  entitled  to  damages,  see  Hostetter 
y.  Vonwinkle,  1  Dill.  329;  Pitt  v.  Hall,  2  Blatchf.229;  Ailantie 
Milling  Co.  ▼•  Rohimonj  20  Fed.  Rep.  217;  Graham  v.  Plate^ 
40  CaL  593;  6  Am.  Rep.  639;  Akirsk  y.  Billings,  7  Cash.  322; 
54  Am.  Dec.  723;  Stonebreaker  y.  Sianebreaker^  33  Hd.  252; 
Blackwell  y.  Wright,  73  N.  C.  aiO. 

A  party  whose  trade-mark  has  been  violated  is  entitled  to 
recover  all  profits  realized  by  the  wrong-doer  from  sales  of  the 
spurious  article,  and  also  damages  resulting  from  such  viola- 
tion: Graham  y.  PlaU,  40  Cal.  593;  6  Am.  Rep.  639;  Peltz  y. 
EicheU,  62  Mo.  171;  Marsh  y.  BiUings,  7  Cush.  822;  64  Am. 
Dec.  723;  Atlantic  Milling  Co.  v.  RMnson,  American  Trade- 
mark Cases,  904;  Hostetter  v.  Vonwinkle^  1  Dill.  829;  PitU  y. 
Hall,  2  Blatchf.  229. 

The  owner  of  a  trade-mark  is  entitled  to  nominal  damaget 
for  the  violation  of  his  trade-mark,  although  it  is  not  shown 
that  be  has  Bustained  actual  damages,  and  although  the  de- 
fendant's articles  are  not  inferior  in  quality  to  his  own:  BU^ 
field  V.  Payne,  4  Barn.  &  Adoh  410;  1  Nev.  &  M.  835;  Thomson 
y.  WinehesUr,  19  Pick.  214;  31  Am.  Dec.  135;  Rodgers  y.  No- 
will,  5  Cora.  B.  109;  Conran  v.  Joseph  Uhrig  Brewing  Co^ 
American  Trade-mark  Cases,  316. 

The  decree  of  the' court  below  granting  injunction  is  af* 
firmed,  but  the  order  sustaining  defendants'  demurrer  to  that 
part  of  the  bill  that  claims  damages  in  excess  of  profits  real* 
ized  is  reversed,  and  the  cause  remanded  for  further  proceed* 
ings  <»nsistent  with  this  opinioni  the  appellant,  El  ModeUe 
Cigar  Manufacturing  Company,  to  pay  all  costs  of  the  suit 

Appellants  filed  a  bill  for  a  rehearing,  which  was  denied. 

Maxwell,  J.  Appellants  are  not  satiefied  with  the  decis- 
ion, in  this  ease,  and  they  now  come*  wtth  applieation  for  a 
rehearing^  based  on  mistakes  of  the  court  in  the  opinion  ren- 
dered. 

The  first  mistake  complained  of  is  in  relation  to  a  state- 
ment of  the  oouri  respecting  allegations  of  appeUante  4n  re- 
gard to  climaiio  and  atmoepherie  conditions  in  Key  West,  as 
adapted  to  the  manufacture  and  preservation  of  cigars.  The 
court  asked  in  argument,  why  did  appelkmte  ''aver  in  tiie 
answer  that  the  atmosphere  in  Key  West  was  not  more  fiaye^ 
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able  for  the  manufacture  and  preservation  of  cigara  than  at 
points  north  of  that  place,"  etc.  So  far  ae  we  can  see,  this  is 
but  hypercritical,  in  that  the  word  *'  aver  "  was  used  instead  of 
the  word  ^^denj.''  Whether  it  was  an  averment  or  denial 
made  no  difiTerence  as  to  the  question  then  under  discussion, 
of  intention  to  injure  oonjplainant  by  the  use  of  simulative 
words  and  brands. 

The  next  ground  for  rehearing  is,  that  "  there  is  no  allega- 
lioii  in  the  bill  or  answer,  nor  is  there  any  proof,  that  O.  H. 
Chito  was  the  junior  member  of  the  firm  of  the  El  Modello 
Cigar  Manufecturing  Company,  yet  the  court,  in  its  opinion, 
asked  why  did  they  use  the  name  of  the  junior  member 
of  the  firm  in  combination  with  the  words  '  Key  West,' '  La 
Bstella,'  and  '  Bouquet' "  With  all  due  respect  to  counsel, 
this  seems  simply  frivoloas.  O.  H«  Gato  was  spoken  of  as 
the  junior  member  of  the  firm  because  in  the  list  of  four  part* 
nera  his  name  appeared  last.  But  whether  he  was  a  junior 
or  other  member  did  not  afieot  the  question  involved  in  the 
ose  of  his  name,  the  impressive  fact  being,  that  his  name  was 
used,  instead  of  any  other  of  the  four,  or  of  the  firm  name,  to 
direct  attention  to  the  brand  of  cigars. 

The  third  ground  for  rehearing  is,  that  there  was  a  mistake 
of  the  court  in  reference  to  the  La  Bstella  brand  of  cigars,  in 
aaying  that  the  defendants  '*  admit  the  allegations  of  the  bill 
to  be  true;  that  is  to  say,  that  they  intended  to  deceive  the 
public,  profit  by  the  de6eption,  and  to  injure  the  complain* 
ant''  The  paragraph  of  the  opinion  in  which  this  sentenoe 
occurs,  taken  altogether,  is  such  as  to  render  the  sentenoe 
Busceptible  of  reference  to  the  admission  of  defendants  under 
their  demurrer  to  the  bilL  In  this  view  the  statement  is  oor* 
rect  But  without  regard  to  that,  and  even  if  the  mistake  is 
a  substantive  one,  it  cannot  aflect  the  conclusion  of  the  courts 
for  there  is  still  the  **  Bouquet"  brand  not  touched  by  thk 
mistake,  which  fbrntshes  sufficient  ground  for  that  conolu* 
aion. 

A  rehearing  is  denied.       

TRAM-MAass— Iir  WnJ»  vat  as  AoQon»D.-*-Sv«ty  p«rtoB  has  tiM 
f%ht  to  me  h«  «wn  name  m  the  prMeostion  of  his  Iwahmti  CmtwtU  ▼.  Btth 
mrd,  121  N.  Y.  484;  18  Am.  St  Bapu  833^  and  note. 

TaADS-MAmxs-— Ikibihoimbnt  — FBAun.  —  A  trade*iiiark  imitated  in  a 

way  oalcnUted  to  deceive,  and  which  does  deceiye,  ordinarily  pmdent  person^ 

antitlet  them,  and  the  one  whose  label  it  hnitated,  to  proteotieaf  ii{f  ^ 

Jtoiiam,  77  Tml  M);  19  A».  8k  Befw  7M;  and  Mle^    Whva  eM  aMi  HiS 

AM.  St.  Bar.,  Vo&  ZXm.— W 
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trade-nArk  of  another*  tho  prMampthm  is  that  he  intends  to  deooiTe^  and 
that  ho  will  probably  raeoeed  in  hit  purpose,  and  injnnetion  will  issae  to  fo» 
strain  snoh  wrongfnl  use:  Keiler  ▼.  OoodHek  Oow,  117  Ind.  556;  10  An.  8t 
Bep.  9^  and  note;  Kmm^  ▼.  GWeii,  70  Md.  574;  Laughmau's  App^  ItH 
TtL  SL  1;  ffeum  t.  Brmctmam,  134  Pa.  81405;  SmaUii.  Samden,  118 Ind. 
105. 

TfUDB-iCARKS — Laghv.  —  Ladhes  in  the  proseention  of  a  claim  against 
one  who  fraodnlently  uses  the  trade-mark  of  another  may  not,  nader  the 
oircumstances,  preclude  the  relief  aonghtx  Averp  r.  MeikU,  85  Ky.  435;  7 
Am.  8t  Rep.  604. 

Tbadk-mabxs —  DAMAon.  —Where  one's  right  of  property  in  a  trado-msA 
has  been  violated,  he  may  oleet  to  olaim  damages  or  reqniro  the  wrong-doer 
to  aooonnt  for  profits:  AverpY.  MdUe,  85  Ky.  485;  7  Am.  8t  Eep.  90i,  aad 
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Taxatioit— Aasassiinrr  of  Car  Lotb  nr  BauE.  —Town  lots,  thon^  in 
the  same  block  and  oontignons  and  belonging  to  the  same  person,  shonld 
be  separately  assessed;  but  when  the  owner  lists  and  ralnes  snoh  lots 
in  bnik  for  the  purpose  of  assessment,  this  wilt  be  deemed  a  consent, 
and  will  estop  him  from  complaioing  that  the  assessor  did  the  sams  in 
making  the  assessment.    An  asseisment  so  made  will  not  hi  set  askUi 
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E»  D.  Begg$f  for  the  appellant. 
Fo9Ur  and  Ounby^  for  the  appellees. 

Maxwell,  J.  By  agreement  between  connsel  in  these  three 
caseB,  in  connection  with  the  case  of  Town  of  Kimvime$ 
City  T.  WiUiam  Cannon^  just  decided,  it  is  understood  that 
ihe  decision  in  the  latter  case  shall  control  in  these.  The 
complaint  and  the  issues  in  all  the  cases  are  the  same,  and 
under  the  agreement,  the  questions  of  law  involved  in  that  case 
must  be  ruled  in  the  same  way  in  these.  But  there  is  some 
difference  in  the  state  of  facts  as  to  the  assessment  of  the 
property  of  the  parties,  which  will  make  a  material  difference 
in  the  result  The  point  on  which  this  difference  arises  re* 
lates  to  the  listing  and  valuation  of  property.  In  the  Cannon 
ease,  his  property  was  not  listed  by  himself^  bat  by  the  as- 
sessor. In  the  other  oases,  each  of  the  parties  did  list  their 
property,  and  affix  valuations  thereto;  and  in  this  listing^ 
compared  with  that  of  the  assessor,  it  appears  that  he  adopted 
theirs  just  as  given  in  by  them,  and  that  he  valued  the  prop* 
erty  in  the  same  bodies  or  parcels  that  they  did,  though  affix* 
Ing  valuations  different  from  those  affixed  by  them. 
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We  find  that  in  ibis  state  of  facts,  tbe  doctrine  is,  that  m. 
party  whose  method  of  valuation  is  followed  should  not  \m 
heard  to  complain  against  this.  Blackwell  says:  *'  Town  loti^ 
though  in  the  same  block  and  contiguous  and  belonging  ta 
tbe  same  person,  must  be  separately  assessed,  unless  whexe- 
the  owner  consents  (as  where  he  himself  lists  them  as  one^ 
tract)."  SUiU  ▼.  Baler,  49  Tex.  768,  is  to  the  same  efiTect.  In 
that  case  it  was  held  that  the  lien  given  by  the  constitution  of 
Texas,  on  property  assessed  for  taxes,  "  is  a  charge  merely 
upon  each  separate  tract  for  the  tax  assessed  against  it";  and 
the  state  failed  to  recover  a  tax  assessed  on  several  lots  in 
Galveston,  because  they  were  assessed  in  bulk  as  of  a  gross 
value,  it  not  appearing  whether  the  lots  constituted  the  whole  or 
a  part  of  the  block,  ^  and  had  been  listed  by  the  owners  as  one 
tract  or  parcel  of  land***  But  the  court  said:  ^  We  are  not  ta 
be  understood,  however,  by  anything  which  we  now  or  hav» 
heretofore  said,  as  either  holding  or  intimating  that  either 
lots  or  blocks,  in  a  town  or  city,  or  originally  distinct  and 
■eparate  surveys  or  grants  in  the  oonntry,  if  listed  and  aa- 
sessed  by  the  owner,  or  with  bis  knowledge  and  approbation, 
as  a  single  tract  or  parcel  of  land,  may  not  be  subject  to  a  lien 
for  the  aggregate  tax  thus  assessed." 

It  would  seem  to  be  reasonable,  that  a  party  who  has  listedl 
and  valued  in  bulk  his  contiguous  lots  should  be  estopped 
from  compliuning  that  tbe  assessor  did  the  same.  Supposa- 
the  assessor  adopts  the  list  and  also  the  valuation  of  the  ownei^ 
surely  he  ought  not  to  be  permitted  to  complain  afterwards 
that  the  lots  were  not  valued  separately.  The  fact  that  ha 
valued  the  property  at  different  figures  from  those  of  tha 
owner  cannot  affect  the  consent  that  he  should  value  it  in 
bulk.  The  assessor  is  not  bound  by  the  owner's  valuation^ 
and  if  the  valuation  of  the  former  is  excessive,  redress  is  to  be 
obtained  in  the  manner  provided  by  the  statute. 

Our  conclusion  is,  that  the  assessment  in  each  of  these 
should  stand,  and  that  the  several  judgments  be  reversed. 


TiXATiov — AMuasMEKT — Towv  Lora — Town  lete  bmiI  ImmtgmnMf 
lirtad  Mil  valued  for  parpoMs  of  aMetsnieat:  Feopk  ▼.  Ommk^  70  Od.  SM 
Am  aatMinMnt  of  Mvenl  town  loto  togethor  ia  ono  poreil  or  traot  ia  void,  if 
tho  owar  did  not  retuiathoai  to  the  ■■«■■»  aoawhel^  aid  did 
to  awifca  n  ffotamj  Oufwofadw  v.  JTod^  TIChL  di> 
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Ex  PARTS   HaKKOL 
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fvD«s.  —  IwTiRgar  WmcH  BnoaALims  a  jii4g«  to  rft  Id  »  oan  iifid«r  tb« 
Florida  ttaAafe*  n  «  yperty  SattKit  is  the  «etMa  «r  tte  reialt,  in  ecm- 
tnidirtiBofciDii  te  anMninwfe  of  feetiag.  or  ^aopatlij.  or  kaa  thai  wonld 
diaqnatify  a  jnror. 

Jin>OB.  —  ArriNiTT  Whioh  D^aAurissA  jn^  to  tit  in  a  omo  ia  the  tio 
arising  from  marriage  l>6twean  the  husband  and  the  blood  relations  of 
the  wife,  and  between  the  wife  mnd  the  blood  rdatioas  of  the  hosband. 
There  is  no  aAnitjr  hotarosM  ikm  IdanMn  «f  tliaivili  aid  thooe  of  tho 
hMband,  and  wee  tmm.  &bco  Ahe  JiMbaadW  hcothor  and  Am  wtle'a 
flitter  have  no  affinity,  and  the  aame  ia  true  of  fcheiuuband'e  brother  and 
the  wife's  brother. 

Jtjdox— Taots  Which  do  hot  VraqoAUTT,  — Hkm  facts  that  a  Judge  has 
lioarded  miA  his  iistesuia4aw,  mko  tea  been  a  fcofnont  visitor  «*  his 
kams  iomotimes  ifaiyiig  4bom  aoiml  days^  awl  ihait  the  Judge  has 
been  aad  is  a  great  arimiror  and  iriend  i>f  Aiueother  of  aooh  sister-in- 
law,  and  regards  him  as  scrupuloosly  honesty  will  not  disqualify  such 
Judge  from  presiding  at  the  tnal  of  snoh  l>rOther  for  a  erimioal  offense. 

Bail  —  Jwoit — DiBQrAUWCAtfoir,— Wliore  ■>•  |ioi  sou  neoooed  of  a  batlable 
offsnae  is  tsfcen  bofiars  the  sHwt  <od  n  aqpffioitf oi  lor  hail,  and  Um 
Jndgo  rofoses  to  not  4m  liMgsanndthait  Jw  is  dis^oalifiedv^ho  appellate 
oonrt  will  grant  bail  conditioned  forihsAppearanoe  of  the  accused  for 
trial,  upon  a  showing  on  kdbeae  eoi-pus  that  such  judge  ia  not  disqualified 
to  act  in  the  case. 

Tranl  TT.  Pope  and  0.  J.  HI  Summers^  for  the  petitioner, 

WiUiean  B.  Lamar j  attomey^^^eneralf  for  ike  BltAi. 

Banbt,  G.  J.  The  petitioner  was  arrested  en  a  cliarge  of 
robbery,  and  an  information  was  filed  against  him  in  the 
oriminal  court  of  record  of  Duval  County,  and  he  was  brought 
into  that  court  for  arraignment,  whereupon  the  judge,  the 
Hon.  Loton  M.  Jones,  refused  to  ta^e  any  action  in  the  cause, 
either  to  try  him  or  to  admit  him  to  bail,  although  the  peti- 
tioner announced  his  willingness  and  readiness  to  be  tried, 
and  offered  bail  with  good  and  sufficient  sureties.  The 
reasons  given  by  the  judge  for  his  course  are,  that  he  is  the 
brother  of  the  husband  of  a  sister  of  petitioner,  and  is  there- 
fore disqualified  to  take  any  action  in  the  cause;  and  further, 
he  has  boarded  with  his  said  sister-in-law,  and  she  is  and 
has  been  a  daily  visitor  to  his  houie,  reimiiiiing  there  some- 
ttwes  for  dajpfl,  ai^il  petitioner  lias  aleo  been  a  visitor  to  hie 
house,  and  he,  the  judge,  has  alrrarys  been  a  great  admirer 
and  friend  of  the  petitioner,  and  has  always  regarded  him  as 
ecrupulously  honest;  and  these  considerations  lead  him  to 
fear  that  he  might  not  be  able  to  do  the  state  justioei 
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Bmag  »  tht  outodj  of  the  Aarilt  m^mpkt^hmKmt  ufOD 
ib#  iDfiprmatioDy  under  the  above  oireumiitaiiCM;  Harns  ap- 
plied to  eeeof  the  jostkes  of  Uuaeowi  6m  awrieef  haheai 
c«r7>N«y  which  he  UBnedy  makkig  it  leturnable  hefbre  the 
Gourty  and  therflheBkff  haa  nuMfe a  vetumia keying  with  the 
abore  laaU  atated  ia  the  pelkioB. 

The  petitioner  aaka  ta  be  diacharged  or  admitted  te  baiL. 

The  act  of  Deeember  4, 1862*  previdMi  ttat  "^na  judge  ef 
aoy  court,  or  juatice  of  the  peaces  shfltU  sit  er  praoide  in  amy 
cause  to  which  he  k  a  partj,  <a  ua  whi<^.  Ira  ia  lAtarested,  or 
in  which  he  would  be  exchided  frona  beinc  ^  jurer  bgr  reaaon 
of  interest,  eonsanguioitj,  or  affinity  to  9ikh»  eC  the  parties; 
nor  shall  he  entertaiii  any  anotiooi  in:  the  cause  ether  thaa  to 
have  the  same  tried."  It  aiso  makee  it  the  duty  ef  the  judge 
or  justice  so  incompetent  to  retire  of  hia  own  motiott  without 
waiting  for  an  ai^Iicatioa  to  thai  effect,  and  deelaiM  imid  ail 
judgments,  decrees,  or  orders  made  by  a  justice  so  disqualified; 
McClellan's  Digest,  p.  837,  sees.  28, 2flL. 

Judge  Jones  is  not  a  party  to  this  proceeding,  nor  is  it  the 
proper  remedy  for  obtaining  an  adjuthcatioa  between  the  state 
and  him,  or  the  prisoner  and  the  judge,  upon  the  question  of 
his  qualification  in  the  premiseaor  pow«r  to  try  the  petitioner, 
and  directing  him  to  pvooeed  in  the  cause  aa  it  is  his  duty  to 
do  if  he  ia  not  disqualified:  SUde  ss  rd.  ▼.  Walker,  26  Fla. 
66L  Still,  it  is  urgiMi  on  behalf  of  petftioner  that  the  judge  is 
disqualified,  and  £ur  thia  reason  he  sheuU  be  discharged  or 
bailed,  aa  under  the  circumstanosa  his  detention  will  amount 
to  indefinite  imprisonment  If  he  ie  disqualified  to  hear  the 
eause,  and  such  disqualification  is  ground  for  the  petitioner's 
discharge,  he  should  be  given  his  liberty;  eo  without  mean- 
ing to  conclude  Judge  Jones  open  the  question  in  any  direet 
proceeding  against  him,  but  merely  aa  an  answer  topetitioa* 
er's  claim,  we  must  give  our  yiewa  on  the  subjeot 

The  interest  that  disqualifies  a  judge  under  the  statute  iaa 
property  interest  in  the  action,  or  ita  result^  in  contradiction 
to  an  interest  of  feeling,  or  sympathy,  or  bias  that  would  dis- 
qualify a  juror:  Saub  t.  Freeman,  24  Fla.  209;  12  Am.  St. 
Kep.  190;  Ochue  ▼•  Sheldon,  12  Fla.  188.  There  is,  of  course, 
no  consanguinity  between  Harris  and  Judge  Jones.  Is  there 
any  aflSnity?  Not  aeoordin^^  to  any  law  we  can  find  on  the 
subject.  Affinity  is  the  tie  arising  from  marriage,  betwixt 
the  husband  and  the  blood  relations  of  the  wife,  and  betwixt 
the  wife  and  the  blood  relatione  of  the  husband;  but  there  is  no 
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affinity  betwixt  tbe  kinsmen  of  the  wife  and  tboee  of  the  bus- 
band,  or  vice  versa;  thus,  say  the  books,  the  husband's  brother 
and  the  wife's  sister  have  no  affinity.  The  same  must  be  true 
of  the  husband's  brother  and  the  wife's  brother:  See  title 
^^Affinity  "  in  the  law  dictionaries  of  Tomlin,  Bouvier,  Abbott, 
Rapalje  and  Lawrence.  There  is  no  affinity  between  the  blood 
relatives  of  the  husband  and  blood  relatives  of  the  wife:  Pad* 
dock  V.  WeUSj  2  Barb.  Ch.  331 ;  Carman  v.  NeweU,  1  Denio,  25; 
Spear  v.  Rotnnean^  29  Me.  531;  Waterhouae  v.  Slariin^  4  Peck, 
878.  These  authorities  and  those  cited  in  them  show  beyond 
question  that  there  is  no  affinity  between  Judge  Jones  and  the 
prisoner.  Moreover,  in  view  of  the  doctrine  in  the  case  of 
Leefe,  2  Barb.  Ch.  89,  by  Chancellor  Walworth,  citing  Mooere 
T.  Whiiej  6  John.  Ch.  860,  by  Chancellor  Kent,  it  is  question- 
able whether  the  statute  operates  as  to  affinity  in  a  case  like 
this,  where  the  constitution  has  created  a  court,  and  made 
no  provision  for  a  trial  by  another  judge  or  tribunal.  The 
other  circumstances  upon  which  the  judge  bases  his  fear  that 
he  will  not  be  able  to  do  justice  to  the  state  are,  as  indicated 
above,  not  such  interest  as  disqualifies  him,  nor  is  the  pres- 
ence of  the  apprehension  any  good  evidence  that  he  will  not 
be  careful  or  able  to  do  justice. 

The  offense  is  bailable  under  our  constitution  and  laws, 
and  the  prisoner  should  not,  under  the  circumstances,  be 
denied  the  right  of  bail,  particularly  as  no  steps  have  been 
taken  by  the  state  to  test  the  correctness  of  Judge  Jones's 
position.  The  proper  order  will,  if  it  shall  be  necessary,  be 
made,  on  application  of  counsel  for  petitioner,  for  inquiry 
into  the  circumstances  of  the  alleged  offense  with  a  view  to 
fixing  the  amount  of  the  bail,  which  will  be  conditioned  in 
the  form  usual  and  proper  in  such  cases,  for  his  appearance 
A>efore  the  criminal  court  of  record  of  Duval  County,  at  the 
rtime  or  times  to  be  specified  under  our  direction  in  the  bail 
>piece. 

It  will  be  ordered  accordingly. 

7UDGBS,  DiSQUALincATKXzrg  OF.  —  Eelatioiuhip  U  m  Pctriff  or  Attornty.  — 
^  judge  is  not  disqualified  from  sitting  in  a.cas*  for  the  reason  that  his 
-wife  is  a  cousin  of  one  of  the  parties:  BUdoek  t.  W^tidrup^  S4  6a.  145;  SS 
Am.  St.  Rep.  350,  and  note;  nor  because  his  brother  Is  the  attomej  for  one 
»of  the  litigants:  Pairiek  t.  Oroioe,  15  OoL  643;  but  he  is  disqualified  whea 
he  himself  is  a  nephew  or  eousin  of  one  of  the  parties:  Horton  ▼.  Ilomtrdt 
79  Mich.  642.  Under  the  statutes  of  Vermont,  a  deposition  cannot  be  ex* 
eluded  merely  because  the  party  offering  it  is  a  second  cousin  ql  the 
Irate  before  whom  it  was  taken:  Seed  ▼.  Newcomh^  62  Vt.  7& 
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InUrtti  or  Bku,  —  A  judge  »  disqualified  from  trying  a  case  in  the  reaolt 
of  which  he  may  be  interested  as  a  party:  Limerick  ▼.  MurlaU,  43  Kan.  318; 
but  he  is  not  disqualified  because  he  was  an  unsuccessful  bidder  for  the 
property  about  which  there  ia  coutroveray:  PatiHek  v.  Crowe^  16  CoL  54S. 
*$ee  SauU  v.  Freeman,  24  Pla.  209;  12  Am.  St.  Rep.  UK). 

PreviouM  Connection  wiih  the  Litigation.  — Tliat  an  attorney  was  defendant's 
^nnsel  in  a  criminal  case  does  not  disqualify  him  from  trying  a  case  arising 
from  the  forfeiture  by  the  accused  of  his  bail  bond:  Hobbe  ▼•  CampbfH  79 
Tex.  3<50.  The  defendaut*s  father  aud  step-mother  having  been  killed  at 
the  same  time,  aud  defendant  being  on  trial  for  the  murder  of  his  father, 
the  trial  judge  is  not  disqualified  by  reason  of  the  fact  that  before  he  became 
{ndge  he  was  consulted  by  a  brother  of  the  step-mother  as  to  the  distriba- 
tion  of  the  estate:   Wool/olk  ▼.  State,  85  Oa.  69. 

Age.  —  In  New  York,  a  judge  is  disqualified  to  serve  as  a  judge  after  the 
termination  of  the  year  during  which  he  shall  arrive  at  the  age  of  seventyi 
PeopU  y.  Wempie,  116  K.  Y.  302. 


Savannah,  Florida,  and  Western  Railway  Com- 
pany V.  Harris. 

[26  PLoaiDA,  148.] 

Common  Carriers  —  Liabtlttt  of  Connbctino  Links.  —A  connecting  car- 
rier is  bound  only,  in  the  absence  of  special  contract,  to  safely  carry  over 
its  own  line  and  to  safely  deliver  to  the  next  carrier. 

Common  Carbisbs  •—  Ordsr  and  Burden  or  Proof  in  Casr  of  Loss.  — 
In  an  action  against  a  railroad  company  to  recover  for  goods  lost  by  it 
as  a  common  carrier,  the  burden  of  proof  is  first  on  the  plaintiff  to  show 
delivery  and  acceptance  of  the  goods  to  be  carried,  and  secondly,  the 
loss  and  the  value  thereof  The  burden  is  then  shifted  on  the  carrier  to 
disprove  these  facta  by  a  preponderance  of  evidence,  or  that  the  loss 
was  occasioned  by  the  act  of  Ood  or  the  pnblio  enemy,  or  that  the  goods 
contained,  in  their  nature,  elements  of  destruction  occasioning  their  loss. 

Common  Cakribrs  —  Connbotino  Links-— Liabilitt  of  Laot  or  Intkr* 
MSDIATB  Carrixr.  —  Where  goods  transported  by  connecting  carriers 
■re  lost  or  injured,  and  the  last  carrier  is  sued  therefor,  it  will  be  held 
liable,  in  the  absence  of  proof  that  the  loss  or  injury  occurred  on  some 
preceding  line,  on  the  presumption  that  the  goods  were  delivered  to  it 
in  the  same  good  condition  in  which  they  were  delivered  to  the  first 
carrier. 

Fleming  and  Daniel j  for  the  appellant. 
A*  W.  CoekrM  and  San  for  the  appellee. 

Maxwell,  J.  The  action  is  by  appellee  against  appellant, 
for  damages  occasioned  by  the  loss  of  goods  and  injury  to 
goods  while  being  transported  from  Charlotte,  New  York,  to 
BuflTalo  Bluff,  Florida.  The  bill  of  lading,  given  by  the  New 
York  Central  and  Hudson  River  railroad,  was  for  one  car  of 
household  goods  and  building  material  received  from  Gtoorge 
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L.  Harris^  with  deatiiiatioii  to  him  at ''  Buffalo  Bluff,  Florida,yi& 
Palatka,  without  transfer."  It  is  unnecessary  to  consider  the 
matters  connected  with  the  first  count  of  the  declaration,  and 
the  first,  second,  and  third  pleas,  intended  as  defenses  to  that 
count  These  relate  to  the  claim  of  plaintiff  that  defendant 
became  responsible  for  the  loss  and  damage  because  it  did 
not  deliver  the  car  to  the  next  succeeding  road  running  to 
Palatka,  as  the  bill  of  lading  required;  and  it  is  apparent 
from  the  record  that  the  verdict  of  the  jury  in  favor  of  plain* 
tiff  could  not  have  been  founded  on  that  count,  as  this  would 
have  been  directly  against  the  evidence,  under  the  charge  of 
the  court  for  defendant,  that  unless  defendapt  had  knowledge 
of  that  clause  of  the  bill  it  was  not  bound  thereby.  Whethflr 
that  charge  was  correct  is  a  question  not  involved  in  this  ap- 
peal. But  it  was  shown  by  the  evidence  that  defendant  was 
not  informed  of  the  directions  of  the  bill  of  lading,  and  that 
it  forwarded  the  goods  to  Buffalo  Bluff  by  a  connecting  line 
of  steamers  from  the  terminus  of  its  road  to  that  point  in 
accordance  with  the  way-bill  from  an  intermediate  road, 
which  did  not  contain  the  words  ^'  via  Palatka,  without  trans- 
fer." Under  the  charge  of  the  court,  therefore^  the  jury 
could  not  have  found  for  the  plaintiff  on  the  issuea  made 
from  the  first  oount  and  the  three  pleas  tberela 

The  second  count,  resting  somewhat  on  the  bill  of  lading, 
we  also  pass  by,  as  we  think  the  real  merits  of  the  case  are 
to  be  determined  on  the  issuea  made  under  the  third  oount^ 
which  is,  substantially,  as  follows:  That  defendant  rsceivea 
the  car-load  of  goods,  undertaking  to  safely  keep,  transport 
and  deliver  the  same,  but,  not  regarding  its  duty  as  a  com* 
mon  carrier,  acted  so  carelessly  and  negligently  that  by 
reason  thereof  the  said  goods  and  prqperty  of  plaintiff  were 
as  to  part  wholly  lost,  and  as  to  other  part  greatly  damaged. 
One  plea  is,  that  defendant  safely  carried  the  goods  over  its 
line  and  delivered  the  same  to  the  next  carrier  in  the  same 
condition  as  they  were  received;  and  another  plea  is,  that 
whatever  injury  and  damage  there  was  to  said  goods  waa 
caused  by  the  careless  and  negligent  pacdring  of  the  same  by 
the  plaintiff  Issue  was  joined  on  these  pleas;  and  the  ques* 
tions  now  to  be  considered  are  those  which  arose  during  the 
trial,  on  the  evidence  and  the  charges  of  the  court  connected 
with  this  part  of  the  controversy.  The  evidence  shows  that 
the  goods  were  delivered  to  the  initial  carrier  in  apparent  good 
order«  and  that  the  cat  in  which  tiiey  were  stored  lor  trans* 
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portatioQ  was  received  by  defendant  to  be  traraported  over 
its  road  without  other  eoatraot  tbaa  saoh  as  attached  to  one 
of  the  iateriuediaie  carriers  between  the  initial  and  last  oar* 
rier,  and  that  the  goods  unladen  from  the  oar  by  defendant 
ai  Jacksonville,  Florida^  were  forwarded  to  the  point  of  desti* 
natioa  as  mentioned  in  the  erroneoos  way-bill  from  another 
intermediate  carrier.  Some  of  the  gooda  were  lost  and  others 
were  damaged,  and  the  recompense  awarded  by  the  jury  to 
plaintiff  for  his  loss  and  damage  was  $866.75,  $87  of  which 
waa  remitted  by  plaintiff.  But  the  evidence  doea  not  disclose 
where  the  loss  or  damage  occurred,  except  as  to  damage  to 
building  material,  estimated  at  sixty  dollars,  and  some  of 
that  damage  the  plaintiff  himself  attributes  to  the  People's 
Line  of  boats,  to  which  defendant  delivered  the  material  to 
be  carried  to  Buffalo  Bluff.  It  appears,  'however,  from  the 
testimony  of  plaintiff,  that  in  an  itemized  estimate  of  his  loss 
aiid  damage,  the  aggregate  amount  is  even  greater  than  the 
amount  of  the  verdict,  so  that  the  verdict  may  not  have  in- 
cluded this  sixty  dollars,  or  the  remittitur  may  have  been 
intended  to  cover  it  along  with  other  items  that  made  up  the 
eighty-seven  dollars.  At  any  rate,  the  record  does  not  inform 
oa  ottierwise,  and  upon  scrutinising  all  the  other  items,  we  see 
none  leas  likely  to  have  entered,  into  the  verdioti  or  more 
likely  to  have  entered  into  the  remitiitw^* 

In  tha  abseooo  of  evidence  to  ^ow  where  all  other  loss  and 
damage  occurred,  wa  must  resort  to  the  rules  which  gov^n 
in  such  cases.  The  contract  with  the  initial  road,  as  shown 
by  the  bill  of  lading,  was»  that  it  was  '*  not  to  transport  the 
.  •  .  .  goods  beyond  the  limit  of  terminus  of  its  own 
road."  Hence  its  liability  would  be  discharged  upon  deliv- 
ering the  ear  to  the  next  connecting  road,  with  the  contents 
in  as  good  condition  as  when  received,  and  each  succeeding 
road  in  the  series  over  which  the  transportation  was  to  be  made 
would  be  discharged  upon  like  delivery.  As  expressed  by 
Justice  Field  in  Myrick  v.  Michigan  Central  R.  R,  Co.j  107 
U.  S.  107,  *'  the  general  doctrine  as  to  transportation  by  coob* 
necting  Unes,  approved  by  this  court,  and  aldo  by  a  majority 
of  the  state  courts,  amounts  to  this:  that  each  road,  confining 
itself  to  its  common-law  liability,  is  only  bound,  in  the 
absence  of  a  special  contract,  to  safely  carry  over  its  own 
route,  and  safely  to  deliver  to  the  next  carrier,  but  that  any 
one  of  the  companies  may  agree  that  over  the  whole  route  its 
liability  shall  extend.    In  the  absence  of  a  special  agreement 
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to  that  eflTect,  such  liability  will  not  attach."  The  same 
court  had  previously  said,  in  Railroad  Co,  ▼.  Manvfacturing  Co^ 
16  Wall.  318,  that  the  "rule  which  holds  the  carrier  only 
liable  to  the  extent  of  its  own  route,  and  for  safe  storage 
and  delivery  to  the  next  carrier,  is  in  itself  so  just  and  reason* 
able  that  we  do  not  hesitate  to  give  it  our  sanction.''  See 
also  Knight  v.  Providence  and  Worcester  R.  R,  Co,^  9  Am.  A 
Eng.  R.  R.  Cas.  90,  and  Borrought  v.  Orand  Trunk  R.  R,  Co,^ 
32  Am.  &  Eng.  R.  R.  Cas.  467,  and  note  474.  There  was 
no  special  contract  in  the  present  case  except  that  with  the 
initial  road,  so  that  each  of  the  connecting  roads,  on  receipt  of 
the  car,  was  only  responsible  for  its  own  default 

The  rule  as  to  the  loss  of  goods  is  correctly  stated  by  Borer, 
we  think,  as  follows:  ''In  an  action  against  a  railroad  com- 
pany for  goods  lost  by  it  as  a  common  carrier,  the  burden 
of  proof,  first,  is  on  the  plaintiff  to  prove  the  delivery  and 
acceptance  of  the  goods  to  be  carried;  and  secondly,  the 
loss,  and  the  value  thereof.  This  makes  a  Tprima  jojAt 
case  for  the  plaintiff.  To  absolve  the  defendant  from  such 
prima  facie  liability,  the  burden  of  proof  is  then  changed  to 
the  defendant,  and  it  devolves  upon  him  to  overcome  plain* 
tiff's  testimony  by  a  preponderance  of  contradictory  evidence; 
or  else,  being  unable  to  do  so,  the  burden  of  proof  then  rests 
upon  the  defendant  to  show  the  loss  to  have  been  occasioned 
by  the  enemies  of  the  public  or  by  the  act  of  Ghxi.  In  default 
of  such  showing  of  either  the  one  or  other  of  these  defenses,  or 
of  overcoming  plaintiff's  evidence,  the  liability  rest;  upon  de- 
fendant, unless  the  goods  themselves  contained,  in  their  nature, 
elements  of  destruction  occasioning  their  loss.  In  that  case, 
this  must  be  alleged  and  proven  by  defendant."  Defendant 
may  also  relieve  itself  by  showing  legal  contract  exemption. 

It  is  shown  by  the  evidence  that  the  car  was  delivered  to 
defendant's  road  at  Jesup,  Georgia,  and  was  transported 
thereon  to  Jacksonville.  The  loss  of  a  portion  of  the  goods, 
and  the  value  of  the  same,  is  also  shown;  but  where  the  loss 
occurred  —  whether  on  defendant's  line  or  some  other — is 
not  shown.  In  such  case,  there  being  several  carriers,  and 
no  contract  except  with  the  initial  one,  the  law  is,  if  the  last 
carrier  be  sued,  that  it  will  be  held  liable,  on  the  presumption 
that  when  the  car  was  delivered  to  it,  the  contents  were  the 
same  as  when  started  by  the  first  carrier.  And  this  presump* 
tion  applies  also  to  the  condition  of  the  goods  the  car  eon* 
tained:  See  Sviiih  v.  New  York  Cent  R.  R.  Co.,  43  Barb.  225; 
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Dixon  Y.  Riehnumd  etc.  R.  R.  Co.^  74  N.  C.  638;  Laughlin  ▼. 
Chicago  etc.  Ry  Co.,  28  Wis.  204;  9  Am.  Rep.  495;  Shriver  v. 
Siovz  City  etc.  Ry  Co.,  24  Minn.  506;  31  Am.  Rep.  853;  lAn 
V.  Terrt  HauU  etc.  R.  R.  Co.,  10  Mo.  App.  125;  Leo  ▼.  St.  Paid 
etc.  Bfy  Co.,  80  Minn.  438;  Montgomery  etc.  Ry  Co.  v.  Culver, 
75  Ala.  587;  51  Am.  Rep.  483.  The  reason  of  the  rule  of 
evidence  is  founded  upon  the  better  means  the  connecting 
carriers  have  to  ascertain  where  the  loss  occurred.  In  the 
nature  of  the  business,  the  party  employing  the  transportation 
is  not  expected  to  follow  up  his  goods  to  see  that  each  carrier 
makes  proper  delivery  to  the  succeeding  one;  but  his  reliance 
18,  and  the  duty  of  each  carrier  is,  that  the  goods  shall  be 
delivered  as  received.  If  not  delivered  at  the  point  of  final 
destination,  it  is  bat  reasonable  that  the  last  carrier  should 
account  for  them,  and  bear  the  responsibility  of  loss,  if  not 
able  to  show  it  never  received  them.  Public  policy  requires 
this,  under  the  system  of  transportation  over  several  lines  of 
road,  for  the  protection  of  those  who  engage  in  such  com- 
merce, because  there  is  less  hardship  upon  the  carrier  to 
trace  the  loss,  it  being  ordinarily  impracticable  for  the  owner 
to  trace  it  without  great  trouble  and  expense,  and  sometimes 
to  the  consumption  of  the  value  of  the  property  lost.  Com- 
menting on  the  first  three  of  the  above  cases,  in  a  note  to 
Knight  v.  Providence  etc.  R.  R.  Co.,  9  Am.  &  Eng.  R.  R.  Cas. 
90,  the  writer  aptly  says  that  they  "are  based  on  the  soundest 
principles  of  public  policy.  When  a  shipper  consigns  his 
goods  to  a  line  of  connecting  carriers  to  be  carried  to  the 
point  of  destination,  he,  of  course,  loses  all  srght  of  and  all 
control  of  them.  If  an  injury  occurs  or  a  loss  is  occasioned 
while  en  route,  he  has  no  conceivable  means  of  proving  in 
whose  hands  they  were  at  the  time  of  the  loss  or  injury.  It 
is  therefore  perfectly  proper  to  shift  the  burden  of  proof  on 
the  carrier  who  is  sued."  In  Smith  v.  New  York  Cent.  R.  R, 
Co.,  43  Barb.  225,  the  doctrine  is  expressed  as  follows:  "  The 
general  rule  is,  that  things  once  proven  to  have  existed  in  a 
particular  state  are  to  be  presumed  to  have  continued  in  that 
state,  until  the  contrary  is  established  by  evidence,  either 
direct  or  presumptive.  ....  Unless  this  rule  is  to  be  applied 
to  goods  delivered  to  be  transported  over  several  connecting 
railroads,  there  would  be  no  safety  to  the  owner.  It  would 
often  be  impossible  for  him  to  prove  at  what  point  or  in  the 
bands  of  which  company  the  injury  happened.  But  give  to 
aach  party  the  benefit  of  the  presumption  that  the  goods  he 
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hMidaliviMd  id  good  oder,  in  stMh  OMe,  contfniipd  jbq  mrtS 
tbey  Game  te  the  pooaeanoa  of  tfaa  oompsaj  whieh  dfiliTo^ 
tbea  at  tha  plana  of  deatinafcioa  in  a  damaged  aQnditian,  aad 
hia  righto  will  ba  coaapletaty  protectad.  The  buidea  ia  then 
ahillad  upon  tta  lattar  oooipaBy  of  provia|[  ttat  ma/eb  goods 
eama  to  ha  poaaaaaion  ia  a  damaged  cooditiaB,  bj  way  of  de- 
fanaaL  Thia  ptooi  iho  laitar  corapaoy  caa  alwaya  mako  much 
mmo  eaailj  and  readily  than  tha  oonverae  can  be  pmved  bj 
the  owner.  Thia  ia  in  perfect  harmony  with  a  wcU-aetUad 
mla  of  law  aa  an  ezAeption  to  the  general  rale.  Tha  gaueral 
role  ondoubtedly  ia,  that  tha  burden  of  proof  ia  alwaya  npoa 
Ibe  party  who  aaaeita  tha  exiatence  of  any  faei  wfaick  infeis 
legal  reapoaaifadlity.  Bat  the  exoeption  ia  equally  well  es- 
tahliahed,  thai  ia  every  case  that  oaaa  probandi  liaa  on  the 
party  who  ia  intareated  to  aupport  hia  eaae  by  a  particular 
fact  whieh  liea  move  particularly  witlun  hia  knowledge,  or  of 
which  he  muat  be  auppoaad  to  be  eogniiant.  I£  the  aubjectr 
matter  of  a  negative  averment  liea  peculiarly  within  the 
knowledge  of  the  other  party,  the  averment  ia  taken  aa  true, 
unleaa  diapraved  by  that  party/' 

The  caaea  cited«  except  one»  relate  to  tha  laat  carrier. 
Strictly  qpeating,.  the  defendant  in  thia  oaaa  waa  not  the 
laat  canriea;  but  ia  the  caae  o£  ileni^eaiery  a(c.  Sy  Co, 
V.  Calvar,  7&  Ala.  5&7«  51  Am.  Rep.  483,  it  ia  held  that  the 
aasae  preaomptioa  which-  appliea  a^ainat  the  laat  alao  applies 
to  an  intermediata  carriar.  And  sk  would,  aeem  that  ao  £»* 
aa  the  contenta  of  a  box  or  car  are  concerned,  or  the  condition 
of  those  contenta,.  the  pneaamption  which  attachea  to  the  laat 
oarriv  muat  neceaaacily  attack  to  each  preceding  one  aCter 
the  first,  for  there  could  not  be  auch  a  pteaumption  against 
the  laat  carrier  except  through  a.  continuity  of  preaumptieiis 
againat  thoae  preceding.  The  defendant,  therefore,  muat  be 
held  to  have  received  tha  car  juat  aa  it  left  the  point  of  origi- 
nal departuie;  and  it  atanda  in  the  relation  of  laat  carrier, 
according  to  tha  principle  which  binde  the  laat,.  because  by 
ita  action  it  waa  in  position  to  know  what  gooda  were  in  tbe 
car  when  diacbasged,  asid  tha  condition  of  thoae  goods.  The 
reaaon  the  kat  carriisr  is  held  liable  in  auch  caaea  ia,  that  it  is 
aappoaed  tx^  know  what-  it  received  aad  delivered.  Tlie  same 
reason  appliea  in  tbaa  case>  tode&ndanl  It  received  and  dis- 
charged tha  car.  It  knew,  or  ought  tO'  have  known,  wbM 
gooda  the  car  contained,  and  what  waa  tbe  condition  of  those 
gooda..    Ito  obligation,  waa  to  deliver  the  gpoda  to  the  uext 
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onrier  in  like  ^antitj  and  condKion  as  thej  mm  received. 
Did  ii  do  that?  There  is  nothing  to  show  that  it  did.  The 
Btnmgest  evidenoe  for  defendant  that  it  did  was  that  one  of 
its  agents  broke  the  seal  upon  the  car,  took  out  what  was 
foaod  in  it,  and  d«liTered  the  same  to  the  People's  Line  of 
boats,  alleged  to  be  the  next  and  final  carrier.  But  this  evi- 
dence &ilB  to  show  what  was  delivered,  or  whether  the  lost 
goods  were  included  in  the  delivery,  —  a  fact  peculiarly  within 
the  knowledge  of  defendant,  after  opening  the  car  and  deliv- 
ering its  cooteniB.  The  burden  <^  proof  was  on  defendant  to 
show  fall  delivery,  having  been  brought  to  that  duty  by  the 
presumption  that  on  receiving  the  car  for  transportation  all 
the  goods  were  in  the  car.  But  we  go  no  further  as  to  the 
liability  of  intermediate  conneciiog  lines  than  is  authorized 
by  the  dreunistanceB  of  this  caee,  which  so  nearly  assimilate 
it  to  that  of  a  last  carrier. 

As  to  the  injury  to  the  gooda  when  taken  from  the  car,  there 
is  no  dispute  in  regard  to  the  broken  state  of  a  tool-chest.  The 
other  goods,  acoording  to  some  testimony  for  appellant,  were 
not  damaged,  Imt  this  seems  inconsisteni  with  the  labored 
effort  to  show  that  the  goods  were  badly  packed  in  the  car, 
and  is  in  conflict  with  the  evidence  of  a  witness  for  appellee, 
who  received  the  goods  for  the  People's  Line.  He  says:  *^Tbe 
goods  wese  ia  very  bad  oondition.  They  wen  broken  up;  the 
boxes  were  all  enaashed  up,  and  a  tool-diest  was  broken  right 
in  two."  When  asked  where  he  first  saw  the  broken  furni- 
tare,  he  said:  *'If  I  am  not  mistaken,  it  was  in  the  evening, 
and  the  damaged  goods  were  in  the  car.  They  were  badly 
imashed  up.  I  don't  think  they  were  broken  in  taking  out." 
It  was  the  province  of  the  jury  to  decide  between  the  parties 
in  this  conflict  of  evidenoe,  and  this  court,  in  the  absence  of 
anything  to  show  improper  influence  operating  on  their  minds, 
will  not  disturb  their  finding. 

The  sum  of  the  situation,  then,  is  this:  The  eontents  of  the 
ttr  were  delivered  to  the  first  carrier  in  '*  apparent  good  order,'' 
and  the  jury,  in  the  absence  of  proof  to  the  contrary,  were  au- 
thorized to  presume  that  when  delivered  to  defendant  the 
<sontents  were  all  siill  in  the  cai;^  and  uninjured.  It  was  then 
^  duty  of  defendant  to  show  delivery  in  the  same  condition 
to  the  next  carrier.  It  has  not  done  this;  and  having  dis- 
charged the  oar,  and  being  thereby  in  position  to  know  what 
it  did  deliver,  and  having  failed  to  show  that  in  making  de« 
^ntf  to  the  People'e  Urn  it  delivered  the  goods  that  were 
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loet,  and  that  auoh  as  were  delivered  were  in  the  condition  in 
which  it  received  them,  the  jury  were  fdrtber  authoriaed  to 
presume  that  the  loss  and  injury  occurred  on  its  line,  except 
as  to  that  part  of  the  injury  shown  to  have  been  done  on  the 
People's  Line.  In  this  state  of  the  case,  we  must  hold  that 
the  defendant  is  liable. 

It  is  unnecessary  to  consider  the  several  errors  assigned  in 
detail,  as  in  the  view  we  have  taken  of  the  case  they  are  all 
covered,  and,  in  our  opinion,  are  either  withoat  good  foondar 
tion  or  immateriaL  The  judgment  in  the  case  will  be  affirmed. 


Carrtsrs — LiABiLrrr  or  CoNXEoniro  Lives.  —  Where  a  oommon  oftrrier 
receives  goods  consigned  beyond  its  terrainos,  the  daty  imposed  upon  it  k 
to  carry  the  same  safely  over  its  own  lino,  and  safely  deliyer  them  to  tfao  Dozt 
carrier:  Alabatmi  Me,  JR.  B.  Oik  r.  TAomtt$,  SO  AU.  29i;  IS  Am.  6t  Bep.  119^ 
ami  note  disoasaing  the  liability -of  oonnecting  oarriers.  Toholdaosmct 
liable  for  injury  by  a  connecting  line,  it  most  be  shown  that  it  oontraotod  aa 
principal  for  the  entire  distance;  in  the  absence  of  soch  a  oootract^  it  would 
be  liable  for  safe  carriage  only  over  its  own  line:  Kerrigan  T.  8(mlha%  P» 
H.  R.  Co,,  SI  Cal.  24S;  BarrUr.  ffowe,  74Tez.  084. 

CoNNscrmo  Carbisrs— FBisoMpnoir  as  to  wnir  Lom  Ooonsa  — 
Where  goods  have  been  transported  by  sucoessiTO  oarrier%  and  damaged 
sabsequently  to  shipment^  it  is  presnmed»  in  the  absence  of  orideaoe^  that 
the  damage  was  caused  by  the  last  carrier:  Teaoae  etc  R*p  0(k  ▼•  Adame,  78 
Tex.  372;  22  Am.  St.  Rep.  66^  and  note;  Coiumbm  efc  iTjr  CXa  ▼•  TeBmam^ 
79Oa.608. 

Car&ikrs— PBUuifFnos  A8  TO  CoifDmoK  or  CkioM— -Bduhbi  ev 
Pjtoor.  —  The  presumption  arises  that  perishable  goods  shipped  in  good 
order  continue  in  that  condition  in  the  hands  of  a  oonneottng  earner^  and 
the  burden  of  proof  is  on  him  to  show  the  contrary:  Beard  f«  lUkuk  Qm  Jt$ 
Co.,  79  Iowa.  518;  18  Am.  St.  Rep.  881,  and  notsw 
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Market — Dwmvmmi.  —  A  market  is  a  pnblie  place  appointsd  bypsABo 
authority,  where  all  sorts  of  things  necessary  for  ths  snbsistsnoe  or  Isr 
the  convenience  of  life  are  sold;  or  in  other  words,  it  is  a  dssignstsd 
place  in  a  town  or  city  to  which  all  persons  can  repair  who  wish  to  biW 
or  sell  articles  there  exposed  for  sale. 

llaRKRTS  -^  POWRR  TO  EsTABLTlIB,  AKD  RBGOLATB  —  POUGI  POWRR.  — As- 

thority  to  establish  and  regulate  markets  falls  within  the  polios  powsr 
of  the  states^  and  the  right  to  exercise  such  authority  mof  bo  mmr 
ferred  1^  the  state  upon  municipalities.  It  is  also  oompstaai  far  ths 
latter,  when  the  delegation  of  power  is  Rufficient,  to  prohibit  ths  sals  ei 
marketable  articles  outside  of  the  regularly  established  markets. 
Uarsktb — Power  to  Bbtablish,  Imfldm  Power  to  Rebtriot.  —  AgraaA 
of  power  to  a  eitj  to  establish  aai  tsgElits  aaackolib  siliMdlaf 
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teems  to  imply  power  to  prolubtt  deewhere  tlwa  at  duly  wtabUelMd 
marketi  tiie  lale  of  trtidee  falling  within  the  exardaa  of  the  polioo 
power. 
MAHXRt— PowsR  TO  BsTABuaH  AXTD  RaouLATi,  BxTiMT  OT.  —  Under  a 
grant  of  power  to  a  oity  to  '*  eetabliah  and  regulate  marketa,"  and  to 
**  regulate  the  vending  of  meat^  pooltry,  fish,  frait»  and  ▼egetablea,"  the 
oity  may  prescribe  and  restrict  the  time  and  places  for  the  sale  of  the 
articles  mentioned,  by  ordinance,  and  snob  restrictions  as  to  time  and 
places  lieiog  reasonable  with  reference  to  the  welfare  of  the  community, 
and  not  being  in  general  restraint  of  trade,  it  may  likewise  prohibit  the 
sale  of  soch  articles  elsewhwe. 

Markets  —  Powsa  to  Estabush,  Iholudis  Powsb  to  Pbotids  Sira.  — 
Authority  to  establish  and  regulate  markets  implies  power  to  purchase 
or  provide  the  site  and  erect  necessary  buildings  and  stalls,  and  when 
provided,  by  lease,  purchase,  or  other  lawful  mode,  to  adopt  reasonable 
and  usual  rules  and  regulations  in  regard  to  the  market  and  the  busi« 
ness  transacted  there,  having  in  view  the  preservation  of  peaoe  and 
good  order  and  the  health  of  the  community. 

IIarkbts  —  PowBB  TO  Erkot  OB  LvASB.  —  Where  the  real  or  principal  ob- 
ject of  a  oity  in  erecting  or  leasing  a  building  is  to  establish  a  market^ 
the  appropriation  of  a  portion  of  the  building  to  other  purposes,  as  for 
the  holding  of  courts,  does  not  render  the  erection  or  leasing  of  the 
building  illegal. 

Mabkbts  —  PowBB  TO  Bkgulatb —  MoNOPOLT.  —  Where  reasonable  facili- 
ties for  sale  at  markets  are  given,  a  regulation  restricting  the  sale  of 
articles  within  the  police  power,  or  which  the  health  or  welfare  of  the 
community  requires  should  be  regulated,  to  markets  exclusively  is  not 
an  illegal  prohibition  of  trade  or  the  creation  of  a  monopoly. 

Police  Powxb  —  Subjbcts  or,  now  Dbtbrhined.  —  The  tpurts  are  the 
liual  judges  as  to  what  are  proper  subjects  of  the  exercise  of  police 
power,  and  the  legislature  cannot  arbitrarily  make  that  a  subject  which 
from  its  nature  is  not  so. 

Police  Poweb — Statutobt  Constbuotiom.  — When  a  statute  authorizes 
an  exercise  of  police  power  in  such  broad  terms  as  to  include  subjects 
which  are  not  as  well  as  those  which  are  subjects  of  such  power,  the 
exercise  of  the  power  will  be  restricted  to  things  which  are  the  legal 
subjects  of  such  power. 

liABKKTS  —  PoWEB  TO  ESTABLUH  AMD  ReOULATE,  MUST  BE  StBIOTLT  FOL- 
LOWED^ AHD  gavhot  be  DELEGATED.  —  Where  the  power  to  establish 
and  regulate  markets  is  confined  by  the  grant  of  power  to  the  delib- 
erative judgment  or  discretion  of  the  law-making  power  of  the  manici- 
pality,  the  grant  muat  be  strictly  followed,  and  the  power  cannot  be 
delegated  to  the  judgment  or  discretion  of  one  constituent  element  of 
such  municipal  power,  nor  to  the  judgment  or  discretion  of  others 

Makkbtb  ABE  HOT  SUBJECT,  AS  OCCUPATIONS,  TO  TAXATION  for  rcveuuc  Un- 
der charter  power  given  a  city  to  levy  and  collect  taxes  for  the  purposes 
of  reveane  upon  "  all  property  and  privileges  taxable  by  law  for  state 
purposes,"  and  to  liceuse,  tax,  and  regulate  certain  named  occupations, 
*'  and  all  other  privileges  taxable  by  the  state."  TUe  word  **  privileges,** 
as  thus  used,  means  only  other  occapations  of  like  kind  as  those  desig- 
nated, and  not  a  technical  privilege  or  franchise  such  as  a  market 

Habxxtb  —  PowBB  TO  ESTABLISH  AND  LdOENSE.  —  Powcr  granted  to  a  oity 
to  establish  and  regulate  a  market  includes  power  to  license  the  keeper 
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tfitimf.   The  IJiiuw  tm  wwilml  is  not*  howetw,  a  tuc  lor  revenue^  but 
*  chugo  madm  tiia  poUoo  power. 

Mabkct.  —  Right  to  Liosnsb  a  market^  no  powar  being  given  to  tleo  tuc 
it  for  reToniMy  givee  a  asnaieipal  oorporation  power  to  impoee  eaoli 
charge  for  the  license  as  will  ooror  not  only  the  necessary  expenses  ol 
iasuing  it^  bat  also  the  additional  labor  of  ofioers  and  otiier  expensso 
imposed  fay  the  business,  bat  nothing  beyond  this  liniiti 

Markbtb  ^  LicaNBS  to  Sill  dobs  mot  CoHnmrrt.  —  A  license  to  sell  meats 
or  other  things  is  not  a  grant  to  raaintaia  a  market^  within  the  meaning 
of  a  legisUtiTe  grant  of  power  to  eetablish  and  regulate  markets. 

Markbts.  —Grant  or  AuTHORrrr  to  BxetrLATa  VnfDnro  ov  MsATsand 
Tegetahles  will  permit  a  city  to  ordain  general  regulations,  applicable  to 
all  alike,  as  to  when  and  where  thoee  artidee  may  be  sold;  bat  sack 
grant  is  not  one  conferring  the  franchise  of  eetablisfaing  a  market^  and 
only  a  power  to  regnlate  tiie  sals  of  articlee  which  but  for  it  could  be 
sold  anywhere  and  at  all  times. 

IfAftKsn.  —  PowsE  TO  Establish  Marxbts  oahvot  bb  Usbd  to  create  a 
monopoly  of  the  right  to  sell,  and  the  right  to  sell  at  markets  must  be 
seooiad  to  all  alike,  on  the  same  conditions. 

Markxts.  ^Grart  or  Authoritt  to  Rxgulatb  Vxjidiho  ow  lixATS,  etc. 
is  one  of  police  power,  to  be  exercised  upon  oonsideratioDS  referable  to 
the  poblio  health,  and  welfare  of  the  commnnity,  and  not  so  as  to  create 
a  monopoly,  but  so  as  to  afford  the 'same  righte  to  all  alike,  upon  the 
same  conditions.  Under  such  authority,  the  boon  of  t^  day,  and 
the  mode  or  manner  of  and  rules  for  conducting  like  business,  may 
be  designated  and  prescribed,  and  the  establishment  of  fixed  places 
of  sale  may  be  prohibited  in  localities  from  which  their  exclusion  is 
dictated  by  sanitary  considerations. 

M ARKBTB.  —  QitAirr  or  Authoritt  to  Kboitlatb  Bai«b  or  Mbatb,  etc.,  does 
not  authorise  the  imposition  of  taxes  for  xwrenue  purpoeee,  but  it  an- 
thorisee  the  imposition  of  fees  and  charges  sock  as  may  be  requirsd 
to  cover  the  cost  of  inspecting  the  articles  expoeed  for  sale,  and  ol  ths 
police  supervision  of  the  business  neoesssry  to  prsrent  its  booomis^ 
harmful  to  the  community. 

M arkbts.  — Power  to  Establish  Markxtb  Ikolodib  Powbr  to  Rbmotb 
or  change  their  location  from  place  to  place  as  the  eonrenienoe  and  ne> 
cessities  of  the  community  may  dictate. 

PoLiCB  PowBR.  — Right  to  Exkrcisb  police  power  cannot  be  parted  with, 
or  impaired  by  contract. 

Ordinakcxs — WmN  iiuflfT  bb  CoirsTDZRBD  TooKTHBR. — When  an  ordi* 
nance  is  enacted  and  approved  establishing  a  pubUe  market^  providing 
that  no  one  shall  sell  certain  articles  at  any  other  place  unless  exprosily 
authorized  to  do  so  by  the  city  council,  and  another  ordinance^  for  the 
establishment  of  private  markets  for  the  sale  of  the  same  articles,  is 
passed  on  the  same  day,  but  approved  subsequently  to  the  otiier  one,  the 
two  ordinances  must  be  considered  together  as  one,  for  the  purpcee  of 
ascertaining  the  intent  of  their  makers.  ^ 

Ordinancxs  in  Pari  Matxria.  —  Where  parts  of  an  ordinance  or  of  two 
ordinances  are  in  pari  maietia,  and  are  so  connected  or  dependent  upon 
each  other  that  it  cannot  be  presumed  that  their  makers  would  have 
enacted  one  without  the  other,  and  one  or  more  of  the  parts  are  vofa 
the  whole  is  void,  and  must  falL 
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/•  if.  JSorriy  and  Fletcher  and  WurtZj  for  the  appallsnts. 

Cooper  and  Cooper^  for  the  appellee. 

Raney,  C.  J.  The  act  of  May  31, 1887,  chapter  3775,  estab- 
lishing the  municipality  of  Jacksonville,  provides,  in  section 
4  of  article  3,  that  the  mayor  and  city  council  *^  shall  have 
power  by  ordinance  ....  to  make  regulations  to  secure  the 
general  health  of  the  inhabitants  and  to  prevent  and  remove 
nuisances;  •  •  •  •  to  provide  for  and  regulate  the  inspection  of 
beef,  pork,  flour,  meal,  and  other  provisions,  oils,  whisky,  and 
other  spirits  in  barrels,  hogsheads,  and  other  vessels;  to  regu- 
late the  inspection  of  milk,  butter,  lard,  and  other  provisions; 
to  regulate  the  vending  of  meat,  poultry,  fish,  fruits,  and  vege- 
tables; to  restrain  and  punish  the  forestalling  and  regrating 
of  provisions,  and  to  establish  and  regulate  markets;  .... 
and  to  pass  all  ordinances  necessary  for  the  health,  conve- 
nience, and  safety  of  the  citizens,  and  to  carry  out  the  full  in- 
tent and  meaning  of  this  act,  and  to  accomplish  the  object  of 
this  incorporation." 

The  substance  of  the  market  ordinances  of  Jacksonville,  as 
they  stood  on  September  10,  1889,  the  time  the  bill  in  this 
case  was  filed,  is,  omitting  the  penal  provisions  as  to  a  viola- 
tion of  the  same,  as  follows:  The  public-market  ordinance 
makes  every  day  except  Sunday  a  public  market  day,  and 
constitutes  the  market  buildings  on  water-lot  24,  at  the  foot 
of  Market  Street,  and  ^'  not  elsewhere,"  the  public  market; 
and  ordains  that  stalls,  stables,  or  space  in  this  market  shall 
be  rented  to  butchers  or  others  desiring  to  hire  the  same  by 
the  month,  or  such  longer  period  as  may  be  desirable,  upon 
such  terms  and  for  such  sum  as  the  board  of  public  works 
shall  determine.  It  also  provides  that  no  person  shall  sell 
any  fresh  beef,  fresh  pork,  or  mutton,  or  establish  or  maintain 
any  market,  stall,  or  shop  for  the  keeping  or  sale  of  fresh  beef, 
pork,  or  mutton,  at  any  place  within  the  corporate  limits,  ex- 
cept at  the  public  market,  unless  such  person  or  persons  shall 
be  expressly  authorized  to  do  so  by  the  city  council;  provided, 
however,  that  producers  bringing  vegetables,  poultry,  eggs^  or 
other  country  produce  to  the  city  for  sale  shall  be  permitted 
to  sell  the  same  free  of  tax  anywhere  within  the  city. 

The  private-market  ordinance  provides  that  private  markets 

may  be  established,  regulated,  and  abolished  at  the  discretion 

of  the  city  council,  but  no  private  market  for  the  sale  of  fresh 

*  meats  or  fish  shall  be  maintained  within  the  city  except  with 
▲M.  ST.  K<p.,  Vol.  xxiil— se 
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the  permission  of  the  city  council  granted  by  resolution,  and 
not  more  than  one  stall  shall  be  permitted  or  licensed  within 
the  same  building.  Private  markets  must  be  constructed  and 
maintained  in  accordance  with  specifications,  rules,  and  regu* 
lations  approved  by  the  city  board  of  health  governing  the 
same,  and  prescribing  the  size  and  character  of  stalls,  and  no 
permit  for  the  establishment  or  maintenance  of  any  private 
market  shall  be  granted  except  upon  a  petition  indorsed  by 
the  city  board  of  health.  No  person  can  maintain  or  do  busi- 
ness in  a  private  market  except  upon  paying  to  the  city 
treasurer  for  a  license  the  sum  of  five  dollars  per  month  for 
each  and  every  stall  used,  and  no  person  shall  do  the  business 
contemplated  by  this  ordinance  except  upon  stalls  licensed  aa 
heretofore  provided. 

A  market,  says  Blackstone,  is  a  franchise  or  liberty  derived 
from  the  crown  by  grant,  or  by  prescription  which  supposes 
a  grant:  2  Bla.  Com.  37;  the  establishment  of  public  marts, 
or  places  of  buying  and  selling,  such  as  markets  and  fairs, 
with  the  tolls  thereunto  belonging,  being  in  England  within 
the  king's  prerogative  as  to  domestic  commerce:  1  Bla.  Com. 
274;  such  prerogative  consisting  in  the  discretionary  power 
of  acting  for  the  public  good  where  the  positive  laws  are  silent, 
and  if  it  be  abused  by  him  to  the  public  detriment,  such  pre* 
rogative  is  exerted  in  an  unconstitutional  manner:  1  Bla. 
Com.  252.  In  Jacob's  Law  Dictionary,  as  well  as  that  of 
Tomlins,  a  market  is  defined  to  be  the  liberty,  by  grant  or 
prescription,  whereby  a  town  is  enabled  to  set  up  and  open 
shops,  etc.,  at  a  certain  place  therein,  for  buying  and  selling 
and  better  provision  of  such  victuals  as  the  subject  wantelh; 
it  being  less  than  a  fair,  and  usually  kept  once  or  twice  a 
week.  Bouvier's  definition  is:  A  public  place  and  appointed 
time  for  buying  and  selling;  a  public  place  appointed  by  public 
authority,  where  all  sorts  of  things  necessary  for  the  subsist- 
ence or  for  the  convenience  of  life  are  sold.  In  Keichum  v. 
City  of  Buffalo,  21  Barb.  296,  it  is  said,  citing  Crabb's  Law 
of  Real  Property^  that  a  market  is  the  privilege  within  a  town 
to  have  a  market,  and  the  franchise  may  be  granted  to  natural 
persons  or  bodies  politic;  the  grantee  of  the  itjinchise  has  the 
right  to  have  the  market,  but  the  public  hav<3  alpo  an  interest 
in  the  market,  and  the  grantee  of  the  franchise  is  bound  to 
provide  suitable  acconjmudutions  for  th jsewho  attend  the 
market.  Judge  Dillon,  in  his  work  or  municipal  corpora* 
tious,  note  4  to  ^ui  lion  380,  quotes  thj  definition  given  by 
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Judge  Breeze,  which  is:  A  designated  place  in  a  town  or 
city  to  which  all  persons  can  repair  who  wish  to  buy  or  sell 
articles  there  exposed  for  sale.  See  also  Cincinnati  y.  Bueb- 
ingham,  10  Ohio,  257;  McLin  v.  City  of  Newbem,  70  N.  C.  12; 
City  of  Burlington  ▼.  Danka>ardt,  73  Iowa,  170. 

The  public  character  of  markets  is  further  illustrated  by 
Prince  v.  Lewis^  6  Barn.  &  C.  863,  where  the  grantee  of  the 
market  for  the  buying  and  selling  of  vegetables,  fruits,  flow- 
ers, roots,  and  herbs  had  for  his  own  profit  permitted  part  of 
the  space  to  be  used  for  other  purposes  than  those  specified 
in  the  grant,  and  the  residue  of  the  space  became  insufficient 
for  public  accommodation,  and  there  was  not,  on  ordinary  oc- 
casions, space  within  the  market  for  carts  and  wagons  resort- 
ing thither  with  vegetables,  etc.,  and  it  was  held  that  the 
owner  of  the  market  could  not  maintain  an  action  against  an 
individual  for  selling  vegetables  in  the  neighborhood  of  the 
market,  and  thereby  depriving  him  of  toll,  even  at  a  time 
when  there  was  room  in  the  market,  without  showing  that  on 
the  day  when  the  sale  took  place  he  gave  notice  to  the  seller 
that  there  was  room  within  the  market  Again,  in  Moaley  v. 
Walker^  7  Barn.  &  C.  65,  it  is  said  by  Bay  ley,  J.:  I  take  it  to 
be  implied  in  the  terms  in  which  a  market  is  granted,  tliat  the 
grantee,  if  he  confine  it  to  particular  parts  within  a  town, 
shall  fix  it  at  such  parts  as  will,  from  time  to  time,  yield  to 
the  public  reasonable  accommodations;  and  that  if  the  space 
once  allotted  ceases  to  give  reasonable  accommodation,  he  is 
bound,  if  he  has  land  of  his  own,  to  appropriate  land  on 
which  to  hold  it;  or  if  not,  to  get  land  from  other  people,  in 
order  that  the  market,  which  was  originally  granted  for  the 
benefit  of  the  people,  as  well  as  for  the  benefit  of  the  grantee, 
may  be  efiectually  held,  and  that  the  public  may  have  the 
benefit  which  was  originally  intended  they  should  derive 
from  it. 

In  the  case  of  Mayor  of  Penryn  v.  BeBl^  L.  R.  8  Ex.  D. 
292,  decided  in  1878,  the  court  said:  ''The  mere  grant  of  a 
market  does  not  of  itself  confer  tlie  right  to  prevent  persons 
from  selling  on  market  days  in  their  private  houses,  though 
within  the  town  ot  manor  where  the  market  may  be  held. 
This  was  decided  in  the  case  oi  Mayor  of  Macclesfield  v.  Ckap' 
nutn,  12  Mees.  &  W.  18.  It  is  pointed  out  in  the  judgment 
that  an  old  case  {Prior  of  Dunstable^ s  Case,  11  H.  G,  f,  19  a, 
and  cited  in  City  of  London^s  Case,  8  Rep.  127  a)  had  been 
erroneously  supposed  to  decide  tlie  cuittrary.     It  ujay  albo  be 
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oonsidered  as  decided  by  the  ease  of  SariofBgremont  v.  Anil, 
6  Ad.  A  B.  924.  We  feel  bound  by  these  authorities,  although 
dicta  may  no  doubt  be  found  to  the  ^ontraxy:  See  Motley  v. 
Chadwick,  in  note  to  Mosley  v.  Walleer,  7  Barn.  &  C.  47.  The 
second  conclusion  by  which  we  are  bouTid  is,  that  such  a  right 
as  is  contended  for  may  be  acquired  by  immemorial  enjoy- 
ment or  prescription:  Modey  v.  Walker ^  7  Barn.  &  C.  47; 
Mayor  of  Macclesfield  v.  Pedley^  4  Bam.  &  Adol.  397.*'  In  the 
court  of  appeal  this  view  of  tiie  law  was  affirmed,  though  the 
judgment  of  the  lower  court  was  rerversed  on  the  ground  that 
the  right  to  prevent  butchers  from  selling  at  their  private 
shops  on  market  days,  within  the  limits  of  the  franchise,  was 
shown  by  the  evidenoe  to  ncist  by  prsocriptioa:  L.  B.  3  Bx. 
D.  292,  297  et  seq. 

In  our  own  country  the  authority  to  establish  and  regulate 
markets  falls  within  the  police  power  of  the  states,  and  the 
right  to  exercise  such  authority  may  be  confemed  by  a  state 
upon  municipal  corporations;  and  it  is  competent  for  these 
corporations,  where  the  delegation  of  power  is  sufficient,  to 
prohibit  the  sale  of  marketable  articles  outside  of  the  regularly 
established  markets:  Dillon  on  Municipal  Corporationg,  sees. 
141,  880;  City  of  Bowling  Green  v.  Carson,  10  Bush,  64;  Fir^i 
Municipality  v.  CuUing^  4  La.  Ann.  835;  Ex  parte  Byrd^  84 
Ala.  17;  5  Am.  St.  Rep.  328. 

The  question  whether  or  not  tbe  grant  of  the  power  to 
"establish  and  regulate  markets"  implies,  when  standing 
alone,  authority  to  prohibit  elsewhere  than  at  duly  established 
markets  the  sale  of  articles  falling  within  the  exercise  of  the 
police  power,  need  not  be  decided  in  this  case,  although  it 
would  seem  that  authorities  of  great  respectability  sustaiu  the 
affirmance  of  it,  and  some  of  them  holding  that  such  is  the 
current  of  authority:  Bush  v..  Seabury,  8  Johns.  418;  Village 
of  Buffalo  v.  Webster,  10  Wend.  100;  Cronin  v.  People,  82  N.  Y. 
818;  37  Am.  Rep.  664;  Ex  parte  Canto,  21  Tex.  App.  61;  57 
Am.  Rep.  609;  ExpaHe  Byrd,  84  Ala.  17;  5  Am.  St.  Rep.  328; 
Morris  v.  Mayor,  2  La,  217;  City  of  Bowlini  Qreen  v.  Carson, 
10  Bush,  64;  Winnshoro  v.  Smart,  11  Rich.  551;  Dillon  on 
Municipal  Corporations,  sec.  380;  Ash  v.  People,  11  Mich.  847; 
83  Am.  Dec.  740;  St.  Louis  v.  Weber,  44  Mo.  547.  There  are, 
however,  authorities  to  the  contrary:  Bethune  v.  Hughes,  28 
Ga.  560;  73  Am  Dec.  789;  Caldwell  v.  Alton,  33  111.  418;  85 
Am.  Dec.  282.  See  also  City  of  Bloomington  v.  Wahl,  46  111. 
489;  City  of  St.  Paul  v.  Laidler,  2  Minn.  190;  72  Am.  Dec.  89. 
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In  addition  to  the  grant  of  authority  to  ''establish  and  regu- 
late marketa,"  the  legislature  has,  as  appears  in  the  first 
paragraph  of  this  opinion,  expressly  authorized  the  mayor 
and  council  to  ''regulate  the  vending  of  meat,  poultry,  fish, 
fruit,  and  vegetables,"  and  under  this  grant  we  are  satisfied 
that  they  may  by  ordinance  prescribe  the  time  and  places  for 
the  sale  of  the  articles  it  covers;  and  such  restrictions  as  to 
times  and  places  being  reasonable  with  reference  to  the  wel* 
fare  of  the  community,  and  not  being  in  general  restraint  of 
trade,  they  may  likewise  prohibit  the  sale  of  such  articles 
elsewhere.  That  the  sale  of  them  may,  under  this  grant,  be 
restricted  to  markets  duly  established  under  the  other,  where 
the  regulations  do  not  constitute  an  illegal  restraint  or  a  pro- 
hibition of  the  trade,  we  do  not  doubt:  Tiedeman's  Limitations 
of  Police  Power,  sec.  104;  City  of  St  Pavl  v.  Traeger,  25  Minn. 
248,  255;  33  Am.  Rep.  462;  and  authorities  cited  supra. 

Authority  to  establish  and  regulate  markets  implies,  be- 
yond question,  the  power  to  purchase  or  provide  the  site  and 
erect  necessary  buildings  and  stalls,  and  when  provided,  by 
lease,  purchase,  or  other  lawful  mode,  to  adopt  reasonable  and 
usual  rules  and  regulations  in  regard  to  the  market  and  the 
business  transacted  there,  and  having  in  view  the  preserva- 
tion of  peace  and  good  order,  and  the  health  of  the  community: 
Dillon  on  Municipal  Corporations,  sec.  382;  Ketchum  v.  Buf* 
falo,  14  N.  Y.  356;   Smith  v.  Newbem,  70  N.  C.  14;  16  Am, 
Rep.  766;  Gale  v.  Kalamazoo,  23  Mich.  344;  9  Am.  Rep.  80; 
Spaulding  v.  Lowell,  23  Pick.  71;  Caldwell  v.  Alton,  33  IlL 
417;  85  Am.  Dec.  282.    If  the  real  and  principal  object  is  the 
building  of  a  market-house,  the  appropriation  of  a  portion  of 
the  building  to  other  purposes,  as  for  the  holding  of  court8| 
does  not  render  the  erection  of  the  building  illegal:  Spaulding 
V.  Lowell,  23  Pick.  71;  and  the  same  rule  will  hold  good  where, 
as  in  the  case  before  us,  the  premises  are  leased:  Oale  v.  KaU 
amazoo,  23  Mich.  344;  9  Am.  Rep.  80.    An  express  grant  of 
police  power  as  to  regulating  the  vending  of  meat,  poultry^ 
fish,  fruits,  and  vegetables,  as  has  been  given  to  the  city  of 
Jacksonville,  supplements  the  other  with  the  restrictive  au- 
thority as  to  the  time  and  place  at  which  any  article  within 
its  meaning  and  purpose  shall  be  sold.    There  is  nothing  in 
the  act  which  excludes  markets  as  the  places  to  which  the 
vending  shall  be  restricted. 

Where  reasonable  facilities  for  sale  at  markets  are  given, 
such  a  regulation  is  not  a  prohibition  of  trade,  nor  the  orea- 
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tion  of  a  monopoly,  the  subject-matter  of  the  regulation  be- 
ing, as  in  the  case  of  fresh  meat  and  fresh  fish,  one  which  the 
health  or  welfare  of  the  community  requires  should  be  regu- 
lated.    It  is  argued  by  counsel  for  appellee  that  the  language 
of  the  act  includes  the  power  to  regulate  the  vending  of  all 
kinds  of  cured  meat  as  well  as  of  fresh  meat;  and  if  power  is 
given  to  prohibit  the  latter,  it  is  also  as  to  the  former,  and 
hence  it  was  not  intended  lo  give  this  power  as  to  either.    We 
do  not  admit  that  there  is  *'  prohibition  "  of  the  sale  of  fresh 
lueats  in  the  fact  that  an  ordinance  restricts  its  sale  to  market- 
houses;  still,  it  is  a  sufficient  answer  to  the  argument  made 
to  say  that  if  the  language  of  the  statute  is  broad  enough  to 
cover  any  kind  of  meat  the  vending  of  which  cannot  reason- 
ably be   dangerous  to  the  health  or  welfare  of  the  people, 
such  language  will  be  confined,  when  considered  as  authoriz- 
ing the  exercise  of  the  police  power,  to  the  proper  subjects  of 
that  power.     It  is  well  settled  that  the  courts  are  the  final 
judges  as  to  what  are  proper  subjects  of  its  exercise,  and  ihe 
legislature  cannot  arbitrarily  make  that  a  subject  which  fiom 
its  nature  is  not  so:  In  re  Jacobs^  98  N.  Y.  98;  60  Am.  Rep. 
636;  Mnyler  v.  Kansas^  123  U.  S.  623.     It  would  i  e  unreason- 
able to  hold  that  the  use  of  language  so  broad,  when  coiisid« 
ered  in  the  abstract,  as  to  cover  things  not  the  subject  of  the 
police  power  shows  a  legislative  intent  not  to  autnorize  the 
exercise  of  the  power  as  to  proper  subjects  of  it     Moreover, 
the  provisions  of  the  same  section  as  to  preventing  nuisances, 
and  regulating  or  licensing,  or  prohibiting  and  suppressing, 
threatrical  and  other  exhibitions,  and  prohibiting  and  sup- 
pressing  gambling-houses  and  other  things,  certainly  do  not 
limit  the  meaning  and  effect  of  a  grant  of  the  power  to  regu- 
late the  vending  of  meat  or  to  establish  and  regulate  markets. 
The  general  law  for  the  incorporation  of  cities  and  towns, 
as  amended  in  1877,  section  22,  page  250,  McClellan's  Digest, 
enacts  expressly  that  the  city  or  town  council  shall  have 
power  to  establish  market-houses,  and  to  require  each  and 
every  person  who  may  have  for  sale  any  fresh  meat  or  fresh 
fish  to  bring  the  same  into  the  market  and  offer  the  Bame  for 
sale  only  in  the  market;  and  in  view  of  the  absenoe  of  such 
an  express  provision  from  the  charter  act  under  consideration, 
it  is  contended  that  a  legislative  intention  to  withhold  from 
the  municipality  of  Jacksonville  the  authority  to  restrict  such 
sales  to  market-places  is  manifested.     No  particular  formula 
of  words  or  expression  is  essential  to  convey  a  power.    The 
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only  question  is.  Does  the  language  used  in  any  special  or 
general  act  clearly  confer  the  power?  As  stated  above,  our 
opinion  is,  that  both  upon  principle  and  authority  the  grant 
is  unquestionably  sufficient  to  do  so  in  this  case. 

It  is  necessary  to  a  judgment  upon  the  validity  of  the  above 
ordinances  to  inquire  how  the  power  to  establish  markets,  or 
to  regulate  the  same,  or  the  vending  of  meats  or  other  articles 
mentioned,  can  be  exercised.  The  statute  says:  The  mayor 
and  city  council  shall  "  have  power  by  ordinance  "  to  do  so: 
Acts  of  1887,  sec.  4,  art.  8,  c.  8775,  p.  164.  The  first  section 
of  the  same  article  enacted  that  '*the  legislative  power  of 
eaid  incorporation  shall  be  exercised  by  a  city  council,"  and 
this  provision  is  retained  in  the  section,  as  amended  by  an 
act  approved  May  16,  1889:  Acts  of  1889,  c.  3952.  The  sec- 
ond section  of  the  article  of  the  act  of  1887  provides  that  no 
bill  shall  become  a  law  *'  until  it  shall  have  been  signed  by 
the  mayor,  except  that  it  may  be  passed  without  his  signa- 
ture as  herein  provided.  No  ordinance,  or  portion  of  an  ordi- 
nance, vetoed  by  the  mayor  shall  go  into  effect  unless  the 
same  be  passed  by  two  thirds  of  the  whole  number  of  mem- 
bers of  the  city  council.  If  the  mayor  fail  to  return  any 
ordinance  at  or  before  the  next  regular  meeting  after  its 
passage,  he  shall  be  deemed  to  have  approved  the  same,  and 
it  shall  become  a  law  without  further  action '':  Acts  of  1887, 
p.  164.  The  second  section  of  the  same  article  of  this  act 
(p.  162)  is  to  the  effect  that  the  mayor  shall  carefully  ex- 
amine all  bills  passed,  and  should  any  not  meet  his  approba- 
tion, he  shall  return  the  same  to  the  next  regular  meeting 
of  the  oonncil,  with  his  objections  in  writing,  and  he  may 
▼etc  objectionable  features,  and  ''approve"  the  residue  of  the 
bilL  From  these  provisions  it  is  plain  that  a  market  cannot 
be  established,  nor  can  regulations  thereof,  or  of  the  vending 
of  meats,  poultry,  fish,  fruits,  or  vegetables,  be  made,  except 
by  municipal  law  duly  passed  by  the  council,  and  afterwards 
submitted  to  the  mayor,  and  sanctioned  by  his  approval  at- 
tested by  his  signature,  or  which  lie  has  failed  to  return  to 
the  next  regular  meeting  of  th^  council  after  its  passage,  or 
which,  having  been  returned  to  the  council  with  his  objec- 
tions, has  been  passed  over  his  veto  by  two  thirds  of  the 
whole  number  of  the  council. 

It  is  to  be  observed  that  by  the  public-market  ordinance 
as  given  above  no  person  can  sell  any  fresh  beef,  fresh  pork, 
or  muttan,  or  establish  any  market,  stall,  or  shop  for  keeping 
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or  selling  the  same,  or  either  of  them,  within  the  corporate 
limits  of  the  city,  except  at  the  public  market,  unless  such 
person  shall  be  expressly  authorized  to  do  so  by  the  city 
council.  This  provision  appears  in  the  ordinance  as  it  was 
when  adopted  in  January,  1889,  and  was  not  changed  by  the 
amendment  made  by  the  council  and  approved  by  the  mayor 
July  30th  of  the  same  year.  The  private-market  ordinance 
passed  by  the  council  July  80th,  but  not  approved  by  the 
mayor  until  August  5th,  provided,  in  its  first  section,  that 
private  markets  might  be  established,  regulated,  and  aboU 
isbed  at  the  discretion  of  the  city  council,  but  that  no  pri* 
vate  market  for  the  sale  of  fresh  meats,  fish,  or  vegetables 
should  be  maintained  except  by  and  mth  tJie  permission  of 
the  mayor  and  city  council^  granted  by  ordinance;  but  an  ordi- 
nance was  passed  and  approved  the  thirtieth  day  of  August, 
providing  that  this  section  should  read  as  follows:  ''Private 
markets  may  be  established,  regulated,  and  abolished  at 
the  discretion  of  the  city  council,  but  no  private  market  for 
the  sale  of  fresh  meats  or  fish  shall  be  maintained  within  the 
limits  of  the  city  of  Jacksonville,  except  with  the  permission 
of  the  city  council,  granted  by  resolution."  The  provision 
that  not  more  than  one  stall  should  be  licensed  w  permitted 
in  the  Same  building  was  added  by  the  amendment  passed 
September  6th,  and  approved  the  next  day.  The  fifth  sec- 
tion of  the  private-market  ordinance,  approved  August  5th, 
repeals  an  ordinance  of  June  6,  1888,  regulating  and  gov- 
erning private  markets,  but  it  is  not  shown,  nor  is  it  material 
to  know,  what  its  provisions  were.  We  may,  however,  re- 
mark that  it  does  appear  there  was  in  the  contract  made 
between  appellee  and  the  city,  in  1876,  as  to  the  pablie 
market  established  at  the  foot  of  Ocean  Street,  on  water-lot 
No.  10,  and  continued,  with  renewals  and  modifications  im- 
material to  mention,  down  to  May  1,  1889,  an  express  stipu- 
lation that  all  other  markets  then  existing  in  the  city  should 
be  abolished,  and  that  be  the  sole  and  exclusive  market,  ex- 
cepting such  markets  as  might  be  legally  existing  under  con- 
tract with  the  city. 

We  do  not  think  it  can  be  doubted  that  the  purpose  of 
the  amendment  of  August  30th  was  to  make  the  right  to 
keep  a  private  market  for  the  sale  of  fresh  meats,  etc., 
dependent  upon  the  permission  of  simply  the  council  ex- 
pressed by  resolution,  instead  of  the  permission  of  the  law* 
making  power  duly  expressed  according  to  the  forms  prescribed 
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by  the  charter  act  for  making  municipal  law;  and  consider- 
ing the  ordinance  as  thus  amended,  and  also  as  it  stood  after 
the  subsequent  amendment,  approved  September  7th,  its 
meaning  was,  that  the  citj  council  as  a  separate  body  might 
establish,  regulate,  and  abolish,  at  its  discretion,  private  mai^ 
kets,  without  its  action  being  subjected  to  the  co-ordinate  ac- 
tion of  the  mayor  or  having  gone  through  the  course  required 
by  the  statute  to  make  it  municipal  law.  It  is  too  plain  to 
admit  of  discussion  that  this  cannot  be  done:  Ex  parte  Frazee^ 
63  Mich.  396;  6  Am.  St.  Rep.  310;  Dillon  on  Municipal  Cor^ 
porations,  sees.  96,  357,  716,  779;  Cooley's  Constitutional 
Limitations,  249.  Not  that  legislative  action  in  the  form  of  a 
resolution,  and  which  has  been  passed  by  the  council,  sub- 
mitted to  the  mayor,  and  received  his  approval,  or  not  been 
returned  by  him,  or,  having  been  duly  returned  by  him,  has 
received  the  two-thirds  vote,  may  not  be  an  ordinance: 
Dillon  on  Municipal  Corporations,  sees.  307,  769,  and  notes; 
note  to  Robinson  v.  Mayor  of  Franklin^  34  Am.  Dec.  633; 
but  for  the  reason  that  markets  cannot  be  established,  nor 
can  regulations  for  them,  or  for  the  vending  of  meat  and  other 
articles  specified  in  the  provision  of  the  statute,  be  made  by 
the  council  as  an  independent  part  of  the  city  government,  or 
in  any  other  manner  than  by  proper  ordinance  duly  enacted 
as  the  statute  has  provided:  Horn  v.  People,  26  Mich.  221; 
Buggies  v.  Collier^  43  Mo.  359,  and  other  authorities  cited 
with  it  infra* 

The  amendatory  section  of  August  30th  took  the  place  of 
and  entirely  superseded  the  first  section  as  it  was  in  the 
original  ordinance  of  August  5tb,  and  the  consequence  result- 
ing  from  the  omission  of  the  Italicized  words  and  the  insertion 
of  those  proposing  to  delegate  to  the  council  the  power  to  es- 
tablish and  regulate  markets  is,  that  there  was,  from  the 
approval  of  the  amendment,  no  valid  provision  for  the  estab* 
lisbment  or  regulation  of  private  markets:  Advisory  opinion, 
15  Fla.  785;  Baemti  v.  JacksonviUe,  19  Fla.  664;  StaU  v.  Com- 
niM8ioner$j  23  Fla.  483;  Saunders  v.  Provisional  Municipality, 
84  Fla.  226.  That  which  was  in  the  old  section,  but  was  left 
out  of  the  new,  ceased  to  exist  as  a  part  of  the  municipal 
law  because  it  was  actually,  and  we  must  hold  intentionally, 
omitted,  and  the  invalidity  of  the  substituted  subject-mat- 
ter ia  the  new  section,  proposing  to  give  to  the  council  a 
power  which  it  cannot  legally  exercise,  does  not  change  the 
&et  Hmt  the  Italicixed  xxrovision  of  the  original  section  is  no 
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longer  a  part  of  the  municipal  law.  The  omitted  matter  is  no 
longer  in  existence  as  a  part  of  the  section  or  to  be  construed 
by  the  courts. 

Another  part  of  this  private-market  ordinance  to  be  no- 
ticed is  its  second  section,  which  provides  that  such  mar- 
ket must  be  constructed  and  maintained  in  accordance 
with  specifications,  rules,  and  regulations  approved  by  the 
city  board  of  health  governing  the  same,  and  prescribing  the 
size  and  character  of  stalls,  and  no  permit  for  the  establish- 
ment or  maintenance  of  any  market  shall  be  granted,  except 
upon  a  petition  indorsed  by  the  city  board  of  health. 

It  appears  that  on  the  sixth  day  of  August,  or  the  day  after 
the  approval  of  the  private-market  ordinance,  the  board  of 
health  formulated  and  prescribed  rules  for  the  government  of 
private  markets.  They  prescribe,  inter  alia,  that  such  a  mar- 
ket shall  have  a  water-tight  floor  of  yellow  pine  heart  plank  or 
Portland  cement,  or  of  both,  as  in  the  judgment  of  the  board 
may  be  deemed  necessary,  at  least  one  inch  in  thickness  on  a 
solid  foundation,  the  grade  of  the  floor;  connections  with  the 
sewers  and  with  the  water-works;  that  the  construction  of  all 
markets  shall  be  subject  to  the  supervision  and  approval  of  the 
city  engineer  and  health-officer,  and  the  market  to  the  daily  in* 
spection  of  an  officer  of  the  health  department;  the  stie  of  the 
stalls  (not  less  than  three  feet  wide  and  six  feet  long),  and 
that  thej  shall  be  covered  with  a  marble  slab,  white  oil-cloth, 
or  other  ^  acceptable  "  substance,  and  furnished  with  *'  suit- 
able "  meat-block  and  with  galvanized  iron  hooks;  the  hour  at 
which  the  markets  shall  be  closed,  and  the  removal  of  meats 
afterwards;  the  washing  of  the  stalls,  floors,  etc.,  and  the  use  of 
disinfectants  that  may  be  prescribed  by  the  board;  and  how 
meat  shall  be  moved  from  one  market  to  another,  or  trans- 
ferred through  the  streets.  The  fifth  of  these  rules  is,  that 
persons  owning  and  operating  private  markets  and  wishing 
to  continue  the  same,  and  those  desiring  to  establish  and 
maintain  them,  must  immediately  present  to  the  health- 
officer  or  to  the  chairman  of  the  board,  for  the  action  of  the 
board,  a  petition  to  the  city  council;  that  it  shall  state  the 
location,  number  of  stalls,  full  specifications  of  the  construo- 
tion,  size,  and  other  details  of  the  propqped  market  or  build* 
ingf  together  with  an  assurance  that  the  applicant  will,  in 
case  his  application  is  approved  by  the  board  and  granted  by 
the  city  council,  promptly  comply  with  ordinances  of  the  city 
and  the  rules  of  the  board,  adopted,  or  that  may  be  adopted, 
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in  relation  to  the  payment  of  license,  and  the  fulfillment  of 
sanitary  requirements  and  restrictions  in  the  construction  and 
operation  of  private  markets. 

These  rules  appear  from  an  indorsement  of  the  recorder  to 
have  been  submitted  to  and  adopted  by  the  city  council  in  reg- 
ular  session  on  the  day  they  wore  formulated  by  the  board. 

They  are  intended  to  control  the  establishment  of  and 
to  regulate  markets.  The  establishment  and  regulation  of 
markets  must  be  effected  by  ordinance  enacted  or  ordained 
in  the  manner  prescribed  by  the  statute.  It  cannot  be  done 
either  by  a  board  of  health  acting,  in  the  language  of  the 
brief  of  appellant's  counsel,  "in  the  capacity  of  a  committee 
from  the  council,"  nor  by  the  council  itself,  nor  by  both.  The 
board  of  health  in  prescribing  these  rules  has  done  no  more 
than  the  second  section  of  the  ordinance  contemplated,  and 
the  attempted  exercise  of  this  authority  by  the  board  was  as 
much  unauthorized  as  the  effort  of  the  ordinance  to  delegate 
the  power  was  illegal.  A  public  duty  which  the  legislature 
has  confided  to  the  deliberative  judgment  or  discretion  of  the 
law-making  power  of  a  municipality  cannot  be  delegated  by 
the  latter  to  the  judgment  or  discretion  of  one  constituent 
element  of  that  power,  nor  to  the  judgment  or  discretion  of 
others.  To  permit  it  to  be  done  would  be  to  defeat  the  will 
of  the  legislature  as  to  whose  judgment  or  discretion  should 
direct  the  subject-matter  of  the  duty  confided:  Ruggles  v. 
Collier,  43  Mo.  859;  St.  LouU  v.  Clemens,  43  Mo.  395;  Sheehan 
V.  Oleeean^  46  Mo.  100;  Mattax  v.  Alexandria,  68  Mo.  115;  30 
Am.  Rep.  776;  Whyte  v.  Mayor,  2  Swan,  364;  Day  v.  Oreen,  4 
Gush.  433;  State  v.  BeU,  34  Ohio  St.  194;  Lord  v.  Oconto,  47 
Wis.  386;  BirdeaU  ▼.  Clark,  73  N.  Y.  73;  29  Am.  Rep.  105; 
Hitelicock  v.  Galveston,  96  U.  S.  344;  Indianapolis  v.  Indiaiiapo^ 
Ub  Qa$  Light  and  Coke  Co.,  66  Ind.  396. 

The  special-market  ordinance  is  alleged  to  be  void  because 
it  also  prescribes  illegal  prerequisites,  and  one  of  the  prerequi- 
sites objected  to  is  the  license,  and  the  charge  of  five  dollars 
per  month  for  each  and  every  stall. 

Section  4  of  article  8  of  the  charter  act,  chapter  3775,  au- 
thorizes the  mayor  and  council  ''to  levy  and  collect  tuxes 
upon  all  property  and  privileges  taxable  by  law  for  state  pur- 
poses; •  ...  to  license,  tax,  and  regulate  auctioneers,  taverns, 
peddlers,  and  retailers  of  liquors,  and  all  other  privileges  tax- 
able by  the  state;  to  license,  tax,  and  regulate  hacktiey-car- 
riageSi  carts,  omnibuseS|  wagons,  and  drays,  and  to  regulate 


672  CiTT  or  Jackbonvillb  it.  Lbdwith.      [Florida^ 

and  license  the  sale  of  fire-arms;  •  •  •  •  and  to  regulate,  tax, 
license,  or  Buppress  the  keeping  and  going  at  large  of  all  ani- 
mals within  the  city."  The  eleventh  section  of  the  act  of 
May  81,  1889,  chapter  8958,  an  act  supplementary  to  chap- 
ter 8775,  amends  section  1  of  article  12  of  the  parent  act,  re- 
taining, however,  the  provision,  '*  privileges  may  be  licensed 
and  taxed  by  city  ordinances,"  and  also  enacting  that  the 
council  may  provide  for  licensing  the  keeping  of  dogs. 

At  the  session  of  the  legislature  of  1887,  at  which  the  char- 
ter act,  chapter  8775,  was  passed,  a  general  revenue  law, 
chapter  8681,  was  enacted,  it  having  received  the  approval  of 
the  governor  June  18,  1887,  or  thirteen  days  after  the  charter 
act  was  approved.    This  act  imposes  what  was  styled  "license 
taxes  "  on  dififerent  occupations  and  professions,  and  provides 
that  no  person  shall  engage  in  or  manage  the  business,  pro- 
fession, or  occupation  mentioned  therein,  unless  a  state  license 
shall  be  procured  in  the  manner  prescribed,  and  enacts  that 
counties,  incorporated  cities,  and  towns  may  impose  such  fur- 
ther taxes  of  the  same  kind,  upon  the  same  subjects,  as  they 
may  deem  proper,  but  that  they  shall  not  impose  any  such 
tax  on  any  business,  profession,  or  occupation  not  mentioned 
therein,  nor  shall  the  tax  imposi  d  by  them  exceed  fifty  per 
cent  of  the  state  tax.     The  same  limitation  upon  counties, 
cities,  and  towns  is  to  be  found  in  former  general  revenue 
laws,  as  it  also  is  in  the  amendatory  revenue  law  of  May  28, 
1889,  chapter  8847.    The  revenue  law  of  1887,  chapter  3681, 
imposes  a  license  tax  on  auctioneers,  '* taverns"  (or,  what 
may  be  deemed  the  same  thing,  keepers  of  hotels  and  board* 
ing-houses),  peddlers,  and  retailers  in  spirituous,  vinous,  or 
malt  liquors,  but  not  on  hackney-coaches,  carts,  omnibuses, 
wagons,  or  drays,  and  all  of  this  is  true  of  the  act  of  1889; 
and  in  each  of  these  general  revenue  statutes  there  is  to  be 
found  a  proviso  that  the  license-tax  provision  as  to  peddlers 
with  boat,  or  horse  and  cart  or  carriage,  shall  not  extend  to 
boats  and  carts  engaged  in  the  sale  of  vegetables  and  planta- 
tion products,  fish,  and  oysters.     The  question,  assuming  the 
five-dollar  fee  to  be  a  tax  for  revenue,  is:  Does  the  special  act 
authorize  the  imposition  of  such  a  license  or  occupational  tax 
upon  the  franchise  or  business  of  a  market?     Counael  for  ap- 
pellants suggests  that  the  right  to  maintain  a  market  being  a 
franchise,  it  is  a  privilege,  and  is  therefore  taxable.     Admit- 
ting, as  we  do,  that  the  right  to  keep  a  market  and  charge 
toll  is  a  franchise^  and  consequently  a  privilege,  withia  tha 
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meaning  of  Stevens  ▼•  State,  2  Ark.  291,  35  Ara.  Dee.  72, 
Washijigton  y.  State,  13  Ark.  752,  still,  this  ftdmiesion  is  not 
conclusive  in  favor  of  the  right  of  the  city,  under  the  above 
provisions  of  its  charter  act,  to  impose  a  revenue  tax  upon 
such  markets  or  persons  keeping  them;  for  the  meaning  of 
the  word  *' privileges,"  in  the  charter  act,  is  unmistakable 
from  the  connection  in  which  it  is  used.  When  the  act  gives 
power  to  levy  and  collect  taxes  upon  all  property  and  privi- 
leges taxable  by  law  for  state  purposes,  and  to  license,  tax, 
and  regulate  auctioneers,  taverns,  peddlers,  and  retailers  of 
liquors,  and  all  other  privileges  taxable  by  the  Ftate,  it  is  clear 
that  the  legislature  did  not  use  the  word  '*  privilege  "  to  des- 
ignate such  things  as  are  technically  privileges  and  cannot 
ever  be  enjoyed  or  exercised  in  England  except  through  the 
prerogative  of  the  crown  or  under  act  of  Parliament,  or  in 
this  country  by  authority  of  law,  but  to  denote  other  occupa- 
tions and  business  of  the  same  kind  as  those  mentioned  and 
that  are  taxable  by  law  for  state  purposes.  In  a  word,  we 
think  the  meaning  of  the  legislature,  as  shown  by  the  lan- 
guage last  referred  to,  was,  simply,  that  whatever  occupations 
were  subjected  to  taxation  by  the  state  laws  might  be  taxed 
by  the  city  of  Jacksonville,  under  an  ordinance  or  ordinances 
duly  passed,  and  none  other;  and  this  view  is  strengthened 
by  the  fact  of  the  subsequent  proviuons  of  the  municipal  law 
as  to  hackney-carriages,  carts,  omnibuses,  wagons,  and  drays, 
which  were  not  subjected  to  *^  license  taxes "  by  the  act  of 
1887  or  that  of  1889,  and  hence  the  necessity  for  the  special 
mention  of  them  in  the  charter  act.  Moreover,  this  provision 
as  to  hackney-carriages,  etc.,  would  not  have  been  inserted  had 
it  been  the  intention  of  the  legislature  to  delegate  to  the  mayor 
and  council  by  the  preceding  provision  the  same  power  which 
the  state  has  of  selecting  the  subject  of  occupational  or  license 
taxes  (Const.,  art.  11,  sec.  5),  instead  of  limiting  it  to  the  sub- 
jects named  in  the  charter  act  and  the  revenue  laws  of  the 
state.  Markets  are,  then,  not  subject,  as  occupations,  to  tax- 
ation for  revenue,  under  the  charter  act. 

There  was  nothing  in  the  provision  of  section  1  of  article  12 
of  the  act  of  1887  as  to  '*  privileges,"  nor  is  there  anything  in 
the  amendment  of  it  made  in  1889,  that  qualifies  the  above 
conclusion.  That  section,  as  it  appears  in  the  act  of  1889, 
chapter  3953,  reads,  omitting  the  provision  as  to  licensing 
dogK,  as  follows:  '*A1I  property  which  is  subject  to  state  taxes 
•hull  be  assessed  and  licensed  for  taxation,  alphabetically, 
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for  the  entire  city,  without  reference  to  wards.  The  aseesa- 
ment  shall  be  made  by  the  comptroller  and  his  assistants, 
and  the  valuation  of  real  and  personal  property  shall  be  sub- 
ject to  be  increased  or  diminished  by  the  council,  under  regu- 
lations to  be  made  by  ordinance.  Privileges  may  be  licensed 
and  taxed  by  city  ordinances All  the  duties  now  de- 
volved upon  the  recorder  in  reference  to  the  levy  and  assess- 
ment of  taxes  shall  devolve  upon  and  be  performed  by  the 
comptroller."  It  is  evident  that  the  purpose  of  the  section  is, 
not  to  designate  the  subject  of  taxation,  but  to  regulate  the 
manner  of  assessing  and  levying  taxes  on  real  and  personal 
property,  and  of  licensing  and  taxing  the  avocations  declared 
elsewhere  to  be  taxable,  and  designated  here  as  those  by  the 
word  ''  privileges."  It  prescribes  the  manner  and  mode  of 
exercising  the  taxing  power  against  the  previously  defined 
subjects  of  taxation. 

Appellants  do  not  admit,  however,  that  the  charge  of  five 
dollars  is  a  tax  levied  for  the  purpose  of  raising  revenue,  but 
contend  that  it  is  a  fee  properly  chargeable  as  incident  to  the 
power  of  police  regulation,  and,  as  such,  is  authorized.  Ao> 
cording  to  this  private-market  ordinance,  no  person  can 
"maintain  or  do  business  in  a  private  market,"  except  upon 
paying  to  the  city  treasurer,  for  a  license,  the  sum  of  five  dol- 
lars per  month  for  each  stall;  and  no  person  can  do  business 
in  any  such  stall  or  private  market  that  is  not  so  licensed. 
We  have  seen  that  by  this  ordinance  not  more  than  one  stall 
can  be  licensed  in  the  same  building.  Prior  to  an  amend* 
ment  of  it,  approved  September  7,  1889,  there  was  no  such 
limitation  upon  the  number  of  stalls  in  one  building.  As- 
suming that,  under  the  power  granted  to  the  mayor  and  coun- 
cil, they  may,  by  ordinance,  authorize  the  establishment  of 
public  markets  by  private  individuals,  the  same  being  con- 
trolled and  regulated  by  the  mayor  and  council  by  ordinance, 
according  to  the  principles  of  the  decisions  in  Davenport  v. 
Kelley^  7  Iowa,  102  (notwithstanding  Le  Claire  v.  Davenport^ 
13  Iowa,  2l0),  Dillon  on  Municipal  Corporations,  sec.  385, 
and  note  4,  Oale  v.  Kalamazoo,  23  Mich.  344,  9  Am.  Rep.  80, 
Indianapolis  v.  Indianapolis  Gas  Light  and  Coal  Co.^  66  Ind. 
396,  Slaughierhtnue  Cases,  16  Wall.  36,  Butchers^  Union  etc. 
Co.  V.  Creticent  City  etc.  Co.,  Ill  U.  S.  746,  VUlavaso  v.  J5ar- 
thet,  89  La.  Ann.  247,  our  opinion  is,  that  the  power  to  do  so 
includes,  us  a  niurket  is  a  franchise,  the  power  to  license.  A 
permit  to  establisii  a  market  is,  from  tliu  nature  ut*  u  marketi 
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a  license;  it  is  a  permit  to  do  something  which  could  not  be 
done  before  without  such  permit,  and  hence  is  the  grant  of  a 
license.  Besides  this,  as  we  have  stated  in  the  earlier  part  of 
this  opinion,  the  power  to  establish  markets  is  within  the  po- 
lice power;  and  all  this  being  true,  we  are  unable  to  conclude 
that  the  power  to  charge,  as  a  police  regulation,  a  fee  for  the 
permit  or  license  to  establish  and  maintain  a  market,  as 
distinguished  from  a  permit  or  license  for  selling  meats  or 
vegetables  therein,  does  not  exist.  It  seems  to  us  that  it 
necessarily  does.  The  fee,  however,  is  not  a  tax  for  revenue,  S 
but  a  charge  under  the  police  power,  and  its  amount  is  to  be 
controlled  by  the  principles  governing  in  such  cases.  What 
amount  of  fee  or  charge  can  be  exacted  is  a  question  upon 
which  the  authorities  are  in  conflict.  By  some  it  is  held  that 
no  more  than  the  expense  of  issuing  the  license  can  be 
charged.  Judge  Cooley's  view  is,  that  the  right  to  license  an 
employment  —  no  power  being  given  to  also  tax  it  for  reve- 
nue— gives  the  corporation  authority  to  impose  such  a  charge 
for  the  license  as  will  cover,  not  only  the  necessary  expenses 
of  issuing  it,  but  also  the  additional  labor  of  officers  and 
other  expenses  imposed  by  the  business,  but  nothing  beyond 
this  limit;  and  this  seems  to  us  to  be  the  better  rule:  Cooley's 
Constitutional  Limitations,  244,  and  note  1;  Cooley  on  Taxa- 
tion, 40&-410;  Van  Hook  v.  Selma,  70  Ala.  362;  45  Am.  Rep. 
85;  Ex  parte  Oregory,  20  Tex.  App.  210;  54  Am.  Rep.  516; 
Cincinnati  Ga$  Light  and  Coke  Co.  v.  State^  18  Ohio  St  287. 

A  permit  or  license  to  a  person  to  sell  meats  or  fish,  or 
other  things,  is  not  the  grant  of  a  right  to  maintain  a  market, 
within  the  meaning  of  the  legislative  grant  to  the  munici- 
pality of  Jacksonville  of  the  power  to  establish  and  regulate 
markets.  The  establishment  and  regulation  of  a  market 
means  the  right  to  establish  and  furnish  certain  places  where 
the  public  may  resort  for  selling  and  buying  provisions  or 
articles  of  immediate  necessity,  and  where  the  owners  of  the 
articles  may  expose  them  for  sale,  and  to  regulate  these 
places  and  the  business  done  there,  and  includes  also  the 
right  to  make  charges  for  the  use  of  stalls  and  space  used  by 
those  resorting  there  with  their  products  to  sell  the  same. 
Markets  are  public  conveniencies,  and  not  a  mere  license  or 
permit  to  a  per^n  to  sell  his  marketable  property.  Though 
the  grant  of  authority  to  regulate  the  vending  of  meat,  poul- 
try, fish,  fruits,  and  vegetables  will  permit  the  legislative 
power  of  the  city  to  ordain  general  regulations,  applicable  to 
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all  alike,  as  to  when  and  where  those  articles  nciay  be  sold,  it  is 
not  one  conferring  the  franchise  of  establishing  a  market,  but 
it  is  a  power  to  regulate  the  sale  of  articles  which  but  for  it 
could  be  sold  anywhere  and  at  all  times.  The  power  to  es- 
tablish markets  cannot  be  used  to  create  a  monopoly  of  the 
right  to  sell.  It  is  not  intended  for  any  such  purpose.  The 
right  to  sell  at  markets  must  be  secured  to  all  alike,  on  the 
same  conditions.  The  grant  as  to  vending  meats,  etc.,  is  one 
of  police  power,  and  it  is  to  be  exercised  upon  considerations 
referable  to  the  public  health  or  welfare  of  the  community, 
and  not  arbitrarily,  nor  to  create  a  monopoly  in  one  or  several 
persons,  nor  to  prohibit  the  trades  to  which  it  applies.  Though 
under  it  the  hours  of  the  day,  the  places  and  the  mode  or 
manner  of  and  rules  for  conducting  the  business,  may  be 
designated  and  prescribed,  and  the  establishment  of  fixed 
places  of  sale  may  be  prohibited  in  localities  from  which 
their  exclusion  is  dictated  by  sanitary  considerations,  and,  as 
in  the  case  of  markets  affording  reasonably  ample  facilities 
for  all  who  may  desire  to  engage  in  vending  such  articles,  the 
sales  may  be  confined  to  specific  places,  yet  all  this  must  be 
done  on  principles  of  impartial  and  general  regulation  afford- 
ing the  same  rights  to  all  alike,  upon  the  same  conditions, 
and  not  in  the  exercise  of  a  partial  and  discretionary  or 
arbitrary  will  of  the  law-making  power,  or  of  any  part  of  it: 
Tiedeman's  Limitations  of  Police  Power,  273,  274,  278;  First 
Municipality  v.  Blineau^  3  La.  Ann.  688;  Kennedy  v.  Phelps, 
10  La.  Ann.  227;  City  of  New  Orleans  v.  Stafford,  27  La.  Ann. 
417;  21  Am.  Rep.  563;  Villavaso  v.  Barthet,  89  La.  Ann.  247; 
Belcher  v.  Farrar^  8  Allen,  325;  Cooley's  Constitutional  Lim- 
itations, 201;  Horn  v.  People,  26  Mich.  221;  Mayor  v.  Radecie, 
49  Md.  217;  33  Am.  Rep.  239;  Matter  of  Frazee,  63  Mich.  896; 
6  Am.  St.  Rep.  310;  Mintun  v.  Lome,  23  How.  435;  Logan  ▼• 
Pyne,  4S  Iowa,  524;  22  Am.  Rep.  261;  St.  Joknsburyr.  Thomp- 
son, 59  Vt.  300;  59  Am.  Rep.  731;  Clark  v.  Le  Cren,  9  Barn. 
&  C.  52;  Chamberlain  v.  Compton,  7  DowL  A  R.  597.  It  does 
not  authorize  the  imposition  of  taxes  for  revenue  purposes 
upon  the  occupation  of  vending;  but  it  does,  in  connection 
with  the  grant  as  to  inspection  made  in  the  same  section, 
justify  such  fees  and  charges  as  may  be  required  to  cover  the 
expense  of  inspecting  the  articles  offered  for  sale,  and  of  the 
police  supervision  of  the  business  necessary  to  prevent  its 
becoming  harmful  to  the  community.  Though  the  right  to 
engage  in  the  business  at  the  times  and  places,  and  under  the 
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same  coodkions^  applicable  to  all  cannot  be  denied  to  anyi 
tlie  business  may  be  bo  legiilated  as  tlia  public  welfare  may 
demand^  and  tbe  oourts  will  not  interfere  with  tbe  enforce 
meat  of  a  K^ulation^  ezeepi  whedre  it  shall  be  manifeat  tbat 
tbe  protection  of  tbe  public  ia  not  ita  purpose:  Auidn  v.  Hut- 
rny^  16  Pifik.  126;  Dillon  on  Municipal  CorporatioM^  sec. 
14 1,  nota  2;  Cooley'a  GonBtitutional  Limitakiona^  203.  The 
police  power  ia  one  wboae  eodalence  ia  eesential  to  the  protec* 
iion  and  w^ajreof  tbe  public;  and  wbile  U  should  be  used 
ttfiboeitatingly  and  efficiently  for  the  enda  H  was  intended  to 
a«b6er¥e,  it  should  not  be  QBed  for  other  purposes,  nor  ftirtfaer 
than  is  necessary  to>  fnlly  eSeoi  the  Ingitimate  end  in  any 
particular  case  falling  within  ita  ptoper  ezereiftek 

It  ia  plaia  from  ibe  record  be£6re  ua  tbat  the  right  elaimed 
by  Ledwith,  the  appellee,  is  that  of  maintaining  a  boilding 
where  stalla  and  space  are  pco«^ided  for  bntcheva  or  othecs 
desiring  ta  sell,  foe  tbe  use  of  which  atalla  and  space  he 
makes  cbargea.    Foe  aooie  yeara  prior  to  May^  A.  D;  1880; 
his  premises,  at  the  foot  of  Ocean  Street,  hod  been  the  desig* 
uated  public  market^  controlled  and  regulated  by  tbe  city, 
uuder  an  ordinance  and  a  coBtraet  between  the  city  and 
himself  which  contract,  expired  en  tbe  first  day  o£  that 
inontlL     The  expiration  of  tbia  contract  eaelndes  frens  tbe 
case  all  question  aa  te  the  effect  which,  i£  exiating,  it  might 
have  had  on  the  right  and  power  of  the  city  amthoritieo  to 
change  by  ordinanee  the  loeaJtion  of  the  ptibiie  market,  er, 
barring  any  other  defocta  that  may  exist  in  the  pubUo-market 
ordinance  of  July  30«  188d,  to»  establish  the  public  maricet  a4 
the  foot  of  Market  Stroetyand  abeiish  that  at  the  footof  Ocean 
Street    Aa  against  the.  appellee,  w  any  one  wboae  paeniaes 
or  buildinga  bad  been  the  legally  established  pnblie  market, 
there  can  be  no  doubt  of  the  rigjii  of  the  city  a«thorities  to 
remove  tbe  market  to  a  difEereet  plsyee,  or  t»  aboliah  ani  exisAp 
ing  one,,  and  establish  a  new  market.    Neither  the  appelke 
Dor  any  other  person,  nor  any  oorporate  body  other  than  the 
municipality  of  Jackaonville«  acting,  throngb  ita  law-making 
authority,  baa  been  given  poww  by  the  legjalatjme  te  eatablisii 
marketa  wUhin  the  territory  o£  that  eity.  In  Flerida,  the  kgia* 
lature  alone  can  confer  such  power.    The  power  to  establiah  a 
.  market  includea  the  poiwer  to  change  the  location  ot  it  from 
fdaoe  to  place  aa  the  convenienee  and  neoeaaitiee  of  the  oom- 
munity  may  dictate:  Dillon  on  Municipal  Gorporaiion%  seo. 
4182;  Cooley'a  Constitutional  limitationa)  74^  note  2;  IFe#l» 
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man  v.  Oity  of  Philadelphia,  83  Pa.  St.  202;  OaU  y.  Ctnctn- 
natt,  18  Ohio  St.  663;  Cougoi  y.  New  OrleanSf  16  La.  Ann.  21; 
City  of  New  OrUans  y.  Stafford,  27  La.  Ann.  417;  21  Am.  Rep. 
563;  Rex  y.  Cottrell,  1  Barn.  A  Adol.  67;  Curwen  y.  Salkeld, 
8  East,  638;  Gale  y.  Kalamazoo,  23  Mich.  344;  9  Am.  Rep.  80; 
ViUava4o  y.  Barthet^  89  La.  Ann.  247;  Butchert?  Union  y. 
Crescent  City  Co.,  Ill  U.  S.  746;  Presbyterian  Church  y.  Otty 
of  New  York,  5  Cow.  508.  These  aathorities  show  how  ground- 
less the  yested  right  theory  of  complaint,  based  on  the  injury 
to  the  yalue  of  his  property  through  decrease  of  rental,  is,  and 
how  firmly  set  is  the  rule  that  the  police  power  cannot  be 
parted  with  or  impaired  by  contract  or  barter. 

The  second  section  of  the  public-market  ordinance  shows  by 
the  words,  "  unless  such  person  or  persons  shall  be  expressly 
authorized  so  to  do  by  the  city  council,"  particularly  when 
they  are  considered  in  connection  with  the  priyate-market  ordi- 
nance, that  it  was  not  the  intention  of  that  ordinance  to  pro- 
hibit the  sale  of  fresh  meats,  etc.,  elsewhere  than  the  so-called 
public  market  On  the  same  day — July  80, 1889 — that  the 
first  section  of  this  ordinance  was  so  amended  as  to  establish  the 
public  market  at  the  foot  of  Market  Street,  the  so-called  priyate- 
market  ordinance  was  passed,  although  the  latter  did  not  re- 
ceiye  the  sanction  of  the  mayor  till  the  fifth  day  of  August;  and 
it  is  this  priyate-market  ordinance  that  was  intended  by  the 
law-making  power  of  Jacksonyille  to  furnish  the  rule  under 
which  the  express  authority  suggested  by  the  second  section 
of  the  public-market  ordinance  might  be  obtained  for  selling, 
or  offering  for  sale,  fresh  beef,  fresh  pork,  or  mutton  else- 
where than  at  the  public  market,  or  establishing  or  maintain- 
ing a  market,  stall,  or  shop  for  the  sale  of  the  same.  The  two 
ordinances  are  to  be  considered  together,  or  as  one,  in  seeking 
for  the  intention  of  the  municipal  law-maker  as  to  markets 
and  the  yending  of  the  meats  mentioned  in  them.  Consider- 
ing them  together,  we  find  that  the  manifest  intention  to  per- 
mit and  regulate  sale  elsewhere  than  in  the  locus  of  the  public 
market,  as  well  as  that  to  pemit  other  markets,  has  not  been 
effectually  ordained;  or  in  other  words,  the  ordinance  goyern- 
ing  such  sales  and  markete  is  yoid  because  it  purports  to 
remit  their  establishment,  maintenance,  regulation,  and  abo- 
lition to  the  sole  discretion  of  a  body  —  the  city  council  — 
that  cannot  exercise  the  power,  and  also  to  delegate  to  a 
committee  —  the  city  board  of  health  —  authority  which  the 
state  legislature  has  committed  to  the  law-making  power  of 
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the  municipality.  It  ia  fhoa  apparent  that  the  dty  of  Jack- 
sonville, as  represented  in  the  expreadon  of  her  legislatiye 
agency  speaking  for  her,  intended  not  only  that  there  should 
be  a  public  market  at  the  foot  of  Market  Street,  but  that  there 
might  be  other  places  established  at  which  sales  could  be 
made,  yet  that  sales  could  not  be  except  at  the  public  market 
or  a  so-called  private  market;  and  to  make  this  intention  ef- 
fectaal,  she  has  ordained  that  a  person  who  violates  the  provis- 
ion of  the  public-market  ordinance  as  to  selling  at  other  places 
than  the  public  market  or  a  private  market  should  be  sub- 
ject to  fine  or  imprisonment.  It  happens,  however,  that  the 
private-market  ordinance  is  void,  and  the  question  arises  as 
to  what  effect  this  fact  has  upon  the  validity  of  the  above  pro- 
hiliitory  provision  of  the  public-market  ordinance.  In  our 
opMiion,  it  invalidates  it,  because  it  never  was  the  intention 
df  the  law-making  power  of  Jacksonville  that  sales  should  be 
confined  to  the  public  market;  and  to  enforce  it  with  the  effect 
of  prohibiting  sales  elsewhere,  in  the  absence  of  valid  regular 
tions  of  such  sales,  would  be  to  do  what  was  never  intended. 
Wiiether  or  not  an  ordinance  restricting  sales  to  one  place  in 
a  city  of  the  territorial  extent  and  of  the  population  of  Jack* 
sonville  would  be  held  to  be  valid  if  assailed  as  unreasonablOi 
it  is  unnecessary  to  decide,  as  such  cannot  be  said  to  bavo 
been  the  purpose  in  this  case. 

The  rule  as  to  statutes  is,  that  part  of  an  act  may  be  oncon- 
stitutional  without  invalidating  the  whole  of  it  If  all  the 
provisions  are  connected  in  subject-matter,  depending  upon 
each* other,  operating  together  for  the  same  purpose,  or  other- 
wise so  connected  together  in  meaning  that  it  cannot  be 
presumed  that  the  legislature  would  have  passed  the  one 
without  the  other,  the  whole  act  will  be  declared  void.  On 
the  other  hand,  where  some  parts  are  not  connected  with  or 
dependent  upon  others,  as  where  a  statute  attempts  to 
accomplish  two  or  more  independent  objects,  it  may  be  void 
in  part  and  valid  as  to  the  residue.  If  its  purpose  is  to 
accomplish  a  single  object  only,  and  some  of  its  provisions  are 
void,  the  whole  must  fail,  unless  sufScient  remains  to  effect 
the  object  without  the  aid  of  the  invalid  portions.  If  the  valid 
and  the  void  parts  '*are  so  mutually  connected  with  and 
dependent  on  each  other  as  conditions,  considerations,  or 
compensations  for  each  other  as  to  warrant  the  belief  that  the 
legislature  intended  them  as  a  whole,  and  if  all  could  not  be 
carried  into  effect,  the  legislature  would  not  pass  the  residue 
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iikilepeadeiitly,  theo  if  aoaie  parts  ai«  unoonsUtational,  all  the 
provisions  which  are  thus  dependent,  conditioaal,  or  connected 
must  fall  with  them  ":  Cooley's  Constitutional  Limitations, 
177-179;  State  §»  rel  ▼.  Deol,  34  Fla.  293;  12  Am.  St. 
Rep.  204.  The  same  principles  apply  to  city  ordinances: 
Dillon  on  Municipal  Corporations,  sec.  421,  and  notes.  A 
valid  charter  act  is  the  constitution  of  a  municipality  as 
much  as  the  work  of  a  regularly  chosen  convention  ratified  by 
the  vote  of  the  people  is  the  organic  law  of  the  state.  It  is 
evident  that  the  purpose  of  the  public  and  private  market 
ordinances,  considered  together,  is  twofold.  Outside  of  its 
prohibitory  provisions,  the  object  of  the  former  was  to  provide 
a  public  market  where  persons  could  resort  to  sell  and  buy,  as 
indicated  above.  The  object  of  the  prohibitory  clause  was  to 
regulate  the  sale  of  certain  articles,  and  it  cannot  be  denied 
that  it  and  the  private-market  ordinances  are  conditions,  oon» 
siderations,  and  compensations  for  each  other.  Surely  the 
specified  provision  of  the  former,  with  the  clause  last  quoted 
above,  would  not  have  been  ordained  without  enacting  the 
priva(e*market  ordinance,  unless  it  should  be  assumed  that  it 
was  deemed  necessary  to  have  the  latter  ordinance  to  make 
the  quoted  clause  effectual;  and  that  it  was  not  so  assumed,  we 
are  concluded  by  the  fact  of  the  enactment  of  the  private- 
market  ordinance.  This  prohibitory  clause  of  the  so-called 
pttblie*market  ordinance  and  the  private-market  ordinance 
are  as  connected  with,  conditional  upon,  and  compensatory  to 
eaoh  other  as  if  they  were  in  the  same  ordinance  or  section 
of  an  ordinance,  end  the  invalidity  of  the  latter  ordinailte  is 
£stal  to  the  specified  provision  of  the  former.  To  hold  the 
contrary  would  be  to  enforce  what  was  never  intended  by  any 
branch  of  the  law-making  power  of  Jacksonville  in  passing  or 
approving  either  of  these  by-laws. 

It  is  evident  that  there  is  no  yalid  regulation  prohibiting 
sales  elsewhere  than  at  the  public  market,  and  for  this  reason 
there  is  no  legal  impediment  to  the  sale  in  the  appellee's 
building;  and  he  fihould,  in  the  absence  of  legal  restriction  of 
sales  to  other  places,  not  be  interfered  with  in  the  allefod  use 
of  the  premises. 

It  may  be  well  for  us  to  remark  that  it  is  not  to  be  inferred 
from  anything  said  in  this  opinion  that  the  municipal  wtbor* 
ities  may  not  avail  themselves  of  all  sources  of  knowledge 
and  experience  in  framing  rules  and  regulations,  nor  is  the 
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power  of  the  city  to  use  all  usual  or  proper  agencies  for  the 
enforcement  of  the  same,  when  duly  ordained,  to  be  doubted. 

We  have  gone  as  far  into  the  questions  affecting  the  ven- 
dors of  meat  doing  business  in  Ledwith's  building  as  is 
necessary  to  a  decision  of  the  case.  Ledwith  is  not  such  a 
vendor,  and  it  is  not  proper  that  we  should  say  more  than  we 
have  upon  any  question  not  affecting  bis  rights. 

The  decree  is  affirmed. 

Ptaiwm  er  MimiciFALTrm  to  E8tabi.t8h  and  Rbgflats  Markcts.  — 
Tkis  sabjaet  has  already  been  dtncassed  at  considerable  length  in  the  note  to 
CWrfiev^  ▼.  CUy^  qf  Alton^  85  Am.  Dec.  286,  and  in  prior  notes  in  that  series 
liiereiQ  referred  to.  Hence  it  only  remains  to  summarise  the  later  cases  and 
mch  am  are  not  mentioned  in  the  prior  notes. 

The  cases  agree  that  anfchority  to  establish  and  regnlate  markets  falls 
within  the  police  power  of  the  states;  that  the  right  to  exercise  such  power 
may  be  eenferred  by  them  upon  municipal  corporations;  and  that  the  latter 
may,  wImd  tiie  delegation  of  power  is  suffident,  prohibit  the  sale  of  market- 
aMe  articles  elsewhere  or  outside  the  regularly  established  markets.  Al- 
though there  ie  a  seeming  conAict  in  the  earlier  cases  on  the  question  as  to 
whellMi  or  Bot  the  delegation  of  authority  to  establish  and  regnlate  mar- 
kats^  when  standing  alone,  includes  power  to  prohibit  the  sale  of  goods  and 
prodacts  ontsiile  of  duly  established  markets,  the  weight  and  current  of  the 
later  authorities  show,  conclusively  that  the  delegation  of  the  first-mentioned 
power  indndes  the  other:  Ex  parte  Byrd,  84  Ala.  17;  5  Am.  St  Rep.  328; 
Natair.  Loukhna,  139  U.  S.  621,  624;  Ci-onin  v.  People,  82  K.  Y.  318;  37  Am. 
Rep.  664;  ShfparU  Canio,  2  Tex.  App.  Gl ;  57  Am.  Rep.  601);  People  v.  Keir,1B 
Mioh.  96;  Oossigi  v.  New  Orleans,  41  La.  Ann.  522;  Staie  v.  Oisc/i,  31  La.  Aun. 
644;  8Me  r.  Penderffi-ast,  106  N.  C.  664;  8L  Louis  ▼.  Weber,  44  Mo.  647;  New 
mm  ¥.  Oahfeston,  76  Tex.  659.  These  cases  also  decide  that  a  delegation  of 
•Qch  power  confers  authority  to  confine  the  business  referred  to  in  the  ordi* 
Banoe  to  certain  hours  of  the  day,  to  certain  localities  or  buildings  in  the 
eity,  and  to  the  manner  of  its  prosecution  within  such  hour%  localities,  and 
Gildings. 

Respectable  authority,  however,  may  still  be  found  maintaining  that  such 
delegation  of  authority  alone  will  not  confer  power  to  limit  the  sale  of  mar- 
ketable articles  elsewhere  than  at  the  established  market  during  market 
hours:  Bethune  t.  ffnghes,  28  Ga.  660;  73  Am.  1>ec.  789  (overruled,  in  effect, 
under  a  subsequent  statute,  in  BadHns  v.  Robhteon,  63  Ga.  613);  St  Paul  v. 
LauBer,  2  Minn.  190;  72  Aui.  Dec  S9;  SL  PaiU  v.  Traeyer,  25  Mian.  248; 
SS  Am.  Rep.  462;  CaHweUr,  AUou,  33  III.  417;  85  Am.  Dec.  282;  Btoomuig^ 
Am  ▼.  Wahl,  46  III.  489;  SuiUntjCon  v.  Dankwardl,  73  Iowa,  170. 

In  Natai  r,  Laufsiana,  139  0.  S.  621,  it  was  said  that  "  in  states  where- 
the  oommon  law  prevails,  the  regulation  and  control  of  markets  for  the- 
•ale  of  provisions,  including  the  places  and  the  distances  from  each  other  at 
which  they  may  be  kept,  are  matters  of  municipal  police,  aa<l  may  be  in- 
trusted by  the  legislature  to  the  city  council,  to  he  exercised  as  in  ita  discre^ 
tion  the  public  health  and  convenience  may  require.'*  H^nce  an  oriiinanco 
prohibiting  the  keeping  of  a  private  market  within  six  squares  uf  any  pub* 
lie  market  of  the  city,  under  penalty  of  fine  or  imprisoumttut,  is  valid. 

To  make  a  grant  of  power  to  establiah  and  regulate  markets  effectual,  i| 
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^  necenary  that  suitable  markefe-honseB  shoald  be  prorided,  and  it  foHowa 
aa  a  necessary  consequence  that  such  grant  of  power  indudea  power,  beyond 
question,  to  purchase  or  proTide,  by  lease  or  oUierwise,  the  site,  and  to  then 
erect  the  necessary  buildings  and  stalls,  to  be  followed  by  reasonable  and 
just  rules  for  the  regulation  of  such  market,  with  reference  to  the  peace, 
health,  and  good  order  of  the  community.  Such  rules  must  be  of  a  police 
or  sanitary  character,  and  must  not  operate  so  as  to  create  a  monopoly  or  to 
restrain  trade.  They  must  be  restricted  to  reasonable  regulation:  CaldweO 
▼.  AiUm,  33  IlL  417;  86  Am.  Deo.  282;  Smith  t.  yewbern,  70  N.  C.  14;  16 
Am.  Rep.  766;  Ktlchum  ▼.  Bi^fcUo,  14  M.  Y.  856.  Power  to  erect  a  market- 
house  includes  power  to  repair  it:  Smiih  v.  Newbern,  70  N.  C.  14;  16  Am. 
Rep.  766;  to  employ  architects  to  prepare  plans  for  its  erection:  State  t. 
Paterwm,  34  K.  J.  L.  163;  Petenon  t.  JTew  Tfn-k,  17  N.  7.  449;  to  leaM 
the  unoccupied  part  of  the  market-house,  when  erected,  to  private  persona: 
SpauUlingy.  Lowell,  23  Pick.  71;  and  to  lease  a  building  for  market  purposes 
if  that  is  deemed  preferable  to  building:  Wade  t.  Hampton,  77  N.  C.  460; 
Oale  ▼.  Kalamazoo,  23  Mich.  344;  9  Am.  Rep.  80.  The  power  to  erect  aleo 
includes  power  to  contract  for  building,  and  such  contract  is  as  binding  upon 
the  municipality  as  a  contract  entered  into  by  a  private  individual  oonoern- 
ing  his  private  business  is  upon  him:  Oale  v.  KcUamaeoOt  23  Mich.  344;  9 
Am.  Rep.  80.  A  municipality  may  oontract  with  a  private  person,  authoris- 
ing him  to  build  a  market-house,  rent  stalls,  and  collect  dues  during  a  speoi* 
fied  period,  upon  the  consiileration  that  the  site,  which  is  his  property, 
together  with  the  improvements  thereon,  shall  be  conveyed  to  the  city  abso- 
lutely, and  in  Kood  order,  upon  the  expiration  of  his  term:  State  v.  Naial^ 
41  La.  Ann.  887. 

Power  to  establish  market-houses,  to  require  provisions  to  be  sold  there, 
and  to  forbid  their  sale  elsewhere  cannot  be  fettered  by  contraot,  but  must 
be  left  free  to  be  exercised  at  all  times,  whether  in  conferring,  or  withhold- 
ing market  privileges  when  once  conferred;  and  one  who  has  expended 
money  in  preparing  and  equipping  a  private  market^  established  under  au- 
thority of  the  city,  is  chargeable  with  notice  that  the  oity  may  at  any  time 
forbid  him  to  continue  and  keep  his  market  at  that  place.  The  withdrawal 
of  the  privilege  does  not  divest  the  citizen  of  a  constitutional  rights  nor  de* 
prive  him  of  his  property;  nor  is  an  ordinance  withholding  such  privilegis 
in  restraint  of  trade:  Netowh  v.  CMvettom^  76  Tez.  669;  Q€di  T.  KaJamawOf 
23  Mich.  844;  9  Am.  Rep.  80. 

The  power  to  establish  a  market,  either  publio  or  private^  ttadoubtodlj 
includes  authority  to  change  or  shift  its  location  from  place  to  place  as  the 
convenience  or  necessity  of  the  community  may  require:  Wartmam  T.  PkUth 
delphia,  33  Pa.  St.  202;  Oatt  v.  Cinehmati,  18  Ohio  St  663;  Hew  OHeamt  t. 
Stafford,  27  La.  Ann.  417;  21  Am.  Rep.  663.  In  Attonuif-Oemerai  t.  Z>e- 
troU,  71  Mich.  102,  it  was  said:  *'That  a  oity  may  change  the  locatiooo 
of  markets,  where  it  will  ■  not  injuriously  affect  publio  rights^  m  rtrj  geik« 
erally  accepted.  That  it  cannot  capriciously  destroy  them,  unless  the 
charter  gives  distinct  power  to  do  so»  seems  to  be  a  neeeosary  inferenoo 
from  the  general  rules  governing  the  use  of  franchises,  which  are  seldom, 
and  in  cases  of  publio  enjoyment  are  never,  given  as  mere  aonroee  of  reve* 
nue,  without  regard  to  the  public  convenience." 

Under  a  grant  of  power  to  establish  and  regulate  maikets^  the  power <. 
cannot  be  delegated  to  private  individuals,  or  to  certain  parts  of  the  mu- 
nicipal law-making  power,  so  that  the  persons  to  whom  tho  power  is  graatod 
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may  regulate  and  oontrol  the  markets  thus  erected  and  established  s  Dove*- 
fort  T.  Kelley,  7  Iowa,  102;  8UUe  v.  Pateraon,  34  N.  J.  L.  163. 

Power  to  establish  and  regulate  markets  does  not,  of  itself,  oonfer  power 
to  levy  taxes;  and  the  right  to  impose  a  reasonable  license  for  market  privi* 
leges  does  not  give  the  right  to  ase  the  license  as  a  mode  of  taxation  for 
revenne,  in  the  absence  of  clear  intent  to  that  effect  in  the  city  charter: 
Stale  y.  Bean,  91  N.  C.  654.  To  reimburse  the  city  for  maintaining  and 
supervising  the  market,  it  unquestionably  has  the  right  to  impose  a  license 
fee  upon  those  enjoying  the  market  privileges,  or  occupying  stalls  therein: 
Le  Claire  v.  Vareiiport^  13  Iowa,  210;  State  v.  Bean,  91  K.  C.  554;  In  rt 
Nightimjale,  11  Pick.  167;  Figeon  v.  Montreal  ele.  Court,  17  Can.  Sup.  C\L 
495;  State  v.  Oiteh,  31  La.  Ann.  544.  A  license  of  twenty-five  cents  per 
day  for  the  privilege  of  occupying  a  stall  in  a  city  market  is  reasonable,  and 
may  be  enforced:  Cinemnali  t.  Budangham,  10  Ohio,  257. 

A  mnnicipality,  in  locating  its  markets,  is  restricted  to  such  places  •■ 
will  not  ereate  a  nnisanoe,  and  consequently  it  cannot  locate  a  market  so  m 
to  obstruct  a  street,  or  a  private  person's  place  of  business  thereon:  TFarf* 
HUM  T.  Philadeliphia,  33  Pa.  St  203;  ColumhuB  t.  Jacques,  30  Oa.  506. 

As  we  have  idiown  in  the  beginning  of  this  note,  the  power  to  establish 
markets  necessarily  includes  power  to  restrict  the  sale  of  provisions  to  the 
locality  provided,  and  after  markets  and  their  limits  have  been  established, 
power  is  necessarily  implied  to  prescribe  regulations  by  ordinance  for  their 
proper  conduct  and  control;  and  the  only  limit  upon  this  power  is,  that 
the  regnlations  must  be  uniform  in  their  operation  npon  all  persons.  They 
most  not  discriminate,  be  in  restraint  of  trade,  nor  create  a  monopoly,  but 
most  be  calculated  to  promote  the  general  welfare  of  the  inhabitants:  Blooms 
ingUm  v.  Wahl,  46  Hi.  489.  The  method  of  selling  goods,  the  arrangement 
of  stalls  and  the  articles  therein,  and  the  method  of  weighing  provisions  may 
sJl  be  prescribed:  Smell  v.  BellevUU,  30  U.  C.  Q.  B.  81 ;  Le  Claire  v.  Davenport, 
13  Iowa,  210l  The  sale  of  meat  may  be  prohibited,  except  in  places  desig« 
Dated  by  the  market  board,  and  in  the  public  markets:  Kellff  v.  Toronto^ 
^  U.  GL  Q.  B.  425.  So  the  wholesale  and  retail  trade  in  the  market  may  be 
separated  by  prescribing  a  penalty  for  retailing  within  the  wholesale  limits: 
Strike  v.  ColUnB,  54  L.  T.,  N.  8.,  152.  Th^  sale  of  fresh  meat  in  less 
quantitiea  than  a  quarter  may  be  prohibited  except  at  public  markets:  SL 
Lauk  V.  Weber,  44  Mo.  647;  Jkaret^port  v.  KeUe^,  7  Iowa,  102.  So  tho  sale  of 
meat  in  any  quantity  may  be  prohibited,  except  at  specified  places:  Btuffah 
▼.  Webfietf  10  Wend.  99.  So  the  sale  of  oysters  may  be  prohibited  outside 
the  market:  Marano  v.  Mayor,  8  La.  217.  And  where  an  adequate  publio 
market  has  been  established,  the  opening  of  any  other  market  may  be  prohib- 
ited and  made  unlawful:  State  v.  Oieek,  31  La.  Ann.  544.  And  an  ordinance 
prohibiting  any  one  living  within  twenty  miles  of  the  market  oocupying 
«  stand  until  he  ahows  that  his  goods  are  the  produce  of  his  own  or  an 
ndjoining  farm  is  valid:  Commonwealth  v.  Rice,  9  Met.  253.  An  ordinance 
prohibiting  the  sale  of  meat  without  licence,  and  excepting  farmers,  will  not 
bring  within  the  exception  a  butcher  by  trade  who  sells  meat  prodnoed  on 
liii  farm:  Borhnter  v.  Pettinger,  17  Wend.  265.  An  ordinance,  however,  grant- 
ing the  exclusive  right  to  maintain  a  market  to  one  or  more  persons  for  % 
definite  period  of  time  is  unlawful  as  creating  a  monopoly:  OiUe  v.  KalamO' 
woo,  23  Mich.  344;  9  Am.  Rep.  80.  So  an  ordinance  is  unreasonable  and  in 
roatraint  of  trade  which  prohibits  the  sale  of  fresh  meat  at  any  time  during 
Um  day  within  the  city  limits  except  at  a  designated  market 

The  restriction  can  only  extend  to  reasonable  market  limits  during  certain 
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hoan:  Bloomington  ▼«  WciH  18  HI.  4S9{;  and  when  Che  Bmite  of  Iha  mazlLet 
boundary  are  specified,  the  ordcnaDoe  operates  only  wfChin  thoee  fimltiy  and 
caiinnt  be  made  to  extend  throughout  the  whole  city:  Valdwetl  t.  AUam^  33  111* 
417;  ^  Am.  Dea  1282.  "So  a  oity  has  no  f4ght,  without  ezprew  authority,  t» 
shut  out  gardeners  and  farmery  or  other  prodaoo-raieen,  in>ai  acoeas  to  Ae 
general  jnarket^  without  giving  them  a  anbrtitute  for  it^  hy  providing  that 
such  prodnoe  shall  only  be  sold  by  sellers  who  hare  leased  stalls  in  such 
market:  B^tf/ktM  ▼.  Heewxier^s  Couti^  75  Blich.  1S7A;  IS  Am.  8t  Rep.  475.  An 
ordinaaoe  prascnbii^  a  penalty  of  not  Uss  than  one  or  more  than  Ato  ddQass 
lor  ew9tj  hour  that  a  person  -shall  heep  his  wi^on  within  the  limits  of  tho 
market^  without  the  oonaent  <^  the  cHerk  thereof,  and  after  notice  to  mim0% 
li  nnrsaaonahU^  and  Toid:  thtnmamomUA  t«  WSkmM^  ISl  Haaai  S66w 
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Qrom  NsaxxomOB,  and  th«  railroad  ooiii);MUiiy  it  retpoiiaible  ooly  for 
viUfiil  or  waart4ia  injiiriai  %d  them,  or  for  injoriea  rondttng  from  a  de- 
gree of  negligeaoe  eqaiTalent  therefcai  The  compaaif  doee  not  ewe  to 
m^A  peffMoe  the  doty  to  famish  fiagmea  or  to  ciag  a  litU.  I^eee  are 
for  the  heneiit  of  those  ahoot  to  cross  raihroad  tracks. 
TniDior  lOB  Dsviif damt  mat  bb  Dibscteo  whkn.  —  Where  there  is  ao 
ovideDoe  to  sopport  the  phiintiff 's  cause  of  action,  Che  oonrt  may,  «t  flie 
eloM  ef  the  fUiiitiff  'm  eve,  direct  the  jviy  te  find  for  the  defendaal 


Action  on  the  case.    The  opinion  states  the  facts. 
£urhe  and  HeUett,  and  Jokn  Gibbtnu^  Int  the  appdlAat 
F.  H.  Chilwr,  for  the  appellee. 

ScHOcnstD,  J.  This  was  an  aetion  on  the  case,  bj  appel- 
lant, for  nogligenoe  of  appelJee,  causing  personal  injury  to 
appellant.  The  superior  court,  after  hearing  ail  the  evi- 
denoe  off»ped  lon  behalf  of  appellant,  instruoted  the  jury  to 
fiad  iar  appellee.  Verdict  and  judgment  thereon  were  ther»- 
upon  pondered  in  behalf  of  aptpellee,  and  that  judgnneot  warn 
affirmed  in  the  appellate  court  for  the  first  distriet  The  only 
question  liere  is,  whetlier  there  is  evidenoe  in  the  moord  which 
would  support  a  judgment  in  behalf  of  appellant 

The  dedaralioii  oontains  four  oouofas,  in  each  at  which  it  is 
alleged  appellant  was  in  the  observance  of  due  care  for  his 
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personal  eafcty  at  the  time  that  he  was  injured.  In  the  first 
^x>unt,  the  negligence  of  appellee  is  alleged  to  have  been  in 
carelessly  and  improperly  driving  and  managing  its  engine. 
In  the  second  count,  it  is  alleged  to  have  been  in  running  at 
-A  greater  rate  of  speed  than  provided  by  an  ordinance  of  the 
•city.  In  the  third  count,  it  is  alleged  to  have  been  in  not 
ringing  a  bell.  In  the  fourth  count,  it  is  alleged  to  have  been 
in  omitting  to  have  a  flagman  at  the  crossing. 

At  the  time  appellant  was  injured,  he  was  traveling  longi* 
indinally  along  the  main  track  of  appellant's  railway,  where 
trains  were  frequently  passing  in  each  direction.  The  com« 
fMiny  owed  him,  therefore,  no  duty  in  respect  to  furnishing 
flagmen  or  ringing  a  bell,  which  are  for  the  benefit  of  those 
about  to  cross  railroad  tracks:  Chicago  etc.  Ry  Co.  v.  Eininr 
gerj  114  111.  79.  Those  who  travel  upon  railroad  .tracks  as 
iiighiYays  are  themselves  guilty  of  gross  negligence,  and  the 
railroad  company  is  only  responsible  for  willful  or  wanton  in- 
juries to  them,  or  for  injuries  resulting  from  a  degree  of  neg- 
ligence  equivalent  thereto:  Illinois  Cent  R,  Ri  Co.  v.  Godfrey^ 
71  111.  507;  22  Am.  Rep.  112;  Illinoie  Cent.  R.  R.  Co.y.  Heih- 
trington,  83  111.  510;  Blanchard  v.  Lake  Shore  etc  R'y  Co^  126 
111.  416;  9  Am.  St.  Rep.  630. 

There  is  no  evidence  tending  to  show  negligence  in  driving 
and  managing  appellee's  engine,  or  that  its  engine  was  run- 
ning at  a  greater  rate  of  speed  than  provided  by  ordinance. 
Appellant  testified  that  he  was  walking  south  cm  the  railroad 
track,  and,  observing  an  engine  approaching  on  the  same 
track,  he  stepped  over  on  another  track,  and  as  he  did  so,  he 
was  struck  and  injured  by  an  engine  approaching  from  his 
rear.  As  he  stepped  on  the  other  track,  he  says  he  did  not 
look  in  the  rear,  from  which  the  engine  that  struck  him  was 
approaching,  and  that  he  walked  only  twenty-five  or  thirty 
feet  until  he  was  struck.  There  is  no  evidence  that  he  was 
observed  by  those  in  charge  of  the  engine  that  struck  him, 
before  he  was  struck,  or,  if  he  had  been,  that  the  engine  could 
have  been  stopped  by  any  management,  however  skillful,  be* 
fore  he  was  struck.  There  is  no  ordinance  in  evidence  limit- 
ing the  speed  of  trains  at  this  point,  and  no  evidence  tending 
to  show  that  the  engine  was  being  run  at  a  high  and  reckless 
rate  of  speed. 

We  find  no  cause  to  disturb  the  judgment  below,  and  it  ii 
therefore  affirmed. 

Judgment  affirmed. 
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Railroad  Compaito — Dorr  to  Trispassirs  on  thur  Tracks.  —  A  per^ 
•on  walking  upon  a  railroad  track  is  a  trespasser,  and  guilty  of  gross  negligence, 
•nd  if  he  is  rnn  o^er  and  killed,  the  company  is  not  liable  for  damages  for 
his  death,  unless  willfully  or  wantonly  caused:  Blanchard  ▼.  Lake  Shore  etc 
Ry  Co,,  126  III  416;  9  Am.  St  Rep.  630,  and  note;  Louuville  etc  R,  B,  Co, 
T.  Crawford,  89  Ala.  240;  Burbank  ▼.  IlUnoia  etc.  B.  B,  Co.,  42  La.  Ann.  1156; 
Brown  t.  8L  Louie  etc,  B*y  Co.,  62  Ark.  120;  Cental  etc  Co.  t.  Denton,  84 
Oa.  774;  Bart  v.  Pennsylvania  B,  B,  Cc,  135  Pa.  St.  95;  Brooks  t.  Lincoln 
J3L  B.B.  Co.,  22  Neb.  816;  WftUe  ▼.  Central  B.  B.  etc  Co.,  83  Ga.  595. 

TsRDiCT.  —  A  court  may  direct  a  jury  to  find  for  the  defendant^  where, 
in  case  it  should  find  for  the  plaintiff^  it  would  be  the  duty  of  the  court  to 
•et  aside  the  rerdiet:  Blanchard  t.  Lake  Shore  etc  B^y  Co.,  126  DL  416;  9 
Am.  St  Rep.  680. 


Chioaqo  and  Nobthwestbrn  Railway  Gompant 

V.  Chapman. 

[US  iLUNOis,  96.) 

€k>MMOX  Carrixr  cannot  Lnirr  his  Liabiutt  by  Stipitlation  in  Rb- 
GBIFT.  —  Under  the  statutes  of  Illinois,  a  common  carrier  is  prohibited 
from  limiting  his  common-law  liability  safely  to  deliver  property  in« 
trusted  to  him  for  transportation  at  the  place  to  which  it  is  to  be  trans- 
ported, by  any  stipulation  or  limitation  expressed  in  the  receipt  given 
lor  such  property;  but  those  statutes  do  not  prohibit  common  carriers 
from  limiting  their  common-law  liabilities  by  contract  with  the  owner 
of  property  delivered  for  transportation. 

OoimoN  Carrtsr  mat,  bt  Exfrbss  Contraot,  Limit  his  Liabilttt.  — 
A  common  carrier  may,  by  express  contract^  limit  his  strict  common- 
law  liability  to  such  damage  as  may  occur  on  his  own  line  of  carriage^ 
against  loss  by  fire  without  his  faulty  and  against  other  loss  not  attribn- 
table  to  his  negligence,  or  that  of  his  servants. 

Common  Oarrikr  mat  Requirx  Shippkr  to  Fix  Valub  ov  Goods.  — 
A  common  carrier  may  require  the  owner  of  goods  offered  for  transpor- 
tation to  fix  their  value,  so  as  to  protect  himself  against  fraud  in  case 
of  Ices. 

Common  Carrue  cannot  Exxmft  Himselv  vbom  Lxabilitt  for  Loss 
Rbsultino  from  his  Gross  Nbqlioenob.  —  A  common  carrier  cannot^ 
even  by  express  contract,  exempt  himself  from  liability  for  damages 
resulting  from  the  gross  negligence  or  willful  misconduct  of  himself  or 
of  his  servants  or  employees;  nor  can  he  shield  himself  as  to  any  por- 
tion of  the  damages  to  person  or  property  occasioned  by  his  or  his  ser- 
vants' gross  negligence  or  willful  misconduct 

Common  Carribr  cannot  Arbitrarilt  Fix  Valub  of  Goods,  and 
TBBRBBY  LiMfT  HIS  LiABiLiiT.  —  A  commou  Carrier  cannot  arbitrarily 
fix  the  value  of  goods  delivered  to  him  for  transportation,  and  thereby 
limit  his  liability  in  case  of  loss.  If  a  value  be  fixed  by  the  carrier, 
and  the  contract  of  shipment  is  based  thereon,  the  amount  thus  fixed 
will  ordinarily  determine  the  liability  of  the  carrier.  It  will  not,  how- 
over,  if  nntmthfully  given  in  respect  to  property  that  the  carrier  had 
less  opportunity  to  inspect  and  know  the  value  of  than  the  shipper, 
estop  the  carrier  to  show  that  tlie  value  was  less  than  that  fixed. 


688  Chioago  xtg.  Bailway  Co.  v.  Chapmah.    [Tllinma, 

Ijmitatiok  or  Valuv  in  Cambom^b  Riobipt  nor  Bindino  o»  Soippkb 
WHKN.  —  Where  a  common  carrier  receives  property  for  traneimrtalMMi, 
charges  what  he  sees  proper,  and  makes  out  a  bill  ol  lading  witboot 
asking  any  questions  as  to  the  valoe  of  the  property,  a  cbtiue  in  tba  hill 
of  lading  attempting  to  limit  a  recovery,  in  case  of  le8%  to«4Mrtaui 
snm  does  not  amount  to  an  admission  on  the  part  of  the  shipper  thfti 
the  property  is  worth  no  more  than  that  som,  where  the  lattar  makes 
no  representations  to  indnoe  the  fixing  of  the  Valne  of  the  property  at 
that  amount;  nor  doea  it  affect  the  qnestion  that  the  carrier  had  aa 
the  time  two  classifications  of  ■nob  property,  one  limiting  the  amooBt 
«f  recoTery,  and  the  other  not  limiting  the  amount^  but  6bai:fpng  « 
higher  freight  rate,  where  no  notice  was  given  to  tbe  ahipper  at  the 
time  of  any  such  cUssificationa. 

Action  on  the  case.  The  horse  referred  to  in  the  opinion 
was  shown  to  have  been  a  yaluable  race-horse,  and  was  so 
injured  by  the  accident  as  to  be  wholly  worthless.  The  acci- 
dent hai)pened  by  the  train  in  which  the  horse  was  being 
carried  colliding  with  a  construction  train.  There  was  a 
verdict  and  judgment  for  the  plaintiff  for  $8,29a  The  other 
facts  are  sufficiently  stated  in  the  opinion. 

W.  C.  Ooudy,  W.  S.  Keep,  and  R.  N.  Bots/ard,  for  the  appel- 
lant. 

A.  H.  Barry^  and  Sherwood  and  Jonee^  for  the  aj^Uee. 

Shope,  G.  J.  This  is  an  action  on  the  case,  by  appellee 
against  appellant,  as  a  common  carrier,  to  recover  damages 
for  the  loss  of  the  plaintiff's  horse  while  being  shipped  over 
appellant's  railroad.  There  is  little  dispute  as  to  the  facts  of 
the  case.  There  was  ample  evidence  to  show  gross  negligence 
on  the  part  of  the  servants  of  the  defendant,  from  which  the 
injury  to  the  horse  resulted. 

By  the  ruling  of  the  trial  court  in  giving  an  instruction 
for  the  plaintiff,  and  in  the  modification  of  one  asked  by  the 
defendant,  the  question  of  law  is  presented,  whether  it  is 
competent  for  a  railway  carrier  to  limit  or  restrict,  by  con« 
tract,  its  liability  for  an  injury  to  property,  during  its  trans* 
portation,  against  the  gross  negligence  of  the  carrier  or  its 
servants. 

The  act  in  respect  of  common  carriers  approved  March  27, 
1874,  provides  *Ubat  whenever  any  property  is  received  by 
a  common  carrier  to  be  transported  from  one  place  to  an- 
other, within  or  without  this  state,  it  shall  not  be  lawful  for 
such  carrier  to  limit  his  common-law  liability  safely  to  de- 
liver such  property  at  the  place  to  which  the  same  is  to  be 
transported,  by  any  stipuiution  or  limitation  expressed  in 
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the  receipt  given  for  SQoh  property.''  This  ie  substantially 
re-enacted  in  section  33  of  chapter  114,  relating  to  railroads. 
The^e  statutes  do  not,  in  terms,  prohibit  common  carriers 
from  limiting  their  common-law  liabilities  by  contract  with 
the  owner  of  property  delivered  for  transportation.  Formerly^ 
the  restriction  of  a  carrier's  liability,  when  expressed  in  a 
mere  receipt,  often  gave  rise  to  the  question  as  to  whether 
the  shipper  had  knowingly  assented  thereto,  and  this  enact* 
ment  was  doubtless  intended  to  obviate  the  difficulty  growing 
out  of  that  condition.  In  many  respectSi  a  railway  carrier 
may,  by  express  contract,  limit  its  strict  oommon-Iaw  lia^ 
bility.  It  may,  by  special  contract,  limit  the  liability  to 
such  damage  or  loss  as  may  ocour  on  its  own  line  of  carriage: 
Illinois  Central  R.  R.  Co.  v.  Frankenberg^  54  111.  88;  6  Ami. 
Bep.  92;  Chicago  eU.  R'y  Co.  y.  MorUfoH,  60  HI.  175;  Field 
▼.  Chicago  eU.  R.  R.  Co.,  71  IlL  458;  Erie  R'y  Co.  v.  WHeox^ 
84  111.  239;  26  Am.  Bep.  451;  Wabaeh  eU.  Ry  Co.  v.  Jagger^ 
man,  115  HI.  407.  The  carrier  may  limit  its  liabilities  against 
loss  by  fire  without  its  fault:  Van  Sehak  v.  North&m  Trans* 
por lotion  Co.^  3  Bias.  394.  And  the  liability  may  thus  be 
limited  as  an  inaurer,  and  against  other  loss  not  attributable 
to  its  negligence  or  that  of  its  servants,  and  may  require  tha 
value  of  goods  offered  for  transportation  to  be  fixed  by  the 
ahipper,  to  proteet  itself  against  fraud  in  case  of  loss. 

The  courts  of  this  state  have  never  held  that  the  carrier 
may  limit  or  restrict  its  liability  for  loss  or  damage  resulting 
from  its  own  gross  negligence,  or  the  gross  negligenee  of  its  ser- 
vants. On  the  contrary,  it  has  been  repeatedly  and  uniformly 
held  that  it  cannot  do  so,  even  by  express  oontract  with  the 
ahipper.  The  question  first  arose  in  /ttiaots  Ceniral  R.  R. 
Co.  ▼.  Morrison^  19  IlL  186,  and  it  was  there  said:  ^  We  think 
the  role  a  good  one,  as  established  in  England  and  in  thia 
country,  that  railroads  have  the  right  to  restrict  their  liabili* 
ties  as  common  carriers  by  such  contract  as  may  be  agreed 
upon  s|)eciallyv  they  still  remaining  liable  for  gross  negligence 
or  willful  misfeasancei  against  which  good  morals  and  public 
policy  forbid  they  should  be  permitted  to  stipulate."  And 
sttbstantiaUy  the  same  language  is  used  in  Illin4ns  Central 
R.  R.  Co.  V.  Read,  37  111.  484, 87  Am.  Dec.  260,  and  in  IlUnaU 
O^nlnii  jR.  R.  Co.  v.  Adams,  42  111.  474;  92  Am.  Dec.  85.  In 
lUinois  Central  R.  R.  Co.  v.  Smyser,  38  HI.  354,  87  Am.  Dec 
301,  it  was  held  that  a  railroad  company  may  restrict  its  lia- 
bilities for  loss  or  injury  occurring  during  the  transportation 
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of  property,  the  carrier  being  still  held  liable  for  gross  negli* 
gence  or  willful  misfeasance.  So  in  lUinoia  Central  R.  R.  Co. 
V.  AdavM,  42  111.  474,  92  Am.  Dec.  85,  it  is  said  ''thai 
although  the  railroad  company  might  protect  itself  by  contract 
against  certain  risks  assumed  by  common  carriers  and  be- 
longing to  their  vocation,  it  is  contrary  to  good  morals  and 
public  policy  that  they  should  be  allowed  to  stipulate  against 
their  own  gross  negligence,  or  that  of  their  employees,  or  their 
willful  default''  In  Oppenheimery.  United  Statee  Express  Co,, 
69  111.  62,  18  Am.  Deo.  596,  the  court  holds  that  the  contracts 
exempting  carriers  from  liabilities  are  not  to  be  construed  as 
providing  against  loss  or  injury  occasioned  by  actual  negli- 
gence  on  their  part  In  the  subsequent  case  of  Arnold  v. 
Illinois  Central  R.  R.  Co.,  83  111.  273,  25  Am.  Rep.  383,  it  was 
said:  "The  doctrine  is  settled  in  this  court  that  railroad  com- 
panies may  by  contract  exempt  themselves  from  liabilities 
on  account  of  the  negligence  of  their  servants,  other  than  that 
which  is  gross  or  willful.'' 

In  the  Read  case,  supra,  the  question  arose  where  the  plain- 
tiff  was  riding  on  a  free  ticket,  on  the  back  of  which  was  an 
indorsement  to  the  effect  that  the  person  accepting  the  same 
assumes  all  risks  of  accident,  and  expressly  agrees  that  the 
company  shall  not  be  liable,  under  any  circumstances,  for  in- 
jury to  the  person  or  property  of  the  passenger  while  nsing 
the  ticket  It  was  held  that  the  acceptance  and  use  of  the 
ticket  made  the  indorsement  thereon  a  special  contract,  but 
that  the  contract  did  not  exempt  the  company  from  liability 
for  injury  caused  by  gross  negligence. 

In  Erie  Wy  Co.  v.  WUcox,  84  111.  239,  25  Am.  Rep.  451,  we 
said:  "The  law  has  wisely,  and  for  reasons  that  concern  the 
public  welfare,  inhibited  a  common  carrier  of  passengers  or 
freight  from  contracting  against  its  own  negligence^or  thatof 
its  servants  and  employees."  See  also  Toledo  etc.  Ry  Co.  v 
Beggs,  85  111.  80;  28  Am.  Rep.  613. 

In  Adams  Express  Co,  v.  Stettaners,  61  HI.  184,  14  Am.  Rep. 
57,  goods  were  shipped  from  Chicago  to  New  York,  worth  in 
fact  four  hundred  dollars,  for  which  the  company  gave  the 
shipper  a  receipt  limiting  its  liability  to  fifty  dollars  in  case 
of  loss,  of  which  the  shipper  had  notice.  It  was  there  said: 
"Even  if  it  should  be  conceded  that  the  shipper  must  be 
considered  as  having  assented  to  the  terms  of  the  bill  of 
lading,  we  cannot  hold  the  carrier  excused  from  the  exercise 
of  reasonable  and  ordinary  care.     Courts  have  often  had  occa- 
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■ion  to  express  their  regret  that  common  carriers  have  been 
permittedi  even  by  contract,  to  discharge  themselves  from  the 
obligations  imposed  by  the  salutary  rules  of  the  common  law. 
•  •  •  •  It  is  very  unreasonable  in  the  carrier  to  say  that  it  will* 
in  no  event  be  liable  beyond  the  sum  of  fifty  dollars,  in  the 
absence  of  a  special  contract,  though  it  may  have  received 

much  more  than  that  sum  merely  in  the  way  of  freight 

It  would  be  very  easy  for  them  to  require  the  shipper  to- 
specify  the  value  of  the  merchandise,  .  .  •  •  making  their 
charges  in  proportion  to  their  liability.  If  the  shipper  should 
falsely  state  the  value,  he  could  not  complain  of  being  held 
to  his  own  valuation.  In  order  to  prevent  the  carrier  from 
releasing  himself  by  contract  from  all  liability,  courts  have 
laid  down  the  rule  above  stated,  that  he  cannot,  even  by  con-^ 
tract,  exempt  himself  from  the  exercise  of  reasonable  care.'^ 
And  the  same  rule  was  laid  down  in  Boscowitz  y.  Adanu  Ex- 
press Co.,  93  111.  523;  34  Am.  Rep.  191;  and  it  was  there  held 
that  the  defendant  was  liable  for  the  full  value  of  the  goods, 
if  the  loss  was  owing  to  negligence  on  the  part  of  the  railway 
company,  who  was  the  servant  of  the  express  company  in 
the  transportation  of  the  goods. 

We  have  thus  given  an  epitome  of  cases  decided  by  thia 
court,  to  which  others  might  be  added,  for  the  purpose  of 
showing  that  we  are  committed  to  the  doctrine  that  a  com* 
mon  carrier  cannot,  even  by  express  contract,  exempt  itself 
from  liability  resulting  from  the  gross  negligence  or  wil]ful> 
misconduct  committed  by  itself  or  its  servants  or  employees. 
Whatever  may  be  the  rule  elsewhere,  in  this  state  the  common 
carrier  cannot  contract  for  exemption  from  responsibility  for 
a  failure  on  its  part,  or  that  of  its  servants,  to  exercise  or- 
dinary care  in  the  transaction  of  its  business.  If  the  carrier 
may  by  contract  limit  its  liability  for  gross  negligence  or  will* 
ful  misfeasance  to  any  extent,  it  may  contract  for  total  ex- 
emption. A  contract  for  exemption  from  liability  for  its  torts 
being  void,  as  against  public  policy,  it  cannot  shield  itself  aa 
to  any  portion  of  the  damages  to  person  or  property  occa- 
sioned by  its  gross  negligence  or  willful  misconduct.  As  we 
have  seen,  it  may  protect  itself  against  fraud  by  requiring 
the  consignee  to  state  the  value  of  the  thing  shipped;  but 
when  it  receives  property  for  transportation  it  must  exercise 
reasonable  care  until  it  reaches  its  place  of  destination,  and 
will  not  be  permitted  to  absolve  itself  from  that  responsi- 
bility. 
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By  the  strict  ruk  of  the  common  law,,  the  canier  wwb  liable 
for  injuries  reaultisig  in*oiii  oauBee  beyond  hia  control^  and 
which  were  not  the  result  of  hta  aet  or  the  omlsaion  of  faiia 
duty,  the  exoeptioik  being,  tliat  he  was  not  loaUe  for  injury  or 
loss  lesulttngfrom  the  aetef  God  or  the  public  enenty.  Tbus 
he  must  account  for  geoda  received  Cor  tnuasportatioa,  evea 
though  they  be  destroyed  by  fiie  without  his  fault  The  rule 
has  generally  been  so  far  relaxed  that  the  carrier  mayvby  ape- 
cial  contract,  exempt  hinaeeli  from  this  strict  liability  imposed 
by  the  ooinmeo  law,  but  the  weight  of  authority,  in  our  jadg« 
aaeut,  holds,  aa  this  eonrt  has  uniformly  held,  that  he  maj 
met  exempt  himself  from  liability  for  damages  lesulfeing  fion 
the  gross  negligence  or  willfittl  miscondoct  of  himself  or  of  his 
servants.  The  law  does  not  authorise  common  carriers  to  fix, 
arbitrarily,  tiie  value  at  goods  delivered  to  them  fee  transpor- 
tation, and  thereby  limit  their  liability  in  case  of  loasi  If  a 
value  should  be  fixed  by  the  carrier,  as  before  stated,  and  the 
ooBtract  of  ahipment  was  based  thereof,  the  amount  thus 
fixed  would  ordinarily  detevmine  the  Uabilitj  of  the  earrier. 
It  would  not,  however,  if  untruthfully  given  in  respect ef  prop- 
erty that  the  carrier  had  less  opportunity  to  inspect  and  know 
the  value  of  than  tbe  shipper,  estop  the  o&rrier  to  show  that 
the  value  was  less  than  that  fixed.  It  cannot  besnid  that  the 
clause  in  this  contract,  attempting  to  limit  &  reoe^rvrj  to  one 
hundred  dollars,  amounts  to  an  adnoission  en  the  port  of  the 
shipper  that  the  horse  was  worth  no  more  then  that  snn.  It 
was  not  made  hj  the  shipper,  or  intended  aa  a  statement  ef 
the  value  of  the  pi>>perty,  but  was  bitanded  ta  fix  a  liaitt  to 
like  defendant'a  liability  in.  oaae  of  lose;  and  if  the  oontraet 
bad  not  been  v<nd,  and  bad  been  knowingly  entered  into  hj 
the  shipper  or  hia  authorised  agent,  it.  might,  have  ftvntafaed 
the  measnre  of  lecovery.  If  the  injary  toitfae  property,  and 
dainui^e  resnlling,  had  been  cauaed  by  nny  caaoahj  agninat 
which  the  carrier  night  contract,  the  tender  nuuie  by  the  da» 
fendant  of  the  aaaounts  named  in  the  oontraet  might  haam 
been  a  bar  to*  a  recovery,  if  it  had  been  kept  good.  It  in 
manifest  frona  the  foregoing  that  the  lender  was  net  effecUnL 
to  defeat  a  recovery  by  the  plnintifC 

As  before  saidk,.  we  are  not  unmindful  that  a  eantraey  nsle 
has  been  announced  by  courts  of  the  highest  reapeotal>il«ly« 
and  among  them  the  supreme  eonrt  of  the  United  Btntea. 
Notwithstanding  the  great  respect  we  cntertaia  for  tkn  verj 
learned  and  eminent  tribunals  which  have  thua  held,  we 
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00  strongly  committed  to  the  doctrine  before  announced,  that 
we  feel  compelled  to  adhere  to  the  rule  so  long  and  firmly  es- 
tablished in  this  state;  and  notwithstanding  the  persuasive 
weight  of  the  rulings  of  these  eminent  tribunals,  and  of  the 
reasons  given  for  their  decisions,  we  are  still  satisfied  that  the 
rule  laid  down  in  this  state  is  based  upon  sound  reason  and 
a  wise  public  policy,  and  is  also  supported  by  the  decided 
weight  of  authority. 

In  this  case,  the  agent  of  appellant  came  to  the  agent  of  the 
appellee  and  others,  and  offered  special  inducements  to  ship 
their  animals  over  appellant's  road«  No  representation  was 
made  by  appellee  or  his  agent  to  induce  the  fixing  of  the 
value,  either  of  the  property  shipped,  or  of  the  services  of  ap- 
pellant for  its  carriage.  It  is  insisted  that  the  company  had 
two  classifications  at  the  time,  under  which  live-stock  was 
shipped;  that  one  limited  the  amount  of  recovery  for  a  horse 
to  one  hundred  dollars  in  ease  of  loss,  and  that  in  the  other 
class  there  was  no  limitation,  but  a  higher  freight  rate  was 
charged.  At  the  time  of  this  shipment  no  notice  was  given 
of  any  such  classification.  The  appellant's  agent  received 
the  property,  charged  what  he  saw  proper,  and  made  out  the 
bill  of  lading  without  asking  any  questions  as  to  the  value  of 
the  property.  The  fact  that  such  classification  existed  could 
in  no  way  afiect  the  plaintiff's  right  of  recovery,  unless  notice 
thereof  bad  been  brought  home  in  some  way  to  the  plaintiff 
or  his  agent.  But  it  cannot  avail,  in  any  event,  as  against 
the  right  of  recovery  here.  Plaintiff  was  guilty  of  no  miscon- 
duct which  would  estop  him  from  asserting  his  right  to  re- 
cover the  value  of  his  property,  and  it  was  unlawful  for  the 
railway  carrier  to  contract  for  exemption  from  liability  re- 
sulting from  the  gross  negligence  of  its  servants. 

Some  other  minor  points  are  made,  which,  however,  have 
been  disposed  of  by  what  has  already  been  said,  and  no 
further  discussion  need  be  indulged. 

We  find  no  substantial  error  in  the  record,  and  the  judg- 
ment of  the  appellate  court  will  be  affirmed. 

Judgment  affirmed.  

PowBR  ov  Common  Carrikr  to  Limtf  thk  Amount  of  ms  Liabilitt, 

fX  TBI   EVKNT  OV  LOflS,  TO  A   SUM  LeSS  THAN   THK  InJURT  SUSTAINED.  — 

Upon  the  question  whether  or  not  a  common .  carrier  can  limit  his  liability 
lor  loss  of  or  damage  to  goods  delivered  to  him  for  traosportalion  to  a  sHm 
Imb  than  their  actual  yaloe,  when  such  loss  or  damage  results  from  his 
Bf^ligence,  or  from  the  negligence  of  his  agents  or  servants,  the  authorities 
Am.  ST.  Ref.,  Vol.  XXIIL~88 
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are  oonflioting.     One  line  of  anthorities  holds  that  where  a  contract  of 
carriage,  signed  by  the  shipper,  is  made  with  a  common  carrier,  agreeing 
on  a  valuation  of  the  property  to  be  carried,  with  the  rate  of  freight  based 
on  the  condition  that  the  carrier  assumes  liability  only  to  the  extent  of  the 
agreed  valaatioo,  even  in  case  of  loss  or  damage  by  the  negligence  of  the 
carrier,  the  contract  will  be  upheld  as  a  proper  and  lawful  mode  of  securing 
a  due  proportion  between  the  amount  for  which  the  carrier  may  be  re- 
sponsible and  the  freight  he  receives,   and  of  protecting  himself  against 
extravaj;ant  aud  fanciful  valuations:  Hart  t.  Pennayltania  B.  IL  Co.,  112 
U.  S.  331;  HopkiM  ▼.  Westoott,  6  Blatchf.  64;  Miuer  ▼.  HoUand,  17  Blatchf. 
412;  Eai-nest  v.  Ehcpreaa  Co,,  1  Woods,  573;  The  Haoyi,  18  Fed.  Bep.  459; 
The  Lyduin  Monarchy  23  Fed.  Rep.  298;  Swih  A  N,  Ala,  R.  B,  Co.  v.  Hen- 
kin,  62  Ala.  606;  23  Am.  Rep.  678;  South  <*  N.  Ala.  R.  R,  Co.  ▼.  ffenlan, 
66  Ala.  368;  Louisville  etc,  R.  R.  Co.  t.  Oden,  80  Ala.  38;  A.  Louie  etc.  Rf 
Co.  V.  Leaser,  46  Ark.  236;  St.  Louie  etc.  Ry  Co.  r.  Weakly,  60  Ark.  397;  7 
Am.  St  Rep.  104;  Brehme  v.  Adame  Baa,  Co,,  26  Md.  328;  Squirt  r.  New 
York  Cent.  R,  R.  Co,,  98  Mass.  239;  93  Am.  Dec  162;  Qravee  t.  Ldke  Shore 
fie.  R.  R.  Co,,  137  Mass.  33;  60  Am.  Rep.  282;  Hill  w.  BoeUm  etc.  B.  B.  Co., 
144  Mass.  284;  Broum  v.  Cunard  S.  S,  Co,,  147  Mass.  68;  Harvey  v.  Terre 
Uitute  etc  R.  R,  Co,,  74  Mo.  638;  Broum  v,  Wabaeh  etc.  By  Co,,  18  Ma 
App.  668;  Durgin  t.  Amencan  Ex,  Co,,  Sup.  Ct.  N.  H.,  July  26,   1890; 
DuHtley  ▼.  Boston  etc.  B.  R,  Co.,  Sup.  Ct.  M.  H.,  July  26,  1890;  Beiger  v. 
Dmsinore,  51  N.  Y.  166;  10  Am.  Rep.  675;  Magnin  v.  Dinemort,  56  K.  Y. 
168;  Steere  v.  Liverpool  etc  S.  S,  Co.,  67  N.  Y.  1;  15  Am.  Bepi  453;  Mag- 
ftjn  V.  Dinemore,  62  N.  Y.  35;  20  Am.  Rep.  442;  Magnin  v.  Dinsmore,  70 
N.  Y.  410;  26  Am.  Rep.  608;  BieJunond  etc  B.  B.  Co.  v.  Payne,  86  Va.  481; 
Hutchinson  on  Carriers,  sec.  249. 

The  arguments  in  favor  of  this  doctrine  are  ably  presented  by  Mr.  Justice 
Blatchford  in  delivering  the  opinion  of  the  court  in  Hart  v.  Penneylvama 
B  R.  Co.,  112  U.  S.  331,  340,  in  the  following  words:  "As  a  general  rule, 
and  in  the  absence  of  fraud  or  imposition,  a  common  carrier  is  answerable 
for  the  loss  of  a  package  of  goods,  though  he  is  ignorant  of  its  contents,  and 
though  its  con  ten  td  are  ever  so  valuable,  if  he  does  not  make  a  special  ac- 
ceptance. This  is  reasonable,  l>ecanse  he  can  always  guard  himself  by  a 
special  acceptance,  or  by  insisting  on  being  informed  of  the  nature  and 
value  of  the  articles  before  receiving  them.  If  the  shipper  is  guilty  of  fraud 
or  imposition,  by  misrepresenting  the  nature  or  value  of  the  articles,  he 
a  stroys  his  claim  to  iudeumity,  because  he  has  attempted  to  deprive  the 
carrier  of  the  r'glit  to  be  compensated  in  proportion  to  the  value  of  the 
articles  and  the  consequent  risk  assumed,  and  what  he  has  done  has  tended 
to  lessen  the  vigilance  the  carrier  would  otherwise  have  bestowed.  .... 
This  qualiticatiou  of  the  liability  of  the  carrier  is  reasonable,  and  is  as  it**- 
portant  as  the  rule  which  it  qualities.  There  is  no  justice  in  allowing  the 
shipper  to  be  pai«l  a  large  value  for  au  article  which  he  has  induced  the  car^ 
rier  to  take  at  a  low  rite  of  freight  on  the  assertion  and  agreement  that  its 
value  is  a  less  ^um  than  that  claimed  after  a  loss.  It  is  just  to  hold  the 
shipper  to  his  agreement,  fairly  matte,  as  to  value,  even  where  the  loss  or 
injury  has  occurred  through  the  uegligence  of  the  carrier.  The  effect  of 
the  agreement  is  to  clinnpeii  the  freight  and  secure  the  carriage,  if  there 
is  uo  los<«;  aud  Ihc  effect  of  di^reu'nr<lii)g  tlie  .ngreenieut  after  a  loss  is  to 
expose  the  carrier  to  a  f^reater  risk  than  the  partie;*  intended  he  should 

assume The  liniitition  a^  to  value  has  n<i  tendency  to  exempt  frooi 

liability  for  ueg.iseuce.     It  does  uut  induce  want  of  care.     It  exacts  fitm 
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the  carrier  the  measare  of  care  doe  to  the  value  agreed  on.  The  carrier  ia 
bonnd  to  respond  in  that  valae  for  negligence.  The  compensation  for  car- 
riage is  based  on  that  yalne.  The  shipper  is  estopped  from  saying  that  the 
▼alne  is  greater.  The  articles  have  no  greater  value,  for  the  purposes  of 
the  contract  for  transportation,  between  the  parties  to  that  contract.  The 
carrier  must  respond  for  negligence  up  to  that  value.  It  is  just  and  reason- 
able that  such  a  contract,  fairly  entered  into,  and  where  there  is  no  deceit 
practiced  on  the  shipper,  should  be  upheld.  There  is  no  violation  of  public 
policy.  On  the  contrary,  it  would  be  unjust  and  unreasonable,  and  would 
be  repugnant  to  the  soundest  principles  of  fair  dealing  and  of  the  freedom 
of  contracting,  and  thus  in  conflict  with  public  policy,  if  a  shipper  should 
be  allowed  to  reap  the  benefit  of  the  oontract  if  there  is  no  loss,  and  to  re- 
pudiate it  in  case  of  loss." 

Dioiaiosrs  Holdino  Contbart  Doctrinb.  —  Another  line  of  authorities, 
however,  holds  that  the  carrier  cannot,  even  by  express  contract,  restrict  the 
measure  of  damages  recoverable  in  case  of  loos  or  damage  residting  from  his 
negligence,  or  exempt  himself  from  any  part  of  his  responsibility  for  his  neg* 
ligence.  The  ground  upon  which  these  cases  proceed  is,  that  if  a  oommoa 
earner  cannot  relieve  himself  from  total  liability  for  loss  or  damage  result* 
ing  from  his  negligenpe,  he  cannot  exempt  himself  from  a  part  of  his  liability: 
The  CUy  qf  Nw-wich,  4  Ben.  271;  OaU  v.  Adams  Sx.  Co.,  McAr.  ft  M.  124; 
48  Am.  Rep.  742;  Adanu  Eac  Co.  r,  SMtaners^  61  III  184;  14  Am.  Rep.  57; 
Bo/teowiiz  V.  Adams  Shx  Co.,  93  III  623;  34  Am.  Rep.  191;  Chicago  etc  R*p 
Co.  V.  Harmon,  12  HI.  App.  54;  Kansas  CUy  etc  R.  R.  Co.  v.  Simpson.  30  Kan. 
615;  46  Am.  Rep.  104;  Kember  v.  Souihern  Bx.  Co.,  22  La.  Ann.  158;  2  Am. 
Kep.  719;  MomUon  v.  8L  Paui  eic  S'y  Co.,  31  Minn.  85;  47  Am.  Kep.  781; 
Southern  JSx.  Co.  v.  Moon,  39  Miss.  822;  Chkago  etc  R.  R.  Co.  y.  AlteU,  60 
Miss.  1017;  Southern  Ex.  Co.  t.  SeUle,  67  Miss.  609;  UmUd  States  Ex.  Co.  r. 
Bachnan,  28  Ohio  St.  144;  Famham  r.  Camden  dt  A.  R.  R.  Co.,  55  Pa.  St 
53;  Orogan  v.  Adams  Ex.  Co.^  114  Pa.  St.  523;  60  Am.  Rep.  360;  WeiUer  v. 
Penwrghania  J2.  JZ.  Cb.,  134  Pa.  St.  310;  19  Am.  St.  Rep.  700;  Coward  t. 
Biuil  Tennessee  eic  R.  R.  Co.,  16  Lea,  225;  57  Am.  Rep.  226;  Railway  Co, 
▼.  ifyiin,  88  Tenu.  320;  Southern  Pac  R'y  Co.  v.  Maddox,  75  Tex.  300;  Black  v. 
Goodrich  T.  Co.,  56  Wis.  319;  42  Am.  Re]^.  713.  Campbell,  C.  J.,  in  deliver- 
,ing  the  opinion  of  the  court  in  Chicago  etc  R.  R.  Co.  v.  AbeU,  60  Miss.  1025, 
said:  "If  in  fault,  the  carrier  should  make  compensation  by  paying  the  dam- 
age done,  and  should  not  be  allowed  to  stipulate  in  advance  for  a  diiuinished 
lialiility  below  the  real  loss  sustained  by  the  fault  which  creates  liability. 
To  allow  that  would  defeat  the  politic  rule  against  stipulating  for  exemption 
from  the  consequences  of  negligence  or  misconduct. "  Dickinson,  J.,  de- 
livering the  opinion  of  the  court  in  MouUon  v.  SL  Paul  etc  R*y  Co.,  31  Minn. 
85,  47  AnL  Rep.  781,  said:  *'The  same  reasons  which  forbid  that  a  common 
carrier  should,  even  by  e&press  contract,  be  absolved  from  liability  for  hi» 
own  negligence  stand  also  in  the  way  of  any  arbitrary  preadjustment  of  thft 
measure  of  damages,  where  the  carrier  is  partially  relieved  from  such  liabiU 
ity.  It  would  indeed  be  absurd  to  say  that  the  requirement  of  the  law  ae 
to  such  responsibility  of  the  carrier  is  absolute,  and  cannot  be  laid  aside 
ev  en  by  the  agreement  of  the  parties,  but  that  one  half  or  three  fourths  of  this 
burden  which  the  law  compels  the  carrier  to  bear  may  be  laid  aside,  by  means 
of  a  oontract  limiting  the  recovery  of  damages  to  one  half  or  one  fourth  of  the 
known  value  of  the  property.  This  would  be  mere  evasion,  which  would  not 
be  tnloratt'd.''  And  James.  J.,  delivering  the  opinion  of  the  court  in  (^nlt  v, 
AdatMs  Ex.  Co.,  McAr.  ft  M.  124,  48  Am.  iiep.  742,  sa.d:  -  We  bulJ,  then, 
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that  the  principle  of  law  which  for  considerations  of  public  welfare  forbids  a 
common  carrier  to  bargain  in  particular  cases  for  complete  exemption  from 
responsibility  for  a  riolation  of  his  duties,  forbids  him  to  impair  his  obligations 
to  the  community  by  ban^aining  in  particular  cases  for  an  exemption  from  a 
considerable  part  of  that  responsibility.  Tlie  ground  on  which  th«  rola  is 
based,  that  eren  the  shipper's  perfect  consent  cannot  wholly  relioTe  tba 
carrier,  is,  that  the  subject  which  he  undertakes  to  regulate  by  contract^  is 
not  his  own,  but  a  public  right.  ....  No  single  person  is  allowed  to  agree 
that  such  a  carrier,  or  that  any  carrier  who  owes  a  public  duty,  may  with 
impunity  be  negligent  in  his  case,  for  the  reason  that  the  carrier  is  tliereby 
invited  to  omit  his  duty  in  other  crises,  and  thus  to  injure  the  whole  ci>uiwu- 
nity.  Can  it  be  possible  that  these  considerations,  on  which  the  rule  against 
total  exemption  is  based,  lose  their  force  when  the  carrier  is  invited  to  vio- 
late his  publio  duty  by  an  agreement  that  he  may  violate  il  at  half  price f 
The  principle  of  the  rule  ia,  that  any  agreement  wliich  eperates  to  interfere 
with  the  public  right  tonohing  the  care  and  good  faith  of  eoaimon  carriers  is 
an  agreement  against  pnblie  policy  and  welfare,  and  is  therefore  void;  and 
as  an  agreement  that  his  negligence  shall  be  elieep  must  epermte  in  this 
way,  it  necessarily  falls  within  that  prineiple.** 

It  must  be  admitted  that  the  reasoning  of  tbeee  decisions  is  very  foreiblei 
if  not  conclusive,  especially  in  those  states  witere  eoiiiniott  carriers  are  not 
permitted  by  contract  to  wholly  relieve  themselves  from  liabibiy  for  loss 
and  damage  resulting  from  their  own  negligenee^  or  thai  of  tbeir  agents  and 
servants. 

Tbndbnct  ot  Riobkt  DBOisTOTfs  TO  MoDnnr  Hulk.  —  There  seems  to  be 
a  tendency  on  the  part  of  the  courts  of  some  states,  even  of  thoM  states 
that  have  adopted  the  rule  of  the  supreme  court  o^  the  United  States  laid 
down  in  the  Hart  case,  in  their  recent  decisions  to  somewhat  modify  the 
rule.  Thus  in  a  recent  case  in  Alabama  [fAmisvitk  A  N.  R,  IL  Co,  t.  Sher^ 
rod,  84  Ala.  178),  Clopton,  J.,  delivering  the  opinion  of  the  courts  said: 
'*  There  is,  however,  a  queJification  of  the  rule.  A  common  carrier  exer> 
cises  a  publio  employment,  and  is  bound  to  receive  and  carry,  at  reasonable 
rates,  any  goods  offered,  and  the  means  of  transportation  are  greatly  mo* 
nopolized.  Under  these  circumstances,  a  carrier  will  not  be  permit  ed  to  take 
advantage  of  his  position  to  coerce  the  shipper  to  agree  to  a  limited  value 
by  a  threatened  charge  of  a  high  and  unreasonable  rate  if  snch  agreement 
is  not  made.  There  must  be  no  imposition,  coercion,  or  undue  advantagei 
Neither  can  the  carrier  stipulate  for  immunity  from  liability  for  fraud  or  for 
intentional  or  reckless  negligence.  Such  special  contracts  may  be  avoided 
by  willful  or  wanton  negligence  in  disregard  of  the  rights  of  tlie  shipper.* 
In  that  case  it  was  held  that  the  shipper  was  free  to  contract  or  not^  as  he 
chose,  and  that  he  had  contracted  in  consideration  of  a  reduced  rate,  and 
the  contract  was  held  to  be  binding  upon  him.  In  the  earlier  case,  in  the 
same  state,  olAlahama  He  R.  B.  Co.  t.  LUO^^  71  Ala.  611,  615,  Brickell,  G.  J., 
delivering  the  opinion  of  the  court,  said:  *'Tiie  carrier  cannot  stipulate  for 
an  absolnte,  unqualified  exemption  from  all  liability,  nor  can  he  stipulate 
that  he  will  answer,  in  any  and  all  events,  only  for  a  sum  less  than  the  value 
of  the  goods  because  in  consideration  of  reduced  rates  of  freight  the  ship- 
per may  assent  to  it.  For  immunity  from  liability  for  his  own  frauds,  no 
bailee  can  stipulate. "  In  that  case  the  shipper  had  stipulated  that  in  con- 
sideration of  reduced  rates,  the  loss,  if  any  should  occur,  should  be  adjusted 
at  an  agreed  valuation.   The  goods  were  lost^  presumably  through  the  ncgU* 
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Ipsace  of  th«  carricc;  aod  it  was  held  that  the  shipper  ooaldreeorer  their  fnll 
▼Hive. 

So,  also,  in  a  recent  case  in  Missouri  {McFaddtn  w,  M'hsoHri  Partfie  lt:*y 
Co..  92  Mo.  343, 1  Am.  St.  Rep.  721),  it  waa  decided  that  where  a  bill  of 
lading  falaely  recites  that  a  special  and  reduced  rate  of  freight  is  given,  and 
the  shipper,  in  oonsideration  therefor,  agrees  to  accept  a  limited  valuation 
for  the  property  transported,  in  ease  of  ite  loss  thnmgh  the  negligence  <yf 
the  carrier^  the  contract  is  nat  binding  on  the.ship)per,  andtAie  stipnlation  m 
to  limited  Taloatian  is  void,  as  releasing  the  carrier  from  his  liability  for 
Degligi'iice.  Kay,  J.,  delivering  the  opinion  of  the  court  in  that  case,  refer- 
ring tc)  the  Hart  case,  said:  *'  We  cannot  regard  it  as  controlling  authority 
in  a  cn^te  where  the  evidence  clearly  shows  absence  of  reduced  or  lower 
rate,  or  auy  graduation  of  compensation  to  the  valuation.  .  •  •  •  It  would, 
we  think,  be  no  less  unfair,  unreasonable,  and  unjust  that  the  carrier,  with- 
out any  sacrifice  of  his  interest  or  lawful  demands,  or  dimiuution  of  his 
lawful  charges,  should  secure,  without  any  consideration  therefor,  such  im- 
portant advantages  and  release  of  liabilities  to  which  he  would  otherwise  b« 
subjected  under  the  law." 

In  the  ease  of  Roaenfeld  v.  Peoria  etc/R*y  Co.,  103  Ind.  121,  53  Am.  Rep.  500, 
it  was  held  that  if,  without  any  representation  of  value  by  the  shipper,  or  a 
request  of  him  for  a  statement  of  value,  and  without  notice  and  contract 
and  a  valuable  consideration,  the  carrier  places  a  value  upon  the  goods  re- 
ceived for  carriage,  that  will  not  bind  the  shipper,  but  he  will  in  such  case 
have  the  right  to  recover  the  full  value  of  the  goods  lost  by  the  carrier. 
And  in  the  recent  case  of  Adams  Ex,  Co*  r.  Harris,  120  Ind.  73,  16  Am. 
8t.  Rep.  315,  it  was  decided  that  a  contract  limiting  the  damages  recover- 
able of  a  carrier  will  not  control,  where  negligence  is  shown,  and  there  is  no 
proof  that  a  lower  rata  of  freight  was  given  on  account  of  the  limitation 
placed  upon  the  value  of  the  property. 

It  is  not  easy  to  reconcile  all  the  cases  which  maintain  the  doctrine  that  a 
carrier  has  power  to  limit  the  amount  of  his  liability  for  loss  or  damage,  even 
in  esse  of  negligence  on  his  part,  nor  always  to  reconcile  the  decisions  oa 
this  point  made  by  the  same  court;  but  an  examination  of  the  recent  decis- 
ions seems  to  indicate  a  tendency  to  restrict  rather  than  to  enlarge  such 
power.  Even  in  New  York,  where  the  carrier  has  always  been  allowed  by 
•ocpress  contract  to  exempt  himself  from  all  liability,  such  contracts  are 
■trictly  construed  against  the  carrier,  the  rule  adopted  being  that  "the 
words  are  to  be  taken  most  strongly  against  the  party  whose  language  they 
•re,  and  who  is  in  an  advttntageons  position  in  fixing  the  terms  of  the  con- 
tract": WeateoU  v.  Fargo,  61  N.  Y.  542;  19  Am.  Rep.  800;  Magnin  r.  Dtsf 
More,  56  N.  Y.  168.  See  also  Oppenhdmer  v.  UnUed  States  Ex.  Co.,  69  111. 
e2;  18  Am.  Rep.  596;  Bosen/eld  ▼.  Peoria  etc  Ky  Co,,  103  Ind.  121;  53  Am. 
Rap.  500;  Blads  ▼.  Goodritk  T.  Co,,  55  Wis.  319;  42  Am.  Rep.  713. 

Fraud  or  BHimu  will  Dkhat  his  Right  to  Rxogykr.  —  All  the  an- 
thorities  agree  that  if  a  shipper,  upon  inquiry  being  made  of  him  respecting 
the  value  of  the  goods,  daoeivec  the  carrier,  in  order  to  get  reduced  rates  of 
transportation,  he  will  be  estopped  by  his  fraud  from  claiming  any  greater 
amount  after  loss:  MeCance  v.  London  etc.  R'y  Co.,  7  Hurt  &  N.  477; 
Hayes  t.  WeUs,  Fargo,  dt  Co.,  23  Cal.  185;  83  Am.  Dec.  89;  Chicago  etcR,IL 
Co.  V.  Shea,  66  III  471 ;  Rosen/eld  v.  Peoria  etc  R*y  Co.,  103  Ind.  121 ;  53  Am. 
Rep.  500.  A  failure,  however,  on  the  part  of  the  shipper  to  disclose  the 
value  of  the  property,  when  no  inquiry  is  made  of  him  by  the  carrier,  is  n«vl 
in  itsdl  a  fraud  upon  the  oarrier:    Railroad  Co,  w»  Fralqf,  100  U.  S.  24; 
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Souihem  Bx.  Co.  ▼.  Orook,  44  Ala.  468;  4  Am.  Rep.  140.    Bnt 

V.  Dingmort,  62  N.  Y.  35;  20  Am.  Rep.  442;  Magnin  r,  DmKmor%  70  N.  Y. 

410;  26  Am.  Rep.  60a 

Power  or  Cabeibb  to  Limit  his  Liabilitt  vor  Loss  Rrsultdio 
Oausks  OrHEB  than  his  Nj£oligsncb.  —  All  the  aathorities,  both  in- 
land  and  in  this  country,  are  agreed  that  a  common  carrier  may,  by  ttzpi 
contract,  limit  his  common-law  liability  for  all  loss  or  damage  resalting  from 
causes  other  than  his  own  negligence  or  that  of  his  agents  or  aerrants.  For 
a  discussion  of  this  question,  see  the  note  to  CoU  T.  Qwidwki^ 
4SifJ^  and  the  numerous  cases  there  collected. 


City  op  Sandwich  v.  Dolan. 

flSS  Illinois,  177.] 

Pbbson  Paasinq  over  DEFEcnvB  Sidewalk  Bound  to  ExEscm  (htDf* 
NABY  Care  to  Avoid  Injury.  —  In  an  action  against  a  city  to  recover 
damages  for  personal  injuries  resulting  from  defects  in  its  sidewalks, 
the  plaintiff  cannot  recover,  however  negligent  the  defendant  may  have 
been  in  failing  to  keep  its  sidewalks  in  repair,  unless  the  plaintiff,  at  the 
time  of  the  accident,  was  exercising  ordinary  care  to  avoid  injury;  and 
whether  or  not  he  was  exerci«iiig  such  care  is  a  qnestion  of  fact  to  be 
determined  by  the  jury. 

SELRcrioN  or  Dangerous  Route,  whrthkr  Justifiable  or  rot,  to  bb 
LEFr  TO  JURT.  —  If  there  are  two  routes  from  a  party's  resMence  to  his 
place  of  destination,  one  dangerous  and  the  other  entirely  safe,  and  he 
sees  fit  to  select  the  dangerous  one,  it  cannot  be  determined  as  a  matter 
of  law  that  he  was  justified  in  making  such  selection,  bnt  tlie  question 
mutst  be  left  to  the  jury.  While  he  may  not  be  obliged  to  take  a  less 
eonvenient  route,  which  is  safe,  his  failure  to  do  so  will  present  a  qnes- 
tion of  fact  whether,  in  the  selection  of  a  route  known  to  be  dangerous 
he  was  in  the  exercise  of  ordinary  care  for  his  safety. 

iMSTKUcrnoM  M18LSADINO  AND  ERRONEOUS  WHEN. — In  SO  Eotion  agaiasl 
a  city  to  recover  damages  for  personal  injuries  resulting  from  a  defeettva 
sidewalk,  an  instruction  to  the  jury  that  if  they  believed  from  the  evi- 
dence that  the  most  direct  roate  for  the  plaintiff  ia  going  to  a  oertaia 
place  and  returning  to  his  home  ia  the  city  was  over  tiie  defective 
walk,  then  the  faot,  if  shown,  that  snoh  sidewalk  over  which  the  pla 
tiff  passed  was  defective,  and  had  been  in  a  defective  conditioa  for 
EDonths  previous  to  the  injury,  woubl  not  oblige  the  plaintiff  to  take  aa* 
other  less  eonvenient  sidewalk,  is  misleading  and  arroneons.  Whether 
it  was  obligatory  on  the  plaintiff  to  travel  over  one  sidewalk  or  the  other 
is  not  a  question  for  the  court  to  determine  at  a  matter  of  law. 

Action  for  personal  injuries.    The  opinion  states  the  case. 

Camea  and  Denton,  for  the  appellant. 

John  L,  Pratt  and  Samuel  AhchuUr^  for  the  appellee. 

Craig,  J.    This  was  an  action  brought  by  Belle  F.  Dolan 
against  the  city  of  Sandwich  to  recover  for  an  injury  received 
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from  a  fall  on  a  defective  sidewalk  on  the  night  of  December 
25,  1887.  The  plaintifif  resided  on  the  south  side  of  Third 
Street,  and  the  accident  occurred  about  nine  o'clock  in  the 
evening,  as  plaintiff  was  going  from  the  Congregational  church 
to  her  residence.  The  sidewalk  over  which  she  was  passing 
was  the  direct  route  from  the  church  to  her  residence,  and 
where  the  accident  occurred,  in  front  of  what  is  known  as  the 
Kinney  lot,  it  had  been  out  of  repair  and  in  an  unsafe  and 
dangerous  condition  for  several  months.  The  plaintiff  bad 
been  in  the  habit  of  passing  over  the  defective  walk  for  some 
months  before  the  accident,  —  as  she  testified,  from  four  to  six 
times  a  week,  —  and  the  dangerous  condition  of  the  walk  was 
known  to  her  at  the  time. 

On  the  trial,  one  witness,  who  resided  on  the  same  side  of 
the  street  where  plaintiff  resided,  testified,  on  his  cross-exam- 
ination, in  substance,  as  follows:  ''I  had  avoided  this  walk 
during  the  fall  and  summer  before  Christmas.  My  reason 
was,  that  there  was  danger  from  loose  boards  flying  up.  It  is 
the  nearest  way  for  us  to  go  to  church  for  evening  services, 
when  we  pass  into  the  lecture-room,  but  in  the  morning  I 
usually  went  on  the  other  side  of  the  street." 

Doubtless  for  the  purpose  of  removing  from  the  minds  of 
the  jury  the  impression  which  might  be  created  by  this  evi- 
dence, that  any  legal  duty  rested  upon  the  plaintiff  of  taking 
Bome  other  route  to  the  church  which  might  be  safer  or  less 
dangerous,  or  for  the  purpose  of  removing  from  their  minds 
the  fact  that  plaintiff  did  not  exercise  ordinary  care,  counsel 
for  plaintiff  prepared,  and  the  court  gave  to  the  jury,  the  fol- 
lowing instruction:  *'10.  If  the  jury  believe  from  the  evi« 
dence  that  the  most  direct  route  for  the  plaintiff,  in  going  to 
and  from  the  Congregational  church,  in  the  city  of  Sandwich, 
to  her  bome  in  said  dty,  was  over  the  sidewalk  along  the  south 
aide  of  Third  Street,  in  said  city,  then  the  fact,  if  shown  by 
the  evidence,  that  such  sidewalk  on  said  street  over  which 
plaintiff  passed  was  defective,  and  had  been  in  a  defective 
condition  for  some  months  previous  to  the  alleged  injury, 
would  not  oblige  her  to  take  another  less  convenient  sidewalk." 

The  giving  of  this  instruction  is  relied  upon  as  error.  The 
court,  in  instruction  No.  8,  directed  the  jury  that  the  question 
of  whether  or  not  the  plaintiff  was  exercising  ordinary  care 
to  avoid  injury  in  passing  over  the  sidewalk  when  and  where 
the  alleged  injury  took  place  is  a  question  of  fact,  to  be  de- 
termined by  the  jury  from  all  the  evidence.     This  charge  to 
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the  jury  was  clearly  correct  The  plainiifif  oould  not  recover^ 
however  negligent  the  defendant  may  have  been  in  failing  to 
keep  its  sidewalks  in  proper  repair,  unless  the  plaintiff,  at  the 
time  of  the  accident,  was  exercising  ordinary  care  to  avoid  in- 
jury; and  whether  plaintiff  was  in  the  exercise  of  ordinary  care, 
as  has  been  often  held,  is  a  question  of  fact.  Had  the  quesr 
tion  of  wliat  degree  of  care  was  required  of  plaintiff  been 
left  where  this  instruction  placed  the  question,  no  fault  could 
be  found  with  the  instruction;  but  it  is  claimed  that  No.  10 
invades  ,the  province  of  the  jury,  and  in  substance  directs 
them  that  the  plaintiff  might  expose  herself  to  known  danger 
with  impunity,  provided  she  was  traveling  in  the  most  direct 
route  to  her  home.  As  has  been  said  before,  it  was  a  question 
for  the  jury  to  determine,  whether  the  plaintiff,  at  the  time 
she  received  the  injury,  was  in  the  exercise  of  proper  care. 
If  there  were  two  routes  from  plaintiff's  residence  to  the 
church,  one  dangerous  and  the  other  entirely  safe,  and  in  the 
selection  of  a  route  plaintiff  saw  proper  to  pass  over  the  dan* 
gerous  one,  it  could  not  be  determined,  as  a  matter  of  law,  thai 
plaintiff  was  justified  in  selecting  the  dangerous  route,  but 
the  question  ought  to  have  been  left  to  the  jury.  As  an  ab- 
stract question,  it  may  be  that  plaintiff  was  not  obliged,  a 
declared  in  the  instruction,  to  take  another  less  eonvenier. 
sidewalk;  but  if  she  failed  to  do  so,  it  would  be  a  question  c 
fact  whether,  in  the  selection  of  a  route  known  to  be  dangui- 
ous,  she  was  in  the  exercise  of  ordinary  care. 

When  this  court  had  the  power  to  review  questions  of  fact 
as  well  as  questions  of  law,  in  City  of  Centrcdia  v.  Krousey  64 
111.  21,  where  a  sidewalk  had  been  damaged  by  fire,  and  be- 
come dangerous  to  travel  upon,  it  was  held  to  be  the  duty  of 
the  public  to  pass  on  the  other  side  of  the  street;  and  where 
a  person  was  injured  in  passing  over  the  dangerous  walk, 
knowing  its  condition,  it  was  held  he  could  not  recover.  Id 
Lovenguth  v.  City  of  Bloomingtony  71  111.  238,  following  the 
rule  announced  in  the  case  last  cited,  it  was  held  that  an  in* 
struction  to  the  effect  that  the  plaintiff  was  not  bound  to  travel 
on  another  sidewalk  than  the  one  on  which  he  received  the 
injury  complained  of,  even  though  he  knew  that  the  one  on 
which  he  was  injured  was  out  of  repair,  was  properly  refused. 
It  is  there  said:  '^Had  the  court  given  this  instruction  as  it 
was  prepared,  it  would  have  been,  in  effect,  telling  the  jury 
the  plaintiff's  son  might  properly  pass  over  the  sidewalk,  how- 
ever dangerous  it  might  be,  with  full  knowledge  on  his  part 
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of  its  dangerous  character.  This  is  no4  the  law."  See  also 
Bruker  v.  Town  of  Covington,  69  Ind.  33;  35  Am.  Rep.  202; 
Pittsburgh  S.  IL  Co.  v.  Tayhr,  104  Pa.  St.  306;  49  Am.  Rep. 
580;  Dillon  ou  Municipal  Corporations,  3d  ed.,  sec.  1007;  and 
Wilson  V.  City  of  Charlestovm,  8  Allen,  137;  85  Am,  Dec.  693, — 
where  the  same  doctrine  is  announced.  In  the  case  last  cited, 
it  is  said:  ''The  fact  that  the  street  in  front  of  the  sidewalk, 
and  the  sidewalk  on  the  opposite  side  of  the  street,  were  in 
such  condition  that  thej  could  have  been  used  safely  and  con- 
Tdaiently.  which  was  shown,  tended  to  prove  a  want  of  care 
on  the  part  of  the  female  plaintifif.  It  is  settled  that  if  a 
person  knows  a  way  to  be  dangerous  when  he  enters  upon  it, 
he  cannot,  in  the  exercise  of  ordinary  prudence,  proceed  and 
take  his  chance,  and,  if  he  shall  actually  sustain  damage,  look 
to  the  town  for  indemnity:  Horton  v.  Jpewich^  12  Cush.  488." 
In  Dillon  on  Municipal  Corporations,  sec.  1007,  it  is  said  that 
the  party  injured  must  be  free  from  contributory  negligence; 
i.  e.,  if  he  knew  of  the  defect  or  obstruction,  and  ought  rea- 
sonably to  have  avoided  it  by  going  outside  or  around  it,  and 
did  not,  he  cannot  recover. 

Whether  it  was  obligatory  on  plaintiff  to  travel  over  one 
walk  or  the  other  was  a  question  which  it  was  not  the  prov- 
ince of  the  court  to  determine  as  a  matter  of  law,  and  we 
think  the  instruction  was  calculated  to  mislead  the  jury. 

City  of  Aurora  v.  Hillman,  90  111.  61,  has  been  cited  as  sus- 
taining the  instruction.  It  is  true  that  an  instruction  like 
the  one  in  question  was  sustained  in  that  case;  but  there  the 
party  injured  was  not  aware  of  the  dangerous  condition  of 
the  walk.  Had  the  walk  been  known  to  be  dangerous,  as 
was  the  case  here,  doubtless  a  different  rule  would  have  been 
announced  in  regard  to  the  instruction.  This  is  manifest  from 
what  is  there  said,  as  follows:  "  In  City  of  Centralia  v.  Krouse, 
64  111.  20,  the  sidewalk  was  positively  dangerous  and  practi* 
cally  impassable;  and  Krouse  had  full  knowledge  of  this,  and 
it  was  culpable  negligence  in  him  to  undertake  to  pass  over 
it.  The  sidewalk  in  this  case  was  not  of  this  character,  and, 
although  out  of  repair,  had  been  passed  over  daily,  not  only 
by  appellee,  but  by  all  other  pedestrians  who  found  it  con* 

venieut  so  to  do The  evidence  does  not  show  appellee, 

who  was  a  shoemaker,  knew  the  stringers  were  rotten  and 
would  not  hold  nails,  and  he  testified  on  the  trial  he  did  not 
know  the  plank  Moreau  stepped  on  was  loose,  and  that  he  had 
passed  there  that  morning,  and  it  was  not  loose  then." 
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City  of  Bloomington  y.  Chamberlain^  104  III.  268,  has  also 
been  cited  by  the  plaintiff,  but  there  is  nothing  in  that  case 
to  sustain  the  instruction  involved  here.  It  was  there  held 
that  knowledge  of  the  condition  of  the  walk  is  one  of  the 
circumstances  to  b^  considered  in  determining  whether  the 
plaintiff  exercised  ordinary  care.  It  was  also  held  that  it 
cannot  be  laid  down  as  a  legal  proposition  that  a  person 
traveling  on  the  sidewalk  of  a  city  is  bound  to  go  out  into  the 
btreet  and  pass  around  the  walk,  although  he  knows  it  to  be 
defective,  especially  when  the  defect  is  merely  loose  boards, 
and  the  walk  is  not  palpably  dangerous. 

We  think  the  instruction  calculated  to  mislead  the  jury, 
and  thus  erroneous. 

The  judgments  of  the  appellate  and  circuit  courts  will  be 
reversed,  and  the  cause  will  be  remanded  to  the  circuit  court. 


Ukfective  SrosWALKS  —  Neoligsn CK  ~  PsDESTRiAirs.  —  FoT  the  rights 
and  duties  of  pedestrians  on  public  streets  or  highways,  see  Strinffcr  ▼. 
Fi-ost,  116  Ind.  477;  9  Am.  St.  Rep.  S75.  and  note  87S-8S0;  Kel^Y.  Blaek- 
$ioM,  147  Mass.  448;  9  Am.  St.  Rep.  730,  and  note;  PeUengUl  ▼.  Tonben, 
116  N.  Y.  558;  16  Am.  St  Rep.  442;  Man$  ▼.  8pring/SM,  101  Ma  613;  20 
Am.  St  Rep.  634.  A  pedestrian  knowing  the  dangerous  condition  of  a 
street  or  highway  is  not  necessarily  negligent  in  persisting  in  traveling  there- 
tipon:  Henry  County  etc  Go.  t.  Jackson,  86  Ind.  HI;  44  Am.  Rep.  274^  and 
note  276-279;  Fort  Wayne  ▼.  Breew,  123  Ind.  681;  CotumbuM  t.  Stnutner^  124 
Ind.  482;  PoteyviUe  T.  LewU,  126  Ind.  80;  as  a  question  of  such  oontribntory 
negligenoe  is  always  to  be  determined  by  the  juryx  Forher  t.  Sandy  JxJoe 
Borough,  130  Pa.  St.  123.  The  pedestrian  must  use  ordinary  oare  to  avoid  in* 
jury  from  defects  known  to  him:  Horrigan  t.  Clarksburg,  160  Mass.  218; 
Kern  Albany  r.  MeOuUoch,  127  lad.  600;  Bobbr.  OomMlUvUle,  137  Pa.  8t42. 


Sanford  t^.  Kan& 

[18S  Illinois*  INi] 

PowxB  ot  Baxm  XV  MoRTOAOB,  Who  MAT  BnouTi.  —  A  pow«r  of  nls 
given  to  a  mortgagee  can  be  executed  only  by  him,  if  there  has  been 
no  transfer  of  the  debt  so  as  to  pass  the  legal  title  thereto;  bat  if  the 
debt  has  been  legally  assigned,  the  assignee  is  the  one  anthoriiod  to 
make  the  sale. 

AmOMMBNT  OW  MORTOAOB  OV   RlAL   EsTATS  D0I8  NOT  TeANSVBB    LbQAL 

OwNBBSHiP.  —  A  mortgage  of  real  estate  is  not  negotiable  or  com* 
mercial  paper,  either  at  common  law  or  under  the  lUinois  statates^  and 
an  assijument  of  it  does  not  convey  or  transfer  the  legal  ownerships 
The  right  acquired  by  such  an  assignment  is  an  equitable  right  only, 
and  a  sale  made  by  the  assignee,  under  a  power  of  sale  gives  by  tbo 
mortgage  to  the  mortgagee,  is  void. 
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Loan  bt  Brokib  ot  his  Own  Monet  Usurious  whin.  —  A  broker  who 

in  good  faith  negotiates  loans  from  others  may  charge  the  borrower  a  J 
oommission  without  rendering  the  loan,  at  foil  rate  of  interest,  nsari- 
0U8;  but  he  cannot  charge  a  commission  w'.ien  he  himself  advances  the 
money  loaned,  for  the  purpose  of  afterwards  telling  the  security  given 
to  him.  To  sanction  such  a  transaction  would  be  to  uphold  a  palpable 
evasion  of  the  statute  prohibiting  usury. 

Win  Joining  Husband  in  Warrantt  Dkbd  of  his  Land  not  Estoppbd 
FROM  AssBRTiNO  Ajtbr-aoquirbd  TiTLB. — A  married  woman  who 
unites  with  her  husband  in  a  warranty  deed  of  his  land,  merely  for  the 
purpose  of  enabling  him  to  pass  the  title  free  from  her  inchoate  right  of 
dower,  is  not  estopped  from  asserting  in  her  own  favor  an  after-acquired 
title  to  such  land. 

m 

Bill  to  set  aside  sale  of  land,  and  to  redeem.  The  opinion 
Btates  the  case. 

B.  C.  Cook,  for  the  plaintiffs  in  error. 
Robert  DoyUf  for  the  defendant  in  error. 

Shops,  C.  J.  This  bill  was  filed  to  set  aside  the  sale  of  land 
made  under  a  power  in  the  mortgage  given  by  Morris  Kane, 
joined  by  his  wife,  Cassa  Kane,  October  15,  1875,  to  B.  San« 
ford,  and  to  redeem  from  said  mortgage.  The  mortgage 
secures  the  payment  of  five  hundred  dollars  three  y^ars  after 
date,  with  interest  at  ten  per  cent,  payable  semi-annually. 
There  was  executed,  contemporaneously  with  the  mortgage, 
by  Kane  and  wife,  a  note  for  five  hundred  dollars,  signed  by 
Kane  and  wife,  payable  to  Sanford,  and  bearing  interest  as 
mentioned  in  the  mortgage.  While  the  mortgage  does  not 
mention  a  note,  the  proof  shows  that  they  were  parts  of  the 
same  transaction,  and  given  to  secure  the  same  loan,  the  note 
being  required  as  further  security,  should  there  be  any  defi- 
ciency on  a  sale  under  the  mortgage.  The  mortgage  provided 
that  in  case  of  default  in  the  payment  of  the  debt,  or  any  part 
thereof,  ^*  the  said  grantee,  his  heirs  or  assigns,"  may  sell  the 
mortgaged  premises,  etc.,  ''  and  in  bis  name  or  in  my  name, 
or  as  my  attorney  in  fact,'*  make  a  deed  to  the  purchaser  or 
purchasers.  September  16, 1876,  Sanford  indorsed  the  note 
to  one  Edgar  O.  Whittlesey,  and  on  the  same  day  made  to 
Whittlesey  a  separate  written  instrument,  purporting  to  as- 
sign and  transfer  the  mortgage,  and  also  placed  his  name  in 
blank  upon  the  mortgage.  September  2,  1879,  Whittlesey 
made  a  similar  written  assignment  of  the  mortgage  to  George 
Wilkinson,  but  no  assignment  of  the  note,  and  delivered  the 
note  and  mortgage  to  him.  The  interest  was  paid  to  July  20, 
1878»  the  maturity  of  the  note.    Default  was  made  in  the 
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payment  of  principal,  and  on  October  16,  1879,  Wilkinson, 
claiming  to  be  the  assignee  of  the  mortgage  debt,  sold  the 
land  under  the  pov^er  contained  in  the  mortgage,  having  pre- 
viously given  notice,  according  to  the  terms  of  the  mortgage, 
of  the  sale  to  take  place  on  that  day,  at  two  o'clock,  p.  m.  Just 
before  the  hour  of  bale,  Morris  Kane  and  Wilkinson  met,  and 
the  proof  tends  to  show  that  it  was  agreed  that  the  sale  should 
be  postponed  until  four  o'clock,  to  enable  Kane  to  procure  the 
money  to  pay  off  the  debt;  but  during  his  absence,  and  before 
the  hour  of  postponement  had  arrived,  Wilkinson  sold  the 
property  to  Sanford  for  three  hundred  dollars,  and  refused  to 
do  anything  further,  referring  Kane  to  Sanford. 

The  first  and  one  of  the  principal  questions  is,  whether  the 
power  of  sale  was  executed  by  a  person  autliorized  by  the 
mortgage  to  execute  the  same.  If  it  was,  the  sale  must  stand, 
in  the  absence  of  other  grounds  of  objection;  but  if  made  by 
one  not  authorized  by  the  mortgage,  then  it  was  void,  and  no 
title  passed  by  the  sale  and  deed. 

The  power  of  sale  was  given  by  the  mortgage  to  the  mort- 
gagee, or  to  his  heirs  or  assigns.  If  there  was  no  transfer  of 
the  debt,  so  as  to  pass  the  legal  title  thereto,  the  power  could 
be  executed  only  by  the  mortgagee;  but  if  the  debt  was  legally 
assigned,  the  assignee  was  the  one  authorized  to  make  the  sale. 
In  Hamilton  v.  Labukee^  51  111.  415,  the  mortgage  contained  a 
power  of  sale,  given  to  **  the  mortgagee,  his  heirs  or  assign s,** 
in  case  of  default.  The  notes  in  that  case  were  never  assigned, 
but  were  sold  and  delivered  to  Else nd rath  &  Co.,  but  the 
mortgage  was  assigned  by  an  indorsement  made  thereon. 
The  court  said:  ^^The  mortgage  not  being  an  assignable  in* 
strument,  either  at  common  law  or  under  the  statute,  the 
power  to  sell  remained  with  the  mortgagee."  And  the  coorl 
referred  to  Olda  v.  Cumminga^  31  111.  188,  and  Pardee  v.  Liti^ 
dley,  31  111.  174;  83  Am.  Dec.  219.  See  also  Strotker  v.  Law, 
54  111.  413;  Mason  v.  Ainsworth,  58  111.  163;  Dempster  v.  We$l^ 
69  111.  618;  Bush  v.  Sherman,  80  111.  160;  Union  Mutual  Lif4 
Ins.  Co.  V.  Slee,  123  111.  93;  Delano  v.  Bennett,  90  111.  533. 

If  the  note  was  secured  by  the  mortgage,  its  legal  holder 
would  be  authorized  to  execute  the  power  of  sale.  Whittlesey, 
being  the  assignee  of  the  note,  could  alone  make  the  sale,  if 
the  note  was  secured  by  the  mortgage,  and  the  sale  by  Wilkin- 
son, the  note  not  having  been  indorsed  to  him,  was  ananthor- 
ized  and  void.  A  mortgage  of  real  estate  is  not  negotiable  or 
commercial  paper,  either  at  common  law  or  under  our  statutoi^ 
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• 
and  an  assigoment  of  it  does  not  convej  or  transfer  the  legal 

ownership.    The  right  acquired  is  an  equitable  right  only,  so 

that  in  any  eyent  Wilkinson  was  not  the  legal  assignee  of 

Sanford.    As  we  have  seen,  the  legal  title  to  the  note  was  in 

Whittlesey,  by  its  indorsement  to  him  by  the  payee,  Sanford, 

and  not  in  Wilkinson.    The  mortgage  being  a  mere  chose  in 

action,  and  not  assignable,  the  right  to  make  the  sale,  if  the 

mortgage  is  to  be  treated  independently  of  the  note,  would 

remain  in  the  mortgagee.    The  sale,  having  been  made  by 

Wilkinson,  was  therefore  void,  and  there  has  been  no  valid 

foreclosure  of  the  equity  of  redemption.    It  follows,  that  the 

mortgagors  have  a  right  to  redeem  from  the  mortgage  by  the 

payment  of  the  sum  legally  doe  thereon.    It  will  be  unneces- 

sary  to  consider,  in  this  view,  whether  Wilkinson  was  guilty 

of  such  conduct  at  the  sale  as  would  equitably  entitle  the 

complainant  below  to  the  relief  sought  by  her  bill. 

The  right  to  redeem  from  the  mortgage  being  established, 
the  question  of  usury  presented  by  the  pleadings  becomes 
material.  It  is  conceded  that  Kane  received  only  $475  of 
the  $500  for  which  the  note  and  mortgage  were  given.  San- 
ford contends  that  the  twenty-five  dollars  retained  by  him  out 
of  the  loan  was  not  usury,  but  was  commission  paid  him  by 
Kane  for  procuring  the  loan.  Undoubtedly,  a  broker,  nego- 
tiating loans  in  good  faith  from  others,  may  charge  the  bor- 
rower commission  without  rendering  the  loan,  at  fiill  rate  of 
legal  interest,  usurious:  Hoyt  v.  Pawtucket  Institution  for  Sath 
ings,  110  111. '392;  PhiUipi  v.  Roberts^  90  III.  492;  Boylston  v. 
Bain,  90  111.  288;  Bollinger  v.  Bourland,  87  Dl.  513;  29  Am. 
Bep.  69. 

The  question  here  made  is  one  of  fact.  Was  the  loan  made 
by  Sanford  or  by  Whittlesey?  Looking  at  the  papers  exe- 
cuted by  the  Kanes,  and  the  acts  of  the  parties,  the  conclu- 
sion that  it  was  in  fact  made  by  Sanford  seems  irresistible. 
He  took  the  note  and  mortgage  to  himself,  and  furnished  the 
money  by  his  draft,  long  before  the  assignment  to  Whittlesey. 
If  Sanford  was  loaning  money  for  Whittlesey,  or  if  the  latter 
had  agreed  to  make  the  loan,  the  usual  course  would  have 
been  to  have  taken  the  securities  directly  to  him.  Sanford, 
it  appears,  controlled  the  securities,  and  finally  became  the 
purchaser  of  the  property.  Without  entering  into  detail,  we 
are  not  satisfied  that  the  money  in  fact  loaned  belonged  to 
Whittlesey,  or  to  any  one  other  than  Sanford.  The  transac- 
tion was  evidently  one,  not  infrequent,  where  a  loan  is  taken 
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at  a  high  rate  of  intereflt,  and  subsequently  sold  to  investors 

of  money.  If  Sanford  in  fact  made  the  loan,  be  could  not 
divest  the  transaction  of  the  taint  of  usury  by  afterwards  sell- 
ing  the  note  and  mortgage  to  Whittlesey.  To  sanction  such 
a  transaction  would  be  to  uphold  a  palpable  evasion  of  the 
statute.  We  think  the  court  below  properly  held  that  the 
evidence  shows  the  transaction  to  be  usurious.  The  defend- 
ant in  error,  having  sought  relief  in  a  court  of  equity,  was 
bound  to  submit  to  equitable  terms,  and  the  court  therefore 
very  properly  decreed  that  she  should  pay  six  per  cent  inter* 
est  per  annum  on  the  loan  as  a  condition  of  her  right  to  re- 
deem. 

The  point  is  made  that  Cassa  Kane,  when  she  filed  this 
bill,  October  15,  1881,  had  no  interest  in  the  land,  and  there* 
fore  had  no  standing  in  a  court  of  equity  to  set  aside  the  sale 
and  redeem  from  the  mortgage.  The  facts  upon  which  the 
contention  is  based  are  substantially  as  follows:  Morris  Kane 
was  the  owner  of  the  land,  said  Cassa  having  only  an  incho- 
ate right  of  dower.  After  their  mortgage  to  Sanford,  February 
21,  1876,  Morris  Kane,  his  wife  not  joining  in  the  deed,  con- 
veyed the  land  to  his  father,  John  Kane.  No  conditions  were 
inserted  in  this  deed,  and  the  grantee  assumed  no  obligatious 
in  respect  to  the  Sanford  mortgage.  On  March  27,  1879  (the 
title  to  the  land  then  being  in  John  Kane),  Morris,  and  Cassa 
Kane,  his  wife,  by  warranty  deed,  purported  to  convey  the 
land  to  one  John  C.  Parr,  subject  to  the  Sanford  mortgage. 
It  is  clear  that  at  that  time  Cassa  Kane  had  no  interest  in  the 
land,  other  than  perhaps  her  inchoate  right  of  dower,  and  not 
that  interest  as  against  the  Sanford  mortgage.  The  title  not 
being  in  either  Morris  or  Cassa  Kane,  Parr  took  nothing  by 
his  deed.  It  is  unnecessary  for  us  to  determine  here  what 
obligation  he  assumed  in  respect  of  this  mortgage,  or  what 
would  have  been  the  effect  of  his  deed  in  a  suit  by  Sanford, 
or  the  holder  of  this  mortgage,  to  fix  liability  upon  him  under 
said  deed.  On  the  3d  of  October,  1881,  John  Kane,  the  holder 
of  the  equity  of  redemption,  and  having  the  right  to  redeem 
from  the  Sanford  mortgage,  conveyed  all  his  estate,  right, 
title,  and  interest  in  this  property  to  Cassa  Kane,  and  it  is  by 
virtue  of  the  title  thus  acquired  that  she  claims  the  right  to 
file  this  bill.  Her  right  to  do  so  would  not  be  disputed  if 
she  had  not  united  with  her  husband  in  the  warranty  deed  to 
Parr.  It  is  contended,  however,  by  plaintiff  in  error,  that 
whatever  title  she  acquired  by  the  deed  from  John  Kun^ 
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inured  to  the  benefit  of  her  former  grantee,  Parr,  and  that  she 
is  estopped  by  her  covenants  of  warranty  from  disputing  that 
the  title  is  vested  in  him  under  her  deed. 

At  common  law,  a  married  woman  was  not  estopped  by  the 
covenants  in  her  deed,  or  in  those  of  her  husband  in  which 
she  joined:  2  Devlin  on  Deeds,  sec.  1287;  Bigelow  on  Es* 
toppel,  3d  ed.,  277;  Strawn  v.  Strawriy  50  111.  33;  Patterson  v. 
Lawrence^  90  111.  174;  32  Am.  Rep.  22.  It  is  claimed  that 
section  6,  chapter  68,  of  the  statute  relating  to  husband  and 
wife,  has  changed  this  rule  of  the  common  law.  That  section 
reads:  *'  Contracts  may  be  made  and  liabilities  incurred  by  a 
wife,  and  the  same  enforced  against  her,  to  the  same  extent 
and  in  the  same  manner  as  if  she  were  unmarried;  but,  except 
with  the  consent  of  her  husband,  she  may  not  enter  into  or 
carry  on  any  partnership  business,"  etc.  The  question  is 
directly  presented,  whether  this  change  in  the  rule  of  the 
common  law  subjects  the  defendant  in  error  to  estoppel  by 
the  covenants  in  her  deed  to  Parr.  If  it  does,  then  the  title 
subsequently  acquired  will  inure  to  the  benefit  of  her  grantee 
holding  her  deed  containing  covenants  of  warranty. 

The  statutes  enlarging  the  rights  and  obligations  of  married 
women  are  of  comparatively  recent  date,  and  we  have  been 
unable  to  find  any  considerable  authority  bearing  upon  the 
question.  By  the  statute  of  Massachusetts  (c.  108,  sec.  63), 
every  married  woman  is  made  capable  of  selling  and  convey- 
ing her  separate  real  and  personal  property,  entering  into  con« 
tracts  in  respect  to  the  same,  and  of  suing  and  being  sued  in 
respect  of  all  matters  relating  thereto,  in  the  same  manner 
as  if  she  were  sole.  In  Knight  v.  Thayer^  125  Mass.  25,  an 
analogous  question  was  presented,  and  the  court  said:  "By 
the  common  law  of  Massachusetts,  the  warranty  deed  of  a 
married  woman,  though  executed  in  such  form  as  to  convey 
her  title,  did  not  operate  against  her  by  way  of  covenant  or  of 
estoppel,  because  she  was  incapable  of  binding  herself  by  war- 
ranty, or  by  agreement  to  convey  her  real  estate."  After  giv- 
ing the  substance  of  the  statute,  the  court  further  says:  "Any 
conveyance  or  contract  executed  by  a  married  woman  in  ac- 
cordance with  the  power  thus  conferred  is  binding  upon  and 
may  be  enforced  against  her  to  the  same  extent  as  if  she  was 
unmarried."  The  court  then  held  that  a  warranty  deed  of  a 
married  woman  of  her  land  would  pass  to  her  grantees  a  sub- 
sequently acquired  title. 

Under  our  statute,  married  women  may  make  contracts 
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that  will  be  enforced  against  them,  but  their  conveyances,  in 
order  to  bind  them  in  respect  of  their  real  estate,  must  have 
for  their  object  the  disposition,  in  some  form,  of  their  lands, 
or  of  some  right  or  interest  relating  to  their  lands.  Where  a 
married  woman  joins  with  her  husband  in  his  deed  for  the 
sole  purpose  of  enabling  him  to  pass  the  title  free  from  her 
inchoate  right  of  dower,  such  deed  cannot  be  said  to  be  her 
contract  for  any  other  purpose  than  to  release  her  dower.  A 
court  of  equity,  when  its  power  is  invoked,  will  look  beyond 
the  mere  form  and  into  the  substance  of  the  transaction,  and 
give  effect  to  the  contracts  of  parties  according  to  the  true 
intent  and  meaning  which  the  parties  themselves  understood 
and  attached  to  them  at  the  time  they  were  made.  It  cannot 
be  said,  at  least  in  equity,  that  by  signing  and  acknowledging 
the  deed  of  her  husband  for  the  sole  purpose  of  releasing  her 
dower,  she  makes  the  deed  her  own,  and  sabjects  her  to  lia- 
bility on  the  covenants  of  title.  The  deed  may  operate  as  a 
conveyance,  release,  or  acquittance  only,  or  it  may  create  a 
contract  obligation,  as  where  the  party  covenants  in  respect 
of  the  estate  granted. 

In  Strawn  v.  Stravm^  60  HI.  33,  Strawn  and  his  wife,  by 
their  deed,  conveyed  land  of  the  husband  to  their  daughter 
and  the  heirs  of  her  body  forever,  and  the  grantors  cove- 
nanted for  themselves,  their  heirs  and  assigns,  to  forever 
warrant  and  defend  the  same.  The  usual  acknowledgment 
of  its  execution  was  taken,  in  which  the  wife  formally  relin- 
quished her  dower.  The  daughter  died  without  issue.  After 
the  husband's  death  the  wife  claimed  the  land  by  right  of 
survivorship.  The  fact  that  Mrs.  Strawn  joined  in  the  deed 
was  claimed  to  be  evidence  establishing  the  joint  ownership 
in  herself  and  husband.  It  was  also  claimed  that  the  heirs 
of  Jacob  Strawn,  the  grantor,  were  estopped  by  the  covenants 
in  the  deed.  This  court,  however,  held  that  the  wife  joined 
in  the  execution  of  the  deed,  in  compliance  with  the  statute, 
in  order  to  release  her  dower,  and  for  that  purpose  only,  and 
that  the  covenants  therein  could  not  have  the  effect  insisted 
upon.  It  is  there  said:  *'  But  is  it  true  that  by  force  of  the 
act  of  1861  appellant  (the  wife)  could  be  bound  by  the  cove- 
nants in  this  deed?  Had  it  been  her  own  land,  and  her  hus- 
band had  united  in  a  conveyance  of  it  containing  covenants, 
she  could  not  be  held  responsible  upon  them  any  further  than 
that  they  should  be  held  to  convey  from  her  and  her  heirs  her 
riglit  and  interest  in  the  land, — and  this  immunity  is  not  d^ 
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piroyed  by  tbe  act  of  1861.  If  that  act  makes  ber  responsible 
on  covenants  contained  in  a  deed  she  mav  execute  for  her 
own  land,  how  it  can  be  said  to  make  her  liable  on  covenants 
in  a  deed  for  land  to  which  she  set  up  no  title,  and  joined  in 
its  execution  for  the  sole  and  only  purpose  of  releasing  any 
fbtnre  right  she  might  have  as  a  wife  surviving  her  hus- 
band, the  owner  of  the  fee,  we  fail  to  perceive." 

We  have  not  failed  to  note  the  difference  between  the 
rights  of  married  women  under  the  statutes  in  force, when 
these  deeds  were  made,  and  those  given  by  the  act  of  1861. 
The  foregoing  case  aptly  illustrates  the  view  that  will  be 
taken  in  the  construction  of  deeds  of  married  women. 

Before  proceeding  further,  it  should  be  said  that  the  deed 
to  Parr  did  not  purport  to  be  that  of  the  wife,  Gassa  Kane. 
She  had,  and  claimed  to  have,  no  title  or  interest  in  the  land, 
other  than  her  inchoate  dower.  She  had  nothing  that  could 
be  conveyed  by  deed.  The  conveyance  act  provides  the  mode 
by  which  she  may  relinquish  her  dower  *'  in  any  of  the  real 
estate  of  her  husband,  or  in  any  real  estate,"  by  joining  him 
in  a  deed.  And  if  sh«  join  with  her  husband  in  a  conveyance 
of  his  land  merely  for  the  purpose  of  releasing  her  dower,  she 
will  not,  in  equity,  be  held  liable  upon  the  covenants  of  the 
deed.  It  should  also  be  observed  that  Parr  is  making  no 
claim  to  this  land.  He  does  not  claim  that  the  title  was 
vested  in  him  by  the  deed  from  John  Kane  to  Cassa  Kane. 
Plaintiff  in  error  does  not  claim  by,  through,  or  under  Parr, 
and  we  are  unable  to  perceive  upon  what  principle  he  can 
be  permitted  to  insist  upon  the  estoppel.  There  is  no  proof 
that  Parr  paid  anything  for  tbe  deed  to  himself,  or  has  at 
any  time  attempted,  or  is  now  attempting,  to  assert  any  title 
tiiereundeor. 

We  are  of  opinion  that  Mrs.  Kane,  defendant  in  error,  is 
not  estopped  by  the  deed  to  Parr  from  asserting  title  under 
the  deed  from  John  ELane  to  herself.  We  are  of  opinion  that, 
under  the  facts  here  shown,  she  having  joined  in  making  the 
deed  to  Parr  for  the  single  purpose  of  relinquishing  her  dower 
right,  if  she  had  any,  in  the  land,  the  title  subsequently  ac- 
quired by  her  would  not  inure  to  the  grantee  in  such  deed. 

We  find  in  this  record  no  substantial  error,  and  the  decree 
is  therefore  affirmed. 

MoBTQAon — PowsR  ov  Salk.  —  A  power  of  sale  contained  In  a  mortgage 
■DOtt  be  exeonted  by  the  mortgagee,  bat  where  the  note  lecnred  by  tb« 
BBortgage  contatning  the  power  has  been  assigned,  the  power  of  sale  Teats  in 
AM.  St.  Kkp.,  Vol.  XXIIL  — 89 
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the  assigDee:  HamHUm  t.  Lubvkte,  61  HI.  415;  99  Am.  Deo.  562,  and  note; 
Nichols  V.  Otto,  132  IlL  91.  A  mortgage  coDtaining  a  power  of  sale  author- 
izing the  mortgagee  to  sell  in  case  of  default  in  the  condition!  of  the  mort- 
gage ie  a  complete  and  valid  common-law  power:  Webb  v.  Leuri$,  46  Minn. 
285.  The  assignee  of  a  mortgagee  under  a  mortgage  containing  a  power  of 
■ale  cannot  sell  and  convey  title  to  the  purchaser,  unless  the  assignment  was 
sufficient  to  convey  an  interest  to  the  assignee:  Dajneron  v.  EskridgCf  104 
N.  C.  621. 

MoRTGAOBS—  RiQHTB  OT  AV  AssioNBB  OF.  — Tho  assignee  of  a  mortgage 
takes  it  subject  to  all  equities  in  favor  of  the  mortgagor:  Hcrwtman  t. 
Oeiher,  49  Ta.  St.  282;  88  Am.  Dec.  601,  and  note»  in  which  the  assignmeni 
of  mortgages  is  thoroughly  discussed.  The  assignee  of  a  mortgage  takes  only 
the  rights  of  the  mort^gee:  NichoU  v.  JDee,  10  Mich.  626;  82  Am.  Dec.  57» 
and  note.  The  assignment,  by  a  mortgagee,  of  his  interest  in  the  mortgage, 
without  proper  words  of  grant,  will  convey  only  an  equitable  interest  in  tho 
land:  Lanigan  v.  Stoeany,  63  Ark.  186;  BaUey  v.  Wkuh  101  Ma  649. 

UsuBT  —  Commissions  pob  Loans.  —  A  contract  to  pay  as  oommissions  to 
a  commission  merchant  two  per  cent  in  addition  to  legal  interest,  for  moneys 
advanced,  is  usurious:  Stark  v.  Speriy,  6  Lea,  411;  40  Am.  Rep.  47;  Tkomp* 
mm  V.  Ingram,  61  Ark.  646;  OaUaway  v.  BuiUr,  79  Oa.  356;  otMifra,  Board  v. 
Millwood,  51  Ark.  649;  TrimbU  v.  Thoraon,  80  Iowa,  246. 

Husband  and  Wira  —  Estoppel.  —  A  married  woman  who  joins  her  h«s» 
band  in  a  warranty  deed  of  land,  in  which  she  has  simply  a  dower  interest^ 
is  not  estopped  to  set  up  a  subsequent  title  acquired  by  her:  C%iUi  t.  Me^ 
Chuney,  20  Iowa,  431;  89  Am.  Dec  645,  and  note;  Orifin  t.  Sk^ieU,  38 
Miss.  369;  77  Am.  Dec  646,  and  note;  Moniaon  v.  WiUon,  13  CaL  494;  73 
Am.  Dec  693,  and  note;  Jejfhwn  ▼.  EdrinffUm,  63  Ark.  645;  Jaekmm  t.  9V> 
riMcs^  83  CaL  621;  Heumuller  v.  Batheway,  60  Mioh.  SOL 
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(133  ILUNOIS,  220.] 
DXLAT   IN   BrINOINO    SuIT  ON   POLIOT  OF  InSUBANOB,   OOMPANT  BsTOPPBD 

ritoii  Sbttino  up,  whbh.  — If  the  deUy  of  the  insured  to  bring  mil 
upon  a  policy  of  insurance  within  the  time  limited  in  snch  policy  is  tho 
result  of  the  company's  having  held  out  hopes  of  an  amicable  adjvst* 
ment  without  suit,  the  company  will,  when  sued,  be  estopped  froa 
setting  up  the  limitation  provided  by  the  policy.  And  the  plaintiff 
will  not,  in  order  to  show  a  waiver  by  the  defendant  of  the  limitation 
clause  in  the  policy,  be  bound  to  prove  that  his  delay  in  bringing  amiM 
was  at  the  special  instance  and  request  of  the  defendant. 

Unnbcessaky  Allroatton  in  Plkadino  mat  bs  Disregarded. — Whero 
a  re]»1ication  presents  a  snfficient  reply  to  the  plea  of  the  defendant 
and  aUo  contains  a  further  allegation  which  is  unnecessary,  snch  allsgop 
tiou  may  be  disregarded  as  mere  surplusage. 

Condition  in  Ixsukance  Policy  Ri:qdirino  Notice  or  Sale  hot  Af* 
pucABLK  TO  Sales  to  Partners  or  Joint  Ownkra. — A  oonditioa 
m  a  policy  of  insnrance  reqiuring  notice  to  be  given  to  the  company  ol 
any  contract  to  sell  the  property  insured  niudt  be  held  to  apply  only 
to  coutractd  of  tiale  between  the  insured  and  third  parties^  and  can  havo 
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no  application  to  eoatracts  between  the  innured  themnelves  for  the  sale 
or  transfer  of  their  respectire  interests  as  partners  or  joint  owners,  no 
long,  at  leasts  as  the  party  selling  retains  an  insurable  interest  in  th« 
property  insnred. 

OoHDinoM  m  Insubanob  Policy  against  Changs  or  Possession  oav 
ONLY  RnrsK  TO  Chanob  DURING  Tbrm  OF  PoLiCT.  —  A  oondltion  in 
ft  policy  of  insurance  that  it  should  become  void  by  any  change  in  the 
posseedon  of  the  property  insured  roust  be  held  to  refer  to  some  change 
in  the  possession  during  the  term  of  the  policy,  and  not  to  one  made 
before  the  application  for  the  policy. 

GkiAUBB  or  PouoT  or  Insoranob  RirBRRiNG  TO  Pafer  not  Shown  to 
EziBT  NiTOATOBT  WHBN.  —  Where  conditions  in  a  policy  of  insurance 
relating  to  misrepresentations  or  concealments  as  to  the  situation  or 
occupancy  ci  the  property  insured  therein  are  in  a  clause  which  refera 
to  an  applioationt  plan,  survey,  or  description,  and  assumes  u>  make 
•nob  paper  a  part  of  the  policy  and  a  warranty  by  the  insured,  but 
the  record  fails  to  disclose  the  existence  of  any  such  paper,  the  clause 
which  refers  to  it^  and  attempts  to  prescribe  its  place  and  effect  as  a 
part  of  the  contract,  and  to  determine  the  consequences  of  misstate- 
ments or  omissions  therein,  must  be  regarded  as  inapplicable  to  the 
facts  in  the  oaae^  and  therefore  nugatory. 

A88UMP8IT.    The  facts  appear  from  the  opinion. 
Uyron  H.  Beaeh^  for  the  appellant. 

Flower^  Smithy  and  Musgrave^  for  the  appellees. 

« 

Bailst,  J.  The  record  contains  evidence  tending  to  sap- 
port  the  plaintiffs'  replication  to  the  defendant's  plea  setting 
op  the  limitation  clause  in  the  policy,  but  whether  said  evi- 
dence is  sufficient  to  sustain  the  verdict  of  the  jury  upon  that 
issue  is  purely  a  question  of  fact,  as  to  which  the  judgment 
of  the  appellate  court  is  conclusive.  We  must  therefore  as- 
sume that  said  replication,  or  at  least  enough  of  its  averments 
to  constitute  a  sufficient  answer  to  said  plea,  were  duly  proved.  « 
We  have  only  to  consider  whether  any  error  of  law  was  com- 
mitted in  the  mode  in  which  that  question  was  submitted  to 
the  jury. 

On  this  question  the  court  instructed  the  jury,  at  the  in- 
stance of  the  plaintiffs,  that  *'  even  though  they  should  find, 
from  the  evidence,  that  tliis  action  was  not  brought  within 
the  six-months  limitation  named  in  the  policy,  yet  if  they 
still  further  find  from  the  evidence  that  from  the  date  of 
the  fire  up  to  the  time  the  suit  was  connnenced,  there  were 
pending  negotiations  between  the  plaintiffs  nnd  the  defend- 
ant company  or  its  agents,  in  reference  to  the  seltlcment  or 
adjustment  of  the  loss  in  question,  and  that  the  company  or 
its  agento,  by  holding  out  reasonable  hupcti  of  un  adjustment 
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or  settlement,  deterred  the  plaintiffs  from  bringing  their  suit 
within  the  time  limited,  then  in  such  case  the  defendant 
company  is  estopped  from  setting  up  the  limitation  clause  as 
a  defense  in  this  cause." 

The  defendant  asked  the  court  to  instruct  the  jury  that  if 
the  suit  was  not  brought  within  six  moullis  afler  the  fire 
occurred,  the  plaintifib  could  uo^  recover,  unless  they  had 
proved  that  the  commencetuent  of  t^ie  suit  waa  delayed  at 
the  special  instance  and  request  of  the  defendant.  This  m- 
struction  was  modified  by  the  court  so  as  to  hold  that  the 
plaintifis  could  not  recover  unless  they  had  proved  that 
"  the  company  or  its  agents  indaoed  the  piLainiiffB  to  delay 
the  bringing  of  a  suit  within  the  time  Kmited  in  the  policy 
for  bringing  suit,  by  holding  out  reasonable  hopes  of  an  ad- 
justment or  settlement  of  the  plaintifis^  claim*" 

The  defendant  also  asked  the  court  to  gi^e  to  the  jury  an 
instruction  holding  that  the  oflfer  by  the  •defeiMlant'lo  pay  any 
sum  to  settle,  or  with  a  view  of  efiecting  a  settlement  of  plain- 
tifis' claim,  was  not  to  be  taken  or  considered  as  an  admission 
by  the  defendant  of  any  liability  to  the  phirntiffs,  and  should 
not  be  considered  as  evidence  of  Jiny  obligatiou  on  the  part  of 
the  defendant  to  pay  the  plaintifis'  claim,  or  of  indebtedness 
by  the  defendant  to  the  plaintiffs.  This  inertruction  the  court 
modified  by  adding  thereto  as  follows:  **  But  it  may  be  con* 
sidered,  in  connection  with  all  the  otiier  evidenoe  In  the  case, 
in  determining  whether  there  was  any  waiver  of  the  liiuitation 
clause  of  the  policy  by  the  company." 

The  defendant  asked  the  court  to  give  to  the  jury  another 
instruction,  holding  that  the  offer  to  pay  a  sum  in  settlement 
•of  the  claim  could  not  be  considered  by  them  as  a  waiver  of 
said  condition,  nor  as  an  inducement  to  the  pfaintiffis  to  delay 
the  commencement  of  an  action.  This  instruction  ^vas  modi- 
fied 80  as  to  hold  merely  that  the  ofier  to  pay  a  sum  in  settle- 
ment of  the  claim,  in  itself  alone,  couid  not  be  considered  by 
the  jury  as  a  waiver  of  said  condition. 

The  defendant  also  asked  the  court  to  gTV«  the  following 
instruction:  "The  court  instructs  tl>e  jury  that  the  burden  of 
showing  a  waiver  of  the  condition  requiring  the  action  to  be 
commenced  within  six  months  after  the  loss  occurred  is  on 
the  plaintiffs;  and  they  must  show^the  same  by  clear  and 
positive  evidence,  that  the  defendant  requested  the  plaintiffs 
to  delay  tlie  commencement  of  suit  or  action.  Such  request 
Dn  the  part  of  the  defendant  cannot  be  iiiilrn'J." 
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Tbia  iaatrvction  was  modified,  and  giren  in  the  following 
form:  ''  Tbe  court  instructs  the  jury  that  the  burden  of  show- 
ing a  waiTer  of  the  condition  requiring  action  to  be  commenced 
within  six  months  after  the  fire  occurred  is  on  the  plaintifh^ 
and  they  must  show  the  same  by  a  preponderance  of  the  evi- 
dence, or  thej  cannot  recover  in  this  action." 

We  are  of  the  opinion  that  the  rules  of  law  here  involved 
were  correctly  given  to  the  jury.  The  main  propositions 
which  the  defendant  sought,  without  success,  to  have  em- 
bodied in  tbe  instructions  were,  that  to  show  a  waiver  by  the 
defendant  of  the  limitation  clause  in  the  policy,  it  was  incum- 
bent upon  the  plaintiffs  to  prove  that  their  delay  in  bringing 
suit  was  at  the  special  instance  and  request  of  the  defendant, 
and  also,  that  such  proof  could  only  be  made  by  positive  evi- 
dence,-and  could  not  be  inferred.  That  such  is  not  the  law 
is  clearly  established  by  the  authorities.  Thus  in  Peoria  M. 
&  F.  Ins,  Co.  V.  Whitehilly  26  111.  466,  where  the  question  arose 
in  this  state  for  the  first  time,  the  rule  was  laid  down  as  fol- 
lows: *'  Where  an  insurance  company  shall,  by  fraud,  or  by 
holding  out  reasonable  hopes  of  an  adjustment,  deter  a  party 
assured,  being  under  such  a  conditition  to  sue,  from  com- 
mencing his  suit,  he  honestly  confiding  in  the  pretenses  and 
promises  of  the  assurer,  the  condition  would  be  no  bar." 
'  This  statement  of  the  law  has  been  cited  with  approval  in 
various  subsequent  cases:  Farmers^  and  Merchants^  Ins.  Co.  v. 
ChesntUf  60  111.  Ill;  99  Am.  Dec.  492;  Derrick  v.  Lamar  Ins. 
Co.,  74  111.  404;  Home  Ins.  Co.  v.  Myer,  93  111.  271. 

The  same  doctrine  obtains  in  other  states.  In  Martin  v. 
State  Ins.  Co.,  44  N.  J.  L.  485,  43  Am.  Rep.  397,  it  is  said: 
**  If  the  delay  to  bring  suit  is  a  result  to  which  the  company 
mainly  contributed,  by  holding  out  hopes  of  an  amicable  ad- 
justment, the  company  cannot  be  permitted  to  take  advan- 
tage of  the  delay,  under  the  limitation  clause  of  the  policy." 
In  Mickey  v.  Burlington  Ins.  Co.,  36  Iowa,  174^  14  Am.  Rep. 
494,  an  instruction  was  given  to  the  jury,  holding  that  if 
the  plaintifi*  delayed  bringing  suit  after  the  expiration  of 
flix  months,  in  consequence  of  inducements  held  out  by  the 
defendant's  oflScer,  causing  him  to  believe  that  the  loss  would 
be  paid  or  adjusted  without  suit,  this  would  operate  to  remove 
the  bar  created  by  the  condition  of  the  policy  requiring  an 
action  thereon  to  be  brought  within  six  months  after  the  loss. 
The  court,  in  sustaining  this  instruction,  said:  ''A  course  of 
conduct  on  the  part  of  defendant,  or  representations  of  its 
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officers,  which  would  give  reasonable  ground  upon  which 
plaintiff  did  in  fact  base  the  belief  that  his  claim  would  be 
settled,  would  estop  defendant  to  set  up  the  Umitation  pn>> 
vided  by  the  policy.  It  would  be  contrary  to  justice  for  de- 
fendant to  hold  out  the  hope  of  an  amicable  adjustment  of 
the  loss,  and  thus  delay  the  action  of  plaintiff,  and  then  be 
permitted  to  plead  this  very  delay,  which  was  caused  by  its 
own  representations,  as  a  defense  to  the  action  when  brought" 
See  also  St.  Paul  F.  &  M,  Ins.  Co.  v.  McGregor,  63  Tex.  399; 
Ripley  v.  jEtna  Ins.  Co,,  29  Barb.  552;  Bamnm  v.  Merchants^ 
F.  Ins.  Co.,  97  N.  Y.  188;  McFarland  v^Peahody  Im.  Co^  6 
W.  Va.  425;  Peoria  Ins,  Co.  v.  Hall,  12  Mich.  202. 

It  in  true  the  plaintiffs  in  the  present  case,  in  their  replica- 
tion, in  addition  to  alleging  that  the  defendant  held  out  rea- 
sonable hopes  for  an  adjustment,  and  thereby  deterred  the 
plaintiffs  from  commencing  their  suit,  and  that  the  plaintiffs 
honestly  confided  in  the  promises  and  pretenses  of  the  defend- 
ant, also  allege  that  they  delayed  bringing  suit  at  the  request 
of  the  defendant.  This  latter  allegation,  however,  was  un- 
necessary, as  the  other  matters  alleged  in  the  replication,  and 
which  the  evidence  tended  to  prove,  constituted  of  themselves 
a  sufficient  answer  to  the  plea  setting  up  the  limitation  clause. 
It  was  proper,  therefore,  to  disregard  the  allegation  of  a  request 
by  the  defendant  to  delay  bringing  suit  as  mere  surplusage. 

We  have  now  to  consider  whether  any  error  of  law  was  com- 
mitted by  the  trial  court  in  respect  to  the  defenses  sought  to 
be  based  upon  the  other  conditions  of  the  policy.  On  this 
branch  of  the  case  our  attention  is  directed  mainly  to  the 
clause  which  provides  that  the  policy  shall  become  void  and 
of  no  effect  ''by  a  failure  or  neglect  of  the  assured  to  notify 
this  company  that  a  contract  has  been  signed  to  sell  the  prop- 
erty so  insured.''  The  facts  are,  that  on  and  prior  to  Septem- 
ber 7,  1833,  the  plaintiffs  were  partners  under  the  firm  name 
of  Little,  Peck,  &  Co.,  and,  as  such  partners,  were  the  owners 
of  a  leasehold  interest  in  certain  lands  in  Duluth,  Minnesota, 
and  were  also  owning  and  operating  a  steam  saw-mill  and 
appurtenances  situated  on  said  lands,  said  saw-mill  and  ap- 
purtenances being  the  property  afterward  insured  by  the  policy 
DOW  in  suit.  On  said  seventh  day  of  Soptotnher,  IoS3,  the 
plaintiffs,  with  a  view,  as  the  evidence  tends  to  show,  of  ulti- 
mately dissolving  their  partnership,  entered  into  an  agree- 
ment among  themselves  by  which  Little  and  Peck  agroe<l  to 
sell  their  undivided  two-thirds  interest  in  the  leasehold  ei*t!ii2 
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in  the  lands,  and  also  the  saw-mill  and  appurtenances,  to 
Simondsy  for  $16,667,  of  which  Simonds  was  to  pay  $2,600  in 
three  days,  $2,500  in  fifteen  days,  $5,000  in  forty-five  days, 
and  the  residue  in  six  months,  the  conveyance  to  be  made 
January  1,  1884.  Simonds  made  various  payments  aggre- 
gating  $7,000,  leaving  $9,667  and  interest  unpaid,  and  as  he 
was  unable  to  make  further  payments,  neither  party  took 
any  further  steps  to  perform  the  agreement,  or  to  enforce 
further  performance  of  the  other  party.  The  title  to  the 
property,  so  far  as  it  was  affected  by  the  agreement,  was  in 
this  situation  on  the  twenty-first  day  of  June,  1884,  the  date 
of  the  policy,  and  so  remained  at  the  date  of  the  loss. 

We  are  of  the  opinion  that  the  above-mentioned  condition, 
requiring  notice  to  the  insurance  company  of  any  contract  to 
€ell  the  property  insured,  must  be  held  to  apply  only  to  con- 
tracts of  sale  between  the  assured  and  third  parties,  and  that 
it  can  have  no  application  to  contracts  between  the  assured 
themselves  for  the  sale  or  transfer  of  their  respective  interests 
as  partners  or  joint  owners.  The  word  "  sale,"  as  here  used, 
should  doubtless  receive  the  same  interpretation  which  prop- 
erly belongs  to  it  when  used  in  those  conditions  which  provide 
that  a  policy  shall  become  void  upon  alienation  of  the  property 
by  sale  or  otherwise.  The  preponderance  of  authority  in  this 
•country  is  clearly  to  the  effect  that  such  condition  is  not  broken 
by  a  Bale  by  one  partner  to  another  of  his  joint  interest,  at 
least  so  long  as  the  party  selling  retains  an  insurable  interest 
in  the  property  insured. 

In  Angell  on  Insurance,  sec.  197,  it  is  said:  '*  When  several 
owners  of  property  are  jointly  insured,  a  sale  by  one  of  the 
owners  of  his  interest  in  the  premises  to  the  other  owners  is 
not  such  an  alienation  of  the  property  as  will  avoid  the  policy, 
•even  under  an  express  provision  in  the  act  under  which  the 
insurance  company  is  incorporated,  declaring  that  when  any 
|)roperty  insured  with  such  company  shall  be  alienated  by 
flale  or  otherwise,  the  policy  shall  become  void.  Yet  if  the 
assignor  had  conveyed  his  interest  to  a  stranger,  the  policy 
would  cease  to  operate  as  to  that  share  at  least."  Also,  Mr. 
May,  in  discussing  the  question  whether  a  sale  by  one  joint 
owner  to  another  is  such  alienation  as  will  avoid  the  policy, 
-says:  *'  The  better  opinion  seems  to  be,  that  it  is  not  strictly 
•an  alienation,  —  a  transfer  from  one  to  another,  —  but  rather 
a  shifting  of  interests  amongst  joint  owners,  without  the  in- 
iroduction  of   any  stranger  to   the  number  of  the  insured. 
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So  ikr  as  ihe  contract  is  based  upon  the  pcrBooal  qQalities  of 
the  insured,  there  is  no  increase  of  nsk,  beeaaee  no  element 
of  improvidence  or  carelessness  10  introduced,  and  the  prop- 
erty insured  will  still  be  under  the  care  and  management  isi 
the  original  parties '':  May  on  Insurance,  sec  279. 

It  is  held  in  numerous  cases  that,  where  an  insurance  pol- 
icy is  issued  to  a  partnership,  a  transfer  by  one  partner  to  the 
others  of  all  his  interest  in  the  partnership  property  will  not 
yitiate  the  insurance,  notwithstanding  a  condition  that  the 
policy  should  become  void  if  the  property  sbomld  be  sold  or 
conveyed,  or  the  interest  of  the  parties  therein  changed 
Burnett  v.  Eufaula  Home  Ins.  Co,^  46  Ala.  11;  7  Am.  Rep.  581 
Huffman  v.  JEina  F.  Ins.  Co.,  S2  N.  Y.  405;  88  Am.  Dec.  337 
Cowan  V.  Iowa  State  Ine.  Co.,  40  Iowa,  551 ;  20  Am.  Bep.  583 
Powers  V.  Giuirdian  Ina,  Co.,  136  Mass.  108;  ^  Am.  Rep.  20 
Pieroe  v.  Nashua  F.  Ins.  Co.,  50  N.  H.  297;  9  Am.  Rep.  236 
West  V.  Citizens'  Ins.  Co.,  27  Ohio  St  1;  22  Am.  Rep.  294 
Lockwood  V.  Middlesex  MuL  Assur.  Co^  47  Conn.  553;  Dermnai 
V.  Home  Mut.  Ins.  Co.,  26  La.  Ann.  69;  21  Am.  Rep.  544; 
Drennen  v.  London  Assur.  Corp.,  20  Fed.  Rep.  657. 

In  some  of  the  cases  it  is  held  that  where  one  of  several 
joint  owners  in  whose  names  the  property  is  insured  transfers 
his  interest  in  the  property  to  the  other  joint  owners,  so  as 
to  retain  in  himself  no  insurable  interest,  no  recovery  can  be 
had  on  the  policy;  but  this  is  not  because  ef  the  forfeiture 
imposed  by  the  condition  against  alienation,  but  because  at 
common  law  the  suit  must  be  brought  in  the  joint  names  of 
the  insured,  and  as  the  assigning  plaintiff  would  have  no  in- 
surable interest,  no  recovery  could  be  had  in  his  name.  This 
seems  to  have  been  the  real  ground  upon  which  the  decision 
of  this  court  was  based  in  Dix  v.  Mercantile  Ins*  Co.,  22  IlL 
272,  although  the  court,  after  sustaining  the  judgment  of  the 
court  below  on  this  ground,  went  further,  and  held  that  the 
assignment  by  a  partner  to  his  copartners  of  all  his  interest 
in  the  property  insured  was  a  breach  of  the  condition  of  the 
policy  in  that  case.  It  should  be  observed,  however,  that 
said  condition  provided  that  the  policy  sbould  be  void  in  caee 
of  '^  any  transfer  or  change  of  title  of  the  property  insured, 
or  of  any  undivided  interest  therein,''  a  condition  which  may 
well  be  construed  as  applying  even  to  a  sale  by  one  partner 
to  the  other  p€u*tner6  of  his  interest  in  the  partnership  prop 
erty.  It  is  not  inconsistent  with  the  rule  established  in  that 
case«  thereforCi  to  hold  that  a  sale  by  one  partner  to  another 
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af  bk  indere&i  in  the  property  insured  in  the  ft-m  name  is  not 
a  breach  of  a  conditioa  merely  providing  generally  against 
alieaiUioQ  by  sale,  so  long,  at  leaat,  as  the  party  selling  re- 
taina  an  inanrable  intercet  in  the  property  insured. 

Upon  substantially  the  same  grounds  it  must  be  held  that 
the  contract  to  sell  contemplated  by  the  condition  of  the  policy 
in  this  case  was  a  contract  between  the  insured,  or  some  of 
them,  and  some  third  party.  The  actual  interests  of  partners 
in  the  firm  property  are  necessarily  fluctuating,  and  there 
•eems  to  be  no  particular  reason  why  the  insurers  should  wish 
to  keep  the  ownership  unchanged  as  between  them,  so  long 
as  all  retain  an  insurable  interest  The  efifectof  the  contract 
in  this  case  was  merely  to  modify  the  relative  rights  of  the 
partners  to  a  certain  extent,  leaving  them  all  interested  in  the 
firm  and  its  property,  and  admitting  no  stranger  to  the  pos- 
session or  control  of  the  property  insured. 

The  instructions  to  the  jury  upon  this  branch  of  the  case 
were  in  harmony  with  the  views  above  expressed,  and  we  are 
of  the  opinion  that  they  are  subject  to  no  just  criticism. 

It  is  further  objected  that  there  was  such  change  in  the 
possession  of  the  property  insured  as  should  be  held  to  be  a 
breach  of  the  condition  which  provided  that  the  policy  should 
be  void  and  of  no  effect  if  there  should  be  any  change  in  the 
possession  of  the  property  insured.  The  change  of  possession 
here  referred  to  clearly  must  be  some  change  during  the  term 
of  the  policy,  and  it  is  sufficient  to  say  that  there  is  no  evi- 
dence tending  to  show  any  such  change  of  possession.  Little 
and  Simonds  were  in  possession  at  the  date  of  the  policy,  and 
their  possession  continued  without  interruption  or  change 
down  to  the  time  of  the  fire.  There  was  no  condition  or  stipu- 
lation in  the  policy  that  Peck,  the  other  member  of  the  firm 
inaared,  should  be  in  possession,  but  merely  that  the  posses- 
sion  should  remain  during  the  term  of  the  insurance  as  it  was 
at  its  commencement. 

Those  conditions  of  the  policy  relating  to  misrepresentations 
or  ooncealments  as  to  the  situation  or  occupancy  of  the  prop- 
erty, or  the  interest  of  the  insured  therein,  are  in  that  clause 
which  refers  to  an  application,  plan,  survey,  or  description, 
and  assumes  to  make  such  paper  a  part  of  the  policy  and  a 
warranty  by  the  insured.  The  record,  however,  fails  to  dis- 
close the  existence  of  any  such  paper,  and  so  the  clause  which 
refers  to  it  and  attempts  to  prescribe  its  place  and  effect  as  a 
part  of  the  contract,  and  to  determine  the  consequences  of 
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misstatements  or  omissions  therein,  must  be  regarded  as  in* 
applicable  to  the  facts  in  the  case,  and  therefore  nugatorj. 

After  a  patient  investigation,  we  are  unable  to  find  any  mar 
terial  errors  in  the  record.  The  judgment  of  the  appellate 
court  will  therefore  be  affirmed. 


Insuramob — Waiter  of  Ck>MDiTioif  as  to  Tm  or  InynxuTieiQ  Sun.  — • 
A  condition  in  an  insuranoa  policy,  requiring  suit  to  be  brought  within  mx 
monthi  after  the  loss,  may  be  waived,  and  auoh  waiTcr  need  not  be  ezpren* 
but  may  consist  of  the  acts  and  conduct  of  the  company  and  ite  officers  which 
throw  the  insured  off  his  guard,  and  lull  him  into  security  until  the  ezpira> 
tion  of  the  time  mentioned  in  the  condition:  JBonnari  t.  Pennsylvania  Ina,  Ob., 
129  Pa.  St.  658;  15  Am.  St.  Rep.  739;  Grant  v.  JDeaxngtofi  eie.  InB.  Co.,  5  Ind. 
23;  61  Anu  Dea  74;  KilUpt  ▼.  PtUnam  Fht  Im,  Co.,  28  Wis.  472;  9  Am. 
Rep.  506;  LiUU  v.  Phasntx  Ins.  Co,,  123  Mass.  380;  25  Am.  Rep.  96,  and  note 
104-107;  Cast  v.  Sun  Ins.  Co.,  83  Gal.  478. 

Insurakos  —  Chanob  of  Tttlb — Sali  by  Onb  Partkbb  to  Anoibbb,  — 
The  weight  of  authority  is  decidedly  in  favor  of  the  rule  of  the  principal  case, 
holding  that  a  transfer  by  one  partner  ol  his  interest  in  the  partnership  prop- 
erty is  not  a  sale,  conveyance,  or  change  of  interest  such  as  will  avoid  sa  in* 
surance  policy:  Note  to  Hathaway  v.  8taU  Ins*  Co.,  52  Am.  Rep.  443. 

Insuranob—  SuRYBr  AND  DiAORAK  Rbfbrbbd  TO  OT  PoLiOT.  —  Where 
a  policy  of  fire  insurance  provides  that  for  further  particulars  reference  is 
hereby  made  to  an  application,  survey,  and  diagram  furnished  by  and  a 
warranty  on  the  part  of  the  insured,  which  is  made  a  part  of  the  policy,  the 
fact  that  such  survey  and  diagram  were  not  furnished  till  after  the  policy 
was  delivered,  while  it  may  have  deprived  them  of  any  force  as  a  warranty, 
does  not  destroy  their  effect  as  evidence  of  a  representation  of  facts  made  at 
an  inducement  for  the  policy:  RankHn  t.  Amaxon  Ins.  C9.»  88  OiL  208^  onfe,  pi 
460^  and  notat 
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Mabtbb  not  Liablb  for  Risks  Assumbd  bt  Minor  Sbryaht  wbbv.  — 
A  master  is  not  liable  for  risks  assumed  by  his  minor  serraat^  if  the 
vant  has  sufficient  capacity  to  take  oara  of  himself,  and  knows  and 
properly  appreciate  the  risk. 

Mastbr  Liablb  to  Minor  Servant  fob  Injuribs  fbok  Pbrilb  not 
Known  ob  Apfbbciatbd  bt  Him.  —  A  minor  servant  oan  recover  from 
his  master  for  injuries  suffered  by  him  from  any  peril  which  he  did  not 
know,  or  which  he  could  not  properly  appreciate  if  he  did  nominally 
know,  and  to  which  a  prudent  and  right-minded  master  would  not  have 
allowed  him  to  be  exposed. 

Duty  of  Master  to  Minor  Servant.  —  A  master  who  employs  a  ehild 
must  look  out  for  him,  and  see  that  he  is  not  exposed  to  danger  arising 
from  the  structure  of  building  or  machinery,  which  an  operative  of 
ordinary  intelligence  and  experience  would  perceive.  Notice  of  the 
danger  is  not  enough,  but  the  child  must  have  sufficient  instruetioaa 
to  enable  him  t     avoid  danger. 
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JuDGmnT  OF  Apfbllatb  Coubt  Settles  Facts  whin.  —  The  anpreme 
court  matt  accept  a  judgment  of  affirmance  in  the  appellate  conrt  aa 
having  aetUed  the  facts  necessary  to  make  oat  the  plaintiff 's  case  in  his 
favor,  unless  it  can  see  that  there  is  no  evidence  tending  to  support  a 
material  element  of  tlfe  case. 

Ktidbnos  not  Ck>NCLUsTyB  AGAINST  MiNOB  Sbbyant^s  Bioht  to  Rbooybb 
FOB  Injubt,  What. —  Proof  that  a  minor  servant  had  done  the  work  in 
the  dbing  of  which  he  was  injured,  for  some  time  prior  to  the  accident^ 
and  of  the  number  of  times  he  had  done  it,  may  be  properly  considered 
by  the  jury  in  determining  whether  or  not  it  was  negligence  in  the 
master  to  require  him  to  continue  to  do  it»  and  also  for  the  purpose  of 
determining  whether  the  injury  resulted  from  the  servant's  inexperience 
and  want  of  judgment,  or  from  his  own  negligence;  but  it  cannot  be 
held  to  be  conclusive  against  his  right  to  recover. 

Statkhbnt  as  to  Faois  Admittxd,  Madk  bt  Coubt  to  Jubt,  not  Obaii 
Instruction.  —  A  statement  made  by  the  court  to  the  jury,  that  certain 
facts  were  admitted  by  counsel,  is  in  no  sense  an  oral  instruction,  and 
constitutes  no  ground  for  reversal,  where  no  objection  was  made  to  it  at 
the  time,  and  the  facts  were  not  disputed. 

Rvlb  Rblibvino  Mastzb  from  Liabilitt  fob  Injubt  Rssultino  fbom 
Nbgligencb  of  Fbllow-sbrvant  not  Afplicablx  to  Casx  of  Child.^ 
A  master,  in  order  to  defeat  a  recovery  on  the  ground  that  the  injury 
resulted  from  the  negligence  of  a  fellow-servant,  must  show  not  only  that 
the  injury  was  caused  by  the  negligence  of  the  fellow-servant,  bat  also 
that  the  master  had  used  ordinary  care  and  prudence  in  emplojring  such 
fellow-servant.  If,  however,  the  injured  servant  is  a  child,  incapable 
oi  comprehending  the  risk,  the  rule  relieving  the  master  from  liability 
for  the  negligence  of  a  fellow-servant  does  not  apply 

Action  on  the  case.    The  opinion  states  the  faot8» 
McKenzie  and  Woodj  for  the  appellant. 
Jones  and  Luak^  for  the  appellee. 

Wilkin,  J.  This  is  an  action  on  the  case,  by  appellee^ 
against  appellant,  and  other  defendants  not  served,  to  re- 
cover for  a  personal  injury  alleged  to  have  been  received  by 
him  through  their  negligence. 

The  declaration  is  of  one  count  only,  and  avers  that  de- 
fendants were,  on  the  4th  of  July,  1886,  the  owners  of  and 
operating  a  planing-mill  in  the  city  of  Chicago,  wherein  they 
ased  and  employed  certain  machines  for  planing  wood,  and 
said  plaintiff,  then  a  minor  of  the  age,  to  wit,  twelve  years, 
was  then  and  there  employed  and  engnged  by  said  defend- 
ants in  and  about  their  said  business,  and  while  so  employed 
and  engaged,  the  plaintiff  was  then  and  there,  by  said  de- 
fendants, negligently  and  improperly  ordered  and  directed  to 
attend  to  and  oil  one  of  the  machines  then  and  there  used 
and  operated,  and  being  used  and  operated,  by  said  defend* 
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ants,  wliidi  said  direction  and  order  of  said  defendants  was 
then  and  there  dangerous  and  hazardous  to  this  plaintiff, 
because  of  his  tender  age,  as  aforesaid,  and  well  known  so  to 
be  by  said  defendants;  and  while  said  plaintiff  was  engaged 
in  attending  to  and  oiling  said  machine,  in  obedience  to  said 
order  and  direction  of  said  defendants,  and  using  all  due  care 
and  diligence,  the  arm  of  said  plaintiff  was  caught,  crushed, 
and  mangled  in  and  by  said  machine,  so  that  plaintiff  is  and 
will  be  a  cripple  for  life  because  thereof,  and  deprived  of  the 
use  of  said  arm.  The  plea  was  the  general  issue.  Plaintiff 
below  recovered  a  judgment  for  three  thousand  dollars,  and 
costs,  which  the  appellate  court  has  affirmed. 

It  must  be  admitted,  we  think,  that  the  declaration  is« 
rather  an  unusual  one,  and  somewhat  loosely  drawn.  It 
does  not  proceed  upon  the  theory  that  the  injury  was  re- 
ceived while  plaintiff  was  performing  labor  outside  of  his 
contract  of  employment,  although  his  counsel  so  treat  it  in 
their  argument  The  negligeivce  cocn plained  of  in  the  decla* 
ration  is,  that  the  defendants  wrongfully  ordered  the  plain- 
tiff, he  being  a  child,  without  experience  in  such  matters,  to 
oil  a  piece  of  machinery,  the  doing  of  which  exposed  him  to 
great  peril  of  life  and  limb.  It  is  not  the  case  merely  of  a 
minor  being  set  at  dangerous  work,  for  in  such  cases  the 
master  is  not  liable  for  the  risk  if  the  servant  has  sufficient 
capacity  to  take  care  of  himself,  and  knows  and  can  properly 
appreciate  the  risk:  1  Shearman  and  Redfield  on  Negligence, 
4t})  ed.,  sec.  218.  It  belongs  to  the  other  class  of  cases  men- 
tioned by  the  authors  in  the  same  section,  of  which  it  is  said: 
'*  But  while  the  mere  fact  of  minority  is  deemed  immaterial, 
it  is  well  settled,  in  America  at  least,  that  any  actual  inca- 
pacity of  a  minor  to  understand  and  appreciate  the  perils  to 
which  he  is  exposed  is  to  be  fully  considered,  and  that  he 
can  recover  from  his  master  for  injuries  suffered  from  any 
peril  the  nature  of  which  he  did  not  know,  or  could  not 
properly  appreciate  if  he  did  nominally  know,  and  to  which 
a  prudent  and  right-minded  master  would  not  have  allowed 
him  to  be  exposed.''  And  says  Wharton,  in  his  work  on 
negligence  (sec.  216):  ''Hence  we  may  hold  that  where  a 
child  is  employed,  the  emplqyer  must  look  out  for  the  child, 
and  must  see  that  it  is  not  exposed  to  danger  arimig  from 
the  structure  of  building  or  machinery  which  an  operatiTe  of 
ordinary  intelligence  and  experience  would  perceive.  Ncities 
of  danger  is  not  enough.    The  child  must  have  ivfiekQt  x 
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fltrcictiona  to  enable  him  to  aToid  danger.''  Manf  cases  are 
died  by  both  these  attthors  in  support  of  the  text. 

The  rale  is  so  just  and  humane,  when  applied  to  a  case 
clearly  falling  within  its  principles,  that  no  court  would  hesi- 
tate to  enforce  it  as  ot  first  impression.  Children  of  tender 
years  are  often  employed  about  factories  in  which  are  used 
pieces  of  complicated  and  dangerous  machinery.  If  one  of 
these  is  sent  by  the  master  or  his  superintendent,  with  or 
without  instructions,  where  be  will  be  exposed  to  revolving 
wheels,  belts,  and  pulleys,  any  one  may  know  that,  by  rea- 
son of  his  inexperience  and  immature  judgment,  he  is  liable 
to  be  killed  or  maimed;  and  if  he  is  injured,  while  using  due 
care  for  one  of  his  capacity,  it  would  seem  too  clear  for  argu- 
ment that  the  master  should  be  held  liable.  To  say  that 
such  a  child  takes  the  risk  of  hie  employment — that  if  he  is 
not  willing  to  take  the  hazard  of  obeying  the  command,  he 
must  refuse — is  idle,  if  not  cruel.  By  his  inexperience  he  is 
unable  to  comprehend  the  risk;  by  his  childish  instincts  ha 
implicitly  obeys.  Of  the  existence  of  the  rule,  and  its  pre- 
eminent justice,  there  can  be  no  doubt  Does  this  case  fall 
within  it?  This  question,  with  us,  is  not.  Does  the  evidence 
bring  plaintifF  clearly  and  satisfactorily  within  the  role?  for 
unless  we  can  say  there  is  no  evidence  tending  to  support  a 
material  element  of  the  case,  we  must  accept  the  judgment 
of  aflSrmance  in  the  appellate  court  as  having  settle  the 
facts  necessary  to  make  out  plaintiff's  case  in  bis  favor. 

It  is  contended,  however,  that  the  evidenoe  wholly  fails  to 
show  that  the  foreman  of  defendants  ordered  the  plaintiff  to 
oil  the  machine  by  which  he  was  hurt,  and  that  the  boy's  owb 
testimony  proves  the  contrary.  We  do  not  so  construe  it  It 
certainly  tends  to  prove  that  he  was  attempting  to  oil  the  mar 
chine,  because  he  had.  been  told  to  do  so  by  Joseph  Knourek, 
the  foreman.  True,  the  foreman  did  not,  at  that  moment, 
command  him  to  do  so;  but  he  testified  that  he  had  general 
instructions  from  the  foreman  to  attend  to  that  duty  when  the 
maohine  needed  oil,  and  his  evidence  at  least  tends  to  show 
that  he  was,  at  the  time  he  received  his  injury,  attempting  to 
obey  those  instructions.  It  does  not  very  clearly  appear  from 
the  evidence  bow  the  injury  was  incurred.  The  knee,  as  we 
understand  the  evidence,  was  first  caught  by  a  revolving  plate, 
and  then  the  hand  was  drawn  between  the  rollers;  but  just 
how  the  knee  came  in  contact  with  the  plate,  or  how  the  hand 
was  brought  between  or  within  the  rollers,  does  not  appear.    It 
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is,  however,  shown  bj  the  boy's  testimony  that  in  oiling  the 
machine  while  in  motion  he  was  exposed  to  a  running  belt^ 
and  compelled  to  extend  his  arm  over  it    In  other  words,  the 
effect  of  his  evidence  is,  that  to  oil  that  machine  while  running 
was  attended  with  danger.    It  is  doubtless  true  that  the  fore- 
man, or  other  experienced  person  with  mature  judgment,  could 
do  so  with  comparative  safety;  but  it  is  clear  from  the  evi- 
dence, especially  from  the  painful  results,  that  it  was  hazard- 
ous for  a  child  to  attempt  it.    The  fact  that  appellee  had  done 
that  work  for  some  time  prior  to  the  accident^  and  the  num- 
ber of  times  he  had  done  so,  were  very  proper  facts  to  be  con- 
sidered by  the  jury  in  determining  whether  or  not  it  waB 
negligence  in  the  foreman  to  require  him  to  continue  to  do  so, 
and  also  for  the  purpose  of  determining  whether  or  not  the 
injury  resulted  from  inexperience  and  want  of  judgment,  or 
from  his  own  negligence;  but  such  proof  cannot  be  held  to  be 
conclusive  against  his  right  to  recover.    A  child  exposed  to 
danger  may  escape  for  a  time,  but  sooner  or  later  an  injury 
will,  in  all  probability,  occur. 

The  case  of  GaHland  v.  Toledo  etc.  Ry  Co.j  67  HI.  498,  stren- 
uously insisted  upon  as  governing  this  case,  is  not  in  point. 
There  the  question  was,  whether  a  minor  employee  should  bo 
held  bound  by  the  rule  which  prevents  a  recovery  from  the 
common  master  for  an  injury  resulting  through  the  negligence 
of  a  fellow-servant  It  was  held  that  the  'mere  fact  that  the 
plaintiff  in  that  case  was  under  twenty-one  years  of  age  did 
not  relieve  him  from  the  risk  of  negligence  on  the  part  of  co- 
employees.  Here  it  was  a  question  of  fact  for  the  jury,  whether 
or  not  appellee  was  a  child  within  the  rule  stated. 

It  appears  from  an  amended  bill  of  exceptions  that  on  the 
trial  the  court  stated  to  the  jury:  *'It  is  admitted  by  and 
between  counsel  that  these  defendants  were  owning  and  con- 
trolling the  planing-mill  when  the  injury  occurred,  and  thai 
this  foreman  was  their  foreman."  It  is  said  this  statement 
amounted  to  an  oral  instruction  as  to  the  law  of  the  case,  and 
was  therefore  erroneous.  It  is  not  denied  that  the  statement  as 
to  the  ownership  of  the  planing-mill  was  authorized  by  a  stip- 
ulation of  counsel,  but  it  is  insisted  that  the  further  statement 
that  the  foreman  was  defendants'  foreman  was  a  conclusion 
which,  if  properly  drawn  from  the  stipulation,  could  only  have 
been  properly  given  to  the  jury  in  writing.  In  the  first  place» 
the  statement  was  not  in  any  sense  an  instruction  to  the  jury. 
Again,  it  was  niade  in  open  court,  and  no  objection  was  made 
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to  ii,  either  as  a  statement  of  the  agreement  or  as  an  oral  in- 
Btruction.  And  finally,  it  was  immaterial.  It  was  not  denied 
on  the  trial  that  the  foreman  who  gave  the  order  complained 
of  to  appellee  was  the  foreman  of  appellant.  His  own  testi- 
mony shows  it 

It  is  also  insisted  that  the  court  helow  improperly  refused 
the  following  instruction:  '*If  the  jury  believe  from  the  evi* 
dence  that  the  plaintiff  was  injured  by  following  the  direction 
or  obeying  the  orders,  or  through  the  carelessness  or  by  the 
fault,  of  his  fellow-servant,  Willie  Knourek,  then  the  plaintiff 
cannot  recover.'' 

The  reason  why  the  common  master  is  not  held  liable  for 
an  injury  caused  by  the  negligence  of  a  fellow-servant  is  be- 
cause that  is  one  of  the  ordinary  risks  of  the  employment. 
But  if  the  injured  employee  is  a  child,  incapable  of  compre- 
hending that  risk,  the  rule  ought  not  to  apply.  However, 
this  instruction  does  not  announce  the  rule  correctly  as  applied 
to  fellow-servants  generally.  It  not  only  assumes  that  Willie 
Knourek  was  a  fellow-servant  of  appellee,  but  that  the  master 
had  used  due  care  in  the  selection  and  employment  of  him. 
The  instruction  attempts  to  set  up  an  afiQrmative  defense;  and 
to  make  it  available,  it  was  not  only  necessary  to  show  that 
the  injury  was  caused  by  the  negligence  of  a  fellow-servant, 
but  also  that  the  master  had  used  ordinary  care  and  prudence 
in  employing  such  fellow-servant 

In  the  foregoing  view  of  the  law  applicable  to  the  facts  of 
this  case,  the  instructions  given  to  the  jury  are  not  subject  to 
the  criticism  made  upon  them,  and,  in  our  opinion,  they  are 
free  from  substantial  error.  We  repeat,  this  is  not  the  case 
merely  of  a  minor,  under  twenty-one  years  of  age,  suing  for 
an  injury,  but  of  a  ohild  to  whom  the  employer  owed  a 
special  duty. 

After  a  careful  re-examination  of  this  case,  we  have  reached 
the  conclusion  that  our  former  judgment  of  affirmanoe  was 
right 

Judgment  affirmed.  

Masibb  akv  SiEVAJrr — Risks  Assmno  bt  Minors.  — Ai  to  what  risks 
sre  ssrained  by  SAinor  senrants,  see  Summel  t.  Dihoortk,  131  Pa.  St  609;  17 
Am.  St  Rep.  S27,  and  note;  Zum  r.  Teilow,  134  Pa.  St  213;  Fuk  t.  Oeriiral 
ife.  iZ.  iif.  Ok,  72  OaL  88;  1  Am.  St  Rep.  22,  and  note  28-31.  Minor  servants 
aasame  the  risks  of  negligence  from  fellow-servants:  ffefferem  t.  Norihem 
etc  i?.  i?.  Cb.,  45  Minn.  471;  and  risks  from  apparent  and  obvious  dangers: 
Lehigh  eie.  Cfo.  r.  Hayu,  128  Pa.  St  294;  16  Am.  St  Rep.  680,  and  notei 
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McCarmgher  v.  Soffer$,  120  N.  T.  526.     A  yonng  and  tBexp«riettead 

does  not  aasame  the  risks  of  latent  dangers:  Davk  T.  Baiiwaift  08  Ark.  118» 

Mastke  and  Sbhyant  —  DuTT  TO  ICniOR  Sbrtavtc. — The  emplojrcr 
who  employs  young  servants  must  satisfy  himself  that  they  have  the  reqni^ 
site  capaoiry  and  experience  to  do  their  work  safely,  or  he  mnst  instmcft 
them  HiiiHciently  to  warn  them  against  danger:  Oalf  etc  R*y  C9,  ▼. 
76  Tex.  350;  Rummtl  T.  DOwwih,  131  Fa.  St  609;  17  An.  St.  Rq^  07, 
note. 


Shaffneb  v.  Pinohbaok, 

[138  Illinois,  410.] 

BrrrTNQ  on  Horsb-ragb  Gaming,  and  Contxuct  nr  Aid  thbrbof  Voisi— > 
Betting  money  on  a  horse-race  is  gaming,  and  in  violation  of  law,  and  a 
contract  in  aid  of  the  offense  of  gaming  is  Toid,  and  oaaDst  be  itci>rewd 
upon.  Where,  therefore,  one  person  advances  money  to  anoHier  to  be 
used  hy  them  as  partners  in  the  busiaess  of  betting  on  borae-noa^  bo 
cannot  recover  back  the  money  so  advanced. 

Law  Kefusbs  Aid  to  Parti Bd  in  Pari  Dblicto.  —  If  persons  engage  in 
an  unlawful  business,  such  as  betting  on  horse-races,  in  sueh  a  manner 
as  to  be  In  fori  deUeio,  the  law  will  not  aid  either  of  them,  bat  will 
leave  them  in  the  positions  in  which  they  httve  placed  themselrea 

Action  to  recover  money  alleged  to  have  been  loaned. 

The  opinion  states  the  case. 

B.  M.  Shaffner^  pro  m. 

Baker,  J.  This  is  an  action  brought  by  Sbaflfiwr,  against 
Pinch  back,  to  recover  the  sum  of  one  tfaoasand  dollarSi 
alleged  to  have  been  loaned  by  the  former  to  the  latter. 
Upon  trial  in  the  circuit  court,  verdict  was  rendered  for  the 
defendant,  and  judgment  entered  thereon.  On  appeal  to  the 
appellate  court  the  judgment  was  affirmed,  anil  the  cause  is 
brought  to  this  court  by  writ  of  error. 

The  evidence  introduced  at  the  trial  by  plaintiff  in  error 
tendeii  to  prove  that  on  August  16,  1866,  he  kuuieil  to  de- 
fendant in  error  the  sum  of  one  thousand  d^dlArs,  and  tb«t 
the  latter  was  to  pay  him,  for  the  use  of  said  money,  one 
half  of  the  net  winnings  of  a  certain  ** book-making "  bosi- 
ness  Mt  horse-races,  to  be  conducted  and  managed  by  do- 
fendant  in  error.  It  also  tended  to  prove  that  said  business 
was  a  success,  and  won  money  at  the  Saratoga  races.  The 
evidence  offered  by  defendant  in  error  tended  to  prove  thai 
the  parties  each  contributed  one  thousand  dollars,  to  form  a 
capital  of  two  thousand  dollars,  to  be  used  in  the  business  of 
*'  uj.ikiiig  books"  on  horse-races;  that  book-making  consists 
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of  taking  and  paying  wageim  on  Bueh  races;  thai  the  parties 
were  partners  in  such  ventare,  and  that  the  two  thousand 
dollars,  with  the  exception  of  thirty  dollars,  had  been  lost  on 
wagers;  and  that  he  had  retained  the  fifteen  dollars,  that 
would  otherwise  be  going  to  plaintiff,  on  an  indebtedness 
which  was  due  and  unpaid. 

It  is  claimed  that  the  two  instructions  giren  at  the  instance 
ef  the  defendant  were  erroneous.  Those  instructions  were  as 
fidlows: — 

^  1.  The  court  inatruots  the  jury,  as  a  matter  of  law,  that 
if  they  believe  from  the  evidence  that  the  plaintiff  and  the 
defendimt  in  this  suit  put  together  the  sum  of  one  thousand 
dollars  each  Ibr  the  purpose  of  betting  and  wagering  the 
same  on  home-races,  then  the  jury  will  find  the  issues  for  th« 
defendant. 

^  2.  The  court  instructs  the  jury,  as  a  matter  of  law,  that 
if  they  believe  from  the  evidence  that  the  plaintiff  and  the 
defendant  wece  oopartners  in  the  business  of  making  books 
on  horse-oraoes,  'and  thot  the  money  giv«n  the  defendant  by 
tiie  plaintiff  was  in  Jurtheraace  of  said  partnership  business 
of  book-making  on  horse-races,  then  tiio  jury  will  find  for  the 
defendant.'' 

That  betting  money  on  a  horse-race  is  gaming,  and  in  vio- 
lation of  law,  was  decided  in  Tatman  ▼.  Strader^  23  111.  494; 
and  that  a  contract  in  aid  of  the  offense  of  gaming,  which  is 
prohibited  by  statute,  is  void»  and  cannot  be  recovered  upon* 
was  held  in  Mosher  v.  Origin,  61  111.  184;  99  Am.  Dec.  641. 
It  is  probable  that  the  instructions  complained  of  would  have 
been  proper  enough  if  they  had  been  predicated  only  upon  the 
testimony  introduced  by  the  plaintiff.  But  waiving  that  ques- 
tion, they  were  based  upon  the  theory  of  the  facts  that  the  de- 
fendant's evidence  tended  to  prove,  and  were  fully  justified 
by  that  evidence. 

It  is  suggested  that  defendant  occupied  the  position  of 
a  stake-holder,  and  the  well-recognized  rule  that  money  may 
be  recovered  by  the  depositor  from  the  stake-holder,  if  it  has 
not  been  paid  over,  is  sought  to  be  invoked;  hence  it  is  said 
these  instructions  were  erroneous,  in  that  they  ignored  the 
<4uestion  whether  the  money  was  lost  on  the  bets,  and  had 
been  paid  out  by  the  defendant.  The  evidence  for  defendant 
was  to  the  effect  the  venture  in  which  plaintiff's  one  thou- 
sand dollars  was  invested  was  a  joint  or  partnership  venture, 
oach  of  the  parties  contributing  one  half  of  the  capital,  and 
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that  they  were  to  divide  the  proceeds  equallj.  If  this  be 
true,  defendant  was  not  a  stake-holder,  bat  a  partner  of  the 
plaintiff  in  the  book-making  business. 

It  is  urged  that  the  view  that  defendant  can  keep  the  one 
thousand  dollars  furnished  by  plaintiff,  without  any  consid- 
eration therefor,  is  so  opposed  to  reason  and  conscience  as  to 
be  untenable.  The  judgments  of  the  trial  and  of  the  appellate 
courts  are  conclusive  of  the  fact  that  plaintiff  and  defendant 
jointly  engaged  in  a  business  which  was  in  violation  of  law. 
They  were,  in  respect  to  such  business,  in  pari  delicto^  and 
the  law  will  refuse  its  aid  to  assist  either,  but  will  leave  them 
in  the  positions  in  which  they  have  placed  themselves. 
Plaintiff  in  error,  having  embarked  his  money  in  an  enter- 
prise prohibited  alike  by  the  statute,  by  good  conscience,  and 
by  public  policy,  placed  himself  and  his  money  outside  of  the 
pale  of  the  law,  and  if  he  has  been  despoiled  by  the  failure 
of  his  associate  to  account  for  the  funds  placed  in  his  hands 
for  the  purpose  of  carrying  on  the  unlawful  business,  then 
both  good  morals  and  public  policy  require  that  the  law 
should  not  aid  him.  We  find  no  error  in  the  instructions  of 
which  complaint  is  made. 

The  judgment  is  affirmed. 

WAoaa — BKrmro  on  a  Hobbb-raos.  —  ▲  wager  on  a  bone-ntoe  b  Toid» 
M  against  morala  and  pnblio  policy:  Oridleif  v.  Ihm,  67  CaL  78;  40  Am. 
Hep.  110;  and  money  lost  in  anch  a  bet  may  be  recovered  back  by  the  loaer: 
MlUs  T.  SecUe,  18  Me.  337;  36  Am.  Dea  726^  and  notcb  OotUra^  ace  DuMMm 
T.  Stroiher,  I  Tex.  89;  46  Am.  Deo.  97»  and  note. 

CoNTBAOn  —  Partus  in  Pabi  Dbuotou  —  Conrta  will  not  enforce  illegal 
contracts,  but  wiU  leave  the  parties  and  those  in  pan  dtlkto  where  they  find 
tbem:  Bowman  v.  PIuaip$^  41  Kan.  864;  18  Am.  Si  Rep^  292;  ^rkpairidt  ▼. 
Ctark,  182  IlL  842;  22  Am.  8t  Rep.  681,  and  nota. 


Shrbfflbb  V.  Nadelhofpbb. 

[Its  ILUVOXS,  688.] 

VBOBsnTT  OF  FoBMAL  IssuB  Waivbd  bt  Gk>iiro  TO  Tbial  WHBir.  —  Wber» 
a  defendant  goes  to  trial  without  objecting  that  one  of  his  pleas  has  no% 
been  answered,  and  without  moving  for  any  judgment  thereon  for  want 
of  a  replication,  he  thereby  waives  the  necessity  of  a  formal  issue  oa 
that  plea,  and  the  irregularity  is  cured  by  verdict. 

DisMiaaAL  or  Coukt  or  Complaint  Carbibs  Plba  thbbbto  wttr  It  — 
Plbadimo  ovbb  aftbb  Dbmvbbbb  OvBRRtrLBD  Pbbgludbs  Morion 
iir  Abbbst  of  Jttdomrnt.  ^— Where  a  defendant  demnn  to  a  ded»> 
ration,  and,  after  his  demurrer  is  overruled,  pleada  over,  he  will  b» 
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preelnded  from  insisting  npon  a  motion  in  arrest  of  judgment  lor  l»» 
soiBcieney  in  the  declaration. 

DnoLAKAnoH  OoxTAiaiJio  On x  Good  Ooumt  Bownaamr  10  SvarAor  Qmf* 
UAL  y  ntsiOT.  -—  Whoro  a  declaration  contains  one  good  count*  it  is 
•affioient  to  sustain  a  general  vardiet^  oTon  though  all  the  other  oouato 
are  defectiTe. 

Dsncnvi  STATsniiT  or  OAvn  op  Aonoir  Citrbd  by  Oinsbai.  Tsb- 
raor. —Where  onlj  the  statement  of  a  plaintiff's  eanse  of  action  is  d^ 
fectira  or  inaocarate»  the  defect  is  onred  by  a  general  Tordiot  in  bla 
favor;  hot  where  no  cause  of  action  is  stated,  the  omission  is  not  onred 
by  Tcrdiet. 

BlOKT  or  SUBBTT  TO  StAITO  VPOH    StRIOT  TbRMS  or  Hn    OBLIOATfOir.  -* 

A  surety  has  the  right  to  stand  upon  the  strict  terms  of  his  obligatioB» 
when  svoh  terms  are  ascertained,  and  his  liability  is  not  to  beaztended» 
by  implication,  beyond  those  terms.  But  this  rule  of  strict  oonstruetio» 
in  no  way  interferes  with  the  use  of  the  ordinary  tests  by  which  tha 
actual  meaning  and  intention  of  contracting  parties  are  primarily  d^^ 
teimined,  but  merely  limits  their  liability  strictly  to  the  temm  «if  tfaefar 
contract^  when  those  terms  are  ascertained,  and  forbids  any  eztensism 
of  such  liabili^  by  implication  beyond  the  strict  letter  of  those  ierms^ 
Contracts  of  suretyship  are  to  be  construed  by  the  same  rule  as  all  other 
contracts. 

OOVSTBVCTXOH  OW  GoiCrRACT   StTSCEPTIBLB  OV  TwO  ISTXRrRKTATIOirB.  — If 

a  contract  is  snsceptible  of  two  interpretations,  one  of  which  wooM 
render  it  merely  senseless  and  nugatory,  while  the  other  is  oonsisteot 
with  and  accomplishes  the  intention  of  the  parties  thereto^  the  latter 
should  be  adopted. 

Appbal  Bond  Conbtruxo.  — Where  the  condition  of  an  appeal  bond  givnm 
by  a  defendant  on  an  appesl  from  a  decree  dismissing  a  bill  and  dia>, 
solTUig  an  injunction  is,  that  if  he  '*  shall  duly  prosecute  said  appeal^ 
and  shall  pay  all  damages,  and  damages  growing  oat  of  the  ocadnnanoa 
of  the  injunction  herein,  costs  of  suit  rendered  and  to  be  rendered,  •  •  •  » 
in  case  the  said  decree  shall  be  affirmed  in  asid  appellate  court*  then  tha 
obligation  to  be  null  and  Toid,  otherwise  to  remain  in  full  force  and 
Tirtae,*'— the  language  of  the  bond  will,  considering  the  circumatancaa 
mdder  J^hioh  it  was  used,  be  construed  to  mean  that  the  obligors  under- 
took  to  pay  all  damages  growing  out  of  the  coutinuanoe  of  the  injoa^- 
tion  in  case  the  decree  should  be  affirmed. 

Bbbor  not  Ground  bob  Rbv-brbal  wsbn.  —  A  Judgment  win  not  be  ra* 
vened  beoanae  the  court  erroneonsly  sustained  a  demurrer  to  oartam 
pleaa  the  material  facts  of  which  wero  alleged  in  otiier  pleas,  whereby 
the  defendant  had  the  advantsge  of  the  defenses  thereby  presented. 

AcnoN  of  debt  on  a  bond  given  under  the  following  circtifD- 
stanoes:  On  February  6,  1885,  Andrew  Dillman  and  Edward 
B.  Knowlton  filed  a  bill  in  the  circuit  oonrt  against  John  W. 
Nadelhoffer,  alleging,  among  other  things,  the  total  failura 
of  the  consideration  of  a  certain  promissory  note  for  eight 
thoasand  dollars  and  interest,  executed  by  them  to  NadeU 
boffer,  and  praying  for  an  injunction  restraining  Nadelfaoffer 
from  collecting,  assigning,  or  transferring  said  note.  An  in- 
junction  pendente  lUe  was  issued  and  aenred,  «nd  on  Jwa 
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27,  1885,  a  decree  was  entered  dissolYingtheiDJUDfition  and 
diBmi wiBg  the.  bill  for  waat  af  ^uity.  An  appoal  -  wmB  there- 
upon  ipwnted  by  ibe  oovrt  io  tbe  appeUste  ooort^  ^  on  eondi- 
tmi'that  said  cofnrpl^amttntsdO'&le  their  good  and  suiScient 
appeal  bond,,  in  the  ptfiial  auaijof  ten  4.bouaand  dollars,  with 
Andrew  H.  Sbreffler  aod  H^njj  A.  Sanger  oa-aufeiisB  thereon, 
ooaditimied  thatBaid^senipfabinantoBhallpreteeolecsid  appeal, 
and  shall,  noreoTer,  pay- all  damages,  and  damages  growing 
out  of  the  continuance  of  .the  injunciion  herein,  costs  of  suit 
rendered  and  .to  be  rendered,  against  theo), the  GMid  eeinplain- 
ants,  by , said  ccHirt,.in  osBelhe^said-^deeoee  ehall  be  affirmed 
in  said  appeUite' eourt."  The  ccmrpkrinaTits  Ifaereopon  'pre- 
sented the  bond  now  in  suit  as  their  appeal  hond,  which  being 
approved,  the  xx)urt  ocdeced  that  >the  ifijauAtioa  vemain  in 
(iujoe  pending  the  «p{ieal.  On  iWxoeay  i20, 1£66,  ikte  aaid 
decree  was  affirmed  hy  the  appellate  vsert,  andjodgment  was 
rendered  in  fsKTor  of  Nadelho^er Tor  hie  costs  in  that  court. 
On  April  12,  1886,  If adelhpffer  hrought  auit  on  said  note  in 
tbe  circuit  court,  and  an  the  14th  of  iJiuM,  .1887, Judgment 
was' rendered  in  £sTor  of  NsadeHicfiRBr  Air*49)094.76  and  costs. 
Two  eieodtions  -were  strbsequently  issued  on  this  judgment, 
both  of  which  were  returiied  wholly  unsatisfied.  .Nadelhofier 
was  paid  on  aaid  judgment  by  ;the  adniiiiistBttUm  of  aaid 
Bdward  J6L  Knowlton^'^ko'died'  insedTent-peoding  the««iiit  on 
the  bond,  the  «um  ef  ^842.M.  This  -was  all  that  was  paid. 
The  evidence  tended  to  show  that  at  the  time  of  the  commence- 
ment of  the  injunction  suit  all  the  parties  to  said  nete  were 
persons  of  good  credit  aiidfii»asiffiiai«tandiog,duid  that  If  adel- 
heflfer  had  negotiated  the^alet^reef  to  oerlatn  -partieeHTorertght 
thtfiiiBand  five  hundred  dollars,  but  th^  sale  was  not  consum- 
mated, Qwing  to  theiojunctipn  suit  and  the  continuance  .of 
the  injuDCtioo.  The  evkLenoe  also  teaded  to  show  that  dur- 
ing the  petidiency  of  teid  appeal  alhof  said  partieB  «anriving 
becarne  insolvent  and  lost  thetr  financial  credit,  and  that  at 
the  tiine  ef  the*  aflirniaifteeof  the  decree,  said'  adt^bad  become 
entirely  unsalable,  aiid  that  Nadelhofier  bad  never  been 
able  to  realise  anything* UMnvoQ,«exoept  the  ainail  dividend 
fjBom  the  estate '  of  JSdwat^d  '£.  Knewlixm,  deceased.  The 
oauae  came  en.ler  atrial  by^he  .caurt«  a  jury  haTiog  been 
waived,  aad  jodgmenft  atas^.ienderad  fior  fthe  ptaiittiff  Imt  eight 
thoueand  five  JMuidnad  idoUam.  Thei appellate  court  affirmed 
this  Jadgmefit,  aod  the  defandaflits  appealed  <IO'tliiavC€Niii. 
QtibAT  iMtsafP^arfiiflun  Ibe tspinion* 
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Oammy.  and  Knax^  B.  QIuh  Gsorg^^  3.  Home^  and  John  N. 
Jewsttf  far'tb&  appeUants* 

EtU  and  Haven^  and  Haley,  and  (yDofm&U^  ft/film' mpfpMm. 

Baicxt,  J.  Certain  qaestion*  afhing^upoD.  the.  pleadings 
are  ■  preeented  by  ocMmsel,  which  we.  will  notice  fitst.  It  is 
said,  that  the  defendants'  eighth  plea  presented  a. complete 
defense  to  the  action,  and  aa  that  plea  waa  unanswered,  jjudg- 
noent  shoaid  bare  been  rendered,  thereon  fori  the  defendants. 
It  appears  that  ibe  defendants. went  to. trial  without  objection 
that  said  ptea  was  unanswered,  and  without,  moving  for  any 
judgment  thereon  for  want  of  a  leplication.  They  thereby 
waived  the  neeessiiy  of  a  formal  issue*  As  we  said  in  Strokm 
▼.  Hay69f  70  III.  41,  it  is  the  settled  doctrine  of  this  court 
that  proceeding. to  trial  where  an  issue  is inot  made. up  on  one 
of  tl>e  pleas,  each  issue  is  considered  as  waived,,  or  the  irreg- 
ularity is  cured  by  verdict*  Forthennore,  said  eighth  plea 
purports  to  answer  only  the  third  count  of  tlie  declaration, 
and  as  that  count  was  diseiissed  by  the  plaintiff  prior  to  the 
trial,  such  dismissal  carried  the  eighth  plea  with  it,  and  that 
plea  was  no  longer  in  the  case,  and  there  was  no  occasion  for 
answering  it. 

Again,  it  is  iasisted  that  each  of  the  several  counts  in  the 
declaration  is  inaufficiefit  to  show  aeause  of  action,  and  that 
the  defendants'  motion  in  arrest  of  judgment  should  therefore 
have  been  sastained.  The  alleged  defect  in  the  first,  second, 
and  fourth  counts*  isv  that,  except  as  to.  the  first  breach  as- 
signed in  the  first  count,  there  is  no  averment  that  the  decree 
recited  in  the  appeal  bond  has.  ever  been  affirmed  by  the  £:p- 
pellate  court.  It  is  difficult  to  see  how,  as  the  record  now 
stands,  the  defendants  can  avail  themselves  of  this  defect  in 
the  second  count,  cor  in  the.seoond  breach  absigned  in  the  first 
oount  Said  second  breach  in  the  first  count  and  said  second 
count  were  both  demurred  to  by  the  defendants,  and  their 
demurrer  being  overruled,  they  abandoned  it,  and  filed  various 
pleas  in  bar.  The  only  assignment  of  error  by  which  the 
alleged  defect  in  the  first  and  second. counts  is  presented  for 
consideration  here  is  the  one  which  calls  in  question  the.  de- 
cision of  the  trial  court  overruling,  the  defendants'  motion  in 
arrest  of  judgment;  and  the  settled  doctrine  of  this  court  is, 
that  where  a  defendant  demurs  to  a  declaration,  and,  after  his 
demurrer  is  overruled,,  pleadaover.,  be  will  be  precluded  from 
insisting  upon  a  motion  in>  arrest  of  judgment  for  iusufficiency 
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in  the  declaration:  Quincy  Coal  Co.  v.  Hood,  77  HL  68;  Amet' 
iean  Express  Co.  v.  Pinckney,  29  IlL  392;  Independent  Order 
^  Mutual  Aid  v.  Paine^  122  IlL  625;  Rouse  v.  Courity  of  Peo- 
ria, 2  Gilm.  99;  2  Tidd's  Practice,  918. 

But  we  think  the  fifth  coant,  especially  after  yerdict,  is 
sufficient  to  sustain  the  judgment,  and  that  being  so,  the 
<x>urt  properly  overruled  the  motion  in  arrest  of  judgmenti 
even  though  all  the  other  counts  may  have  been  defective. 
Section  57  of  the  Practice  Act  provides  that  '*  whenever  an 
entire  verdict  shall  be  given  on  several  counts,  the  same  shall 
not  be  set  aside  or  reversed  on  the  ground  of  any  defective 
cM>unt,  if  one  or  more  of  the  counts  of  the  declaration  be 
sufficient  to  sustain  the  verdict.''  See  also  Oehhie  v.  Mooney^ 
121  111.  255,  and  authorities  cited.  The  objection  urged  to 
the  other  counts  does  not  exist  in  the -fifth  count,  as  that 
count  contains  a  sufficient  averment  of  the  affirmance  by  the 
appellate  court  of  the  decree  appealed  from.  But  it  is  claimed 
that  said  count  is  defective  in  failing  to  state  the  names  of 
the  parties  who  had  agreed  to  or  were  about  to  purchase  said 
note,  and  the  sale  to  whom  was  defeated  by  the  continuance 
of  the  injunction. 

The  allegation  of  damages  in  said  count  is,  in  substance,  that 
mt  the  time  the  order  continuing  the  injunction  was  made  the 
note,  the  sale  and  transfer  of  which  was  restrained,  had  a  mar- 
ket value  of  ten  thousand  dollars,  the  makers  and  guarantors  of 
Biud  note  then  being  men  of  great  wealth  and  financial  stand* 
ing;  that  but  for  the  injunction  the  note  could  have  been  nego* 
tiated  and  sold  for  that  sum,  and  that  the  plain tifif  was  offered 
that  sum  for  it  by  divers  responsible  parties,  and  would  have 
disponed  of  and  sold  it,  without  recourse,  for  that  sum,  if  the 
injunction  had  not  been  continued  in  force;  that  by  reason  of 
the  continuance  of  the  injunction  the  plaintiff  was  delayed 
jmd  hindered  in  making  such  disposition  of  the  note  for  the 
period  of  ten  months,  and  that  during  that- period  the  makers 
:and  guarantors  of  the  note  became  financially  irresponsible^ 
whereby  the  note  became  worthless. 

Without  pausing  to  determine  whether,  in  this  case,  the 
rules  of  good  pleading  require  the  plaintifi*  to  state  the  names 
of  the  parties  who  had  offered  to  purchase  said  note,  or  to 
whom  he  would  have  sold  it  if  he  had  not  been  prevented  from 
doing  so  by  the  continuance  of  the  injunction,  the  case  is  one 
merely  of  a  defective  statement  of  a  cause  of  action,  and  not 
one  where  no  cause  of  action  is  stated,  and  the  defect  is  there- 
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fore  one  which  is  cured  by  verdict  The  rale  on  this  snbjeci, 
as  laid  down  by  Mr.  Gould,  in  his  treatise  on  pleading,  is  as 
follows:  '*  Where  the  statement  of  the  plaintiflf's  cause  of  ac- 
tion, and  that  only,  is  defective  or  inaccurate,  the  defect  is 
cured  by  a  general  verdict  in  his  favor;  because,  to  entitle 
him  to  recover,  all  circumstances  necessary,  in  form  or  sub- 
stance, to  complete  a  title  so  imperfectly  stated  must  be 
proved  at  the  trial;  and  it  is  therefore  a  fair  presumption  that 
they  are  proved.  But  where  no  cause  of  action  is  stated,  tho 
omission  is  not  cured  by  verdict  For,  as  no  right  of  recovery 
was  necessary  to  be  proved,  or  could  have  been  legally  proved, 
under  such  a  declaration,  there  can  be  no  ground  for  presum- 
ing that  it  was  proved  at  the  trial":  Gould  on  Pleading,  463. 
Tlie  allegations  of  said  fifth  count  were  clearly  sufficient  to 
admit  proof  of  the  names  of  the  parties  with  whom  the  plain- 
tiff had  negotiated  the  sale  of  said  note,  and  to  whom  he  was 
prevented  from  making  such  sale  by  the  continuance  of  the 
injunction,  and  it  will  therefore  be  presumed,  as  was  the  fact, 
that  such  proof  was  made  at  the  trial. 

But  the  question  to  which  our  attention  has  been  chiefly 
directed,  and  the  one  which  presents  the  greatest  difficulty, 
is,  whether  any  breach  of  the  condition  of  the  bond  sued  on 
is  shown.  The  decision  of  that  question  must  turn  wholly 
upon  the  construction  to  be  placed  upon  the  language  of  the 
condition.  That  language  is  as  follows:  ''  Now,  if  the  said 
Andrew  Dillman  and  Edward  R.  Knowlton  shall  duly  prose- 
cute said  appeal,  and  shall,  moreover,  pay  all  damages,  and 
damages  growing  out  of  the  continuance  of  the  injunction 
herein,  costs  of  suit  rendered  and  to  be  rendered  against  them, 
the  said  Andrew  Dillman  and  Edward  R.  Knowlton,  by  said 
court,  in  case  the  said  decree  shall  be  ailirmed  in  said  appel- 
late court,  then  the  obligation  to  be  null  and  void,  otherwise 
io  remain  in  full  force  and  virtue." 

The  judgment  of  the  appellate  court  simply  affirmed  the 
decree  appealed  from,  and  awarded  the  appellee,  the  plaintiff, 
his  costs  in  that  court.  No  judgment  for  damages  was  ren- 
dered by  the  appellate  court  against  Dillman  and  Knowlton, 
or  the  survivor  of  them,  and  no  such  judgment  could  have 
been  rendered,  as  that  court  had  no  jurisdiction  or  authority, 
on  affirming  the  decree,  to  make  an  award  to  the  party  enti- 
tled thereto  of  his  damages  growing  out  of  the  continuance 
of  the  injunction.  It  is  not  disputed  that  the  costs  adjudged 
to  the  appellee  were  paid  prior  to  the  commencement  of  the 
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Mit  OB  the  bond»  aad  there  was  therefore  aa  blrMch  of  the 
ooDdkiooi  of  the  bond  by  reason  of  the  non-pi^iDent  of  said 
costs. 

The  defendants  contend  that,  by  a  proper  oociatriictioii  of 
eaid  condition,  the  phrase  "rendered  and  to  be  rendered 
againftt  tiiem,  the  said  Andrew  Dillman  and  Edward  B. 
Hnowlton,  by  said  court,''  should  be  hehl  to  apply  to  and 
qualify  the  words  '"^ali  damages»  and  damage*  growing  oat 
of  the  continuance  of  the  injunction  herein/'  and  therefore 
that  no  damages  consequent  upon  the  taking  of  the  appeal,  or 
growing  out  of  the  continuance  of  the  injonotion,  are  within 
the  condition,  except  such  as  the  appellate  court  should  award 
in  its  judgment  Aa  the  appellate  court  had  no  power  to 
award  damages  growing  out  of  the  continuance  of  the  injunc- 
tion, this  construction  manifestly  renders  that  part  of  the  con- 
dition wholly  meaningless  and  nugatory. 

Two  of  the  defendants  being  sureties,  their  liability  must 
undoubtedly  be  determined  in  accordance  with  the  rules  of 
law  applicable  to  that  relation.  It  is  a  rule  universally 
recognized  by  the  courts  that  a  surety  has  a  right  to  stand 
upon  the  strict  terms  of  his  obligation,  when  such  terms  are 
ascertained.  As  said  by  Mn  Justice  Story  in  Miller  v.  SUwari^. 
9  Wheat.  681:  "Nothing  can  be  clearer,  both  upon  principle 
and  authority,  than  the  doctrine  that  the  liability  of  ^  surety 
is  not  to  be  extended,  by  implication,  beyond  the  terms  of  the 
contract  To  the  extent,  and  in  the  manner,  and  under  ike 
circumstances  pointed  out  in  his  obligation,  he  is  bound,  and 
no  further.  It  is  not  sufficient  that  he  may  sustain  no  injury 
by  a  change  of  the  contract,  or  that  it  may  even  be  for  his 
benefit.  He  has  a  right  to  stand  upon  the  very  terma  of  hia 
contract;  and  if  he  does  not  assent  to  any  variation  of  it,  and 
a  variation  is  made,  it  is  fatal.  And  courta  of  equity,  as  well 
as  law,  have  been  in  the  constant  habit  of  scanning  the 
tracts  of  sureties  with  considerable  strictness." 

The  rule  thus  laid  down  by  Mr.  Justice  Story  has  been 
peated  and  adopted  by  this  court  in  numerons  deeisions: 
Field  V.  Rawlings,  1  Oilm.  581;  WcUers  v.  Simpean,  2  Gilm.  570; 
Reynolds  v.  Hall,  1  Soam.  35;  People  v.  ilfoon,  3  Seam.  123;  6e^ 
emor  v.  Ridgway,  12  111.  14;  Ryan  v.  Ti'uaieee  of  Shawneetowni^ 
14  111.  20;  Chicago  &  A.  R.  R.  Co.  v.  Higgins,  58  111.  128; 
StvU  V.  Hance,  62  111.  52;  People  v.  Tomj^n^,  74  111.  482; 
Cooper  V.  People,  85  111.  417;  Mix  v.  Singleton,  86  III.  194; 
PhiUipi  T.  Singer  Mfg.  Co,,  88  UL  306;  Dodgeon  v.  Hendetwm^ 
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113  IlL  860;  Trustee  of  Schools  y,  Shoik,  119  111.  679;  69  Am. 
B^.  880;  Burlinffim  Ins.  Go.  ¥.  Johnson^  120  IlL  622^  Vim- 
yard.  ▼•  Barnes^  124  IlL  246*  In  many  of  ibeae  cMea  we- have 
aaid  (hat  the  ooe^traeiof  »  surety  ia>  ta  be  strictly  oonstrued, 
and  thai  bia  liability  ia  not  to  be  extended  by  implioatioQy 
and  Bneb  baa  long  been  the  settled  law  in  this  state. 

It  ia^Dol  meant  by  this  role,  however,  that  the  oonrta^  in 
endeavoring  to  a»eertain  the  predse  terms,  of  the  contraet  ao 
toally  made  by  a  surety,  may  not  resort  to  the  same  aids  and 
iavdce  the  same  canons  of  interpretation  which  apply  in  case 
of  other  contracts.  Thua  in  StuU  v.  Hanee,  62  IlL  62,  the 
rule  that  in  construing  contracts  and  written  agreements  the 
whole  oontext  should  be  considered,  and  the  intention  of  the 
parties  ascertained  from  it,  was  applied  to  the  interpretation 
of  the  oontYaci  of  a  surety;  and  in  Mix  v.  Singleton,  86  IlL 
194,  where  a  similar  contract  was  under  consideration,  the 
rule  tbat>  the  words  used  should  be  construed  as  ordinarily 
understood  was  applied.  Indeed,  any  other  mode  of  interpre- 
tation would  lead  to  the  absurd  result  of  giving  to  the  same 
set  of  words  in  a  contract  one  force  and  meaning  when  the 
principal  is  defendant,  and  a  different  force  and  meaning  when 
the  suit  happens  to  be  brought  againat  the  surety  or  guarantor. 
The  rule  of  strict  OMisJtruotion,  as  applied  to  the  contracts  of 
sureties  and  guarantors,  in  no  way  interferes  with  the  use  of 
the  ordinary  tests  by  which  the  actual  meaning  and  intention 
of  contracting-  parties  are  ordinarily  determined,  but  merely 
limits  their  liability  strictly  to  the  terms  of  their  contract 
when  those  terms  are  ascertained,  and  forbids  any  extension 
of  such  liability  by  implication  beyond  the  strict  letter  of 
those  terms. 

Various  decisions  in  other  states  may  be  cited  in  support 
of  this  position.  Thus  in  Locke  v.  Me  Vean,  83  Mich.  473,  the 
court,  liter  reviewing  many  English  and  American  decisions, 
says:  ^^The  view  now  generally  received  appears  to  be,  that, 
for  the  purpose  of  finding  out  what  the  contract  is,  the  same 
course  is  to  be  pursued  that  the  law  authorizes  to  ascertain 
what  the  parties  have  agreed  upon  in  the  case  of  other  mer- 
cantile contracts,  but  when  an  understanding  is  once  reached 
of  the  true  agreement,  the  rules  and  principles  which  pertain 
to  the  rights  and  duties  of  principal  and  surety  apply."  In 
Kastmr  v.  Winsterley,  20  U.  C.  C.  P.  101,  the  court,  after 
reviewing  various  English  authorities,  says:  *'The  rule  of 
coustruction,  then,  of  a  contract  of  this  descriptioxi  is  to  con- 
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Btrne  it  as  all  other  contracts,  not  giving  a  strict  meaning  to 
the  words  ased  against  the  party  using  them,  nor  yet  as  against 
the  party  in  whose  favor  they  are  used,  but  to  collect  the  real 
intention  of  the  parties  from  the  terms  used  in  the  contract^ 
taking  them  in  their  plain,  ordinary,  and  popular  sense,  un- 
less by  the  known  usage  of  the  trade  they  have  acquired  a 
peculiar  sense,  and  from  the  surrounding  circumstances.'' 

In  Hamilton  v.  Van  Rensselaer,  48  N.  Y.  244,  Mr.  Chief  Jua* 
tice  Church,  in  discussing  the  proper  interpretation  to  be  put 
upon  a  contract  of  guaranty,  says:  '^  In  ascertaining  the  mean* 
ing  of  the  language  used,  the  same  rules  of  construction  are 
applicable  to  contracts  of  suretyship  as  to  other  contracts. 
When  the  true  signification  of  the  contract  is  ascertained,  the 
surety  or  guarantor  has  a  right  to  insist  that  his  liability  shall 
not  be  extended  beyond  its  precise  terms."  In  Belloni  v.  Free' 
born,  63  N.  Y.  383,  the  court,  in  discussing  the  same  subjecti 
say:  "There  is  no  rule  exclusively  applicable  to  instruments 
of  suretyship  and  requiring  them  to  be  in  all  cases  interpreted 
with  stringency  and  critical  acumen  in  favor  of  the  surety  and 
against  the  creditor,  and  all  ambiguities  to  be  resolved  to  the 
advantage  of  the  promisor,  and  every  liability  excluded  from 
the  operation  of  the  instrument  that  can,  by  a  strained  and 
refined  construction,  be  deemed  outside  of  the  agreement.  In 
guaranties,  letters  of  credit,  and  other  obligations  of  suretieai 
the  terms  used  and  the  language  employed  are  to  have  a  rea- 
sonable interpretation,  according  to  the  intent  of  the  parties 
as  disclosed  by  the  instrument,  read  in  the  light  of  the  sur* 
rounding  circumstances,  and  the  purposes  for  which  it  was 
made.  If  the  terms  are  ambiguous,  the  ambiguity  may  be 
explained  by  reference  to  the  circumstances  surrounding  the 

parties,  and  by  such  aids  as  are  allowable  in  other  cases 

The  surety  is  not  liable  on  an  implied  engagement,  and  his 
obligation  cannot  be  extended,  by  construction  or  implication, 
beyond  the  precise  terms  of  the  instrument  by  which  he  has 
become  surety,  fiut  in  such  instruments  the  meaning  of  the 
written  language  is  to  be  ascertained  in  the  same  manner  nud 
by  the  same  rules  as  in  other  instruments;  and  when  the 
meaning  is  ascertained,  effect  is  to  be  given  to  it"  See  also 
Gates  V.  McKee,  13  N.  Y.  232;  Crist,  v.  Burlingnme,  62  Barb, 
851 ;  Brandt  on  Suretyship,  105  et  seq. 

It  must  be  conceded  that  the  condition  of  the  bond  in  ques- 
tion, when  read  by  itself,  and  without  reference  to  surround- 
ing  circuiiifetunces,  is  of  doubtful  meaning.   The  draughtsman. 


June,  1890.]      8h&bfflbb  v.  Nadelhoffkb.  636 

in  preparing  the  bond,  instead  of  drawing  two  bonds,  one  to 
eerve  as  an  appeal  bond  and  the  other  as  an  injunction  bond, 
took  a  blank  appeal  bond,  and  endeavored,  by  inserting  a 
clause  providing  for  the  payment  of  the  damages  growing  out 
of  the  continiiance  of  the  injunction,  to  make  it  serve  the  pur- 
poses of  both  an  appeal  and  an  injunction  bond.  The  place 
in  which  the  last-named  clause  is  inserted  and  its  relation  to 
the  other  words  of  the  condition  are  such  as  to  render  it  uncer- 
tain, if  we  consider  merely  what  appears  upon  the  face  of  the 
instrument,  whether  the  undertaking  is  to  pay  all  damages 
growing  ont  of  the  continuance  of  the  injunction  in  case  the 
decree  is  affirmed  by  the  appellate  court,  or  merely  to  pay  all 
such  damages  arising  from  that  cause  as  should  be  awarded 
against  the  obligors  by  the  judgment  of  that  court.  Either 
reading  may  be  adopted  without  doing  violence  to  any  of  the 
language  of  the  condition. 

But  when  we  view  the  condition  in  the  light  of  surrounding 
eircumstances,  there  can  be  no  reasonable  doubt  as  to  which 
of  these  meanings  was  within  the  purpose  and  intent  of  the 
parties.  Of  these  circumstances  we  may  notice,  first,  the  fact 
that  the  appellate  court  had  no  jurisdiction,  whatever  might 
be  the  outcome  of  the  appeal,  to  render  judgment  against  the 
obligors  for  the  damages  resulting  from  the  continuance  of  the 
injunction.  We  must  attribute  to  the  obligors  the  intention 
to  enter  into  an  obligation  every  provision  of  wfiich  would  be 
valid,  but  if  the  condition  is  interpreted  as  importing  an  obli- 
gation to  pay  only  such  damages  as  should  be  adjudged  by 
the  appellate  court,  it  becomes,  so  far  as  that  part  of  it  is  con- 
cerned, merely  senseless  and  nugatory. 

Then,  again,  the  circumstances  under  which  the  appeal  was 
taken  and  the  bond  given  point  to  the  conclusion  that  it  was 
the  intention  of  the  obligors  to  secure  to  the  obligee  the  pay- 
ment of  the  damages  growing  out  of  the  continuance  of  the 
injunction  in  case  the  decree  should  be  affirmed.  The  cir- 
cuit court  had  rendered  its  decree  dismissing  the  bill  for 
want  of  equity,  and  dissolving  the  injunction.  The  com- 
plainants desired  to  remove  the  record  to  the  appellate  court 
for  review,  and  to  have  the  injunction  continued  in  force  until 
the  final  decision  of  that  court.  To  obtain  such  coniinuance 
of  an  injunction,  a  party  is  ordinarily  required  to  execute 
to  the  opposite  party  a  bond  indemnifying  him  against  all 
damages  which  may  thereby  result  to  him.  This  we  think 
the  obligors  wished  and  intended  and  undertook  to  do;  and 
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if  the  boi^:U  eqa»lly  snseeptible  of  tvo  iaiarprttUtiona,  one 
of  which  is  ooaaiaUiit  with  and  aoc(HapUih«fl.  thai  inteDtion, 
EB  we  think  it^  ie^  it  ia  yerj  clear  thai  auoh  iAierpietatioD 
must  be  deemed  to  be.  the  triMr  one*  The.  nndartakiDg.  to  pay 
the  appellee  his  damsigee  opoo:  the.  sole  conditioci.  thai  the 
deieree  shoald  be  affirmed  by  thet  a^eUais  court;  mjut  be  held 
to  be  within  tiae  etriei  terms  of  the  bond,  as^the  obUgOEe-made 
it«  and  noi  an  oUig^tioit  importod.  into  it  by  implication,  or 
constroction. 

One  of  the  aseignmenta  of  error,  which,  we.  baFO  noi  noticed 
until  now,  calls,  in  question  the.  decision  of  tbecircoit  conrt 
in  sustaining  a  demurrer  to  the  defendanta'  second^  tenth, 
twelfth,  and  eighteenth  pleaa*  The  aeooad  plea  ia  baaed 
upon  that  interpretation  of  the  bond  in  question  which,  we 
have  ahown  ia  not  the  true  one^and  the  denmrrer.  to  it  waa 
therefore  properly  sustained. 

The  facts  alleged. in  the  tenth,  and  twelfth  pLeaa,  ao.far  aa 
they  seem  to  be  material,  are  substantially  alleged  in  other 
pleaa,  and  the  defendania  had. the  advantage  of  the  defenaea 
thereby  presented* 

The  eigfateetith  plea  aUeges  facta  which  seem  to  os  to  be 
wholly  immaisriai,  and  ii  waa  pioperly  held,  insufficient  on 
demurrer. 

We  are  of  the  opinion  that  the  j,udgmeni  of  the  appellate 
court  should  be  affirmed,  and  an  order  to  that  effect  will  ac* 
oordingly  be  entered;  

SuRjfiTTSHip  —  Construction  or  Contract  or.  —  A  contract  of  tnretr* 
ship  is  constMied  strictly  in  favor  of  tbo  sQretjr.  He  has  a  right  to  stud 
upon  the  ^ery  terms  of  his  oontraoti  AHiermm  t.  BrUenffOTf  S?  Ala.  3Si$  13 
An.  81.  Rep.  46;  Prieg.  v.  Dimteta  BomK  1^  UL  317;  7  Auw  St  Rep.  367, 
and  extended  notes  WylU  t.  Higltiawer,  74  Tex.  306;  Stmotiri  v.  Levk,  43  La. 
Aon.  37;  State  v.  Findley,  101  Mo.  368;  Joftn  Hdnrock  etc  /as.  Co.  ▼.  Lomot- 
herg,  120  N.  Y.  44;  Sandert  t.  Bagwdl,  82  S.  0.  23ft 

Contracts  —  Conbtruchon  or,  wntKB  SosoBmBtK  or  TVo  MvAimioa. 
—  That  constrtietion  of  a  coatimefe  which  will  inahB  it  operative  is  to  lie  pve- 
fened  to  one  which  wiU  nake  it  meaaiugleses  Bugkei  t.  Loim,  11  111.  123; 
60  Am.  Dec.  436,  and  note;  Htmttr  w,  Anthony ^  8  Joues,  385;  80  Am.  Dec. 
333,  and  note;  Schneider  T.  Turner,  130  III  28;  Pendleton  T.  Saundere,  19 
Or.  a 
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Pn  ILLIMO.-S,  «6.] 

F0IJ0T  •»  AocmwNTifc^  IvsoiiANCB  OoNantusD  WITH  RsrvRiNoi  TO  Sub- 
iwar  n>  Wbiob  It  ib  Applisdw — A  pedieyof  Aodileatal  inmiranoeu 
nmied  and  juioeptad  lor -the  purpose  of  fnrnUbiog  indemnity  f^gainst  ao- 
exdeota  and  death  oaoaed  by  accidental  means,  and  the  language  of  the 
policy  moat  be  construed  with  refttrenoe  to  the  subject  to  which  it  is 
applied. 

tMwumAnmt  FoLiar  .Libsbasbt  OomnwvtD  m  Fatob  or  Ijisimm  —  Peli- 
4BiBs  el  iBSMinoa  Jbeii^  s^oed.  by,  and  the  Isi^^iMga  employed  being  thai 
oi^  the  insorer,  their  provisions  are  nsually  oonstmad  nunt  favorably  for 
the  insareid,  in  oase-of  doubt  or  uncertainty  in  tiieir  terms.  A  policy  of 
insQnmoe  arast  be  libersHy  eonstrued  in  iavorof 'the  insured, 'ao -as  not 
Id  dirfin^  m¥koaiM.p)mn  neoBssity,.  bisfllaam  to  the  indemnity  which, 
in  making  .the  insttranee,  it  wmb  his  objaat  to  seoara. 

Dbath  GUuskd  by  Ai>aii>BMTALLT  Takj»q  Ponon  to  n  Rboardsd  ab 
CAuaBD  BY  BxTKEJi AL  AND  ViOLXNT  Mbaks.  —  A  death  caused  by  ao- 
-eidentally'tskiag  and  drtnkmg-poison  is  a  death-produced  by  bodily  in- 
"  .  jnoeaireeeiTeditiairagh  <eslcnosi,  Yiol«nt,»nttd.  nceidental  meaiia,  within 
the  meaning  of  a  peliey  lof.insujfmoe  .pcociding  indemnity  in  ease  of 
death  ifisnlting  froin  snoh.caosea. 

• 

Action  iOQ  a  foltojr  of  minwnoe  issued  by  the  defendant 
to4he  huiband .  of  .tbe  plaintiff.  The  defendant  interposed  a 
gemnal  denraner  .io.the.deelaratiaa.  Tha  jeonrt  sustained  the 
damurrer,  and  the . plaintiff  rekettng  to  stand  .I17  the  declara* 
tion,  judgment  gaerendeted  against .faer  &r  costs.  This  judg* 
mentwas  affirmad  by  ibs: appellate  eoitii,.and  she  appealed 
to  thia  cnnrL    Other  feels  a«  ffiden tly  appear .  from  the  opin*on« 

Ifill^,  Lemany  and  CltasBy  for  the  plaintiff  in  error. 

AlbiTi  H.  V£€dsr  and  Mason  B.  Lomnis^  for  the  defendant  in 
error. 

*<}raig,  J.  The  question  presented,  although  one  of  plead- 
iittg,  involves  a  construction  of  the  policy  upon  which  tiie 
action  was  brought,  and  in  plaoing  a  construction  on  the  con*  | 
tract,  and  in  arriving  at  the  intention  of  the  contracting  par>  j 
if^e,  i^egard  must  be  hsid  to  the  object  and  purpose  which  were 
intended  by  the  contracting  parties.  A  policy  of  accidental 
r^uranee  is  issued  and  accepted  for  the  purpose  of  furnishing 
indeinhity  against  accidents,  and  death  caused  by  accidental 
la^afls/aiid  the  language  of  the  policy  must  be  construed  with 
H^feirenee  to  the  -snbject  to  which  it  is  applied:  Rockford  Ins. 
Go.  V.  iVe28on,'($5  111.  420.  Thusiaprovision  in  a  policy  against 
)^M  by  fire,  avoiding  the  poliay  if  the  property  becomes  «n- 
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cumbered,  has  been  held  not  to  include  encambrance  by  judg- 
ment, although  within  the  terms  used:  Bcdey  ▼.  HometUad  F. 
Ins,  Co.,  80  N.  Y.  21;  86  Am.  Rep.  570.  Again«  policies  of 
insurance  being  signed  by  the  insurer,  the  language  employed 
being  that  of  the  insurer,  the  provisions  of  the  policy  are  uwDh 
ally  construed  most  favorably  for  the  insured  in  case  of  doubt 
or  uncertainty  in  its  terms:  Niagara  F.  Ins.  Co.  y.  Scamman^ 
100  111.  644.  '*  No  rule  in  the  interpretation  of  a  policy  is 
more  fully  established,  or  more  imperative  and  controllings 
than  that  which  declares  that  in  all  cases  it  must  be  liberaUy 
construed  in  favor  of  the  insured,  so  as  not  to  defeat,  without 
a  plain  necessity,  his  claim  to  the  indemnity  which,  in  making 
the  insurance,  it  was  his  object  to  secure.  When  the  words 
are,  without  violence,  susceptible  of  two  interpretations,  that 
which  will  sustain  his  claim  and  cover  the  loss  must,  in  pref- 
erence, be  adopted  ":  May  on  Insurance,  2d  ed.,  sec.  175. 

Keeping  in  view  these  well-settled  rules  of  construction,  the 
question  to  be  determined  is,  whether  the  death  in  this  case 
is  one  falling  within  the  spirit  of  the  policy. 

The  death  of  John  Healey,  the  assured,  is  a  conceded  fact; 
but  it  is  said  the  policy  is  an  assurance  against  death  by  ex- 
ternal, violent,  and  accidental  means,  and  that  death  did  not 
ensue  from  external,  violent,  and  accidental  means,  within  the 
meaning  of  the  policy.  Under  the  averments  of  the  first  and 
second  counts,  it  is  manifest  that  death  ensued  by  accidental 
means,  as  it  is  expressly  averred  that  death  was  produced  by 
accidentally  taking  and  drinking  poison.  The  demurrer  ad* 
mits  this  averment  of  the  declaration,  and  the  fact  that  death 
ensued  from  accidental  means  stands  admitted  by  the  record. 
But  to  bring  the  case  within  the  terms  of  the  policy  it  devolved 
upon  the  plaintiff  to  aver  and  establish,  not  only  that  death 
ensued  from  accidental  means,  but  also  from  external  and 
violent  means.  The  next  inquiry,  therefore,  to  be  determined 
is,  whether,  within  the  meaning  of  the  policy,  death  resulted 
from  external  and  violent  means. 

While  the  authorities,  in  cases  similar  to  the  case  before  ns, 
are  not  entirely  hariuonious,  yet  we  think  that  the  decided 
weight  of  authority  is  in  support  of  the  view  that  death  in 
this  case  was  caused  by  external  and  violt^nt  means.  In  l#e- 
Glinchey  v.  Fidelity  and  Casualty  Co.^  80  Me.  251,  6  Am.  Si. 
Rep.  190,  the  insured  was  riding  in  a  covered  carriage.  The 
horse  became  frightened,  and  ran  some  distance  before  hs 
could  be  controlled.    In  running,  the  horse  came  near  ooUisieo 
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with  other  teamSi  bat  no  coUiBion  occurred,  nor  was  the  car- 
riage upaet  or  any  one  injured.  However,  immediately  after 
the  runaway  the  insured  became  sick,  and  died  in  an  hour 
after  the  accident  The  question  arose  whether  death  was 
caused  from  bodily  injuries  through  external,  yiolent,  and 
accidental  means,  within  the  meaning  of  the  policy,  and  the 
court  held  that  it  was.  In  the  case  cited,  the  body  of  the  de- 
ceased bore  no  marks  of  physical  injury,  nor  did  the  body 
come  in  contact  with  any  physical  object  during  the  time  of 
the  accident,  but  death  no  doubt  resulted  from  physical 
strain  and  mental  shock. 

In  Accident  Ins.  Co.  v.  Crandalj  120  U.  S.  527,  it  was  held 
that  an  insane  man  who  takes  his  own  life  dies  from  an  injury 
produced  by  external,  accidental,  and  violent  means. 

In  the  cases  of  Trew  v.  Assurance  Co,y  5  Hurl.  &  N.  211 
(and,  on  appeal,  6  Hurl.  &  K.  839;  7  Jur.,  N.  S.,  878),  Rey- 
nolds  V.  Accidental  Ins.  Co.y  22  L.  T.,  N.  S.,  820,  and  Winspear 
▼.  Accident  Ins.  Co.,  42  L.  T.,  N.  S,,  90  (43  L.  J.  Rep.  459;  af- 
firmed 6  Q.  B.  Div.  4i},  it  was  held  that  death  from  drown- 
ing was  caused  by  external  and  violent  means,  within  the 
meaning  of  an  accident  policy. 

In  the  Trew  case,  which  may  be  regarded  as  a  leading  one 
on  the  subject,  it  was  argued:  ^*  Whereas,  from  the  action  of  the 
water  there  is  no  external  injury,  death  by  the  action  of  the 
Water  is  not  within  the  meaning  of  the  policy."  In  reply  to 
the  argument,  the  court  said:  '^That  argument,  if  carried  to 
its  extreme  length,  would  apply  to  every  case  where  death 
was  immediate.  If  a  man  fell  from  the  top  of  a  house,  or 
overboard  from  a  ship,  and  was  killed,  or  if  a  man  was  suffo- 
cated by  the  smoke  of  a  house  on  fire,  such  cases  would  be 
excluded  from  the  policy,  and  the  effect  would  be,  that  policies 
of  this  kind,  in  many  cases  where  death  resulted  from  acci« 
dent,  would  afford  no  protection  whatever  to  the  assured.  We 
ought  not  to  give  these  policies  a  construction  which  will  de- 
feat the  protection  of  the  assured  in  a  large  number  of  cases": 
Trew  V.  Assurance  Co,^  6  Hurl.  &  N.  843. 

In  Paul  V.  Travelers  Ins.  Co.^  112  N.  Y.  472,  the  policy  was 
substantially  like  the  one  in  question  here, —  indemnifying 
against  injuries  caused  by  external,  violent,  and  accidental 
means.  The  insured  died  from  inhaling  illuminating  gas. 
He  was  stopping  at  a  holt;;!  in  New  York  City.  He  was  found 
dead  in  his  bed,  the  room  being  filled  with  gas.  When  found, 
Ihe  deceased  lay  in  his  bed,  like  a  man  asleep,  without  any 
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external  or  -visible  signs  of  injtrry  upon  his  bodj.  An  actioa 
on  the  policy  wns  suetaineJ,  and  in  disposing  of  the  question 
whether  the  injuries  were  caused  by  external  and  violent 
means,  the  court  said:  *' As  to  the  point  raised  by  the  appel- 
lant, tliat  the  death  was  not  caused  by  external  and  violent 
means,  withiu  the  meaning  of  the  policy,  we  think  it  a  suf- 
ficient answer  that  the  gas  iu  the  atmosphere,  as  an  external 
cause,  was  a  Tiolent  agency,  in  the  sense  that  it  worked  upon 
the  intestate  so  as  to  cause  his  death.  That  a  death  is  the 
result  of  accident,  or  is  unnatural,  imports  an  external  and 
violent  agency  as  the  cause.  The  cases  collated  in  the  re- 
spondent's brief  sufficiently  establish  that  as  a  proposition: 
Trew  V.  RaUway  ttc.  Assurance  (?o.,7  Jur.,  N.  8.,  87B;  ReynMti 
V.  Accidental  Ins.  Co.,  22  L.  T.,  N.  8.,  820;  Mc9limekey  v.  fV* 
dellty  and  Cnsaalty  Co.,  80  Me.  251;  6  Am.  €t  Rep.  \%0y 

If,  as  lield  in  the  case  last  cited,  death  from  inhaling  poisou* 
oui  gas  is  to  be  regarded  as  caused  by  external  and  violent 
means,  upon  the  saiue  principle  death  resulting  from  the 
accidental  taking  of  poison  must  be  regarded  as  resulting 
from  external  and  V4olent  means.  Again,  where  a  person  is 
drowned,  having  been  suffocated  by  the  action  of  the  water 
in  the  lungs,  if  a  death  in  such  case  is  to  be  regarded  as 
caused  or  produced  by  external  and  violent  means,  as  held  in 
the  cases  heretofore  cited,  for  tlie  same  reason  a  similar  rule 
must  be  applied  wiiere  death  resulted  as  alleged  in  this  case. 
Here  the  death  arose  from  accidentally  taking  and  drinking 
poison,  and  we  are  constrained  to  hold,  when  such  is  the  case, 
tlie  injury  resulting  in  death  may  be  regarded  as  received 
through  violent  means.  If  a  person  should  receive  a  gun- 
shot wound  in  the  body,  resulting  in  death,  it  would  be 
conceded  that  death  ensued  from  violent  and  external  means; 
for  a  like  reason,  poison  taken  into  the  stomach,  producing 
death,  may  also  be  treated  as  an  external,  violent  means.  In- 
deed, we  are  inclined  to  concur  with  what  was  said  by  the 
court  of  appeals  of  New  York,  in  the  case  last  cited,  that 
where  a  death  is  the  result  of  accident,  or  is  unnatural,  im- 
plies an  external  and  violent  agency  as  the  cause. 

We  have  been  cited  to  a  few  cases  holding  a  different  rule: 
Hill  V.  Hartford  Accident  Ins.  Co.,  22  Hun,  187.  This  ease 
was  overruled  by  the  later  case  of  Paul  v.  Travelert  Ins.  Co., 
112  N.  Y.  472.  PoUock  v.  United  States  Mut.  A.  Ass^n,  102  Pa. 
Ht.  230,  48  Am.  Rep.  204,  is  a  case  sustaining  the  position  of 
tlio  def.j:idant;  but  while  we  recognize  the  high  ability  of  the 
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ooart  in  wbich  tbe  case  was  decided,  we  are  not  disposed  to 
follow  the  rule  there  adopted.  We  think  the  rule  established 
by  the  court  of  appeals  of  New  York  one  better  calculated 
to  carry  out  the  true  intention  of  the  parties  when  the  coa- 
tract  of  insurance  was  entered  into,  and  one,  too,  more  nearly 
in  harmony  with  the  current  of  authority  bearing  on  the 
question. 

The  judgment  of  the  appellate  and  circuit  courts  will  be 
reversed,  and  the  cause  remanded  to  the  circuit  court  for  fur* 
ther  proceedings  in  conformity  to  this  opinion. 

Ihsubavcb  Pouot,  Ck>N8TRUonoii  or  — For  the  ralM  applicable  to 
the  oonstmciioa  of  polioies  of  insaranoe,  aee  Ifaiionai  Bank  ▼.  Umtm  in». 
Co.,  S8  Cal.  497;  22  Am.  St  Rep.  324,  and  note;  WMert  ▼.  StaU  Im,  Ob., 
19  Or.  261;  20  Am.  St  Bep.  S09,  and  note  S26,  826;  Hwm  r,  PrtaeoU  Ins. 
Co.,  S4  Mieh.  SOS;  Km^^  v.  KnigkU  etc  As^n,  122  N.  Y.  247. 

AOOIDUIT   ImUKAHOB  —  WXAT  18  A  DXATH    BT  AOOIDKITTAL    MXAKB.  — > 

A  death  caoiied  by  aeddenially  taking  poison  is  regarded  as  cansed  by  ex* 
temal  and  violent  means:  HiU  v.  Hartford  Ace,  Ins.  Co,^  22  Hon,  187,  oited 
in  note  to  Paul  ▼•  Travelers  Ina,  Co.,  8  Am.  8k  Bep.  765.  Compare  Eirk' 
ard$  ▼.  Tnnelers  Jn$.  Co.,  89  OaL  170;  anU,  p.  465,  and  note;  Bacon  T* 
UnUed  States  etc.  Ass\  128  N.  Y.  804;  20  Am.  St  Rep.  748^  and  note..     . 
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GAm  Laws^  Powsb  ov  Lboislaturs  vo  Enact,  m  BzsRom  o?  Pouca 
PowBB.  —  A  state  legislatare  has  power  to  enact  laws  for  the  preserra- 
tion  of  game  in  the  state,  and  the  oonstitntionality  of  snoh  legislation 
cannot  be  questioned.  The  power  to  legislate  on  this  snbjeot  is  part  of 
the  police  power  inherent  in  each  state. 

(hmsBSHiP  OF  Cams  is  in  Pxopui  of  Stats.  —  The  ownership  of  game  is' 
in  the  people  of  the  state,  and  the  legislature  may  withhold  from  or 
grant  to  indiTtdnak  tbe  right  to  hunt  and  kill  game,  or  qualify  and 
restrict  such  rights  as,  in  its  opinion,  will  best  snbserre  the  public  wel- 
fare. 

No  AbsolutI  Ownvhship  in  Dead  Oahk,  unlb&i  Qiykn  bt  Lkoisla* 
TURB.  —  The  legislature  has  the  right  to  pennit  persons  to  kill  or  take* 
gaoM  upon  snoh  terms  and  conditions  as  its  wisdom  may  dictate;  and 
persons  permitted  to  kill  game  have  only  such  property  interest  in  it^ 
when  killed,  as  the  legislatare  may  confer  upon  them.  Persons  per- 
mitted by  law  to  kill,  but  not  to  sell,  game  have  only  a  qualified  prop- 
erty in  it  after  it  is  killed.  They  may  use  it  themselves,  bat  cannot 
lawfully  sell  it  to  others. 

AoT  FOB  Frbsbkvation  of  Qaub,  CoNSTRDcnoN  OF.  —Where  one  section 

of  an  act  for  the  preservation  of  game  prohibits  the  taking  or  killing  of 

game  between  the  first  day  of  December  and  tbe  first  day  of  October 

of  each  year,  but  is  silent  as  to  October  and  November,  and  a  snbse* 

▲m.  8t.  hnr.,  Voi.  XXIII. ~4] 
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qnent  leeiioik  of  the  act  makes  it  anlawfnl  for  any  penoa  to  aoll  er 
expoae  for  sale  any  game  killed  within  the  limits  of  the  state,  a  penon 
may  lawfully  kill  game  for  his  own  nse^  hat  not  for  sale^  during  the 
months  of  October  and  NoTember. 
Gabaibbs  Trawspobtino  Qamb  Liablb  fo  Pbnaltt  whbb. — The  legis- 
lature may  enact  a  statute  making  it  unlawful  for  any  carrier  to  trane- 
port  game  killed  in  the  state,  knowing  the  same  to  have  been  acdd,  or 
knowing  that  it  is  to  be  sold  or  offered  for  sale;  and  any  earner 
porting  game  in  Tiolation  of  such  statute  will  be  amenable  to  the 
alty  prescribed  thereby. 

Action  to  recover  a  penalty.    The  opinion  states  the  case. 
Wood  Brothers^  and  Rinehari  and  Wrightf  for  the  appellant. 
B.  C.  Harrah^  for  the  people. 

Craio,  J.  This  was  an  action  to  recover  the  penalties  pre- 
scribed for  the  unlawful  transportation  of  quail,  in  section  2 
of  "An  act  to  amend  sections  1,  2,  and  6  of  an  act  to  revise 
and  consolidate  the  several  acts  relating  to  the  protection  of 
game,  and  for  the  protection  of  deer,  wild  fowl,  and  birds '^ 
Laws  of  1889,  p.  161. 

The  facts  agreed  upon  by  the  parties  on  the  trial  of  the 
cause  were,  in  substance,  as  follows:  That  the  defendant,  the 
American  Express  Company,  is  a  corporation,  and  carrier 
of  goods  for  hire;  that  between  October  1  and  October  23, 
1889,  it  received  for  transportation,  from  Bedding,  Gibbs, 
and  others,  at  Mason,  in  BflBngham  County,  divers  quail, 
which  had  been  killed  by  shooting  after  October  1, 1889,  in 
this  state,  and  on  October  28,  1889,  the  express  company  did 
transport  such  quail  to  Chicago,  and  deliver  them  to  Hemse 
and  Lynch  Brothers,  commission  merchants;  that  the  ex* 
press  company,  at  the  time  of  such  receipt  for  transportatior., 
by  its  agent  (Sisson)  at  Mason,  had  knowledge  that  the  quail 
had  been  sold,  and  were  to  be  sold,  or  offered  for  sale,  by  said 
commission  merchants. 

Section  1  of  the  act  provides  "  that  it  shall  be  unlawful  for 
any  person  to  hunt,  kill,  trap,  net,  or  ensnare,  or  otherwise 
destroy,  ....  any  ruffled  grouse,  quail,  pheasant,  or  par^ 
tridge  between  the  first  day  of  December  and  the  first  day  of 
October  of  each  succeeding  year,  or  any  year."  Section  2 
provides:  **It  shall  be  unlawful  for  any  person  to  buy,  sell, 
or  have  in  possession  any  of  the  animals,  wild  fowl,  or  birds 
mentioned  in  section  1  of  this  act,  at  any  time  when  the 
trapping,  netting,  or  enflnaring  of  such  animals,  wild  fowl,  or 
birds  shall  be  unlawful,  which  shall   have  been  entrapped, 
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netted,  or  ensnared  contrary  to  the  provisions  of  this  act; 
and  it  shall  further  be  unlawful  for  any  person  or  persons, 
at  any  time,  to  sell  or  expose  for  sale,  or  to  have  in  his  or 
their  possession  for  the  purpose  of  selling,  any  quail,  pin* 
nated  grouse  or  prairie  chicken,  ruiSed  grouse  or  pheasant, 
gray,  red  fox,  or  black  squirrel,  or  wild  turkey,  that  shall 
have  been  caught,  snared,  trapped,  or  killed  within  the 
limitsof  this  state;  and  it  shall  further  be  unlawful  for  any 
person,  corporation,  or  carrier  to  receive  for  transportation, 
to  transport,  carry,  or  convey,  any  of  the  aforesaid  quail, 
pinnated  grouse  or  prairie  chicken,  ruffled  grouse  or  pheas- 
ant, squirrel,  or  wild  turkey,  that  shall  have  been  caught, 
snared,  trapped,  or  killed  within  the  limits  of  this  state, 
knowing  the  same  to  have  been  sold,  or  to  transport,  carryt 
or  convey  the  same  to  any  place  where  it  is  to  be  sold  or 
offered  for  sale,  or  to  any  place  outside  of  this  state,  for  any 
purpose." 

It  is  plain,  under  the  facts  as  agreed  upon,  the  express 
company  received  the  quail  for  transportation,  and  trans- 
ported the  same,  knowing  the  quail  were  sold  or  transported 
for  the  purpose  of  sale,  in  violation  of  the  terms  of  the  stat- 
ute; and  if  the  statute  is  valid,  the  qompany  was  liable  for 
the  amount  of  the  penalty  provided  by  its  terms  and  pro- 
visionii.  But  it  is  insisted  by  the  express  company  that  the 
statute  is  invalid,  and  upon  this  ground  the  judgment  ren- 
dered in  the  county  court  was  erroneous. 

It  will  be  observed  that  the  first  section  of  the  act  makes 
it  unlawful  to  hunt  or  kill  quail  between  the  first  day  of 
December  and  the  first  day  of  October  of  each  year;  but  the 
section  is  silent  as  to  October  and  November.  It  would  fol- 
low, therefore,  that  a  person  might  hunt  or  kill  quail  during 
the  months  of  October  and  November, — not,  however,  for 
sale,  but  under  the  restrictions  found  in  section  2  of  the  act* 
The  first  clause  of  section  2  makes  it  unlawful  for  any  per^ 
son  to  buy,  sell,  or  have  in  possession  any  of  the  birds  nanied 
In  section  1  of  the  act,  at  any  time  when  the  trapping,  etc.^ 
of  such  animals  shall  be  unlawful.  The  second  clause  makes 
it  unlawful  for  any  person  to  sell  or  expose  for  sale,  or  have 
in  possession  for  the  purpose  of  sale,  any  quail  that' shall 
have  been  killed  within  the  limits  of  this  state.  Under  this 
clause,  while  a  person  might  lawfully  kill  quail  during  the 
months  of  October  and  November  for  his  own  use,  he  would 
have  no  right  whatever  to  do  so  for  the  purpose  of  placing 
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Batik  quail  on  the  market  as  an  article  of  oommerce.  Then 
follows  the  clause  making  it  unlawful  for  any  person,  corpo* 
fmtion,  or  carrier  to  transport  quail,  when  the  same  have  been 
killed  in  this  state,  for  sale,  regardless  of  the  time  such  quail 
may  have  been  killed. 

A  bare  reference  to  the  terras  of  sections  1  and  2  of  the  act 
is  sufficient  to  show  that  the  purpose  the  legislature  had  in 
yiew  in  passing  the  act  was  to  protect  the  game  in  the  state. 
The  hunting  and  killing  of  game  was  regulated,  for  its  preser- 
vation, by  the  common  law,  and  the  control  was  predicated 
under  the  police  power  of  the  government:  4  Bla.  Com.  174. 
Statutes  in  almost  every  state  in  the  Union  may  be  found 
enacted  for  the  preservation  of  game.  The  text-writers,  in 
tfeating  of  the  power  to  legislate  on  this  subject,  priace  it 
under  the  police  power  inherent  in  each  state.  Tiedeman, 
in  his  Limitations  of  Police  Power  (sec.  122,  c.  10,  p.  440), 
says:  *'  It  is  a  very  common  police  regulation,  to  be  found  in 
every  state,  to  prohibit  the  hunting  and  killing  of  birds  and 
other  wild  animals  in  certain  seasons  of  the  year,  the  object 
of  the  regulation  being  the  preservation  of  these  animals 
from  complete  extermination,  by  providing  them  a  period  of 
rest  and  safety,  in  which  they  may  procreate  and  rear  their 
young.  The  animals  are  those  which  are  adapted  to  con- 
sumption as  food,  and  their  preservation  is  a  matter  of  public 
interest.  The  constitutionality  of  such  legislation  cannot  be 
questioned.*' 

In  Phdpi  V.  Racy,  60  N.  Y.  10, 19  Am.  Rep.  140,  the  power 
of  the  state  to  legislate  for  the  preservation  of  game  was 
ealled  in  question,  and  in  deciding  the  case,  the  court  said: 
**  The  protection  and  preservation  of  game  has  been  secured 
by  law  in  all  civilized  countries,  and  may  be  justified  on  many 
grounds,  one  of  which  is  for  purposes  of  food.  The  measures 
best  adapted  to  this  end  are  for  the  legislature  to  determine, 
and  coarts  cannot  review  its  discretion.  If  the  regulations 
operate,  in  any  respect,  unjustly  or  oppressively,  the  proper 
remedy  must  be  applied  by  that  body.''  See  also  AUen  v. 
Wyckoff,  48  N.  J.  L.  93;  57  Am.  Rep.  548. 

In  Magner  v.  PeopUj  97  111.  383,  the  validity  of  the  game 
law  of  1879,  to  which  the  act  in  dispute  is  amendatory,  was 
before  this  court,  and  it  was  there  said:  '^The  ownership 
being  in  the  people  of  the  state,  — the  repository  of  the  sover* 
eign  authority,  —  and  no  individual  having  any  property 
rights  to  be  affected,  it  necessarily  results  that  the  legislature, 
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as  the  representntives  of  the  people  of  the  state,  maj  'withhrid 
or  grant  to  individuals  the  right  to  hunt  and  kill  game,  or 
qualify  and.  restrict  it,  as,  in  the  opinion  of  its  members,  will 
best  subserve  the  public  welfare." 

It  is,  however,  argued  that  where  quail  have  been  killed, 
the  dead  animals  become  property,  and  the  taker  becomes  the 
absolute  owner  of  such  property,  and  an  act  to  prevent  a  sale 
or  transportation  for  sale  within  the  state  would  be  an  inter- 
ference with  private  right,  amounting  to  a  destruction  of  the 
right  of  property  without  due  process  of  law.  The  fallacy  of 
the  position  consists  in  the  supposition  that  the  person  wikO 
may  kill  quail  has  an  absolute  property  in  the  dead  animals. 
In  the  Magner  eoM^  supra,  it  was  held,  as  has  been  seen, 
that  no  one  has  a  property  in  animals  and  fowls  denominated 
game,  —  the  ownership  was  in  the  people  of  the  state.  This 
being  so,  it  necessarily  followed  that  the  legislature  had  the 
right  to  permit  persons  to  kill  or  take  game  upon  such  terms 
and  conditions  as  its  wisdom  might  dictate,  and  that  the 
person  killing  game  might  have  such  property  interest  in  it, 
and  such  only,  as  the  legislature  might  confer.  The  legisla- 
ture  has  never  conferred  an  absolute  property  in  quail  upon 
the  person  who  might  kill  the  same.  The  killing  of  quail 
during  the  months  of  October  and  November  was  permitted, 
not  for  sale,  — not  to  go  upon  the  market  as  an  article  of  com- 
merce, —  but  for  the  mere  use  of  the  person  who  killed  the 
birds.  The  person  killing  quail  under  this  statute  has  but  a 
qualified  property  in  the  birds  after  they  are  killed.  He  may 
consume  them.  If  a  trespasser  should  take  them  from  him, 
he  might  maint&in  an  appropriate  action  to  regain  the  posses- 
sion. But  the  law  which  authorized  him  to  kill  the  quail  has 
withheld  the  right  to  sell,  or  the  right  to  ship  for  the  purpose 
of  sale,  and  when  such  person  undertakes  to  ship  for  sale  he 
is  undertaking  to  assert  a  right  not  conferred  by  law.  The 
act,  therefore,  does  not  destroy  a  right  of  property,  because 
no  such  right  exists. 

It  will  be  observed  that  section  2  of  the  act  does  not  pro* 
hibit  absolutely  the  transportation  of  quail  which  have  been 
killed  in  the  state,  but  only  transportation  by  persons,  corpo- 
rations, and  carriers  knowing  the  same  to  have  been  sold,  or 
knowing  they  were  to  be  sold  or  offered  for  sale.  If  the  legis- 
lature of  the  state  thought  that  a  statute  preventing  a  citizen 
from  killing  quail  for  sale  in  the  market,  and  imposing  a 
penalty  on  a  common  carrier  for  shipping  or  transporting  for 
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•ale,  would  result  in  protecting  the  game  m  the  state,  we  per- 
eeive  no  valid  reason  why  a  statute  of  that  character  might 
not  be  enacted.  The  nature  and  character  of  the  legisktioa 
was  a  matter  resting  solely  with  the  legislature,  and  so  long 
as  no  constitutional  right  of  the  citizen  has  been  infringed 
upon,  the  statute  mtist  be  sustained. 
The  judgment  of  the  county  court  will  be  affirmed. 


Cabrtkrs  —  Transportation  or  Oamk  Killvd  v  ViOLATiots  or  Law.  — 
The  Mikine  statute  impoaing  a  penalty  for  killing,  deetrojriog,  orhaTing  inpos- 
meioii  during  certain  seasons  **  more  than  one  moose,  two  earibou,  or  three 
deer  **  does  not  apply  to  carriers  ia  the  performance  of  their  dniiea:  Btjaidl 
V*  American  fSx,  Co.,  S3  Me.  236.  fost,  p.  774. 

Animals  T^ra  Katukjb»  Pkopkrtt  In.  —  As  to  tho  ownership  of  ani- 
nals  ferm  ntUurm,  see  note  to  Wkeatlty  ▼.  Harris  70  Am.  Dec.  2d9;  /Vnmi 
▼.  Poti,  8  Caines,  175;  2  Am.  Deo.  264,  and  note;  Sterling  v.  Jaekatm^  69  Mich. 
488;  13  Am.  Sk  Kep.  405,  and  note. 

Oamk  Laws  —  Power  or  Leoislatuki. — The  legislatare  has  power  to 
pMS  laws  for  the  preservation  of  game:  Phelpt  v.  Bttcejf,  60  N.  Y.  10;  19  Am. 
Rep.  140. 

Gamb  liAWs  —  Gamk  Killed  nr  Another  State.  —  A  statate  pooish  ng 
any  one  who^  in  Massachusetts,  takes  or  kills  woodcock,  etc.,  between  «peci- 
fled  days,  or  buys,  sells,  offers  for  sale,  or  has  them  in  possession  within  the 
same  time,  does  not  apply  to  such  birds  lawfully  taken  or  killed  io  anothtf 
aUte:  CommonweaUh  ▼.  hall,  128  Mass.  410;  35  Am.  Repw  887,  and  note  390^ 
881;  CommoKweaitk  ▼•  WiUduton,  189  Fa.  8t  298. 


Smith  v.  Huntoon. 

[184  Illinois,  91] 

Execution  Salv.  —  A  Judgment  Creditor  PoBCBAsnro  at  am  Enciv 
noH  Sale  xb  Chargeable  with  notice  of  all  irregnlaritias  in  the  p^ 
ceedings. 

fixsouTiON  Sale  bh  Mabse,  when  the  property  sold  b  snsoeptible  of  divino^i 
and  a  smaller  portion  would,  if  offered,  have  satisfied  tiie  debtk  ii  intg* 
nlar,  and  the  nle  will  be  set  aside  In  equity. 

XxBcunoN  Sale. — While  Gbobs  Inadequacy  of  Price  Ax/nra  is  not  taff* 
cieat  to  avoid  a  aale  under  judicial  prooess,  it  will,  when  oonjeiatd  vitk 
irregularity  in  makiug  the  sale,  or  oTen  slight  dronmstanoes  isdiettini 
unfairness  or  fraud,  furnish  sufficient  ground  for  equitable  inteipoiitioe. 

Execution  Sale.  —Assignees  of  the  Certxhcatb  of  a  Sau  Madi  io 
THE  Plaintiff  oocupy  the  poeition  which  he  occupied,  and  are  Aeeta^ 
by  irregularities  by  which  he  is  affected.  Especially  are  they  cfaaig^ 
able  with  notice  of  all  matters  which  tlicy  might  have  ascertnined  by 
examining  the  proceedings  and  public  records  upon  which  their  title 
rchted. 

Bill  in  equity  by  Smith  against  Huntoon,  Morrison,  and 
Whitlock  to  set  aside  a  sale  made  by  the  sheriff^  and  his  deed 
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executed  in  puraDanoe  thereof.  The  bill,  after  stating  the 
plaintiff's  ownership  of  an  undivided  one  fifth  of  certain  real 
property  in  August,  1855,  alleged  that  a  writ  of  attachment 
was  sued  out  by  Huntoon  against  plaintiff,  based  upon  the 
afiSdavit  of  Huntoon  that  plaintiff  was  justly  indebted  to  him 
in  the  sum  of  $46.67,  after  allowing  all  just  credits,  and  that 
plaintiff  was  not  a  resident  of  Illinois,  but  resided  at  Pueblo, 
Colorado;  that  this  statement  of  plaintiff's  residence  was 
false  in  this,  that  his  residence  was  then  at  Alamosa,  Colorado, 
which  fact  Huntoon  could  have  ascertained  by  inquiry;  that 
plaintiff  had  no  notice  of  the  attachment  proceedings  until 
after  the  expiration  of  the  time  in  which  he  could  redeem  his 
property  firom  a  sale  thereunder;  that  the  judgment  in  the 
attachment  proceedings  was  for  $46.67  damages,  and  $14.60 
costs;  that  under  a  special  execution  issued  thereon  the  sher- 
iff sold  en  masse  all  the  plaintiff's  estate  in  the  undivided 
one-fifth  part  of  160  acres  of  land  described  in  the  bill,  with- 
out offering  to  sell  it  in  smaller  lots  or  subdivisions;  that  such 
sale  was  made  to  Huntoon  for  the  sum  of  $71.65,  while  the 
interest  of  the  plaintiff  in  the  land  was,  at  the  time  of  sale, 
worth  $1,600;  that  after  the  sale,  the  defendants  Morrison 
and  Whitiock  purchased  for  $71.66  the  certificate  of  sale  is- 
sued by  the  sheriff  to  Huntoon;  that  on  January  26,  1887, 
the  sheriff's  deed  issued  to  them  as  assignees  of  such  certifi- 
cate, and  that  they  knew  that  at  the  time  of  the  sale  that  plain- 
tiff's interest  was  worth  $1,600.  Plaintiff  further  claimed  that 
if  he  was  indebted  to  Huntoon  at  all,  that  the  claim  was  barred 
by  the  statute  of  limitations  prior  to  the  commencement  ot 
the  attachment  suit^  and  that  he  had  tendered  to  Morrison 
and  Whitiock  the  amount  paid  by  them,  together  with  interest 
thereon  from  the  day  of  the  sale,  computed  at  the  rate  of  six 
per  cent  per  annum.  Plaintiff  further  offered  to  pay  whatever 
may  be  found  equitably  due,  and  asked  to  have  the  deed  set 
aside  and  declared  void.  A  demurrer  to  the  bill  was  sus- 
tained and  the  bill  dismissed,  and  thereupon  the  complainant 
prosecuted  this  appeal. 

John  W.  Springerj  for  the  appellant 

Jforriion  and  WhUloek^  tor  the  appellees. 

Barb,  J.  We  are  of  the  opinion  that  the  court  erred  In 
niBtaining  the  demurrer  to  the  bill  of  complainant.  If  the 
certificate  of  purchase  had  remained  in  the  hands  of  the  judg- 
ment creditor^  Huntoon,  no  question  could  have  arisen  but 
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what  he  would  have  been  chargeable  with  notice  of  the  irr^- 
ularities  in  making  the  sale  of  complainimt^B  land  alleged  in 
the  bill.  It  has  been  so  repeatedly  held  that  where  the  judg- 
ment creditor  becomes  the  purchaser  he  is  chargeable  wilii 
notice  of  all  irregularities,  that  we  do  noi  deem  it  necessary 
to  enter  into  a  discussion  of  that  question:  Stewart  v.  Cross,  5 
Gilm.  442;  Morris  v.  Robey^  73  111.  462,  and  cases  dted. 

The  bill  alleges  that  the  property  sold  was  of  the  value  of 
$1,500  at  the  time  of  the  sale,  and  that  it  was  s(dd  en  maate 
for  $71.65,  without  having  been  offered  in  smaller  tracts.  It 
is  manifest  that  the  interest  of  the  complainant  in  a  much 
smaller  division  of  this  160  acres  of  land  would  have  been 
ample  to  satisfy  the  special  execution.  In  Stewart  v.  Croee^ 
5  Gilm.  442,  which  was  a  like  bill,  the  all^ation  was  that 
the  land  was  of  the  value  of  one  thousand  dollars  at  the  time 
of  the  filing  of  the  bill,  and  the  court  said:  '*  Had  there  been 
an  allegation  that  the  land  was  worth  one  thousand  dollars 
at  the  time  of  sale,  instead  of  at  the  time  of  filing  the  bill,  such 
allegation,  in  connection  with  the  other  statements  in  the  biU, 
would  have  presented  a  clear  case  for  the  interposition  of  a 
court  of  equity,  for  it  would  never  be  allowable  for  an  officer 
to  sell,  en  masBet  a  tract  of  land  worth  one  thousand  dollars, 
to  satisfy  an  execution  for  less  than  thirty  dollars,  when  the 
tract  was  susceptible  of  division,  and  the  sale  of  a  small  part 
would  have  satisfied  the  debt."  See  also  Day  v.  Oraham^  1 
Gilm.  436;  Cowen  v.  Underwood^  16  111.  22;  BaUance  v.  LoomiMy 
22  111.  82;  Phelps  v.  Conover,  25  111.  312;  Dame,  Cory,  &  Co. 
v«  Chicago  Dock  Co.^  129  111.  180,  and  cases  there  cited. 

We  held  in  Phelps  v.  Conover,  25  111.  312,  that  while  the 
plaintifl*  in  execution  has  a  right  to  insist  upon  a. sale  for  the 
satisfaction  of  his  debt,  the  debtor  also  has  the  right  to  de* 
mand  that  the  sale  shall  be  conducted  according  to  law,  and 
in  such  a  manner  as  shall  not  needlessly  sacrifice  his  prop- 
erty. A  sale  made,  therefore,  en  masse,  where  the  property  is 
suseeptible  of  division,  and  a  smaller  portion  would,  if  offered, 
have  satisfied  the  debt,  is  irregular.  The  creditor  may  insist 
that  his  debt  shall  be  paid,  but  where  a  needless  sacrifice  is 
made  of  the  debtor's  property,  an  unconscionable  advantage 
is  taken  of  the  debtor,  not  warranted  by  law,  ''  which  cirenm- 
stance,"  as  said  in  Morris  v.  Robey,  73  111.  462,  "with  gross  in- 
adequacy of  price,  is  at  least  impliedly  recognized  as  ground 
of  equitable  relief  in  a  number  of  cases";  citing  McMuUem  t« 
QabU.  47  111.  71,  and  Mixer  v.  SibUy,  53  111.  75. 
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Moreover,  it  is  alleged  that  the  affidavit  for  the  attachment 
fitated  the  residence  of  the  defendant  therein  upon  informa- 
tion only,  and  that  an  untrue  residence  was  given.  It  is 
required  by  the  attachment  act  that  the  affidavit  for  attach* 
ment  shall  state  the  residence  of  the  defendant,  ''  if  known, 
and  if  not  known,  that,  upon  diligent  inquiry,  the  affiant  has 
not  been  able  to  ascertain  the  same."  By  section  22  of  the 
act,  the  clerk  is  required  to  send  a  copy  of  the  notice  by  mail, 
addressed  to  the  defendant  at  the  place  of  residence  stated 
in  the  affidavit.  We  do  not  propose  now  to  determine  the 
efiTect  of  this  last- mentioned  irregularity.  It  must  be  mani- 
fest*  whatever  the  effect,  that  the  affidavit  was  not  in  com- 
pliance with  the  statute,  and  that  no  copy  of  the  notice 
published  by  the  clerk  would  have  reached  the  defendant  at 
the  place  designated  in  the  affidavit,  and  that  the  purpose  of 
the  statute  in  requiring  the  mailing  of  notice  was  defeated. 
The  statute  seems  to  contemplate  that  if  the  residence  is  not 
known,  diligent  inquiry  should  be  made  to  ascertain  the  same; 
and  if  it  be  true,  as  alleged  in  the  bill,  that  Huntoon  could 
have  ascertained  the  same  upon  inquiry,  it  was  his  duty  to 
do  so.  By  the  course  pursued,  gross  fraud  might  be  perpe- 
trated upon  a  defendant,  and  his  property  unjustly  subjected 
to  sale  without  notioe  to  him. 

It  is  alleged  that  Huntoon  and  Morrison  and  Whitlock 
knew  that  the  land  was  of  the  value  of  fifteen  hundred  del- 
lers  at  the  time  of  the  sale  and  of  the  transfer  of  the  certifi- 
cate of  purchase.  Without  further  noting  the  irregularities 
alleged  in  the  bill,  it  must  be  said  that  those  already  men- 
tioned, when  taken  in  connection  with  the  gross  inadequacy 
of  price,  make  a  case  such  as  would  require  an  answer,  at 
least  on  the  part  of  Huntoon,  were  he  still  the  real  party  in 
interest.  Although  gross  inadequacy  of  price  alone  will  not 
be  sufficient  to  avoid  a  sale  under  judicial  process,  yet  it  willy 
when  combined  with  irregularity  in  making  the  sale,  or  even 
slight  circumstances  indicating  unfairness  or  fraud,  furnish 
sufficient  ground  for  equitable  interposition:  See  Davis,  Cory^ 
&  Co,  V.  Chicago  Dock  Co,,  129  111.  180;  Hamilton  v.  Quiwhy^ 
46  111.  90;  Comatock  v.  Purple,  49  111.  158. 

The  point  is  relied  upon  that  Morrison  and  Whitlock  are 
btma  fide  purchasers,  and  are  to  be  protected  as  such,  and 
that  although  the  plaintiff  in  execution  is  chargeable  with 
notice  of  irregularities  in  the  proceedings,  they  are  not  so 
diarioeabla.    It  is  said  there  is  no  allegation  of  notice  to 
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them  of  such  irregularities.    It  is  alleged  that  they  had  no- 
tice of  the  value  of  the  land.    It  is  not  necessary  for  us  here 
to  determine  the  estate  or  interest  which  the  holder  of  the 
certificate  of  purchase  acquires  by  virtue  of  the  sale  and  cer- 
tificate.    Whatever  right  Huntoon  had,  and  no  more,  passed 
by  the  assignment  to  Morrison  and  Whitlock.    They  occupy 
the  position  that  he  occupied,  and  stand  precisely  where  he 
stood.    The  rule  that  applies  to  strangers  purchasing  at  jn- 
dicial  sales,  or  to  a  purchaser  in  good  faith  and  for  value 
from  one  who  has  acquired  title  under  a  judicial  sale,  can 
have  no  application  to  them.     The  policy  of  the  rule  which 
protects  strangers  is  to  encourage  bidding  at  judicial  sales, 
and  prevent  the  loss  of  money  by  strangers  who  bid  upon  the 
faith  of  the  correctness  of  judicial  proceedings,  and  where 
there  is  little  opportunity  to  inquire  into  their  regularity  or 
irregularity.     Morrison  and  Whitlock  are  mere  volunteers, 
who  paid  the  amount  of  the  bid  to  the  plaintiff  in  execution, 
and  took  an  assignment  of  his  certificate.    The  rule  which 
applies  to  the  assignee  of  a  certificate  of  purchase  issued  to 
a  plaintiff  in  execution  is  that  which  applies  to  the'  plaintiff 
in  execution  himself.    A  grantee  is  charged  with  notice  of 
the  deeds  and  documents  through  which  he  deraigns  title. 
So  here,  Morrison  and  Whitlock,  when  they  purchased  from 
Huntoon  his  inchoate  right,  must  be  presumed  to  have  known 
the  course  of  proceedings  through  which  he  proposed  deriving 
title,   and  to  have  known  what  was   shown  by  the  public 
records  in  respect  thereof.    By  looking  at  the  return  of  the 
sheriff  on  the  special  execution  mentioned,  they  would  have 
seen  that  a  one-fifth  interest  in  160  acres  of  land,  which  it  is 
alleged  they  knew  was  worth  $1,600,  had  been  sold  for  $71.65, 
en  masse,  and  without  any  portion  of  it  having  been  offered 
in  less  quantity.    By  reference  to  the  files  in  the  ease,  they 
would  have  observed  a  palpable  non-compliance  with  the 
law,  through  which  gross  fraud  might  be  perpetrated  upon 
the  defendant.    They  stand,  as  before  said,  in  the  shoes  of 
Huntoon,  and  succeed  to  all  his  rights,  but  none  other,  and 
the  certificate  in  their  hands  is  charged  with  all  the  infirmi* 
ties  which  existed  against  it  while  in  the  hands  of  Huntoon: 
Reynolds  v.  Harris,  14  Cal.  667;  76  Am.  Dec.  469;  Turner  v. 
First  Nat.  Bank,  78  Ind.  19;  Ayres  v.  Campbell,  9  Iowa,  218; 
Herman  on  Executions,  485. 

The  bill  of  appellant  is  inartificially  drawn,  and  in  many 
respects  might  well  be  amended,  but  we  are  of  opinicm  it 
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shows  sabfltantial  groands  for  equitable  relief,  and  the  decree 
dismiBBing  the  bill  will  be  reversed,  and  the  cause  remanded 
Ibr  farther  proceedings. 

Decree  reversed.  

It  18  80MKWHAT  BiiCABKABiJi  that  the  relief  in  tbe  principal  case  wae 
hased  partly  npon  the  ground  that  the  nle  of  the  oomplainant's  property 
eaght  not  to  have  heen  made  em  snoMe,  when,  at  the  reoords  show,  such 
property  coneisted  of  160  aoree  of  land,  in  which  the  Interest  of  the  com* 
plainant  waa  only  an  undivided  one  fifth.    Had  the  o£Scer  who  conducted 
the  sale  complained  of  undertaken  to  sell  the  interest  of  the  complainant 
in  any  eegregated  part  ef  this  land,  his  course  would  have  been  liable  te 
■erions  objection,  and  might  well  have  met  with  the  disapproval  of  any 
court  to  which  it  was  presented  for  consideratioii.    It  is  well  known  that 
a  co-tenant  has  no  power  or  authority  to  make  a  conveyance  of  a  segre- 
gated part  of  the  lands  of  the  co-tenancy  which  may  not  be  disregarded  by 
his  co-tenants.    If  an  officer  levying  an  execution  upon  the  interest  of  a 
tenant  in  common  in  a  traet  of  land  should  designate  some  partteular  sub- 
division thereof,  and  limit  the  levy  and  sale  to  the  interest  of  the  co-tenant 
in  that  subdivision,  it  would  be  doubtful  whether  the  purchaser  could  ac- 
quire anything  by  the  sale,  and  certainly  whatever  right  he  might  acquire 
could  be  entirely  destroyed  by  subsequent  partition  of  the  tract  in  which 
the  shsre  belonging  to  the  judgment  debtor  should  be  set  apart  to  him  in  as 
entirely  dtffwent  portion  of  the  land  from  that  purchased  at  the  execution 
sale.    In  thoae  states  where  the  practice  is  to  extend  lands  under  exeoution, 
the  officer,  if  the  share  of  the  debtor  is  mcce  than  sufficient  to  satisfy  the 
execution,  may  levy  upon  each  undivided  portion  of  such  shsre  as  shall 
be  determined  by  the  appraisers,  and  can  in  no  event  limit  the  extent  to 
the  interest  of  the  debtor  in  some  segregated  portion  of  the  lands.    With 
reepect  to  involuntary  transfers  of  real  estate  by  extent  or  by  sale  nnder 
execution,  there  are  a  few  authorities  which  seem  to  sustain  the  transfer  of  a 
co-tenant's  interest  in  a  specific  part  by  metee  and  bounds,  except  as  against 
the  objection  of  the  defendant's  co-tenants:  Oodwm  v.  Ortffg,  28  Me.  ISSi 
48  Am.  Dee.  489|  Bawe  ▼.  BUmden,  21  V t.  815.    But  ia  a  decided  majority 
of  the  eases  the  rule  has  been  held  otherwise,  and  extent  of  the  lands 
of  a  oo-tenant  have  been  held  Toid,  unless  they  embraced  an  undivided 
portion  of  all  the  land,  and  not  a  part  by  metes  and  bounds:  BarilH  v. 
HarUm^  12  Mass.  848;  Qregwy  ▼.  Tosier,  24  Me.  808;  Peabodf  v.  Minoi, 
24  Pick.  820;  Starr  ▼.  Xeoettl,  2  Conn.  243;  7  Am.  Dee.  268;  Frenekr.  Ltmd^ 
1  H.  H.  42;  8  Am.  Dec.  81;  Smith  v.  Knif^  20  N.  H.  9;  Hinmam  v.  Leaven- 
worth,  2  Conn.  244}  Bramm  v.  Clffcrd,  88  Me.  210;  BUtom  v.  ffanstm,  18 
Me.  897}  MerHU  v.  Bwr^tmk,  23  Me.  688;  Oaiueha  ▼.  Sindmr,  8  Vt.  394; 
SmUk  ▼.  Bmmm,  0  Vi  188;  81  Am.  Dec.  614;  Baidwin  v.  WhiHng,  13  Mass. 
§7.    In  New  Hampshire,  this  rule  has  been  enforced  where  the  defendant 
was  a  co-tenant  of  several  distinct  parcels  of  real  estate,  and  it  was  hbld  that 
the  oxtont  must  be  upon  an  undivided  part  of  each  parcel:  Thojnpson  ▼. 
Barber^  12  N.  H.  668.    On  the  other  hand,  it  has  been  determined  in  Con- 
neotiont  that  where  a  debtor  is  a  co-tenant  of  several  distinct  parcels  of 
laad  held  by  distinct  oo-tenanoiee,  the  officer  must  not  extend  an  undivided 
intsrert  la  the  whoie^  unless  the  debtor's  entire  interest  in  all  the  tracts  is 
nosdod  to  satisfy  the  writ;  that  the  officer  must  extend  the  debtor's  entire 
interest  in  some  one  tracts  and  if  this  proves  insufficient^  he  must  then  pro* 
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oeed  to  extend  some  other  traot:  Starr  ▼»  LboM,  2  Gona.  213;  7  Am.  Doe. 
268.  A  levy  upon  and  extending  of  tho  Unda  of  a  oo-tenant,  aa  thongh  he 
were  seised  of  an  estate  in  sereralty;  wiU  pasa  his  interest^  if  the  creditor 
should  so  eleot:  DavU  ▼.  Barnard,  00  N.  H.  UO;  Ooot  Bank  ▼.  Brookt,  2 
N.H.148;  AiriM  T.  J^ortoM^  12  Mass.  8i8;  iiOte  ▼•  S«ui»  U  Mmb.  404. 


Hbonek  V.  Peoplb. 

[134  Illinois,  U8.] 

OoirBTiTunoirA&  Law.-— Two  distinot  sobjeota  are  not  ezpresaed  in  the 
title  of  a  statute  entitlBd  "An  aot  to  regalata  tho  mannfaotare*  trana> 
portation,  nsa^  and  sale  of  explosives,  and  to  punish  an  improper  use  of 
the  same."  Tho  regulation  of  such  use  neoessarily  implios  tho  right  to 
punish  an  improper  use. 

CkMrsnruTiONAL  Law.  —  Thx  Titlb  ov  av  Aot  heed  not  Exprsss  All 
or  THB  MiHOK  DiYBUOKS  ov  THB  Gknkkal  Sumject  to  which  tho  act 
relates.  It  ia  aoffioiont  that  it  expresses  the  general  subject  of  the  act^ 
and  all  the  minor  subdivisions  germane  to  the  general  aubject  will  be 
held  to  be  included  in  it. 

GoNRTITUTIOirAL   LaW. — TkB  TeTLK  of  an  Act  Don  NOT  BZPBVSS  Moui 

THAN  OvB  SuBjnoT,  whou  it^  in  addition  to  the  general  subject,  ex* 
presses  a  minor  subdiviaion  whioh*  without  snoh  expression,  would  be 
held  to  be  included  within  tho  general  subject 

OoNfirriTUTioNAL  Law.  ^A  Statutb  Don  not  Tbxat  ov  Two  Sefa&ax* 
Subjects  because  one  part  relates  to  tho  manufaoture  and  sale  of  oxplo* 
sives  for  illegal  purposes,  and  the  other  part  to  their  manufacture^  snle^ 
and  transportation  for  legitimate  purpcees. 

iMraisoKMBNT  IN  THN  Fbnitju(tiab.t  IS  AUTHORIZED  by  •  statuto  dedarw 
ing  that  certain  acts  shall  bo  deemed  felonies,  and  punished  by  im- 
prisonment for  a  term  not  less  than  fiv^  nor  more  than  twenty>five 
years,  while  a  general  statute  declares  that  a  felony  is  an  oflbnao  pnap 
ishable  by  death  or  confinement  in  tho  penitentiary. 

temiNAL  PaAonoE.  —  Verdict  Findino  Defendant  Guiltt,  but  not 
MxNTiONiNO  HIS  Namb,  ts  sufficient,  thooj^  three  defendants  are  in- 
cluded in  the  same  indictment^  if  the  record  ahowa  that  but  one  of  then 
was  pat  upon  triaL 

Oeiminal  Law.— AooKsaARr  bbbobb  the  Fact  mat  be  Indicted  as  a 
Prinoipal,  when  the  statute  under  which  he  ia  proeecated  provides 
that  every  person  abetting  or  in  any  way  assisting  in  certain  specified 
acts  shall  be  deemed  a  principaL 

Jury  Trial.  — iNSTRucnoN  that  the  Evidenob  of  a  Pritatb  I>btxct* 
lYE  AND  OF  THB  PouoB  shoold  bo  received  with  a  large  degree  ol  cai^ 
tion  ia  properly  refused,  beoanse  it  is  for  the  jury  to  determine  from 
all  the  circumstances  connected  with  the  witness  the  weight  and  credit 
to  be  given  his  testimony. 

WiTNBafl^  Religious  Belief  of.  ^  Any  person  ia  made  competent  to  be  a 
witness,  notwithstanding  hia  religions  belief  or  want  of  belief,  by  a 
provision  in  tho  state  constitntion^  aa  loUowa:  "  No  person  ahall  be  do* 
nied  any  civil  or  political  privilege,  rights  or  capacity  on  account  of  hii 
valigiona  opiniona}  but  tho  liberty  of  conscience  hereby  seoiirad  shaB 
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not  be  ooBstraad  to  ditpeiiae  ^wif^  oaths  or  aflBrmalioai,  oxoom  aefeo  ol 
lioeotionaAOHp  or  jnatify  |nraotieei  inoonaiateiit  with  the  peace  or  oafe^ 
of  the  state."* 
C&ntiNAL  Law— Phisumftions  op  Guilt.  ~-If  a  person  who  is  found  in 
poneeaion  of  explosives  has  avowed  bis  intention  to  use  them  for  a  par- 
tionlar  nnlawfal  parpose,  the  preenmption  arises  that  he  proonred  them 
for  sach  unlawf al  nse,  espeoially  if  there  was  nothing  in  his  hnsinsss  re- 
qniriog  him  to  have  or  to  nse  snoh  earplosives. 

Julitu  Ooldzier^  for  the  plaintiff  in  error. 
Qeorge  HwU^  aUwmty^general^  for  the  people. 

Baksb,  J.  The  plaintiff  in  error,  John  Hronek,  was  In- 
dicted, with  Frank  Chapek,  Frank  Ghleboun,  and  Rudolph 
Sevic,  for  violation  of  an  act  of  the  legislature  of  tliis  state, 
entitled  "An  act  to  regulate  the  manufacture,  transportation, 
use,  and  sale  of  exploslTes,  and  to  punish  an  improper  use 
of  the  same,"  approved  June  16,  1887,  and  in  force  July  1, 
1887.  The  first  count  charged  the  defendants  with  unlaw- 
fully making  dynamite  with  the  unlawful  intention  of  de- 
stroying the  lives  of  certain  jwrsons  therein  named,  and  in 
the  five  remaining  counts  the  defendants  were  charged  suc- 
cessively in  such  several  counts  with  manufacturing,  com- 
pounding, buying,  selling,  and  procuring  dynamite,  with  the 
same  unlawful  purpose  and  intent  The  defendant  Hronek 
was  alone  put  upon  trial,  and  that  trial  resulted  in  a  verdict 
of  guilty,  and  fixing  his  punishment  at  twelve  years'  im- 
prisonment in  the  penitentiary.  Motions  for  a  new  trial  and* 
in  arrest  of  judgment  were  severally  overruled,  and  the  said 
defendant  was  sentenced  on  the  verdict.  Numerous  grounds 
are  urged  for  reversal,  which  we  shall  consider  substantially 
in  the  order  they  are  made. 

It  is  insisted  that  the  statute  upon  which  the  prosecution 
is  based  is  unconstitutional,  in  that  it  is  obnoxious  to  section 
13  of  article  4  of  the  constitution  of  the  state,  which  pro- 
vides "  that  no  act  hereafter  passed  shall  embrace  more  than 
one  subject,  and  that  shall  be  expressed  in  the  title.''  The 
specific  objection  is  made  that  two  distinct  subjects  are  ex- 
pressed in  the  title.  That  objection  is  without  merit  The 
act  is  entitled  ''An  act  to  regulate  the  manufacture,  trans- 
portation, use,  and  sale  of  explosives,  and  to  punish  an 
improper  use  of  the  same.''  The  regulation  of  the  use  neces- 
sarily implies  the  right  to  punish  an  improper  use.  To 
^  regulate  "  means  to  adjust  by  rule  or  regulation,  and  any 
attempt  to  fix  rules  for  the  manufacture,  transportation,  use. 
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and  sale  of  explosives  that  did  not  also  prescribe  punishment 
for  violation  of  sqch  roles  and  regulations  would  necessarily 
be  imperfect.  Two  different  subjects  are  not*  included  or 
expressed  in  or  by  the  title,  for  the  punishment  of  an  im- 
proper use  flows  necessarily  and  legitimately  from  the  main 
or  substantive  object  as  stated  in  the  title, — L  e.,  to  regulate 
the  use,  etc.,  of  explosives.  It  is  not  necessary  that  the  title 
shall  express  all  of  the  minor  divisions  of  the  general  sulv 
ject  to  which  the  act  relates,  and  it  is  suflScient  if  it  express 
the  general  subject  of  the  act,  and  all  the  minor  subdivisions 
germane  to  the  general  subject  will  be  held  to  be  included  in 
it.  But  if  the  title  expresses  such  minor  subdivisions,  whicli, 
without  such  expression,  would  be  held  to  be  included  within 
the  general  subject,  such  expression  will  not  render  the  title 
obnoxious  to  the  constitutional  provision:  Plummer  v.  People^ 
74  111.  861;  FuOer  v.  Peopb,  92  111.  182;  Magner  v.  People^  97 
111.  820;  CoU  V.  floK,  103  111.  80;  Preicott  v.  City  of  Chicago, 
60  111.  121;  Potwin  v.  Johnson^  108  111.  71;  Timm  v.  ffarriaon^ 
109  m.  693;  Hawthorn  r.  People,  109  111.  802;  60  Am.  Rep. 
610;  People  v.  Wright,  70  111.  889;  City  of  Virden  v.  AUan, 
107  111.  605. 

The  contention  that  the  statute  itself  treats  of  two  separate 
and  well-defined  subjects  is  not  tenable.  It  is  said  that  the 
first  three  sections  of  the  act  relate  to  the  *^  manufacture  and 
use  of  explosives  for  illegal  purposes,"  while  the  four  remain* 
ipg  sections  relate  to  ''the  manufacturing,  sale,  and  transpor* 
tation  of  explosives  for  legitimate  purposes."  It  is  therefore 
claimed  that  the  former  should  properly  be  found  in  the 
Criminal  Code,  and  are  not  germane  to  the  other  sections  of 
the  act,  which  are  mere  police  regulations.  The  general  sub- 
ject of  the  statute  is  the  manufacture,  transportation,  use,  and 
sale  of  explosives;  and  it  cannot  be  said  because  one  secUon 
provides  for  a  license  or  permit  to  be  obtained  for  their  manu- 
facture, and  another  prohibits  the  storing  of  explosives  within 
a  certain  distance  of  inhabited  dwellings,  and  another  pun- 
ishes fraudulent  acts  to  procure  the  transportation  of  explth 
sives  in  public  conveyances,  that  still  another  section  or  other 
sections  making  it  unlawful  to  manufacture  or  procure  such 
explosives  with  the  intent  to  use  the  same  for  unlawful  d^ 
struction  of  life  or  property,  and  affixing  a  penalty  therefor, 
would  not  be  within  the  same  general  subject  of  legislation. 
It  can  no  more  be  said  that  the  prohibition,  under  a  penalty, 
cgainst  storing  explosives  in  dangerous  proximity  to  a  dwell- 
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ing  18  a  police  regulation,  than  that  a  like  prohibition  against 
manufacturing  or  procuring  the  same  for  an  unlawful  use  or 
purpose  is  a  police  regulation.  All  of  the  provisions  of  the 
act  are  within  the  subject  expressed  in  the  title,  and  are  ger- 
mane to  each  other  and  to  the  general  scope  and  purpose  of 
the  act. 

It  is  next  claimed  that  the  sections  of  the  statute  under 
wbich  this  indictment  was  prosecuted  are  not  sufficiently 
definite  to  authorize  imprisonment  in  the  penitentiary.  Sec- 
tion 1  of  the  act  provides  that  whoever  shall  be  guilty  of  the 
acts  therein  denounced  "  shall  be  deemed  guilty  of  a  felony, 
and  upon  conviction  thereof  shall  be  punished  by  imprison- 
ment for  a  term  of  not  less  than  five  years  nor  more  than 
twenty-five  years."  It  is  urged  that  as  it  is  not  stated  the 
imprisonment  shall  be  in  the  penitentiary,  and  the  statute  is 
highly  penal,  and  requires  strict  construction,  a  sentence 
thereunder  to  the  penitentiary  cannot  be  sustained.  We 
are  not  prepared  to  adopt  this  view.  The  offense  is,  by  the 
act,  declared  to  be  a  felony.  A  felony  is,  by  the  Criminal 
Code  of  the  state,  declared  to  be  an  offense  punishable 
by  death  or  confinement  in  the  penitentiary.  While  the 
legislature  undoubtedly  may  provide  for  the  punishment  of 
misdemeanors  by  imprisonment  in  the  penitentiary,  and  un- 
doubtedly might,  if  they  saw  proper,  punish  felonies  otherwise 
than  by  imprisonment  in  the  penitentiary,  yet  there  is  noth- 
ing in  these  sections  of  the  act  which  indicates  an  intention 
to  do  the  latter.  Applying  the  well-known  rule  that  a  crimi- 
nal statute  is  to  be  strictly  construed,  and  that  nothing  is  to 
be  taken  by  intendment  or  implication  against  the  accused 
beyond  the  literal  and  obvious  meaning  of  the  statute,  it  is 
nevertheless  clear,  we  think,  when  this  statute  is  considered 
in  connection  with  the  general  Criminal  Code,  which  it  must 
be  presumed  the  legislature  had  in  contemplation  when  pass- 
ing it,  the  punishment  to  be  inflicted  for  violation  of  said  sec- 
tions of  the  act  is  by  imprisonment  in  the  penitentiary. 

It  is  insisted  that  the  verdict  is  void  for  uncertainty,  in  that 
it  simply  finds  "the  defendant''  guilty,  without  specifying  the 
plaintiff  in  error  by  name.  Before  plaintiff  in  error  was  put 
upon  trial,  a  separate  trial  had  been  awarded  to  the  defend- 
ants Chapek  and  Sevic.  The  defendant  Ghleboun  was  not 
put  upon  trial,  but  was  used  as  a  witness  on  behalf  of  the 
people.  The  record  shows  that  on  the  twenty-sixth  day  of 
November,  1888,  at  the  term  of  the  criminal  court  then  being 
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held,  the  following  proceedings  were  had  and  entered  of 
ord,  to  wit:— 

**  The  People  of  the  State  of  Illinois  ▼.  John  Hronek^  mpl.,  etc 
"  This  day  come  the  said  people,  by  Joel  M.  Longenecker, 
state's  attorney;  and  the  said  defendant,  as  well  in  his  own 
proper  person  as  by  his  counsel,  also  comes.  And  now,  issae 
being  joined,  it  is  ordered  that  a  jury  come/'  etc.  (Then  fel- 
lows the  impaneling  of  a  jury.) 

It  is  manifest  from  the  foregoing  that  no  one  was  put  upon 
trial  other  than  the  defendant  Hronek,  and  the  verdict  find- 
ing ''the  defendant '*  guilty  could  not  refer  to  any  other  de- 
fendant.    There  was  no  uncertainty  in  the  verdict 

Complaint  is  made  of  the  second  instruction  given  on  behalf 
of  the  people.  That  instruction  told  the  jury  that  any  person 
abetting  or  assisting  in  the  perpetration  of  the  offense  men- 
tioned in  section  1  of  the  act  was^  upon  conviction,  to  be  pun- 
ished as  provided  in  said  first  section.  This  was  not  error. 
The  statute  provides  that  any  person  abetting  or  in  any  way 
assisting  in  making,  manufacturing,  buying,  procuring,  etc., 
such  explosives,  etc.,  knowing  or  having  reason  to  believe  that 
the  same  are  intended  to  be  used  by  any  person  or  persons, 
in  any  way,  for  the  unlawful  injury  to  or  destruction  of  life  or 
property,  shall  be  deemed  principal,  and  upon  conviction  shall 
be  subject  to  the  same  punishment  as  provided  in  section  1 
of  the  act.  Under  this  statute,  a  defendant,  if  guilty  as  an 
accessary  before  the  fact,  is  to  be  indicted  and  punished  as 
principal.  In  view  of  the  evidence  tending  to  show  the  con- 
nection of  plaintiff  in  error  with  the  other  defendants  in 
the  perpetration  of  the  offense,  the  instruction  was  entirely 
proper. 

It  is  objected  that  the  court  erred  in  refusing  an  instruction 
that  the  evidence  of  private  detectives  and  of  the  police  "should 
be  received  with  a  large  degree  of  caution."  This  instruction 
does  not  contain  a  correct  proposition  of  law.  All  the  circum- 
stances connected  with  a  witness,  or  that  might  tend  to  affect 
his  credibility  or  bias  his  judgment,  are  competent  to  be  shown 
to  and  considered  by  the  jury  in  determining  the  weight  and 
credit  to  be  given  to  his  testimony.  In  view  of  the  facts  and 
circumstances  thus  shown,  it  is  for  the  jury  to  determine  its 
weight  as  matter  of  fact 

It  is  urged  that  the  court  erred  in  modifying  an  instruction 
B<:kpd  by  the  defendant  The  instruction,  as  asked,  was  as 
ioilows:  — 
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^Tbe  JQiy  an  InBtrnoied  that  to  eon«t!ttite  tlie  orhne 
charged  against  the  defendant  in  the  indictment,  two  thingg 
aie  necesearj,  namelj:  Firet,  the  making,  manufacturing, 
compounding,  buying,  selling,  or  disposing  of  the  dynamite, 
or  some  portion  thereof^  described  in  the  indictment,  on  or 
subsequent  to  the  first  day  of  Jnly,  A.  D.  1887.'* 

To  this  the  court  added  the  following:  **  Therefore  the  jury 
must  disregard  any  evidence  as  to  the  making  or  compound- 
ing or  proeoring  of  any  dynamite,  at  Chapek'a  house  or  else- 
where, prior  to  said  date/'  The  instruction  then  proceeds: 
•*  Second,"  etc. 

Hronek*s  defense,  in  part,  consisted  in  accounting  for  the 
dynamite  found  in  his  possession  by  testifying  that  it  was  left 
in  his  hoQse  in  the  fall  of  1886  by  one  Karafiat,  and  it  became 
important  for  the  jury  to  consider  testimony  tending  to  show 
that  he  was  in  possession  of  dynamite  in  the  spring  of  1887, 
prior  to  the  law  under  which  he  was  prosecuted  going  into 
effect  on  the  first  day  of  July  of  that  year.  It  is  insisted  that 
the  effect  of  the  modification  was  to  take  from  the  considera- 
tion of  the  jury  this  evidence,  offered  by  the  defendant,  of  prior 
possession  of  the  explosives.  It  is  conceded  that  such  was  not 
the  purpose,  and  it  is  dear  to  us  that  such  was  not  the  effect, 
of  the  modification.  The  instruction  related  solely  to  the  ele- 
ments necessary  to  constitute  the  crime  charged.  The  jury 
were  told  that  to  constitute  the  crime  it  was  necessary  that 
the  making,  etc.,  of  the  dynamite  must  have  been  on  or  sub- 
sequent to  the  first  day  of  July,  1887,  and  that  therefore  the 
jury  must  disregard  the  makmg  or  procuring,  etc.,  prior  to 
that  date.  It  must  be  presumed  that  the  jury  were  men  of 
reasonable  intelligence,  and  would  understand  that  what  fol- 
lowed-the  introductory  part  of  the  instruction  related  to  what 
was  necessary  to  constitute  the  crime,  and  not  to  the  defense 
eet  up,  that  the  dynamite  was  in  possession  of  the  defendant 
prior  to  the  date  fixed  by  the  instruction.  Moreover,  the  jury, 
by  a  lengthy  series  of  instructions,  were  fairly  instructed  as 
to  the  law  of  the  case,  fully  as  favorably  to  the  defendant  as 
he  could  rightfully  ask.  They  were  told  that  they  must  con- 
sider all  the  facts  and  circumstances  proven,  and  determine 
therefrom  whether  the  defendant  procured,  etc.,  the  explosives 
in  question  after  the  law  went  into  force,  and  that  his  posses- 
sion prior  thereto  would  raise  no  presumption  of  guilt.  ^  It  is, 
we  think,  impossible  that  the  jury  could  have  been  misled, 
to  the  prejudice  of  the  plaintiff  in  error,  by  the  modification. 
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It  is  not  contended  that  the  instruction^  when  considered  as 
defining  what  would  constitute  guilt  of  the  crime  charged,  and 
what  the  jury  might  properly  consider  in  respect  thereof,  is 
not  a  substantially  accurate  statement  of  tlie  law.  As  the  jury 
were  not  misled  by  the  modification,  to  the  prejudice  of  the 
plaintiff  in  error,  he  has  no  cause  of  complaint. 

Objection  is  made  to  the  competency  of  Frank  Chleboun,  a 
witness  for  the  people,  who  was  permitted  to  testify,  over  the 
objection  of  the  defendant.  He  was  examined  upon  his  voir 
dire^  and  avowed  his  belief  in  the  existence  of  God  and  *'  a 
hereafter";  that  he  believed  if  he  swore  falsely  he  would  be 
punished  under  the  criminal  laws  of  the  state;  that  he  had 
never  thought  seriously  of  whether  God  would  punish  him, 
either  in  this  world  or  the  next,  and  had  never  considered  the 
question  whether  he  would  be  punished  for  false  swearing  in 
any  other  way  than  by  that  inflicted  by  the  law.  He  had,  it 
seems,  no  religious  belief  or  conviction  of  his  accountability 
to  the  Supreme  Being,  either  in  this  world  or  in  any  after* 
life.  The  test  of  the  competency  of  a  witness  in  respect  to 
religious  belief,  as  generally  held,  is,  Does  the  witness  believe 
in  God,  and  that  he  will  punish  him  if  he  swears  &lsely  ? 
It  is  stated  by  Rapalje,  in  his  Law  of  Witnesses  (sec.  11), 
that  *'  the  great  weight  of  authority,  in  this  country,  now  is, 
that  it  is  immaterial  whether  .the  witness  believes  God's  ven* 
geance  will  overtake  him  before  or  after  death."  This  doc- 
trine was  approved  in  Cenirai  Military  TrcLct  R,  R.  Co.  v. 
Rockafellow^  17  111.  541,  where,  after  a  consideration  of  the 
authorities,  it  was  held  that  all  persons  are  competent  to  be 
sworn  as  witnesses  who  believe  there  is  a  God,  and  that  he 
will  punish  them,  either  in  this  world  or  in  the  next,  if  they 
swear  falsely;  and  that  a  want  of  such  belief  rendered  them 
incompetent  to  take  an  oath  as  witnesses.  This  case  seem* 
ingly  overruled  the  doctrine  of  the  earlier  case  of  Noble  v. 
People,  Becclier's  Breese,  54.  Without  pausing  here  to  deter* 
mine  whether  the  court  erred  in  subjecting  the  witness  to  an 
examination  touching  his  religious  belief  (Rapalje  on  Wit- 
neesc'S,  sec.  12,  and  cases  cited),  it  may  be  said  that  the 
better  practice,  and  that  which  now  prevails,  forbids  the  ex* 
amination  of  the  witness  in  respect  thereof  on  his  voir  dire. 
If  there  w»8  error  in  this  regard,  it  was  committed  at  the  in- 
stance of  the  defendant,  and  in  his  interest,  and  he  cannot 
complain. 

Returning  to  the  question  of  the  competency  of  the  witnesSi 
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the  rule  seems  to  be  as  above  stated,  unless  changed  by 
stitutional  provision  or  legislative  enactment  The  tendency 
of  modern  times,  by  the  courts  and  in  legislation,  is  towanla 
liberalizing  the  rule,  and  in  many  jurisdictions  incompetency 
for  the  want  of  religious  belief  has  been  abolished:  See  Rap- 
alje  on  Witnesses,  sec.  13;  Wharton  on  Evidence,  sec.  395c 

Has  the  rule  announced  by  this  court  in  Central  MiHfnrff 
Tract  R.  R.  Co.  v.  Rockafellow,  17  111.  541,  been  changed  in 
this  state?  By  section  3  of  article  2  of  the  constitution  of 
1870,  it  would  seem  that  a  radical  change  was  effected  in  re- 
spect to  the  matter  under  consideration.  .  This  section  guar- 
antees non-interference  of  the  state  with  the  religious  faith  of 
its  citizens.  In  Chase  v.  Cheney,  58  III.  509,  11  Am.  Repc  95, 
it  was  said:  ''The  only  exception  to  uncontrolled  liberty  id^' 
that  acts  of  licentiousness  shall  not  be  excused,  and  practicfo 
inconsistent  with  the  peace  and  safety  of  the  state  shall  noi 
be  justified."  The  section  provides:  *'No  person  shall  bo 
denied  any  civil  or  political  right,  privilege,  or  capacity  on 
account  of  his  religious  opinions;  but  the  liberty  of  con- 
science hereby  secured  shall  not  be  construed  to  dispenao 
with  oaths  or  affirmations,  excuse  acts  of  licentiousness,  or 
justify  practices  inconsistent  with  the  peace  or  safety  of  the 
state."  No  religious  belief  is  required  to  qualify  a  citizen  to 
take  an  oath,  and  no  citizen  can  be  excused  from  taking 
an  oath  or  affirmation  because  of  bis  religious  belief.  Tbo 
liberty  of  conscience  secured  by  the  constitution  is  not  to 
be  construed  as  dispensing  with  oaths  or  affirmations  in  cases 
where  the  same  are  required  by  law.  No  man,  because  of  his 
religious  belief,  is  to  be  held  to  be  excused  from  taking  the 
prescribed  oath  of  office  before  entering  upon  the  discharge  ei 
the  public  duty;  nor  can  he  be  permitted  to  testify,  becaueo 
of  such  religious  belief  or  opinion,  except  upon  taking  tko 
oath  or  making  the  affirmation  required  by  law.  Now,  as 
before  the  adoption  of  this  provision,  oaths  are  to  be  taken 
and  affirmations  made  whenever  required  by  law,  but  tko 
right  to  take  such  oath  or  make  such  affirmation,  if  such 
riglit  be  a  civil  right,  privilege,  or  capacity,  cannot  be  denied 
u>  any  citizen. 

It  is  said  that  one  who  holds  proscribed  religious  opinions 
is  incompetent, —  that  is,  has  not  the  legal  capacity  to  testiijr. 
The  incapacity,  if  it  exists,  grows  out  of  and  is  based  npun 
his  failure  to  hold  certain  religious  beliefs  and  opinions  in 
accord  with  the  prevailing  religious  opinions  of  ilie  pto^Jfl^ 
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and  the  contention  Is,  that  he  should  not,  hj  reason  of  such 
incapacity,  be  permitted  to  testify,  however  great  and  irapiir- 
tant  the  interest  at  stake  to  himself,  his  family,  his  neighbor, 
or  the  state.  It  is  clear,  from  the  authorities,  that  the  rule 
contended  for  does  not  apply  when  the  witiiess  Is  tcBtifying 
in  his  own  behalf;  but  if  the  life,  lilerty,  reputation,  or  prop- 
erty of  his  family  or  neighbor  be  involved,  or  his  testimony 
be  necessary  to  the  protection  of  society,  lie  is,  under  such 
rule,  to  be  excluded  from  the  priviledge  of  testifying  in  courts 
of  justice  because  of  such  incapacity.  If  it  exists  at  all,  the 
incapacity  is  created  by  law.  and  it  is  tlierefore  a  civil  incap 
pacity.  The  constitution  provides  that  no  person  shnll  be 
denied  any  civil  or  political  right,  privilege,  t)r  capacity  ou 
account  of  his  religious  opinions.  In  Bouvrer^s  Law  Di(^ 
tionary,  capacity  is  defined  to  be  "ability;  power;  qualifica- 
tion or  competency  of  persons,  natural  or  artificial,  for  the 
performance  of  civil  acts  depending  on,thehr  fitate  and  coiidi' 
tion  as  defined  or  fixed  by  law.**  It  is  also  defined  as  follows: 
**  Power;  competency;  quahfication;  ability;  power  or  qualifi- 
cation to  do  certain  acts":  Am.  &  Eng.  Ency.  of  Law. 

The  obvious  meaning  of  the  provision  in  the  constitution  is, 
that  whatever  civil  rights,  privileges,  or  capacities  behnig  to  or 
are  enjoyed  by  citizens,  generally,  shall  ttot  be  taken  from  or 
denied  to  any  person  on  account  of  his  n^Iigious  opinions. 
As  said  by  the  court  of  appeals  of  Kentucky,  in  construing  a 
similar  provision  of  the  constitution  of  that  eftate,  in  Bush  v. 
Commonwealth^  80  Ky.  244:  **It  is  a  declaration  of  an  abso- 
lute equality,  which  is  violated  when  one  class  t>f  citizens  is 
held  to  have  the  civil  capacity  to  testify  in  a  court  of  justice 
because  they  entertain  certain  o^nnions  in  regard  to  religion, 
while  another  class  is  denied  to  possess  that  capacity  because 
they  do  not  conform  to  the  prescribed  belief.*  It  is  manifest 
that  if  the  legislature  may  prescribe  the  test  of  belief  in 
rewards  and  punishments,  they  may  impose  any  other  test  or 
qualification  that,  in  the  judgment  of  those  entertaining  the 
dominant  belief,  may  be  necessary  to  afford  the  requisite 
sanction.  In  Perry  ▼.  Commonwealthj  8  Oratt  632,  a  like 
conclusion  was  reached  in  construing  a  constitutional  pro- 
mion  that  *^  all  men  shall  be  free  to  profess,  and  by  argu- 
ment maintain,  their  opinions  in  matters  of  religicHi;  and 
the  same  shall  in  no  wise  affect,  diminish,  or  enlarge  their 
eivil  capacities." 

We  are  of  the  opinion  that  tlie  effect  of  this  constitutional 
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provision  is  to  abrogate  the  rule  which  obtained  in  this  siato 
prior  to  the  confititation  of  1870,  and  thai  there  is  no  longef 
any  teat  or  qualification  in  respect  to  religious  opinion  or  be* 
lief,  or  want  of  the  same,  which  affects  the  competency  of 
citisens  to  testify  as  witnesses  in  courts  of  justice.  It  fo1Io\T8 
that  there  was  no  error  in  permitting  the  witness  to  testify. 

The  oiily  remaining  question  which  we  deem  it  necessary 
to  consider  is  the  claim  that  the  evidence  is  insufficient  to 
warrant  a  conviction.  It  is  insisted  that  there  is  no  proof  of 
the  corpus  delictL  The  corpus  delicti  of  the  offense  charged  in 
the  indictment  is  the  making,  procuring,  etc.,  of  dynamite, 
with  intent  to  use  the  same  for  the  unlawful  destruction  of 
the  lives  of  the  persons  named  in  the  indictment.  At  that 
time  of  the  arrest  of  plaintiff  in  error,  a  large  quantity  of 
dynamite,  and  a  number  of  bombs,  of  different  make  and  ma- 
terial, were  found  in  his  possession.  It  was  proved  that  he 
said,  as  indicating  his  intent,  that  he  must  kill  Gary,  Grin- 
nell,  and  Bonfield,  and  that  he  would  throw  the  bombs  at 
them.  In  his  statement  made  to  the  officers  after  his  arrest, 
which  was  reduced  to  writing,  and  which  he  introduced  in 
evidence  at  the  trial,  it  appears  that  he  went  with  Chleboun 
and  Chapek  to  Aldine  Square,  for  the  purpose  of  finding 
I  Grinnell's  residence,  and  that  the  intent  of  his  companions, 
^  as  expressed  at  the  time,  was  to  find  Grinnell's  house,  and 
that  they  were  talking  of  killing  Bonfield.  It  appears,  also, 
that  he  pointed  out  to  said  persons  Grinnell's  house,  or  what 
be  thought  to  be  his  house.  It  is  also  shown  that  on  different 
occasions  he  threatened  to  take  the  lives  of  the  three  persons 
named  in  the  indictment,  and  said  that  he  would  throw  the 
bombs  at  them  in  the  court-rooms,  or  on  the  street,  or  wher- 
ever he  might  meet  them.  Indeed,  it  is  not  questioned  that 
there  is  sufficient  evidence  of  the  intent  of  plaintff  in  error  to 
destroy  the  lives  of  said  persons  by  means  of  such  explosiveSt 
if  it  was  believed  by  the  jury  to  be  true. 

It  is  insisted,  however,  that  there  can  be- no  presumption 
that  Hronek  had  procured  the  dynamite  with  the  unlawful 
intent  indicated,  from  the  fact  that  such  dynamite  was  found 
in  his  possession.  Where  a  party  is  found  in  possession  of 
explosives,  and  has  the  avowed  intention  of  using  them  for  a 
particular  purpose,  the  presumption  would  arise  that  he  pro- 
cured the  same  for  such  unlawful  use.  It  is  to  be  remarked 
that  there  was  nothing  in  the  business  or  vocation  of  Hronek 
that  would  call  for  or  require  the  use  or  possession  of  explo^ 
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Moreo'/er,  it  was  shown  by  the  witness  Chleboun  that 
ke  was  at  Hronek's  house  the  last  Sunday  in  May,  1888,  when 
Hnmek  showed  him  some  unfilled  bombs,  and  Hronek  then 
maad  that  he  would  get  dynamite  with  which  to  load  them. 
He  at  that  time  spoke  of  an  opportunity  he  had  to  kill  Bon- 
fieUL;  that  he  did  not  do  it,  because  he  did  not  have  the  neces- 

y  weapon,  but  that  he  regretted  it  very  much.  The  witness 
no  dynamite  that  day.  In  June  following,  the  witness 
again  saw  Hronek,  nt  his  request,  and  Hronek  had  a  number 
of  bombs  which  were  charged.  Some  of  them  had  fuses  at- 
tached, and  others  bad  fulminating  caps.  Can  it  be  ques- 
tioned that  if  no  explanation  had  been  offered  by  Hronek  as 
to  when  and  how  he  came  into  the  possession  of  the  dyna- 
mite, the  fact  of  its  being  in  his  possession  in  the  month  of 
Jane,  with  the  avowed  intent  of  using  it  in  the  particular  un- 
lawful way  charged,  coupled  with  his  declaration,  in  May, 
that  he  would  procure  dynamite  for  the  accomplish n)ent  of 
■uch  unlawful  purpose,  would  be  sufficient  to  maintain  a 
conviction  for  unlawfully  procuring  the  explosive  with  tiie 
intent  to  use  the  same?  In  other  words,  would  not  the  jury  be 
justified  in  finding  therefrom  that  the  corpus  delicti  had  been 
pioved?  The  fact  that  he  procured  the  explosive  is  shown 
by  his  having  it  in  his  possession.  The  unlawful  intent  is 
manifested  by  the  character  of  the  substance  itself,  liis  con- 
cealment ef  it,  and  his  cotemporaneous  declarations  of  his 
intent.  A  jury,  from  the  necessity  of  the  case,  must  be  al- 
lowed to  draw  conclusions  from  the  facts  proved,  and  intent 
cao  ordinarily  be  shown  only  by  inferences  drawn  from  the 
mcfts  of  the  party  and  from  his  declarations.  Hronek  is  here 
flhown  to  have  been  in  the  actual  possession  of  the  dynamite 
in  lune,  1888,  and  Subsequently,  by  unquestioned  evidence; 
and  the  fact  of  his  intention  is  shown  by  his  declarations  and 
acts.  If,  from  the  facts  proved,  the  conclusion  is  irresistible, 
if  the  testimony  is  believed,  that  the  ofiense  was  committed, 
then  the  corpus  delicti  is  established. 

Some  question  is  made  in  respect  of  the  evidence  of  the 
date  when  the  dynamite  was  procured  by  Hronek.  He  testi- 
fied that  one  Karafiat  left  it  at  his  house  in  the  fall  of  1886, 
and  had  never  calicd  for  it.  Without  entering  into  a  discus- 
sion of  the  evidence,  it  must  be  said  that  tliere  was  much 
in  hie  own  testimony,  as  tiiere  was  also  in  the  testimony  of 
the  witness  Chleboun,  that  tended  to  discredit  his  evidence. 
The  (question  was  fully  and  fairly  submitted  to  the  jury  as  to 
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whether  or  not  he  procured  the  dynamite  with  the  umawful 
intent  charged,  after  the  first  day  of  July,  1887,  when  the 
statute  went  into  effect.  They  were  told  in  numerous  in- 
etructions  that  unless  they  believed  from  the  evidence,  4>e- 
yond  a  reasonable  doubt,  that  he  procured  the  same  with  the 
specific  intent  charged  on  or  subsequent  to  that  date,  they 
must  acquit  Without  extending  this  opinion,  already  too 
long,  by  an  analysis  of  the  evidence,  it  must  suffice  for  us  to 
say  that  we  have  carefully  considered  the  record  and  the 
facts  and  circumstances  proved,  and  are  unable  to  say  that 
the  jury  were  palpably  wrong  in  the  conclusion  reached  by 
them.  It  is  not  enough  that  we,  sitting  as  a  jury,  might  have 
found  differently.  They  saw  the  witnesses,  had  means  of 
determining  their  credibility  which  we  do  not  possess,  and 
before  we  would  be  justified  in  setting  aside  their  verdict  for 
-error  in  finding  of  fact,  the  error  must  be  palpable. 

Other  minor  objections  are  urged,  which  we  have  carefully 
'Considered,  and  there  is  no  reversible  error  in  them,  and  no 
good  purpose  would  be  served,  either  to  the  defendant  or  the 
profession,  by  their  discussion. 

We  find  no  error  in  this  record  for  which  the  judgment  of 
the  court  below  should  be  reversedi  and  it  ia  accordingly 
aiSrmed. 

Judgment  afiSrmed.  

SrATum— TrriiB  ov  an  Aor.  —  As  to  what  the  tttl«  of  an  aot  mnttooB- 
Mo,  tee  FkMUy  Im9.eU.0fKr,  Skniatidoah  He.  R.  R.  Co.,  85  Va.  1;  19  Am. 
^k  Rep.  868»  and  note;  Fake^r.  SUUe^  27  Tex.  App.  146;  11  Am.  St.  Rep.  19% 
4Uid  note.  The  title  is  raffioient  if  it  exprenee  the  anbjeot  of  the  act  in  a 
.general  atatement^  with  a  snocinct  indication  of  the  legislation  respecting  it: 
Mmikmd  r.  SkOe^  02  N.  J.  L.  021;  PeopU  t.  NeUm,  133  Dl.  066;  8UxU  ▼. 
Browm^  41  La.  Ann.  771;  Jfo  parU  LMngtUm,  20  Not.  282;  PwpU  ▼.  DoMmx, 
78  OaL  267;  StaU  r.  MiUer,  100  Ma  430.  The  title  must  not  contain  more 
4han  one  snbject:  Bailroad  Oa.  y.  WyandoUe^  44  Kan.  32;  8iaie  r.  MiUer,  100 
Mob  430.  The  title  need  not  necessarily  mention  all  the  various  objects  of 
ibe  act»  provided  that,  as  subsequently  expressed  in  the  body  of  the  act^ 
"they  are  not  at  variance  with  the  snbject  mentioned  in  the  title,  but  in  con- 
sonance therewith:  SitUe  ▼.  Madmm,  43  Minn.  438.  The  provision  of  the 
•oonstitation  requiring  the  proper  mention  of  the  subject  of  an  act  in  its  title 
must  be  liberally  construed:  BoyU  v.  Vandtrhoqf,  45  Minn.  31.  The  title  of 
.an  act  is  no  part  of  the  bill  proper,  and  cannot  alone  repeal  an  existing  statute: 
WoUthnd  ▼.  TAo7»e,  76  Mich.  273.  Nor  is  the  "immediate  effect"  clause 
:part  of  the  bill  itself:  Stow  v.  (TroiKl  Rapids,  70  Mich.  600. 

A00188ARIIS  BXflOBB  THB  Faot,  Under  a  statute  providing  that  all  who 
-ftid  and  abet  in  the  commission  of  a  crime  shall  be  deemed  as  principals,  may 
^  indicted  and  oonvicted  as  principals:  People  v.  Bliven,  112  N.  Y.  70|  $ 
Am.  St.  Rep.  701,  and  note;  Griffith  v.  State,  90  Ala.  08a 
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Trial  —  Ix^fTROcno!!  ^  CnBDiBiLirr  op  WmtBS^  «^A  jvilgt  ilMitld  nol 
express  or  intimftle  any  opinion  as  to  the  credibility  of  a  witoeois  Sharp  v. 
8taU,  51  Ark.  147;  14  Am.  St.  Rep.  27,  and  note  36-48.  The  jory,  aod  not 
tbe  court,  it  judge  of  the  credibility  of  witnesses  and  the  sufficiency  of  the 
•vMeaee:  Oibmi  >r.  SiaU^  89  Ala.  1^1;  18  Am.  St  Rep.  96;  Canegoharie  If  at. 
Monk  ▼.  Dir/fnd9ff,  12S  N.  Y.  191. 

WiTMBflSBs  —  Rsuoioas  Bbuip.  —  The  right  of  a  f«rty  t»  tHtiiy  eaniMt 

be  denied  on  the  ground  that  be  does  not  believe  that  Qod  will  panioh  per- 
jury, if  the  constitution  of  the  state  declares  that  "  no  person  shall  be  denied 
the  enjoyment  of  any  civil  right  merely  on  account  of  his  religious  prin- 
^i^es**!  Fmwg  ▼.  Pomn,  01  N.  J.  L.  43&;  14  Am.  9t  Rep.  093,  and  iu«e. 
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[IM  ILUMOU,  S-Za.] 

InoiiAiroB.  ^OccvPATMNir  ov  an  AaBVBS»  n  nov  Obahokd  from  that  of  » 
merchant  to  that  of  a  hunter  by  the  faet  tfavt  he^  on  «  siaf^  occaskm, 
engaged  in  the  act  of  hunting  as  a  recreatioB,  aod  wbUo  so  enie&ged,  he 
accidentally  shot  and  killed  himself.  Therefore,  the  insnrer  is  not  ex* 
ouerated  from  paying  the  amount  agreed  to  be  paid  on  the  death  of  a 
mere'  aot,  though  the  policy  deolarea  **that  any  member  receiving  an 
injury  while  engaged,  temporarily  or  otbenrise,  m  another  oeeapatioa 
more  hazardone  than  tbe  one  hi  which  he  was  engsged  when  insured,  he 
or  his  1>etieiiciary  shall  be  entitled  to  receive  only  such  indemnity  as  pro- 
vided for  in  the  class  or  occupation  in  which  he  is  engaged  at  the  time 
of  the  injury.** 

Insurance  —  Oocctpation.  —The  Word  ''OocuvAtsiN/' when  fonnd  in  the 
by-laws  or  policies  of  insurance  companies,  must  be  held  to  have  refer* 
ence  to  the  vocation,  trader  or  calling  which  the  assured  is  •ngagad  in 
for  hire  or  for  profit,  and  not  as  precfaiding  him  frem  the  pcrformanon 
of  acts  and  duties  which  are  incideataUy  eouneoted  with  the  life  of  men 
in  any  or  all  occnpatious,  or  from  engaging  in  mere  Mts  of  exercise,  di* 
version,  and  recreation. 

INSURANOB.  —  PoLIOIES  StIPULATINO  that  IV  THX  A.<«VRBD  SHALL  BB  IN- 
JURED WHILE  Enoaobd,  Tamporabilt  OB  Othbrwisb,  ur  Akt  Aot 
OR  OccDPATiON  classed  as  more  haaardoos  than  the  one  in  which  he  ia 
accepted  according  to  the  classification  gix  en  by  the  latea  and  by-laws 
of  this  association,  then  the  amount  to  be  paid  shall  be  aocording  to  the 
rate  of  the  occupation  in  which  the  member  is  engaged  when  injured, 
does  not  limit  the  amount  to  be  paid,  when  the  assured  is  injored  while 
hunting  for  recreation,  if  the  by-laws  classify  hasards  with  respect  te 
occupation,  and  do  not  designate  any  specific  aot  as  being  more  haaard- 
ous  than  others. 

LKIUBANCB  —  AaSESSMEMTS    AMD    AMOUNT    TO  BB  PAID    BsSIVIGUBr. — IV 

THB  By-LAW8  OT  A  MuTUAL  AodDBNT  AssoGiATioir  Pbovidb  that  tho 
secretary  shall  make  an  assessment  of  two  dollars  upon  all  members  be* 
longing  at  the  time  of  the  happening  of  the  injury,  provided  the  amount 
in  the  treasury  is  not  sufficient  to  pay  the  claim,  and  snob  amount,  when 
collected,  less  ten  per  cent  for  expenses,  shall  be  paid  to  tbe  beneficiary, 
and  shall  be  payment  in  full  upon  the  part  of  the  association,  the  bene* 
fioiary  ia  entitled  to  be  paid  the  foil  amount  for  which  he  m  hiBBred»  W 
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there  we  eoffioient  faacU  in  the  tieeemj,  etiieririse  the  mm  of  two  dol- 
lars m&7  be  aseeseed  against  eaek  member,  and  if  the  earn  reoeived 
from  snob  investment  is  sufficient  to  pay  the  amount  of  the  insurance 
ftnd  the  expenses  of  oolleotion,  snch  amount  must  be  paid  in  full,  but  if 
the  earn  neared  from  the  aeeeaMieiit  is  insnffieient  to  pay  the  insur- 
ance in  lull,  then  the  eorpenses  of  «olleetiaii,  not  to  eseeed  ten  per  oent| 
may  be  deducted  therefrom. 
Ifsuranob. — Llabtlitt  from  Lofls  ntOM  Dblat  in  Lbttinq  an  Asaisa- 
MEMT  MUST  BA  BoRNi  BT  TBI  Imsitrakcb  ASSOCIATION,  where  it  has 
agreed  to  levy  an  assessment  of  two  dollars  upon  all  the  ineuibers 
belonging  to  it  at  the  tiine  of  the  kappeoiag  of  an  acci<lent,  for  the 
benefit  of  the  beneficiary,  and  it  refuses,  upon  demand,  so  to  do,  and 
thereafter,  and  before  any  assessment  is  levied,  the  number  of  members 
liable  to  contributiou  is  so  materially  decreased  that  an  assesHment 
levied  against  tiiem  will  not  realize  enough  to  satisfy  the  just  claim  of 
the  beneticaary. 

John  M,  Hamilton  and  Charles  C  Gilbertf  for  the  appellant 

Handine  and  Scoit^  for  the  appellee. 

Baker,  J.  On  the  first  day  of  September,  1885,  one  John 
Frohard  was  accepted  as  a  member  of  the  Union  Mutual  Ac- 
cident Association,  and  a  certificate  of  insurance  was  iBsued 
to  him.  On  January  26,  1887,  while  banting  with  a  gun,  he 
accidentally  shot  and  killed  himself.  The  appellee,  Minna 
Frohard,  who  is  his  widow,  and  the  beneficiary  named  in  the 
certificate,  filed  this  bill  in  equity  against  the  corporation,  for 
the  purpose  of  compelling  it  to  levy  an  assessment  of  two 
dollars  for  each  member  of  the  association  liable  at  the  date 
of  the  accident,  for  the  purpose  of  paying  the  amount  of  five 
thousand  dolhirs  specified  in  the  certificate,  or  such  part 
thereof  as  might  be  collected  on  the  assessment,  and  praying 
also  for  general  relief,  and  that  in  the  event  there  was  a  de- 
ficiency in  the  amount  collected  on  tlte  assessment,  the  cor- 
poration and  its  oliicers  be  decreed  to  pay  the  difference 
between  tlie  amount  so  collected  and  five  thousand  dollars. 
Answer  and  replication  having  been  filed,  the  cause  was  heard 
in  the  circuit  court  of  Cook  County,  and  that  court  found  the 
allegations  of  the  bill  of  complaint  to  be  true,  and  entered  a 
decree  in  conformity  with  the  special  prayers  thereof  The 
decree  was  affirmed,  on  appeal,  in  the  appellate  court  for  the 
first  district  and  the  record  was  brought  to  this  court  by  a 
fiirther  appeal. 

Section  2  of  article  4  of  the  by-laws  of  appellant  is  as  fol- 
lows: ''Any  member  who  shall  change  his  occupation  to  any 
other  more  hazardous  than  the  one  in  which  he  was  classified 
wbMi  insttred  shall  immediately  notify  the  secretary  of  such 
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change;  and  any  member  receiving  an  injury  while  engaged, 
temporarily  or  otherwise,  in  another  occupation  more  hazard- 
ous than  the  one  in  which  he  was  engaged  when  insured,  he 
or  his  beneficiary  shall  be  entitled  to  receive  only  such  in- 
demnity as  provided  for  in  the  class  or  occupation  in  which 
he  is  engaged  at  the  time  of  the  injury;  and  such  shall  be 
payment  in  full  upon  the  part  of  the  company." 

Article  14  of  the  by-laws  classified  certificates  of  insurance 
against  accidents,  and  placed  them  in  six  divisions,  designated, 
respectively,  as  A,  B,  C,  D,  E,  and  P.  This  classification  pur- 
ported to  be,  and  was,  solely  upon  the  basis  of  occupations, 
the  least  hazardous  occupations  being  placed  in  division  A, 
the  extra-hazardous  occupations  in  division  F,  and  other 
occupations  in  one  or  another  of  the  intermediate  divisions. 
It  was  provided  in  said  article  that  in  the  event  of  the  death 
by  accident  of  a  member  in  division  A,  a  sum  not  exceed- 
ing five  tliousand  dollars  should  be  paid,  and  that  in  the 
event  of  such  death  of  a  member  of  division  E,  which  was 
detjignated  therein  as  *' hazardous,"  a  sum  not  exceeding  one 
thousand  dollars  should  be  paid.  Merchants  were  placed  in 
division  A,  and  hunters  in  division  E.  A  claim  is  also  made 
by  appellant,  that  subsequent  to  the  issuance  of  the  cer- 
tificate here  in  controversy,  and  prior  to  the  death  of  John 
Frohard,  a  change  was  made  in  its  by-laws,  whereby  the 
amount  to  be  paid  to  a  beneficiary  in  case  of  the  death  by  ac- 
cident of  a  member  in  division  E  was  reduced  from  one  thou- 
sand to  five  hundred  dollars. 

The  certificate  or  policy  of  insurance  which  was  issued  to 
John  Frohard  provided,  among  other  things,  as  follows: 
''  That  John  Frohard,  by  occupation,  profession,  or  employ- 
ment a  merchant,  residing  at  Sparta,  state  of  Illinois,  is 
accepted  as  a  member  in  division  A  of  said  association^ 
subject  to  all  the  requirements  and  entitled  to  all  the 
benefits  thereof,  as  provided  in  the  by-laws;  and  that  said 
member,  in  case  of  death  occurring  through  external,  violent, 
and  accidental  injuries,  is  entitled  to  participate  in  the 
mortuary  or  relief  fund  of  the  association,  not  to  exceed  the 
amount  of  five  thousand  dollars,  which  sum,  or  such  a  part 
thereof  as  may  be  collected  for  that  purpose  by  the  payment 
of  one  regular  assessment  of  two  dollars  ($2)  for  each  mem- 
ber of  the  association  liable  at  the  date  of  the  accident,  shall, 
within  sixty  (60)  days  after  sufficient  proofs  have  been 
received,  be  paid  to  his  wife,  Minna,  if  surviving.  •  •  r  •  It  ii 
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expressly  stipulated  and  agreed  that  in  the  event  of  the 
member  being  either  fatally  injured  or  otherwise  disabled 
while  engaged,  temporarily  or  otherwise,  in  any  act  or  occu- 
pation classed  as  more  hazardous  than  the  one  in  which  he 
is  accepted,  according  to  the  classification  given  by  the  rates 
and  by-laws  of  this  association  (or,  if  not  specially  men- 
tioned, approximating  thereto),  then  an  amount  shall  be  paid 
equal  to  the  rate  of  the  occupation  in  which  the  member  is 
engaged  when  receiving  the  injury,  and  such  amount  shall 

be  payment  in  full  upon  the  part  of  the  association It 

is  expressly  stipulated  and  agreed  that  this  certificate  is 
issued  and  accepted  subject  to  all  the  provisions,  conditions, 
limitations,  and  exceptions  herein  contained  or  referred  to." 

The  principal  contention  of  appellant  is,  that  the  deceased 
was  killed  while  engaged  temporarily  in  an  act  or  occupa- 
tion classed  as  more  hazardous  than  the  one  in  which  he  was 
accepted,  and  that  appellee  is  therefore  entitled  to  recover 
only  the  amount  provided  for  such  hazardous  risk  and  occu- 
pation. The  contention  of  appellee  is,  that  there  was  no 
change  of  occupation,  within  the  meaning  of  the  by-laws  and 
certificate  of  insurance.  The  deceased  was  a  hardware  mer- 
chant He  did  not  follow  the  occupation  of  a  hunter  for  hire 
or  profit  He  was  killed  while  engaged  in  the  act  of  hunting 
as  a  recreation,  and  it  does  not  appear  that  he  had  hunted 
with  a  gun  on  any  occasion  since  the  issuance  of  the  policy, 
other  than  that  upon  which  the  accident  occurred. 

In  our  examination  of  the  provisions  of  the  by-laws  and 
contract  of  insurance,  we  will  first  ascertain  the  proper  con- 
struction to  be  placed  upon  the  former. 

The  language  of  section  2,  as  we  have  heretofore  seen,  is: 
**  Any  member  receiving  an  injury  while  engaged,  temporarily 
or  otherwise,  in  an  occupation  more  hazardous  than  the  one 
in  which  he  was  engaged  when  issued,"  etc.  Occupation  is 
defined  by  lexicographers  to  mean,  '*  that  which  occupies  or 
engages  the  time  or  attention;  the  principal  business  of  one's 
life;  vocation;  employment;  calling;  trade."  The  clnsuifi- 
cation  of  hazards  in  article  14  of  the  by-laws  is  made  upon 
the  basis  of  occupations.  Merchants,  and  those  following 
other  vocations,  are  placed  in  division  A;  grain- ujeasurers 
and  others,  in  division  B;  paper-hangers  and  others,  in  divis- 
ion G;  teamsters  and  others,  in  division  D;  and  boatmen 
and  others,  in  division  E.  The  by-laws  in  question  must 
receive  a  reasonable  construction.    It  would  be  unreasonable 
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and  absard  to  hold  that  the  merchant  who  at  one  time  meais* 
ured  a  few  bushels  of  grain,  at  another  hung  a  few  rolls  of 
wall-paper  upon  his  own  premises,  at  another  drove  a  team 
of  horses  in  a  carriage  or  wagon,  and  at  still  another  rowed  a 
skiff  for  exercise  or  recreation,  became,  within  the  true  intent 
and  meaning  of  these  by-laws,  at  these  several  times,  a  grain- 
measurer,  a  paper-hanger,  a  teamster,  and  a  boatman,  respect- 
ively. The  word  '*  occupation,'*  as  found  in  these  by-laws, 
must  be  held  to  have  reference  to  the  vocation,  profession, 
trade,  or  calling  which  the  assured  is  engaged  in  for  hire  or 
for  profit,  and  not  as  precluding  him  from  the  performance  of 
acts  and  duties  wliich  are  simply  incidents  connected  with  the 
daily  life  of  men  in  any  or  all  occupations,  or  from  engaging 
in  mere  acts  of  exercise,  diversion,  or  recreation.  This  view 
is  not  subversive  of  the  word  '^  temporarily,"  found  in  said 
section  2,  for  there  would  be  full  opportunity  fi>r  giving  force 
and  effect  to  it  in  the  event  a  professional  man,  merchant,  or 
person  in  some  other  calling  should  temporarily  abandon 
such  vociition,  and  for  purposes  of  profit,  or  as  a  means  of 
gaining  a  subsistence,  temporarily  employ  himself  in  some 
more  hazardous  occupation. 

This  construction  of  these  by-laws  seems  to  be  sustained  by 
the  authorities.  In  North  Ameriean  Life  and  Accident  Itu.  Co. 
V.  Burroughs^  69  Pa.  St.  43,  8  Am.  Rep.  212,  there  were  con- 
ditions in  respect  to  the  matter  of  a  change  of  occupation,  and 
the  deceased  was  insured  as  an  earthenware  manufacturer. 
He  received  a  fiatal  injury  frpm  an  accident  which  happened 
wliile  he  was  assisting  in  hauling  hay  on  a  farm  while  he 
was  on  a  visit  to  his  grandfather,  and  it  was  held  there  was 
no  change  of  occupation  or  business,  within  the  meaning  of 
the  policy  there  involved.  In  Stone*9  AdinW  v«  United  Slatee 
Casualty  Co,  34  N.  J.  L.  875,  the  language  of  the  condition 
was:  "  Policy-holders  insured  under  the  preferred  class  will 
not  be  entitled  to  recover  for  injuries  received  in  any  em- 
ployment or  by  any  exposure  either  more  haaardous  in  itself 
or  classified  by  the  company  as  more  hazardous,  than  the 
occupations  named  in  the  preferred  class."  The  deceased  was 
insured  as  a  teacher,  but,  while  overlooking  the  construction 
of  a  building  he  was  having  erected,  fell  from  a  second  stoiy, 
and  was  killed;  and  it  was  held  the  language  of  the  condition 
had  respect  to  employments,  and  not  to  individual  acts.  See 
also  MiUer  v.  Travelers  In$.  Co.,  39  Minn.  548. 

It  is  urged,  however,  that  the  contract  of  insurance 
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tains  Die  words  ^in  anj  act  or  oocopation,*'  instead  of 
the  mere  words  ^in  another  occupation,"  foand  in  the 
by-laws,  and  that  the  words  ''while  engaged,  temporarily  or 
otherwise,  in  an  act "  cannot  be  ignored,  bat  that  they  have 
a  definite  and  clear  meaning,  and  must  be  given  legal  force 
and  effect  It  is  to  be  noted  that  the  words  used  in  the  con- 
tract are  words  selected  and  used  by  the  corporation  itself, 
and  are  therefore  to  be  interpreted  most  strongly  against  it, 
or  that,  at  all  events,  they  are  to  be  construed,  according  to 
their  common  and  literal  meaning,  in  favor  of  the  insured. 

The  provision  of  the  policy  upon  which  is  based  the  claim 
that  the  demand  of  appellee  is  reduced  from  one  under  divis- 
ion A  to  one  under  division  E  is  not  simply  that  if  the  de- 
ceased was  &tally  injured  **  while  engaged,  temporarily  or 
otherwise,  in  any  act  or  occupation  more  hazardous  than 
the  one  in  which  he  was  accepted/'  but  contains  the  further 
requirement,  that  the  *^  act  or  occupation  ^  that  i/rill  be  effect- 
ive to  work  such  reduction  must  he  one  that  is  '^  classed  as 
more  hasardous,  •  •  .  •  according  to  the  classification  given 
by  the  rates  and  by-laws  of  the  association.**  These  words 
last  quoted  are  words  of  limitation,  pertaining  to  and  quali- 
fying  the  terms  ^  any  act  **  and  ^  occupation,''  as  used  in  the 
contract  We  have  already  seen  that  the  classification  'of 
hazards  made  in  the  by-laws  is  predicated  only  upon  occupa- 
tiona  There  is  not,  in  the  by-laws  or  in  the  record,  any  classi- 
fication of  hazards  in  respect  to  acts;  in  other  words,  there  is 
no  act  which  is  classified  as  more  or  less  hazardous  than  an- 
other, and  no  act  which  is  classed  as  more  hazardous  than 
the  occupation  designated  in  the  certificate  of  insurance 
issued  to  the  deceased.  The  case,  then,  does  not  stand  other- 
wise  than  it  would  if  the  word  **  act"  were  not  found  in  the 
contract  The  courts  below  properly  held  that  the  claim  of 
appellee  was  under  divisioki  A,  and  was  for  five  thousand 
dollars.  r 

The  further  point  is  made  that  the  court  erred  in  decreeing  ' 
that  appellant  and  its  proper  oflBcers  immediately  levy  one 
regular  assessment  of  two  dollars  upon  each  member  of  the 
association  liable  to  contribute  at  the  date  of  the  death  of  the 
deceased,  to  wit  January  26,  1887,  and  that  upon  collection 
of  such  assessment,  appellant  and  its  proper  officers  pay  the 
amount  realized  thereon  to  appellee,  and  in  case  the  amount 
realized  from  such  assessment  shall  not  be  sufiicient  to  pay 
the  full  sum  of  five  thousand  dollars,  that  the  association  and 
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its  proper  officers  pay  the  difference  between  the  said  sum  of 
five  thousand  dollars  and  the  amount  so  realized  from  such 
assessment,  to  appellee.  In  the  event  of  the  death  of  a  mem- 
ber from  a  bodily  injury  for  which  a  liability  is  imposed  upoa 
the  corporation,  section  1  of  article  11  of  its  by-laws  provides: 
*'  The  secretary  shall  make  assessment  of  two  dollars  upon 
all  the  members  belonginf;  at  the  time  of  happening  of  said 
injury,  provided  the  amount  in  the  treasury  is  not  sufficient 
to  pay  said  claim;  and  such  amount  so  collected,  less  ten  per 
cent  for  expenses,  shall  be  paid  to  the  beneficiary  when  col- 
lected, and  shall  be  payment  in  full  upon  the  part  of  the 
association,  not  to  exceed  the  amount  of  the  grade  in  which 
injury  was  received. 

The  language  of  this  by-law  is  awkward  and  ambiguous, 
and  we  must  seek  to  give  it  a  sensible  and  reasonable  con- 
struction.  As  we  understand  it,  the  amount  fixed  for  the 
grade  or  division  in  which  the  deceased  member  was  at  the 
time  of  the  fatal  injury  is  the  amount  due  the  beneficiary, 
and  this  is  payable,  primarily,  out  of  moneys  ^  in  the  treas- 
ury," and  if  the  amount  in  the  treasury  is  not  sufficient  to 
pay  the  full  amount  of  the  claim,  then  an  assessment  of  two 
dollars  upon  each  member  liable  is  to  be  made  and  collected. 
If  ihe  amount  so  collected  is  sufficient  to  pay  both  the  ex- 
penses of  assessment  and  collection  and  the  amount  of 
the  claim,  then  the  beneficiary  is  to  be  paid  that  amount  in 
full;  but  in  the  event  the  sum  realised  from  the  assessment  is 
insufficient  to  pay  both  the  claim  and  expenses,  then  ten  per 
cent  of  the  amount  collected  is  to  be  retained  by  the  corpora- 
tion for  expenses,  and  the  residue,  not  to  exceed  the  amount 
of  the  claim,  is  to  be  paid  to  the  beneficiary,  and  is  to  be  re- 
garded as  payment  in  full  upon  the  part  of  the  association. 

Among  the  allegations  in  the  bill  of  complaint  of  appellee 
were  these,  to  wit:  "  The  amount  in  the  treasury  of  said  asso- 
ciation was  not  sufficient  to  pay  the  claim  of  your  oratrix**; 
and  *'at  the  time  of  the  death  of  said  deceased,  the  member- 
ship of  the  said  association  liable  to  contribute  to  the  pay- 
ment due  on  account  of  the  death  of  said  deceased  was  more 
than  sufficient  to  make  up  the  full  amount  of  five  thousand 
dollars,  by  the  payment  of  one  regular  assessment  of  two  dol- 
lars from  each  member  of  the  association  liable  at  the  date 
of  the  accident."  These  allegations  were  not  denied  in  the 
answer  of  appellant,  nor  was  any  claim  made  therein  that  an 
assessment  made  in  accordance  with  the  provitions  of  the 
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certificate  and  by-laws  would  not  have  produced  an  amount 
of  money  sufiBcient  to  have  paid  in  full  both  the  claim  of 
appellee  and  the  expenses  of  the  assessment  and  collection, 
nor  was  any  showing  whatever  made  therein,  or  by  its  evi- 
dence, in  respect  to  the  amount  that  could  be  collected  from 
the  members  liable  at  the  date  of  the  death.  Appellant 
merely  tendered  to  appellee  five  hundred  dollars  as  pay- 
ment in  full  of  her  demand,  and  wrongfully  insisted  that 
was  all  she  was  entitled  to  receive  under  the  certificate  of  in- 
surance. 

The  undertaking  in  the  certificate  was  to  pay  five  thousand 
dollars,  unless  an  assessment  would  not  realize  that  amount; 
and  at  the  bearing  it  was  admitted  by  appellant  that  at  the 
date  of  the  death  of  the  deceased  there  was  not  in  the  treas- 
ury of  the  association  sufficient  money  to  pay  that  amount 
to  appellee,  and  also  that  at  that  date  the  number  of  mem- 
bers liable  to  contribute  was  more  than  sufficient  to  make  up 
the  full  amount  by  the  payment  of  one  regular  assessment  on 
each  member  of  the  association  liable  to  contribute,  if  the 
members  liable  would  all  pa}'  said  assessment.  The  num- 
ber, names,  and  localities  of  the  members  of  the  association, 
and  their  willingness  and  ability  to  pay  assessments,  were 
matters  peculiarly  within  the  knowledge  of  the  corporation, 
and  in  respect  to  which  appellee  was  necessarily  unadvised, 
and  the  corporation  alone  had  charge  of  the  assessments,  and 
knowledge  what  the  expense  of  making  and  collecting  an 
assessment  would  be,  and  it,  better  than  any  one  else,  had 
knowledge  what  amount  of  money  an  assessment  of  two 
dollars  on  each  of  its  members  would  produce.  If  there 
were  facts  known  to  appellant  which  indicated  a  probability 
that  if  an  assessment  had  been  made  as  provided  for  in  the 
contract  and  by-laws  all  the  members  liable  to  contribute 
would  not  have  paid  said  assessment,  then  it  should  have 
alleged  such  facts  in  its  answer,  and  established  them  by  its 
evidence.  If  the  circumstances  were  such  that  an  assess- 
ment would  not  have  realized  a  sufficient  amount  to  satisfy 
the  claim  of  appellee  in  full,  it  was  a  matter  of  defense  that 
should  have  been  set  up  by  appellant  in  its  pleadings,  and 
proven  at  the  hearing.  It  not  having  done  so,  the  averments 
in  the  bill  which  were  not  denied  in  the  answer,  and  the  ad- 
missions of  appellant  introduced  in  evidence  at  the  hearing, 
raised  a  presumption  as  against  it,  it  having  wrongfully  re- 
fused to  make  an  assessment  in  conformity  with  its  contract 
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and  duty,  that  had  sti  h  assessment  been  made,  er  on^^h  money 
would  have  been  collected  thereon  to  have  paid  in  full  the 
claim  of  appellee. 

The  views  we  hare  expressed  on  this  branch  of  the  case 
seem  to  be  in  substantial  conformity  with  those  held  by  other 
courts:  ElkhaH  eU.  Aufn  t.  Htrnghton,  103  Ind.  286;  53  Am. 
Rep.  514;  Kanaa9  Prateetive  Onion  ▼.  Whitt,  36  Kan.  700;  59 
Am.  Rep.  607;  Katuiu  Prot4cUv4  Union  v.  Gardner^  41  Kan. 
397;  Beniz  ▼.  NoHkvmlem  Aid  iit^r'n,  40  Minn.  202;  (fBrien 
V.  Home  Benefit  Society,  46  Hun,  426;  4  N,  Y.  Supp.  275. 

We  may  assume,  then,  that  if  the  assessment  had  been 
made  for  the  benefit  of  appellee  at  the  time  it  should  have 
been  made  by  the  oflScers  of  the  association,  in  the  early  part 
of  the  year  1387,  it  would  have  produced  fiv«  thousand  dol- 
lars,— the  full  amount  of  her  demand.  It  is  at  least  prob- 
able that  by  reason  of  appellant's  wrongful  delay  in  making 
the  assessment,  the  number  of  membera  who  were  at  that 
time  liable  to  contribute  for  the  payment  of  her  claim  has 
materially  decreased,  and  that  the  fund  realised  by  an 
assessment  made  at  a  much  later  date  will  be  insufficient 
to  pay  her  in  full.  The  loss,  if  any,  occasioned  by  the  delay 
would  not  be  owing  to  any  fault  of  appellee,  but  would  be 
directly  traceable  to  the  wrongful  conduct  of  appellant  It 
was  but  equitable  and  just,  therefore,  that  the  decree  entered 
in  the  cause  required  that  in  the  evtent  of  a  deficiency  in  the 
amount  realixed  from  the  assessment  made  in  conformity 
with  the  decree,  appellant  should  pay  to  appellee  the  dif- 
ference between  five  thoosand  dollars  and  the  amount  real- 
ized. 

We  find  no  manifest  error  in  the  reooid,  and  the  jodgment 
of  tiie  appellate  court  is  affirmed. 

AooiDBirr  Iiisuiuifoi— Onuroa  or  OooiTPATiair  or  thb  THScasoc-^A 
iNuikar  who  wm  kUIad  whik  alt—ptiDg  W  go*  oo  a  Moving  tnda  did  BOk 
meet  his  death  **  in  any  •ooupalioa  or  axpo«Bf«  olMwd  by  feka  fwwf  ny  u 
more  hazardooi  than  that  here  giyen,"  within  the  neaniaa  oi  eaob  dbiu% 
as  inserted  in  a  policy  of  accident  inauranca:  Miller  ▼.  TVoaefan  Ina  Ox, 
39  Minn.  548.  For  the  meaning  of  the  term,  **  changing  his  occapatloii,*' 
as  nsad  in  poUoisa  of  acoideivfe  innaaaae,  ate  a«ta  to  iVMA  Amuittm  L,  S 
A.  Imt.  Co.  ▼.  Bwmmjfk^t  S  Am.  Aapw  SISL 

Mutual  BaNanr  Soghtixs— Aasissianmi — Biea  or  a  Baxniousr. 
~  The  designated  beneficiary  of  a  memliar  of  a  mntnal  benefit  assooiatkm 
hfts,  upon  the  death  of  snch  member,  an  interest,  fixed  and  certain,  in  tht 
l>onnty  of  his  donor,  and  he  may  compel  the  association  to  levy  an  assass- 
uieuc  for  its  payment:  Uniom  MmL  Am'n  T.  Momigomu'gf  1^  Miflh.  S87s  H 
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Aou  81  Atpu  519L  TIm  MMMiiatioQ  refum^  or  fbilhig  to  Uirj  wv9k  as 
aanment^  the  benefioiarj  may  mo  for  dMnagoo  for  tho  breooh  of  tiM  eon- 
fcnek:  Darrmo  w.  Fwml^  Fmtd  Soekt^,  116  N.  T.  637;  15  Am.  8t  Rop.  430^ 
And  note.  Saing  opoa  a  policy  iasmod  by  »  miitiud  aeoident  a«ootatioii 
doing  bnrinfiw  npoo  tho  aaMssoMnt  plio,  which  polioy  makao  tho  inottroA' 
a  fnli-nta  mooiber,  aad  proTidoo  that  tho  ram  montioDod  ahall  bo  paid  by 
u  amMimoBt  mado  aooording  to  tho  proritiona  of  tho  by-Iawa,  aad  that 
tlM  amooiatioQ  will  pay  tho  amonnt  raaliaod  from  ono  aaooMmont  upon  all 
Um  Bombofa  at  tho  timo  of  tho  aooidoot^  not  ozoeoding  tho  ram  of  flro 
thousand  doUara,  tho  complainant  moat  alloga  that  aa  aflMMmont  waa  mado 
«od  colloctod,  tho  amount  thereof,  aad  that  payment  waa  iHm^n^tii  aad 
nfnmd:  Dtardmrfw.  QwrnmOg  MwL  Ace.  Ai$\  89  OaL  6891 


Wyiab  fh  ELWooa 

OH  IbLiNOia.  9B1.) 

Hm&iioa  —  Ktidwka.  —  la  aa  aotion  to  Baoortr  damagaa  for  aa  allogad 
naiiaaoa,  owaoca  aad  occapaati  of  proporty  ia  Iho  aaaM  aoighborhood 
may  bo  permitted  to  toatify  that  they  wore  aanoyed  aad  injnrod  by  tha> 
aaaw  naiaaaoe.  Sneh  oTidenoo  ie  admisiiblo,  both  to  abow  the  oxtoni 
aad  dmraeter  of  tho  iojary  aaotaiaed  by  the  plaiotifl^  and  that  the 
aeea  objootod  to  aa  a  amaawro  waa  capaUo  of  iafliotiag  the  ia  jary 
plained  ot 

NuuAKcx.  —  Oim  Who  SusTAiira,  bt  Riason  of  a  Pubuo  HmaAirci^  A 
SpboiaXi  Damaob  Dmrsuunr  from  that  which  ia  oommoo  to  all  may 
maintain  aa  acHoa  for  anoh  damage,  though  there  are  many  other  per^ 
aoao  io|ai«d  to  theiMnm  oxtent  aa  himaelf. 

KuisANcnk  —  A  NuisAwaa  may  bm  Bora  Pmuo  A»a  Pbitatb  at  tb» 
Sams  Timx.  Therefore,  though  the  maintenance  of  a  ooal-ebod  and 
the  operating  of  machinery  therein  may  injnriooaly  affect  the  oooupanta 
of  amny  hooeee  and  atorei,  and  oonatitnte  a  public  nuisance,  yet  an  action 
may  bo  mamtainod  by  a  private  person  for  damages  reonltiog  to  him 
from  ooal-dnst  falling  upon  tho  fomitare,  food*  aad  clothing  to  hia 
house,  and  the  noise  of  the  machinery,  deafening  him  ia  hia  dwelliag 
and  disturbing  the  rest  and  qniet  of  hia  homo,  though  numerous  other 
persona  suffer  simiUur  injuries  and  annoyances  from  the  same  oaaae. 

NuoAifcx.  — RioRT  TO  Maimtaoi  a  NmsAMOB  BT  A  Railwat  Oobpoba* 
noa  ao  aa  to  injure  and  annoy  the  occupante  of  adjoining  bmd  will  ao# 
be  implied  from  the  grant  to  such  railway  of  the  land  on  whioh  saoh 
nuisance  is  constructod  and  operated,  when,  under  the  constitution  and 
laws  in  force  when  the  grant  was  made,  there  could  not  be  allowed  ia 
eondemnatiea  proceedings  any  damages  for  lands  not  taken.  A  simple 
grant  of  land  to  a  railway  will  not  be  presumed  to  have  been  intended 
to  have  any  greater  efikct  than  a  oomiemnatioa  jadgoMnti  Hoaoe  if 
the  grantor  retains  lands  adjacent  to  thoee  granted,  ho  or  his  raooeeaor 
in  interest  has  the  same  right  to  recover  for  the  use  of  the  lands 
granted  injurious  to  the  lauds  reteined,  as  if  no  grant  had  been  made  to 
the  railway  and  ite  righto  were  based  upon  oondemnation  prooeedinga. 

NviBANOB  Cbbatbd  BT  A  RAILWAY  CoRPOBATioii.  ^  A  Hulway  ootpora- 
tion  cannot^  many  years  after  the  construction  of  ite  roa^  ereot  a^ 
AM.  8T.  Rar..  Vol.  XXIII.  -4S 
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aml-ihed^  with  mftchinery  worked  by  steam-power,  and  located  in  the 
heart  of  a  oity,  and  so  operated  at  to  make  a  grinding,  grating  noise  and 
soatter  dost  and  dirt  and  destroy  the  comfort  and  injurs  the  health  of 
the  occupants  of  adjoining  property. 
VuiBANOK.  —  A  Business  Which  is  hot  a  Nuiaaiics  pbr  8i  mat  bkooiik 
Such  bt  Rbason  ot  the  Particular  Locautt  in  which  it  is  situated, 
as  where  a  coal-shed  is  located  in  the  heart  of  a  city,  in  the  midst  of 
stores  and  dwellings,  and  so  operated  as  to  mske  grating  and  grinding 
noises  and  to  scatter  dust  and  dirt^  to  the  injury  and  discomfort  of  the 
occupants  of  adjoining  property. 

Haley  and  O^Donnell,  for  the  appellants. 
Benjamin  Olin  and  0.  W,  Brown,  for  the  appellee. 

Haqbuder,  J.  This  is  an  action  on  the  case,  brought  in 
the  circuit  court  of  Will  County,  by  the  appellee,  Elwood, 
against  the  appellants,  Wylie^  and  Sutherland,  and  also 
against  the  Michigan  Central  Railroad  Company  and  the 
Joliet  and  Northern  Indiana  Railroad  Company,  to  recover 
damages  sustained  by  the  plaintiff  below  during  the  month 
from  June  4  to'  July  5,  1888,  in  the  use,  occupation,  and  en- 
joyment of  his  dwelling-house,  caused  by  the  erection  ai.tl 
operation  by  the  appellants  of  a  large  coal-shed  adjoining 
said  dwelling-house  in  the  city  of  Joliet,  and  the  handling 
therein  of  large  quantities  of  coal  by  means  of  machinery 
driven  by  steam-power,  whereby  intolerable  noises  were  pro- 
duced, and  great  quantities  of  coal-dust  and  dirt  were  cast 
upon  and  into  said  bouse,  which  dust  and  dirt  continually 
settled  down  in  large  quantities  upon  the  furniture,  books, 
food,  clothing,  and  other  things  in  the  housed  to  the  great  an- 
noyance of  the  plaintiff,  and  so  as  to  be  destructive  of  tlie 
comfort  and  health  of  himself  and  his  family,  and  cause  ma- 
terial injury  to  his  possession,  use,  and  enjoyment  of  liis 
home.  Under  the  instructions  of  the  court,  the  jury,  upon 
the  trial  below,  found  the  two  railroad  companies  not  guiity, 
and  returned  a  verdict  of  guilty  against  the  other  defendatitn, 
the  two  appellants  here.  Judgment  was  entered  upon  tiiu 
verdict.  The  appellate  court  has  affirmed  the  judgment,  and 
the  case  comes  here  by  reason  of  a  certificate  of  importance 
granted  by  that  court 

The  dwelling-house  and  the  coal-shed  are  both  located  upon 
the  south  half  of  block  17,  in  Bowen's  addition  to  Joliet.  The 
south  half  of  this  block  lies  between  Jefferson  Street,  on  the 
north,  and  Washington  Street,  on  the  south,  and  between 
Michigan  Street,  on  the  west,  and  Eastern  Avenue,  on  the 
•aat.     On  July  3,  1854,  Joel  A.  Matteson  and  wife  executed  a 
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deed  convejring  to  the  Joliet  and  Northern  Indiana  Raikoad 
Company  the  south  part  of  the  south  half  of  the  block  lying 
between  Michigan  Street  and  Eastern  Avenue,  fronting  south 
on  Washington  Street,  and  having  a  width  or  depth  of  130 
feet.  It  is  claimed  that  this  strip,  130  feet  wide,  was  leased 
by  the  Joliet  and  Northern  Indiana  Railroad  Company  to 
the  Michigan  Central  Railroad  Company,  though  no  such 
lease  was  produced  in  evidence.  On  May  2,  1887,  the  Michi? 
gan  Central  Railroad  Company  leased  the  strip  to  the  appel* 
lant  J.  S.  Wylie,  of  Davenport,  Iowa,  for  three  years,  at  a 
nominal  rental  of  one  dollar  per  year,  for  the  storage  and  sale 
of  coal,  the  lessor  reserving  the  right  to  terminate  the  lease 
if  the  business  should  not  be  conducted  to  the  satisfaction  of 
the  company,  or  the  latter  should  desire  the  property  for  its 
own  use.  The  coal-shed  in  question  was  erected  upon  this 
strip  early  in  the  summer  of  1888,  by  Wylie,  whose  superin- 
tendent or  manager  is  the  appellant  Sutherland. 

On  July  4,  1854,  Joel  A.  Matteson  and  wife  also  executed  a 
deed  conveying  to  N.  D.  Elwood,  the  father  of  the  appellee, 
the  undivided  half  of  that  part  of  block  17  lying  between  the 
south  line  of  Jefferson  Street  and  the  north  line  of  the  strip 
sold  on  the  day  before  to  the  Joliet  and  Northern  Indiana 
Railroad  Company,  said  strip  having  a  depth  or  width  of 
about  145  feet,  and  extending  from  Michigan  Street  to  East- 
em  Avenue.  Appellee  acquired  his  title  as  devisee  under  his 
&ther'8  will,  and  by  deed  from  his  father's  executor.  His 
bouse  is  located  upon  the  strip  so  sold  to  his  father,  and 
fronts  upon  Jefferson  Street.  The  south  line  of  his  lot  adjoins 
the  north  line  of  the  lot  on  which  the  coal-shed  stands,  and 
water  from  the  eaves  of  the  latter  falls  upon  the  lot.  He 
built  his  house,  and  improved  the  grounds  around  it,  and 
occupied  it  as  a  home,  many  years  before  the  ooal-shed  was 
erected. 

The  coal-shed  is  about  610  feet  long,  28  feet  high,  and  from 
54  to  56  feet  wide,  built  of  lumber,  with  a  stone  foundation, 
and  a  roof  covered  with  tarred  paper.  It  is  open  at  the 
west  end  and  oa  the  south  side,  and  has  an  c^n  space  on  the 
north  side  between  the  siding  and  roof^  so  that  the  ooal-dust 
escapes  upon  the  adjoining  premises.  Can  are  switched  from 
the  railroad  tracks  into  the  shed  upon  a  raised  platform.  The 
ooal  is  thrown  into  an  iron  hopper  by  means  of  an  iron  scraper 
operated  by  steam-power,  and  is  then  received  into  an  iron 
conveyer  run  by  steam,  and  lifted  from  20  to  28  feet  high,  and 
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emptied  into  s  drate  or  trough  plated  with  inyn,  and  convyed 
through  the  eame,  and  dumped  upon  the  floor  through  open- 
in^8  in  the  chute.  The  crhed  will  store  24,000  tons  of  coaL 
Ih  June,  1888,  from  1?  to  23  car-loads  of  coal  per  day  were 
delivered  into  it,  each  car-Iowd  holding  from-  12  to  20'  tons; 
about  23  cars  would  be  unloaded  in*  one'  day.  This  pro- 
cess of  lifting,  conveying,  and'  dHimping'  the  coal  by  means 
of  machinery  from  the  top  of  the  shed  to*  the  floor  below,  in 
large  massc>s,  causes  the*  coal  to  brenk*  and  grind  upon  com- 
ing in  contact' with  the  iron  conveyer,  eto.,  and  produces  not 
only  deafening  noises,  but  clouds  of  coal-dust. 

The  evidence  tends  to  show  tha4>  the  locnnty  in  question  is 
in  a  thickly  settled  portion  of  Use-  city,  and  that  there  are 
many  houses  and  stores* near pfaiTftiflPr  residence  on  Jefferson 
Street,  and  also  south  of  Washington  Street,  and' east  and  west 
of  the  other  streets*  above  n»med\  Many  of  theownemi  and  oc- 
cupants of  these  houses  and'  storss  were  put  upon  the  witness- 
stand,  and  swore  that  tliey  also  ^vere- annoy ed  and  injured  by 
the  noises  and  coal-dust  in  question,  in  theme  and  enjoyntent 
of  their  respeotive  properties;  Ini  Couper  v.  AmefofT,  69-  IlL 
317,  we  held  that  such  testimony  was  admissible  to  show  the 
extent  and  character  of  tlie  injury  sustained  by  the  plaintiff*, 
and  as  tending  to  prove  that  the-  nuisancer  objected  to  was 
capable  of  inflicting*  the  injury  complained  of. 

Xt  is  urged,  however,  by  tiie  ap^llant^  that  by  the  tes- 
timony thus  admitted  the  nuisance  was*  shown*  to  have  been  a 
public  one,  and  that  a  private  aicrtion  will' not  lie  ibr  injuries 
suffered  from  a  public  nuisance.  Gouneel*  for  appellante  thus 
State  their  position:  ^^The  annoyance  compiicined  of  by  the 
plaintiff  is  only  such  as-  he  in  common  with  the  public  is  sub- 
jected to,  and  therefore*  he  cannx)t  bsrve'a  pidvato  action  to 
redress  his  supposed  injury."* 

Undoubtedly  the  general  rule  is,  that  public  or  common 
nuisances,  which  are  defined  by  Blackstone  to  be  those  **  which 
affect  the  public  and  are  an  annoyance  to  all  the  king's  sub- 
jects," can  only  be  proceeded  aguinnt  by  indictment,  but  it  is 
also  a  well-established  rule,  that  where  a  person  sustains,  by 
reason  of  a  public  nuisance,  a  special  damage  diflbrent  from 
that  which  is  common  to  all,  he  is  not  preclude<l  from  main* 
taining  his  action  for  such  damage:  Wood  on  Nutsances,  sees. 
ffl«,65S. 

'The  doctrine  that  special  damage  must  be  shown,  m  order 
tbTUstify*  a  private  action  for  injury  growing  out  of  a  pubiie 
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nuiaance,  had  its  origiu  in  the  ooneideration  of  .naiaanoeB  grow- 
ing out  of  obfitructioiia  to  Jiighwaya  and  navigable  atreamlB. 
For  instancfiy  if  a  man  dug  ji  ditoh  AcrosB  a  public  highw&y, 
the  traveler  would  have  no  action  £ar  the  inconvenienoe  wbkh 
he  suffered  from  the  interruption  in  comtmon  with  tbe'Te8itt)f 
the  public;  but  if  fads  horse  fell  into  the  ditohy-and  was  killed, 
he  would  thereby  aufier  a  apeciai  damage  not  eommon  io 
others. 

The  strictness  of  the  original  rule  hae  been  greatly  modi- 
fied since  the  days  of  Lord  .Coke,  fieeovery  may  be  had  for 
damages  which  are  .consequential  aa  well  as  direct:  Wood  on 
Nuisances,  .sees.  "OSO,  621.  An  individual  who  receives  actual 
damage  from  a  nuisance  may  maintain  a  private  suit  for  his 
own  injury,  although  there  may  he  many  others  in  the  same 
situation:  Larmng  v.  Sviiiky  4  Wend.  10;  21  Am.  Dec.  80. 
The  doctrine  now  is,  that  a  nuiaaiice  mfiy  be  at  the  same  time 
both  public  and  private.  The  use  of  a  steam-engine  in  a 
crowded  street  may  be  a  public  nuisance,  but  in  a  case  where 
the  smoke  from  it  also  injured  the  goods  in  a  man's  shop,  and 
made  his  dwelling  micomiurtable,  it  was  held  to  be  such:a 
private  nuisance  as  would  give  him  a  right  of  action:  Wood 
on  Nuisances,  sec.  649.  In  Francis  v.  Schoellkopf^  53  N.  Y. 
152,  it  was  held  that,  Blthough  tlie  stench  from  a  tannery  in- 
jured a  large  number  of  houses,  yet  the  plaintiff,  whose  dwell- 
ing was  made  uncomfortable  and  almost  uninhabitable,  was 
jentitled  to  sue  for  her  particular  injury. 

In  the  case  at  bar^  if  the  coal-dust  falhs  upon  the  furniture, 
food,  and  clothing  in  ap|)ellee's  house,  he  suffers  a  special 
damage  to  his  own  property,  even  though  it  be  true  that  coal- 
dust  from  the  same  coal-shed  falls  upon  the  man  who  passes 
on  the  street  in  front  of  his  door,  or  upon  similar  articles  of 
property  in  his  neighbor's  house.  If  the  noise  of  the  grindmg 
machinery  deafen  him  in  his  own  dwelling,  the  rest  and  quiet 
which  he  is  entitled  to  enjoy  in  his  home  are  disturbed,  and 
he  is  none  the  less  injured  because  the  home  of  hia  neighbor 
is  rendered  unendurable  from  the  same  cause.  Injury  to  a 
vested  right  is  a  sufficient  special  damage  to  maintain  an  ac- 
tion against  the  promoter  of  a  public  offense:  Wood  on  Nui- 
sances, sec.  656u  As  was  said  in  Francis  v.  Schoellkopf,  53 
N.  Y.  152:  '*It  is  no  defense  for  a  wrong«doer,  when  called 
upon  to  compensate  for  the  damages  sustained  from  his  wrong- 
ful act,  to  show  that  he,  by  the  same  aot,  inflicted  a  like  in- 
jury upon  numerous  other  persona." 
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Wc  therefore  think  that  the  court  below  committed  no  error 
in  overruling  the  motion  of  the  defendants  to  exclude  the 
plaintiff's  evidence,  inasmuch  as  the  plaintiff  was  entitled  to 
maintain  his  action,  even  though  the  nuisance  in  question 
could  be  regarded  as  a  public  one. 

The  next  error  assigned  by  the  appellants  is  the  refusal  of 
the  trial  court  to  give  certain  instructions,  which  stated  to  the 
jury,  in  substance,  that  the  Michigan  Central  Railroad  Com- 
pany would  haVe  had  the  right  to  erect  and  operate  the  ma- 
chinery in  the  coal-shed  upon  the  alleged  ground  that  such 
operation  was  a  lawful  railroad  use  of  the  right  of  way,  and 
that  the  company  had  a  right  to  license  Wylie  to  do  what 
it  could  itself  thus  do;  that  the  original  owner  of  the  south 
half  of  block  17,  by  his  deed  to  the  lessor  of  the  Michigan 
Central  Railroad  Company,  received  a  consideration,  thereby, 
for  all  future  injury  to  the  portion  of  the  block  retained  by 
him  growing  out  of  such  lawful  railroad  use  of  the  part  so 
deeded  and  sold;  that  therefore  appellee,  holding  title  under 
such  original  owner,  is  without  redress  for  the  damages  occa- 
sioned by  such  use.  We  are  of  the  opinion  that  there  was  no 
error  in  the  refusal  of  the  instructions  in  question,  for  the  rea- 
sons hereinafter  stated. 

The  charter  of  the  Joliet  and  Northern  Indiana  Railroad 
Company  has  not  been  introduced  in  evidence,  and  therefore 
it  does  not  appear  whether  or  not  that  company  had  any  au- 
thority to  lease  the  property  to  the  Michigan  Central  Railroad 
Company;  and  if  it  did  so  lease  it,  it  does  not  appear,  in  the 
absence  of  such  lease  and  of  the  charter  of  the  Michigan  Cen- 
tral Railroad  Company  from  the  record,  whether  or  not  the 
latter  company  was  authorized  to  make  the  lease  to  Wylie. 
Nor  does  it  appear,  from  either  of  the  deeds  above  referred  to, 
DT  otherwise,  that  the  land  on  which  the  shed  stands  was 
^conveyed  to  the  Joliet  and  Northern  Indiana  Railroad  Com- 

• 

*pany,  or  held  by  it  as  right  of  way.  But  we  will  treat  the 
case,  as  the  counsel  on  both  sides  seem  to  do,  as  though  the 
Michigan  Central  Railroad  Company  was  the  lessee  of  the 
Joliet  and  Northern  Indiana  Railroad  Company,  and  as  though 
-the  coal-shed  stood  upon  the  railroad  right  of  way,  and  as 
-though  the  appellants  were  authorized  to  use  the  shed  and 
Hlie  machinery  in  it  for  the  same  purposes  for  which  their 
lessor  could  have  used  it. 

1.  The  deed  from  Matteson  to  the  Joliet  and  Northern  In* 
iiiana  Railroad  Company  did  not  recite  that  the  strip  therein 
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dopcribed  was  conveyed  for  the  purpose  of  constructing  a  rail- 
road,  or  for  any  purpose  connected  with  the  construction  w 
Qse  of  a  railroad,  or  for  any  purpose  connected  with  the  pres- 
ervation, occupation,  and  enjoyment  of  a  railroad.     It  was  a 
simple  conveyance  of  land  in  fee-simple,  without  any  refer- 
ence to  the  use  to  which  it  was  to  be  applied.    When  it  was 
made,  no  part  of  the  Joliet  and  Northern  Indiana  railroad 
had  been  built.     Moreover,  the  deed  was  executed  in  1854, 
while  the  constitution  of  1848  was  in  force.     Under  that  con- 
stitution, compensation,  in  condemnation  proceedings,  was 
only  awarded  for  the  land  takjen,  and  not  for  damages  to  the 
land  not  taken.     It  cannot  be  claimed  that  a  simple  deed  or 
grant  of  land  for  right  of  way  to  a  railroad  company  will  be 
presumed  to  have  any  greater  effect   than  a  condemnat%>Q 
judgment     It  is  said  that  as  condemnation  proceedings  are 
presumed  to  consider  and  include  all  damages  suffered,  so 
deeds  of  rights  of  way  are  presumed  to  include  all  damages 
arising  from  a  proper  construction  of  the  improvement.     But 
it  is  difficult  to  understand   how,  under  the  constitution  of 
1848,  where  the  owner  only  received,  as  the  result  of  the  con- 
demnation proceeding,  compensation  for  the  land  taken,  and 
not  damages  to  the  land  not  taken,  a  deed  of  land  to  a  rail- 
road company,  made  when  that  constitution  was  in  force,  can 
be  presumed  to  have  been  in  consideration  both  of  compensa- 
tion for  the  land  conveyed  and  of  future  damages  to  the  land 
not  conveyed,  in  the  absence  of  anything  on  the  face  of  the 
deed  to  show  that  the  land  was  conveyed  for  any  particular 
purpose,  or  that  the  parties  had  in  mind  any  damages  to  ac- 
crue to  other  land:  Chicago  etc.  R\j  Co,  v.  Smithy  111  111.  368; 
Chicago  etc.  R.  R.  Co,  v.  Loeb,  118  111.  203;  59  Am.  Rep.  341. 
The  position  of  appellants  is,  that  the  consideration  of  the 
deed  from  Matteson  to  the  Joliet  and  Northern  Indiana  Rail- 
road Company  included  not  only  the  value  of  the  strip  130 
feet  wide  thereby  conveyed,  but  also  all  damages  thereafter  to 
result  from  the  construction  and  operation  of  the  railroad  to 
the  strip  145  feet  wide,  deeded  the  next  day  to  N.  D.  Elwood. 
In  Chicago  etc.  R'y  Co.  v.  Smith,  111  111.  363,  we  said:  *»A 
mere  conveyance  of  a  tract  of  land  might  not  give  to  the 
grantee  the  right  to  make  any  use  of  it  which  would  injuri- 
ously affect  any  other  land;  for  the  law  would  attach  the 
eanie  condition  as  in  general  exists  with  respect  to  the  hold- 
ing of  all  land,  — that  the  owner  shall  so  use  it  as  not  to  pro- 
duce injury  to  another;  but  in  the  case  before  us  there  is  the 
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iprani  &r  this  very  use  itaelf,  which  will  injuriously  affect 
•other  landy  and  for  no  other  use." 

The  doctrine  announced  in  some  of  the  tezt-books  that 
where  land  has  been  acquired  for  railroad  purposes  by  deed 
or  grant,  as  well  as  by  condemnation,  all  damages  to  the  por- 
tion of  the  owner's  land  not  taken,  for  which  an  action  wouM 
lie  at  common  law,  are  presumed  to  have  been  considered  in 
fixing  the  price,  may  well  be  applied  to  iruch  a  deed  or  grant 
made  in  this  state  since  the  constitution  of  1870  went  into 
force.  That  instrument  provides  that  "private  property  shall 
not  be  taken,  or  damaged,  for  public  use  without  just  com- 
pensation." But  the  doctrine  can  certainly  have  no  reference 
to  a  simple  deed  made  before  the  adoption  of  the  constitution 
of  1870,  and  containing  no  statement  of  any  use  which  was  to 
be  made  of  the  land  conveyed.  It  is  to  be  noted  that  the 
point  here  discussed  is,  not  whether  there  was  any  remedy  for 
injury  to  the  land  not  taken  before  the  adoption  of  the  consti- 
tution of  1870,  but  whether  damages  for  such  injury  could  be 
regarded  as  paid  for  by  the  price  named  in  such  a  deed,  con* 
veying  the  land  taken,  as  the  deed  above  described.  We  think 
that  such  could  not  be  the  efifect  of  the  deed. 

2.  In  any  case,  where  the  doctrine  contended  for  can  be  ap- 
plied, it  only  contemplates  that  the  grantor  or  those  holdii^ 
under  him  shall  be  prevented  from  recovering  damages  for 
such  injuries  as  arise  from  the  proper  construction  of  the 
road,  and  such  as  necessarily  result  from  or  attend  upon  its 
ordinary  and  prudent  operation.  Railroads  are  a  public  ne- 
cessity and  a  public  benefit  Many  inconvenienees  and  an- 
noyances grow  out  of  their  operation  which  must  be  borne  by 
the  public.  The  passage  of  a  train  of  ears  upon  the  street 
of  a  city  or  town  is  necessarily  attended  with  noise,  with 
the  emission  of  smoke,  with  detention  at  the  crossings,  etc. 
Ko  recovery  can  be  had  for  injuries  suffered  from  such 
causes. 

But  a  railroad  company  has  the  power  to  do  certain  things, 
which  it  h&s  also  the  discretion  to  do  in  particular  ways  and 
at  particular  places.  It  needs  grounds  upon  which  it  may 
receive  and  discharge  its  freight  and  passengers.  It  may  uae 
its  right  of  way  for  such  purposes.  Its  discharge  of  a  certain 
kind  of  freight  at  one  place  upon  its  right  of  way  may  work 
serious  injury  to  property  owners,  while  its  discharge  of  the 
same  at  another  place  thereon  may  not  produce  any  sooh  in- 
jury.   The  seleotion  of  a  locality  where  damages  are  inflioted. 
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io  preference  to  one  where  damages  will  not  be  ififlicted,  can* 
not  be  said  to  be  necessary  to  the  ordinary  and  prudent  operas 
tion  of  the  road. 

In  tbe  present  case, the  company,ar those  authorised  bj  ity 
thirty-three  or  thiity-iour  years  after  the  original  construc- 
tion of  the  roady  esected  this  coal-shed,  and  placed  in  it  a  new 
contrivance,  worked  by  steam-power,  for  unloading  coal,  in 
the  heart  of  a  city,  in  a  locality  thickly  settled  and  sur- 
rounded by  residences  and  stores,  creating  thereby  grinding, 
grating  noises,  and  scattering  dust  and  dirt  that  destroy  the 
comfort  and  injure  the  health  of  those  living  upon  the  ad- 
joining  property.  Here  was  a  new  use  of  the  right  of  way, 
not  contemplated  at  the  time  of  the  original  grant,  not  re- 
sorted to  for  many  years  thereafter.  The  construction  of  the 
shed  in  1888  could  not  have  been  anticipated  by  appellee, 
who  built  his  bouse  in  1876,  and  began  to  occupy  it  in  1881. 

This  structure,  though  not  a  nuisance  per  «e,  became  such 
by  reason  of  the  particular  locality  in  which  it  was  situated. 
It  is  as  much  the  duty  of  a  railroad  company  as  of  an  indi- 
vidual to  so  use  its  property  as  not  to  injure  others.  The 
question  whether  or  not  the  coal-shed  and  its  machinery  were 
located  in  a  proper  place  was  fairly  left  to  tbe  jury  by  the  in- 
structions of  the  court 

In  Illinois  etc.  £.  £.  Co.  v.  Grabill^  60  III.  241,  where  a 
cattle-pen,  kept  by  the  railroad  company  near  the  premises  of 
the  plaintiff,  was  the  source  of  noxious  smells,  rendering  such 
premises  unwholesome  and  uninhabitable,  it  was  held  that 
auch  indispensable  structures,  even  though  the  right  existed 
to  erect  them  in  the  heart  of  a  city,  ought  to  be  located  at 
such  a  distance  from  populous  neighborhoods  as  to  avoid  the 
injurious  results  produced  by  them. 

In  Cooper  v.  Bandally  59  111.  317,  which  was  an  action  for 
damages  to  plaintiff's  premises  arising  from  a  flouring-mill 
on  a  lot  near  such  premises,  which  threw  upon  them  chaff, 
dust,  dirt,  and  other  impurities,  the  following  instruction  was 
approved:  **A  flouring-mill  is  not  necessarily  a  nuisance, 
nor  unlawful  in  its  use,  management,  or  purpose.  A  man  has 
a  right  to  erect  a  mill  in  a  proper  place,  —  to  run,  use  it,  etc., 
in  a  proper  manner;  •  •  •  .  and  if  said  mill  is  in  a  proper 
place,  used  and  operated  in  a  proper  manner,  and  without 
material  injury  to  the  possession  or  reversionary  right  or  in- 
terest of  plaintiff,  jury  should  find  for  defendants."  *'  Mate- 
rial injury  "  was  there  defined  to  be  a  real,  and  not  imaginary 
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or  fanciful,  interference  with  the  reasonable  enjoyment  of  tli0 
property. 

In  Whitney  y.  Bartholomew,  21  Conn.  213,  the  action  was 
for  damages  to  plaintiff's  property  by  reason  of  a  carriage 
factory  and  blacksmith-shop  occupied  by  defendant  on  hia 
own  land  adjoining  the  lot  on  which  stood  the  plaintiff's 
dwelling-house.  It  was  shown  that  cinders,  ashes,  and  smoke 
from  the  chimneys  of  the  shop  were  thrown  upon  plaintiff's 
lionse,  land,  clothes,  etc.,  and  that  the  ashes,  etc.,  fell  into  her 
well,  etc.  Judgment  for  plaintiff  was  affirmed,  and  it  was 
there  held  that  the  factory  and  shop  were  not  nuisances  per 
<e,  but  that  '*  the  shop  was  erected  and  the  business  pursued 
in  an  improper  place";  that  some  things,  not  unlawful,  be- 
come so  "  in  respect  to  the  time,  place,  or  manner  of  their 
performance";  that  defendant  was  bound  to  use  the  shop, 
even  though  on  his  own  land,  so  as  not  to  injure  his  neigh- 
bor; ^*that,  of  trades  which  are  lawful,  some  may  be  nui* 
sances  in  cities,  which  are  harmless  in  the  country." 

Shively  v.  Cedar  Rapids  etc,  Ry  Co.^  74  Iowa,  169,  7  Am. 
St.  Rep.  471,  was  an  action  against  a  railroad  company  to 
recover  damages,  wherein  it  appeared  that  the  company  built 
and  maintained  stock-yards  within  sixty  feet  of  plaintiff's 
lot  for  the  use  of  shippers  over  the  road,  and  that  there  were 
emitted  therefrom  foul  odors,  which  rendered  plaintiff's  house 
almost  uninhabitable,  and  endangered  his  health,  etc.  It  was 
claimed  that  the  yards  were  necessary  to  the  operation  of  the 
road,  and  that  the  odors  could  not  be  prevented  even  where 
the  yards  were  properly  conducted.  Judgment  for  plaintiff 
was  sustained,  and  the  court  said:  ^'It  is  not  shown  that  they 
[the  odors]  are  unavoidable,  nor  does  it  appear  that  the  yards 
might  not  have  been  located  at  another  place  where  they 
would  have  met  the  necessities  of  the  road  and  its  patrons." 

It  was  also  left  to  the  jury,  by  the  instructions  in  this  case, 
to  say  whether  this  particular  mode  of  handling  coal  and  un- 
loading  it  from  cars  was  a  proper  mode  or  not.  If  unloading 
coal  in  this  shed  with  such  machinery  upon  the  company's 
right  of  way  was  a  part  of  the  necessary  operation  of  the  road, 
plaintiff  could  not  be  precluded  from  a  recovery  for  injuries 
thereby  suffered,  unless  such  process  of  unloading  was  pru- 
dent,  careful,  and  proper. 

We  perceive  no  error  in  the  record  which  would  justify  a 
reversal.  The  judgment  of  the  appellate  court  is  accordingly 
a  tinned. 


Nov.  1890.]  Wacabbb  v.  Pbopli.  688 

VVIBAVOB  — PUBLfO  NviBANOI  AbATSD  AT  IlTSTAHOI  OVPsirATI  PaRTT. 

—A  priTate  eitiieii  Ma  only  Ab«te  a  pnblio  nuiiaaoe  when  it  beoomet  an  ob* 
■knietioii  to  Ui«  nMgaam  of  hit  private  right:  Brown  t.  De  Orqf,  60  N.  J.  I* 
409;  7  Am.  St.  Rep.  794,  and  note.  In  case  of  a  pnblic  nniMuioe,  equity  will 
interfere  at  the  instance  of  a  private  individual  only  when  the  complainant 
■offers  some  private,  direct^  and  material  damage:  Van  Wagenen  t.  Cooney^ 
45  M.  J.  Bq.  94;  Wemm  w.  WaMum  etc  Co.,  IS  Allen,  96;  90  Am.  Deo. 
181,  and  note.* 

NviSAHOB.  —  No  OQO  oan  to  nto  hit  property  m  to  create  a  nnitance,  or 
have  property  which  it  a  uuitanct  where  located:  State  t.  Yopp,  97  N.  O. 
477;  2  Am.  St  Rep.  305;  CMll  ▼.  Ekistjnan,  18  Miun.  324;  10  Am.  Rep. 
184;  Nevine  r.  CUy  qfPeona,  41  IlL  602;  89  Am.  Dea  392. 

HuuANOK.  — -  A  lawful  bmtinets  may  be  to  carried  on  at  to  become  a  nui- 
aanee:  Nercroee  t.  Thomae^  61  Me.  603;  81  Am.  Deo.  688;  Roue  t.  BtUler, 
19  N.  J.  Eq.  294;  97  Am.  Dec  664;  BurdiU  r.  Sweneon,  17  Tex.  489;  67  Am. 
Dee.  666. 

NunANcnL  —  Where  the  aett  of  a  railroad  oompany  amount  to  a  legal 
nuisance  to  the  oocupantt  of  dwelling-houset  adjacent  to  the  track  com- 
plained o(  it  cannot  jnttify  tuch  acta  on  the  ground  of  neoeitity  and  ad* 
▼erae  uteri  PemuifimmiaJL  E.  Oo.  ▼.  Thomjpmm^  46  K.  J.  Eq.  870l 
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JVRT  TUAL  — RmmAL  ov  iHBTBUonoN.  —Where  a  trial  oonri  throwi 
■tide  all  inttmetioot  atked  by  ono  or  both  of  the  partiet,  and  givet 
inttmotiont  of  itt  own,  the  latter  most  fairly  inttmot  the  jury  on  all 
the  legal  questions  involved  in  the  case,  and  it  mutt  appear  that  no 
nijnry  wat  tullered  by  the  losing  litigant  by  the  refnsal  of  the  inttruc- 
liont  atked  by  him. 

Obiminal  Probxcutioh. — LffBTBuarioics  to  a  Jubt  that  Thst  Mutr  vm 
Sattsfud  7R0if  THS  E^TiDBNOB  that  the  killing  waa  done  under  an 
honett  belief  cm  the  part  of  the  defeudant  that  it  wat  neceasary  to  save 
himself  from  death  or  great  bodily  harm  it  erroneont,  if  the  accused  it 
on  trial  for  murder  and  claims  that  the  killing  wat  in  telf-defense.  It 
it  tufficient  that  the  jmry  believe,  from  evidence,  the  ettential  facta  of 
hit  defente,  and  they  may  to  believe  though  tuch  faott  are  not  thown 
to  their  satisfaction. 

CRIMINAL  P&osEctrrioN  —  Rbasokabls  Doubt.  —  The  court  thonld  not 
refuse  an  instruction  that  '*  a  reasonable  doubt  it  one  which  arises  from 
a  careful  and  impartial  consideration  of  all  the  evidence,  and  which,  in 
the  graver  trantactiont  of  life,  would  caute  a  prudent  and  reatonable 
man  to  hetitate  and  paute.** 

John  R.  Edeuj  F.  M.  Wright^  and  M.  W.  Matthew$j  for  the 
plaintiff  in  error. 

Oeorge  Huntj  attomey^general,    John   E.  Jennings^  staters 
aitameyf  and  Horace  5.  Clark,  for  the  people. 
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MAaBiOAB,  .X  At  tbe  Nev^ember  term,  1888,  of  1^  ^fcnit 
ooart  of  Moultrie  Ckranty,  the  plaintiff  jn  error,  Frank  W. 
'Waeaser,  and  one  Owen  M.  Babb,  were  indicted  for  the  tnnr* 
der  of  John  R  Cline,  in  said  county,  on  May  17,  I8818.  A 
trial  was  had  Ai  the  April  term,  1889,  of  said  court,  which 
resulted  in  a  trerdiot  of  not  guilty  as  te  Babb,  and  a  disagree- 
ment of  the  jury  as  to  the  plaintiff  in  error.  Afterwards,  in 
Jane,  1889,  the  eaiise  -was  remoyed  by  change  of  yenue  to  the 
circuit  court  of  Champaign  County,  where  a  second  trial  was 
had,  in  November,  1889,  and  by  the  verdict  of  the  jury  the 
defendant  was  fonnd  .guilty  of  manslanghtec,  and  his  punish* 
ment  fixed  at  twenty^five  years  in  the  penitentiary.  Judg- 
ment was  rendered  upon  the  verdict,  after  the  overruling  of 
motions  for  new  trial  and  in  arrest  of  judgment. 

In  the  neighborhood  where  the  farms  of  these  parties  were 
located,  the  public  road  runs  north  and  south;  Wacaser 
lived  on  the  east  side  of  the  road;  notik  of  him,  and  on  the 
west  side  of  the  road,  lived  Bryan,  a  brother-in-law  of  Cline, 
while  still  farther  to  the  north  lived  Cline,  the  deceased. 
North  of  his  house,  and  in  the  northeast  corner  of  his  farm, 
Bryan  had  a  pasture  containing  ten  acres,  inclosed  by  a 
board  fence  on  the  north,  and  by  a  boerd  and  wire  fence  on 
the  west  Wacaser  had  vented,  and  planted  in  corn,  some 
land  belonging  to  his  father,  and  lymg  north  of  Bryan,  end 
he  also  owned  some  land  to  the  west  of  Bryan.  The 
land  of  Bryan  lying  west  of  hiB  paetdire  had  been  recently 
plowed. 

Westward  from  the  public  road,  and  along  the  fence  on  the 
north  side  of  Bryan's  pasture,  runs  a  *'  turning  row,"  which 
is  wholly  upon  the  land  belonging  to  Wacaser,  or  rented  by 
him  from  his  father.  Prior  to  the  homicide,  there  had  been 
some  dispute  between  Bryan  or  Cline  and  Wacaser  as  to  the 
boundary  Hne  between  the  Wacaser  land  and  the  Bryan 
land;  plaintiff  in  error  had  expressed  his  unwillingness  that 
Cline  should  go  upon  his  land;  he  seems  to  have  claiu«eJ 
that  Bryan's  north  fence  was  upon  his  land,  and  there  is 
something  in  the  evidence  to  the  effect  that  he  had  onee  had 
Bryan  indicted. 

Early  on  the  morning  of  May  17,  IS^-^S,  plaintiff  in  error 
sent  three  men  to  work  in  his  field  lying  wef<t  of  Bryan's 
pasture.  Shortly  afterwards  he  himself  started  in  a  wagon 
with  his  hired  man,  named  Babb,  and  a  boy  about  fifteen 
years  old,  named  Cunningham,  to  go  to  the  same  field  for  Uic 
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purpose  of  planting  potatoes.  He  traveled  northward  on  the 
public  road  until  he  reached  the  northeast  corner  of  Bryan's 
pasture,  then  turned  from  the  public  road  into  the  turning 
row,  and  drOTe  westward  along  the  turning  row  until  he  had 
reached  a  point  about  seventy-five  or  one  hundred  yards  west 
of  the  northwest  corner  of  Brvan's  inclosure.  Here  he  looked 
back  and  saw  the  deceased  driving  a  team,  behind  which  he 
was  walking,  from  the  public  road  into  the  turning  row.  He 
hallooed  to  Gline,  and  motioned  to  him  to  go  southward  on 
the  public  road,  but  Cline  turned  into  the  turning  row  and 
drove  westward.  Plaintiff  in  error  then  gave  the  reins  to 
Cunningham,  jumped  out  of  the  wagon,  remarking,  "There 
comes  a  man  I  dOn't  want  to  cross  my  land,"  and  went  east- 
ward towards  the  deceased.  The  latter  in  the  mean  time 
turned  his  team  southward  upon  Bryan's  land  and  along  the 
west  fence  of  Bryan's  pasture,  and,  throwing  the  lines  over 
the  second  or  third  post  of  the  fence,  returned  to  meet  Wacaser. 
A  fracas  then  occurred  between  the  two  men,  near  the  north- 
west comer  of  the  pasture,  in  the  turning  row,  or  a  few  feet 
south  of  it,  and  near  the  west  fcnee  of  the  inclosure. 

During  the  fracas,  the  plaintiff  in  error  stabbed  Cline  with 
a  knife  or  dirk.  The  deceased  went  through  the  fence  into 
the  pasture,  and,  while  going  southeast  towards  Bryan's 
house,  fell  upon  the  ground,  and  died  befere  reaching  the 
house. 

We  forbear  entering  into  a  detailed'  discussion  of  the  evi- 
dence, as  the  case  must  be  reversed  and  sent  back  for  another 
trial  for  the  reasons  hereinafter  stated.  It  was  sought,  upon 
the  trial  below,  to  justify  the  homicide  upon  the  ground  of 
self-defense.  It  is  claimed  upon  the  part  of  the  defendant 
that  the  fetal  blow  was  given  under  circumstances  sufficient 
to  create  in  his  mind  a  well-grounded  belief  that  he  was  in 
danger  of  losing  his  life  or  suffering  great  bodily  harm.  It 
was  for  the  jury  to  say  whether  or  not  the  theory  of  self-de-  j 
fense  was  established,  but  it  was  important,  under  the  cir*  , 
cuniBtances  of  the  case  as  disclosed  by  the  record,  that  they 
should  be  accurately  instructed. 

The  defendant  asked  the  trial  court  to  give  twenty  instruc- 
tions, all  of  which  were  refused.  The  trial  judge  then,  of  his 
own  motion,  gave  and  read  to  the  jury  an  instruction  written 
and  prepared  by  himself.  No  instructions  seem  to  have  been 
asked  by  the  prosecution,  but  whetlier  such  was  the  fact  or 
not,  DO  other  InBtruction  than  that  prepared  by  the  court  was 
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given.    The  instmctioii  so  given  ia  verj  long,  oonsisting  of 
thirty-six  paragraphs. 

In  HiU  y.  Parsons^  110  JIl.  107,  all  the  instructions  re- 
quested by  both  sides,  seven  on  behalf  of  the  plaintiffs  and 
eight  on  behalf  of  the  defendants,  were  refused,  and  three  in« 
Btructions,  carefully  prepared  by  the  court,  were  read  to  the 
jury.  In  that  case  it  was  said:  ^'Whether  any  of  defendants' 
instructions  contained  correct  propositions  of  law  or  not  ia 
not  a  material  inquiry  here,  as  the  instructions  given  by  the 
court  fairly  instructed  the  jury  on  all  legal  questions  involved 
in  the  case.  No  injury  was  done  by  the  refusal  of  the  instruc- 
tions prepared  by  them."  It  may  be  laid  down  as  a  sound 
rule  that  where  the  trial  court  throws  aside  all  the  instruo- 
tions  asked  by  one  or  both  of  the  parties,  and  prepares  written 
instructions  of  its  own,  the  latter  must  fairly  instruct  the  jury 
on  all  the  legal  questions  involved  in  the  case,  and  it  must 
appear  that  no  injury  has  been  done  to  the  defeated  party  by 
the  refusal  of  the  instructions  asked  by  him.  As  to  more  than 
a  dozen  of  the  instructions  which  the  defendant  in  this  case 
requested  the  court  to  give,  it  is  not  claimed  that  they  were 
erroneous,  but  it  is  insisted  that  their  substance  was  embodied 
in  the  instruction  prepared  by  the  court  This  is,  for  the  most 
part,  true.  But  we  think  that  the  twenty-sixth  paragraph  of 
the  given  instruction  was  calculated  to  mislead  the  jury.  ItB 
first  clause  is  as  follows:  '^  If  a  man  kills  another,  and  the 
killing  be  proven  or  admitted,  and  then  sets  up  self-defenae 
as  a  defense  to  the  indictment,  the  jury  ought  always  [to]  be 
satisfied  from  the  evidence  that  the  killing  was  done  under 
an  honest  belief  on  the  part  of  the  defendant  that  it  was  ne- 
essary  to  save  himself  from  death,  or  great  bodily  harm/'  etc 

Instructions  which  require  the  proof  to  be  such  as  to  pro- 
duce ''  satisfaction  "  in  the  minds  of  the  jury  have  been  sev* 
eral  times  condemned  by  this  court.  In  Herrick  t.  Gary,  83 
111.  85,  which  was  a  civil  case,  the  instruction  was:  '^The 
plaintiff  must  show,  by  the  evidence  in  the  case,  to  the  satis- 
faction of  the  jury,"  etc.  We  tliere  said  of  this  language:  ''It 
places  the  standard  of  the  degree  of  proof  required  higher 
than  the  law  demands  in  controversies  of  this  character.  It 
is  enough  that  the  jury  shall  believe  from  the  evidence  that 
the  essential  facts  are  true.  The  jury  may  so  believe,  al- 
though the  same  may  not  be  shown  by  the  evidence  to  the 
satisfaction  of  the  jury.  This  instruction  requires  not  merely 
that  the  evidence  shall  produce  belief,  in  the  mind  of  the  jury, 
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of  the  facts  alleged,  bat  that  such  belief  shall  be  so  strong  as 
to  be  satisfactory.  This  is  perhaps  not  quite  so  strong  as  to 
require  a  belief  beyond  a  reasonable  doubt,  but  it  approxi- 
mates  it,  and  which  is  only  required  in  criminal  cases.  The 
mind  cannot  well  be  said  to  be  satisfied  as  to  a  given  propo- 
sition so  long  as  such  matter  remains  at  all  in  doubt  For 
this  reason  the  instruction  must  be  condemned." 

Later,  in  Orave$  v.  Colwell^  90  111.  612,  also  a  civil  suit,  an 
instruction,  which  required  a  fact  to  be  proved  "  to  the  satis- 
faction of  the  jury,"  was  interpreted  as  requiring  the  prepon- 
derance of  proof  to  be  so  greatly  in  favor  of  such  fact  at  to 
satisfy  their  minds, — "a  thing  which  could  only  be  accom- 
plished by  producing  a  state  of  moral  certainty,  or  in  other 
words,  by  proving  beyond  a  reasonable  doubt"  such  fact 

Later  still,  in  Alexander  v.  Peopky  96  111.  96,  the  principle 
announced  by  the  civil  cases  was  applied  to  a  criminal  case. 
In  the  Alexander  case,  the  accused  sought  to  show  that  he 
was  justified  or  excused  in  conmn'tting  the  homicide,  and  the 
condemned  instruction  told  the  jury  that  it  was  ^'incumbent 
upon  the  defendant  satisfactorily  to  establish  such  defense." 
We  there  said:  ''This  is  stating  the  rule  of  evidence  broader 
than  the  law  will  warrant.  The  statute  provides  that  he  is 
only  bound  to  prove  the  circumstances  that  justify  or  excuse 
the  homicide  as  any  other  fact  is  to  be  proved,  and  as  this  in- 
struction cast  upon  the  accused  what  may  have  well  been 
understood  to  be  a  higher  degree  of  proof,  it  is  plainly  erro- 
neous, and  may  have  prejudiced  the  defense." 

In  view  of  the  interpretation  thus  given  by  this  court  to  the 
language  used  in  the  above-quoted  clause  of  the  given  in- 
struction, the  clause  in  question  must  he  regarded  as  erro- 
neous. 

Again,  the  ninth  instruction  asked  by  the  defendant  should 
have  been  given.  It  is  as  follows:  ''  A  reasonable  doubt  is 
one  which  arises  from  a  careful  and  impartial  consideration 
of  all  the  evidence,  and  which,  in  the  graver  transactions  of 
life,  would  cause  a  prudent  and  reasonable  man  to  hesitate 
and  pause."  This  definition  of  '* reasonable  doubt"  may  not 
be  quite  so  full  and  accurate  as  the  definition  already  ap- 
proved of  by  this  court  in  a  number  of  cases  {Spies  v.  People^ 
122  111.  1;  8  Am.  St  Rep.  320),  but  it  is  substantially  the  same 
as  that  laid  down  in  Dxmn  v.  People^  109  111.  635.  The  defend- 
ant was  entitled  to  have  the  jury  instructed  as  to  what  a 
reasonble  doubt  was.  if  he  submitted  an  instruction  correctly 
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defining  that  term;  We  find  no  definition  of  masonable  doubt 
in  the  inBtrnction  given  by  the  court,  which  embodies  the  full 
meaning  conveyed  by  the  refused  inetruetion. 

For  the  reasons  here  indicated,  the  judgment  of  the  circuit 
court  is  reversed^  and  the  cause  is  remsnded  to  that  court 


HoMiciDB  —  Inbtbuctiohs.  «-Io  homieide  ouet  ths  fbUowing  imtmclioa 
may  be  properiy  rafuMd  by  the  eoart:  "  If  the  jury  believed  from  tftie  eH- 
deiioe  there  was  a  reasonable  belief  in  hia  [the  prisoner's]  mind  of  som«  great 
personal  injury  or  bodily  harm  abont  to  be  eomm-tfced  on  him  by  the  deeeaaed, 
and  that  there  was  reasonable  ground  on  hia  part  to  believe  that  he  was  ia 
danger  of  great  bodily  harm  from  the  daooasody  w^ietber  it  aetoaliy  existed 
or  not,  the  killing,  under  the  cireauistaooes,  would  be  exenaable ":  Dtqtrm 
V.  Siaie^  33  Ala.  380;  73  Am.  Dec  423L  The  court  cannot  properly  tnstmol 
the  jury  that  the  accused  must  satisfy  the  jury  beyond  a  reasonable  doabi 
that  the  homicide  was  justifiable:  People  v.  Sfhryver,  42  If.  Y.  1;  1  Am.  Repw 
480;  iStoifan  t.  Prople,  63  N.  T.  164;  13  Am.  Rep.  402. 

CftiMnfAL  Law — RiAaoRABLS  Dodbt.  —  Aa  to  what  ■  the  meaniiig  of 
"  reasonable  doubt,**  aa  used  in  instructions  in  criminal  tmm^  see  Qatmtm  ▼• 
PeopU^  127  lU.  607;  U  Am.  St.  Rep.  147,  and  note;  Spia  ▼.  Ptoph^  122  DL 
1;  3  Am.  St  Rep.  320;  Cwnmonwealih  v.  Wd)§ier,  6  Cush.  276;  62  Am.  Dea 
711;  BWard  v.  State.  30  Tex.  367;  94  Am.  Dea  317;  LiUte  r.  State,  89  AU. 
99;  Jone$  t.  State^  90  Ala.  628;  Cavender  v.  8M9^  126  Ind.  47;  People  t. 
Bemmerl^^  87  CaL  117;  CommomoeaUk  r.  ilUler^  139  P*.  Si.  77;  aii«i^  pu  ITQl 
and  note. 

Criminal  Law  —  iMSTRucnoN^-RsASOHABLi  Doctbt.  —  One  on  trial  for 
crime  may  demand  a  concise  instruction  npon  the  question  of  reaaonable 
doubt:  State  r.  MeKinoe,  102  Mo.  620.  An  aceosed  is  not  rsquired  to  prove 
his  innocence  beyond  a  reasonalile  doobti  Leum  v.  Able,  29  Tex.  App.  lOBw 
Where  the  evidence  shows  sn  attack  upon,  defendant  by  th*  deesaasd» 
whereby  he  might  have  apprehended  danger  to  hia  life,  it  is  error  to  refuse 
to  charge  the  jury  that  if  the  evidence  raised  a  nasonable  doubt  of  mnrder 
iu  the  second  degree,  they  must  acquit:  T^any  v.  (kfmmomweaUk,  121  Fk.  Sk 
165}  6  Am.  St  Rep.  77«. 
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MAsmtfl  AHD  Sbrvaiitb.  —  Iv  Two  ob  Morb  Psbsoxs  abb  Bvoaqbb  in 

the  performance  of  their  several  parts  of  a  work,  it  ia  the  duty  of  each 
to  use  reasonable  care  to  avoid  injury  to  the  servants  of  the  other. 

The  Neglioskci  or  Two  or  Mors  Persons  Creates  a  Joikt  ahd  Sev- 
eral LiABiLiTT  against  Them  foT  injuries  resulting  therefrom  when 
they  are  acting  together  to  accomplish  a  common  porpoes^  thongh  the 
work  was  apportioned  among  them. 

Nboligenoe,  when  Joint.  —  If  A  ia  to  fix  the  location  of  %  refrigerator 
plant  and  to  provide  a  truss  or  support  for  a  tank,  and  B,  when  this  is 
done,  is  to  erect  a  stand  and  put  the  tank  upon  the  support  so  fur* 
Dished,  and  A  is  negligent  in  not  providing  sufficient  enpport^  and  1^ 
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knowing  fhe  inraffioiency  of  moh  snppoii,  Aireoto  ono  c(f  Im  MnpkQrMt 
to  work  npon  ^e  tank*  and  it  Ula  by  rMoon  of  the  uunffioienoy  of  Um 
■npport  and  injures  tuoh  employee,  A  and  B  are  Jointly  and  aevecally 
answerable  to  him  for  the  damage  suffered  by  such  injury. 

Kbolioxncb. — Thjit  thb  Nkgliobnob  ov  a  Third  Fartt  CoMCirRRSD 
with  that  of  the  defendant  in  producing  the  injury  is  no  defense. 

SnDBsiOB — iMFBAOHiifo  WiTinuB.  —  Where  a  witness  testifies  to  a  par* 
tionlar  state  of  facts,  he  may  be  asked,  on  cross-examination,  whether  he 
did  not  at  a  prior  designated  occasion  testify  to  a  certain  state  of  facts, 
and  if  he  answers  that  he  does  not  recollect,  his  testimony  given  on 
sueh  prior  oocasioii  may  be  introduced  in  evidence  to  show  that  ho  did 
•o  testify. 

BVIDKNOB.  ^  Tm    SCATBESNT   OV  A    SUPBRIMTBNDSNT  OV  A    CSORPORATIOir 

TO  AH  OrJiGSR  OV  Anothkr  Corporation,  that  supports  provided  by 
the  latter  to  support  a  tank  are  insufficient,  is  admissible  in  evidence 
•gainst  both  corporations  to  show  that  eadi  had  notioe  of  such  insufli* 
eienoy. 

BriDRNOB  Ck>]CPETBirr  am  AOAiirsr  Etthkr  ov  Srterax.  DsvBarDAiiTB  may 
be  admitted  against  the  defendant  in  respect  to  whom  it  is  competent^ 
and  its  use  and  application  limited  by  proper  instructions. 

WrrMRssn.  »  A  Stooxholdrr  is  mot  Ooupktsnt,  under  the  common  law, 
to  testify  in  favor  of  the  oorporation. 

liABTXR  IB  Anbwbrablb  vor  thb  Nbouobngb  OV  HIS  Sbbyahtb  bt  Whxoh 
Akothbr  n  Ibjurbd,  though  such  negligence  consists  in  failing  to  do 
an  act  in  the  manner  in  which  the  master  directed  the  servant  to  do  it. 


Lm  KoMtiiur^  W*  O.  Kueffner^  and  M.  MiUard.  for  the  ap- 
pellants. 

O.  B.  BwmeU^  R.  A.  HalbwU  and  Flannum^  and  Rafter^  for 
the  appellea 

Shops,  J.  The  judgment  of  aflSrroanoe  rendered  by  the 
appellate  court  is  conclusive  upon  all  questions  of  fact  It 
must  be  presumed  that  the  facts  were  found  to  be  sufficient 
to  maintain  the  plaintiff's  cause  of  action  against  each  of  the 
defendants,  and  that  the  negligent  conduct  of  each  contrib- 
uted to  the  death  of  the  intestate. 

The  principal  question  arises  upon  objection  to  the  first  in- 
struction given  at  the  instance  of  plaintiff.  That  instruction 
told  die  jury,  in  effect,  that  if  the  evidence  warranted,  thej 
might  find  either  or  both  of  the  defendants  guilty,  and  was,  as 
said  by  counsel,  '^  baeed  upon  the  supposition  that  there  was 
a  joint  liability.'*  It  is  insisted  with  great  earnestness  that 
these  defendants  could  not  be  jointly  liable,  because,  as  it  is 
said,  they  did  not  co-operate  and  unite  in  the  commission  of 
a  tort,  and,  in  respect  of  their  negligence,  that  the  brewing 
company  owed  the  deceased  no  duty,  and  that  where  negli« 
gence  is  relied  upon  as  the  ground  of  recovery,  the  duty  most 
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be  joint,  in  order  to  make  the  liability  joint  If  this  was  so,  it 
would  necessarily  be  presumed  from  the  judgment  of  affirm- 
ance that  the  facts  sustained  the  right  of  recovery.  Upon 
looking  into  the  evidence,  however,  it  will  be  found  that  it 
sustains  the  allegations  of  the  declaration. 

It  is  shown  that  the  ice-machine  company  undertook  to 
erect  a  refrigerator  plant  for  the  brewing  company,  at  its 
brewery,  which  included  a  large  iron  tank.  The  brewing 
company  was  to  fix  the  location  for  the  plant,  and  make  and 
put  in  proper  supports  for  the  tank.  It  selected  its  engine- 
room  for  this  purpose,  and  the  iron  tank  was  to  be  set  upon 
supports  eighteen  or  twenty  feet  from  the  ground.  To  do 
this,  part  of  the  roof  of  the  engine-house  was  cut  away,  and 
one  side  of  the  tank  was  to  rest  upon  one  wall  of  the  engine- 
room,  and  the  other  was  supported  by  a  truss  made  of  two 
wooden  beams,  fourteen  inches  wide  and  seven  inches  thick, 
twenty-four  feet  long,  bolted  together;  and  these  beams  were 
further  strengthened  by  a  hog-chain.  The  hog-chain  con- 
sisted of  two  iron  rods,  anchored,  one  in  the  north  and  the 
other  in  the  south  wall  of  the  engine-room,  and  joined  together 
in  the  center  of  the  supporting-beams  by  a  swivel.  Timbers 
were  laid  from  this  truss  to  and  upon  the  east  wall  of  the 
engine-house,  and  upon  this  structure  the  iron  tank  was 
placed,  extending  three  feet  over  the  beam,  so  that  the  greater 
portion  of  the  weight  of  the  tank  rested  upon  the  truss.  It  is 
shown  that  when  the  truss  was  completed,  the  superintendent 
of  the  ice-machine  company  told  the  president  of  the  brewing 
company  that  it  was  insufficient,  and  never  would  support 
the  tank,  who  replied,  in  substance,  that  it  would  do.  With- 
out further  objection,  the  ice-machine  company  plaoed  the 
tank  on  the  support  as  intended  by  the  brewing  company. 
After  the  tank  was  up,  the  superintendent  of  the  ice-maohine 
company  directed  the  intestate,  with  others,  to  go  upon  the 
roof  of  the  engine-house  and  fit  in  it  the  beater.  The  tank 
was,  at  the  time,  being  filled  with  water;  and  while  the  in- 
testate was  on  the  roof,  in  compliance  with  such  direction,  the 
truss  gave  way,  the  tank  fell,  taking  with  it.  part  of  the  roof 
of  the  engine-house,  and  precipitating  Keifer  to  the  flooiLof 
the  engine-room,  whereby  he  was  killed. 

Under  the  state  of  facta  alleged  and  shown,  it  was  the  duty 
of  each  of  the  defendants,  in  the  performance  of  their  several 
parts  of  the  work,  to  use  reasonable  care  to  avoid  injury  to 
tbe  servants  of  eitlier,  and  to  third  persons.     If  Dennerty,  the 
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BCiperintendent  of  the  ice-machine  company,  knew,  as  he  told 
Helm,  that  the  truss  provided  by  the  brewing  company  would 
not  support  the  tank,  he  was  guilty  of  negligence  in  sending 
the  intestate  to  work  upon  the  tank  while  it  was  being  filled 
with  water.  On  the  other  hand,  it  was  the  plain  duty  of  the 
brewing  company,  when  it  undertook  to  provide  the  support,  to 
make  it  sufficient  to  sustain  the  tank  when  filled  with  water. 
The  purpose  of  the  erection  of  the  tank  was,  that  it  might  be 
filled  with  water,  and  the  disastrous  consequences  of  an  in- 
sufficient support  could  be  readily  foreseen.  That  the  tank 
fell  because  of  the  insufficient  support  furnished  by  the  brew- 
ing company  is  determined  by  the  judgment  of  the  appellate 
court  But  if  this  were  not  so,  there  is  evidence  tending  to 
show  it  was  wholly  insufficient,  and  that  knowledge  thereof 
was  brought  home  to  the  brewing  company  before  the  tank 
was  placed  thereon* 

It  is,  however,  claimed  that  if  either  defendant  has  been 
guilty  of  negligence  resulting  in  injury  to  the  intestate,  it  is 
their  several  negligence,  and  cannot  be  charged  against  the 
other  defendant '  The  evidence  shows,  beyond  dispute,  that 
both  defendantB,  in  respect  to  the  matters  being  considered, 
were  acting  together  to  accomplish  a  common  purpose.  It  ie 
true,  the  work  was  apportioned  among  them;  but  this  does  not 
change  the  common  purpose  and  object  of  their  several  acts. 
The  brewing  company,  as  we  have  seen,  was  to  fix  the  loca- 
tion of  the  plant,  and  provide  the  truss  or  support  for  the 
tank.  When  this  was  done,  the  ice-machine  company  was  to 
erect  a  plant,  and  put  the  tank  upon  the  support  so  furnished. 
The  parts  acted  by  each  company  looked  alone  to  the  erection 
and  completion  of  the  refrigerator  plant  As  said  by  the  ap- 
pellate court:  ^  The  brewing  company  was  negligent  in  pro- 
viding a  structure  which  was  unsafe  and  insufficient,  whereby 
deceased  incurred  an  extra  peril,  when  at  his  work,  not  inci- 
dent to  his  employment  The  ice-machine  company  was  neg- 
ligent in  directing  deceased  to  work  in  this  place  of  danger,  it 
having  knowledge,  and  he  being  without  notice  or  knowledge, 
of  such  danger,  and  the  successive  concurrent  negligence  of 
appellants  thus  united  in  causing  the  death  of  Keifer." 

In  Cooley  on  Torts,  Ist  ed.,  684,  it  is  said:  ^  In  general,  the 
negligence  of  third  parties  concurring  with  that  of  the  de- 
fendant to  produce  an  injury  is  no  defense.  It  could,  at  most, 
only  render  the  third  party  liable  to  be  sued  also,  as  a  joint 
wrong-doer '^  North  Pennsylvania  R.  IL  Co.  v.  Mahoney^  57 
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Pa.  St.  187;  Cleveland  ete.  R.  R.  Co.  v.  Terry,  8  Ohio  St.  570. 
In  Hilliard  on  Remedies  for  Torts,  178,  the  law  is  thus  stated: 
•*  One  injured  by  the  concurrent  negligence  of  two  persons 
may  maintain  a  joint  action  against  them.  Thus  where  th« 
trains  of  two  companies  using  the  same  track  come  in  collis- 
ion, an  action  is  maintainable  against  them  jointly  for  the 
injuries  incurred ":  Colegrove  t.  New  York  and  New  Haven 
R.  R.  Co.,  20  N.  Y.  492;  75  Am.  Dec.  418.  Deering,  in  his 
work  on  negligence  (sec.  395),  says:  *' An  adion  lies  against 
two  persons  jointly  superintending  a  work  which  was  so 
negligently  done  that  it  caused  injury  to  the  plaintiff;  and  it 
makes  no  difference  that  one  rendered  his  services  to  the 
other  gratuitously'':  Hawke^worth  t.  Thotnpeon,  98  Mass.  77; 
93  Am.  Dec.  187.  And  again:  ^  When  separate  and  indepen- 
dent acts  of  negligence  of  two  persons  are  the  direct  cause  of 
a  single  injury  to  a  third  person,  it  is  impossihlo  to  determine 
in  what  proportion  each  contributes  to  the  injtrry.  Either 
is  responsible  for  the  whole  injury,  and  this,  though  his  act 
alone  might  not  have  caused  an  inju-ry,  and  though,  without 
fault  on  his  part,  the  same  damages  would  have  resulted  from 
the  act  of  the  other":  See  Slater  v.  MereereoM,  M  N.  Y.  138. 
In  Wharton  on  Negligenee,  sec.  788,  the  rule  is  stated  to  be, 
that  '*if  two  or  more  persons  are  jointly  concerned  in  a  par- 
ticular act,  they  may  be  sued  jointly.*  And  so  if  several 
persons  are  jointly  bound  to  perform  a  duty,  they  are  jointly 
and  severally  liable  for  omitting  to  perform,  or  for  performing 
it  negligently.  All  persons  who  co-operate  in  an  act  directly 
causing  injury  are  jointly  liable  for  its  consequences,  if 
they  acted  in  concert  or  nnited  in  causing  a  single  injury, 
even  though  acting  independent  of  each  other:  1  Shearman 
and  Bedfield  on  Negligence,  sec.  122.  In  Cuddy  v.  Rom^ 
46  Mich.  696,  41  Am.  Rep.  178,  it  was  held  that  an  act 
wrongfully  done  by  the  joint  agency  or  co-operatien  of  several 
persons,  or  done  contemporaneously  by  them  without  concert, 
renders  them  liable;  and  it  waH  held  that  if  a  passenger  on 
one  vessel  is  injured  by  its  collision  with  another,  in  conse- 
quence of  the  negligence  of  the  officers  of  both,  he  has  a 
right  of  action  against  them  jointly.  See  also  BUme  v.  XXcU*- 
ion,  5  Allen,  81;  81  Am.  Dec  727;  Oeopsr  t.  EaOem  T.  Co., 
75  N.  Y.  116;  2  Thompson  on  Negligenee,  1088.  In  fFoftos^, 
St.  Louie,  and  Paeifie  R'y  Co.  v.  ShackkU  106  HI.  MM,  44  Am. 
Rep.  791,  which  was  a  case  where  a  passenger  upon  one  train 
pt  cars  was  killed  by  the  collision  with  the  train  of  another 
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coiapany  using  the  same  track,  through  the  mutual  negli- 
gence of  the  servants  of  the  two  companies,  we  said:  '*We 
ase  of  opinion  the  public  interests  will  be  best  subserved  by 
adhering  strictly  to  the  long  and  well  established  principle, 
tliat  one  who  has  received  an  actionable  injury  at  the  hands 
of  Iwo  or  more  wrong-doers,  all,  however  numerous,  are  sever- 
ally liable  to  him  for  the  full  amount  of  damages  occasioned 
by  such  injury,  and  the  plaintiff  in  such  case  has  his  elec* 
tion  to  sue  all  jointly,  or  he  may  bring  his  separate  action 
against  each  or  any  one  of  the  wrong-doers." 

There  can,  in  sach  case,  be  no  apportionment  of  damages 
as  between  the  several  parties  whose  negligent  acts  and  con- 
duct have  contributed  to  the  injury.  Nor  can  one  of  the- 
wrong-doers  compel  contribution  from  the  other.  There  can 
be  but  one  recovery  for  the  damages  sustained,  and  this,  as 
we  have  seen,  may  be  several  as  against  each  wrong-doer 
whose  act  or  negligent  conduct  has  contributed  to  produce  the 
injurious  result;  and  where  the  negligence  of  two  or  more 
persons  directly  concurs  to  produce  the  injury,  although  oner 
may  have  undertaken  one  part,  and  another  another  part, 
and  the  negligence  occurs  in  the  performance  of  each  of  the 
several  parts  of  the  work  which  directly  contributes  to  pro- 
.  duce  the  injury,  all  will  be  jointly  liable.  The  test  seems  to 
*  be,  whether  or  not  the  negligence  of  each  directly  contributed 
in  producing  the  injurious  result.  Here  the  brewing  company 
intended  that  its  defective  support  should  be  used  as  it  was 
used,  and  it  having  express  notice  of  the  insufficiency  thereofi 
it  became  responsible  to  any  one  injured,  while  exercising  due 
care,  from  the  use  to  which  it  was  thus  applied  by  its  direc- 
tion and  supervision;  and  the  ice*machine  company,  with 
knowledge  of  its  insufficiency,  went  on  and  placed  the  tank 
thereon,  and  thereby  became  responsible  for  injuries  to  any  of 
its  servants  it  might  send  to  work  upon  the  tank  without  giv- 
ing them  notice  of  the  danger  to  which  they  were  exposed. 
Here  the  negligence  of  each  of  these  defendants  directly  con- 
curred in  producing  the  death  of  Keifer. 

It  is  urged  that  the  court  erred  in  the  admission  of  evidenoe. 
The  witnesses  Marion  and  Gaines  testified  at  the  trial  that  if 
the  swivel  in  the  hog-chain  had  not  been  defective  the  truss 
-would  have  supported  from  sixty  thousand  to  one  hundred 
thousand  pounds.  On  cross-examination,  plaintiff  showed 
by  them  that  they  testified  at  the  coroner's  inquest  upon  the 
body  of  Keifer,  and  having  identified  the  transcript  of  their 
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testimony,  as  taken  down  by  the  coroner,  and  signed  by  fhem, 
they  were  asked  if  they  did  not  state  in  that  examination  thai 
the  hog-chain,  if  perfect,  would  have  sustained  about  thirty 
tons,  to  which  they  answered  they  did  not  recollect.  Plain- 
tiff, in  rebuttal,  introduced  in  evidence  that  portion  of  the 
witnesses'  testimony  to  which  their  attention  had  been  called, 
which  showed  they  did  so  testify.  Their  deposition  before 
the  coroner  had  been  read  to  and  signed  by  these  witnesses, 
and  on  cross-examination  their  attention  had  been  par- 
ticularly directed  thereta  This  evidence  was  offered  by  way 
of  impeachment,  and  was  entirely  competent.  The  mode  of 
examination  seems  to  have  conformed  to  the  rule  in  reference 
to  examinations  in  respect  of  written  instruments:  1  OreenL 
Ev.  452-465. 

It  is  also  insisted  by  the  defendant  the  brewing  company 
that  the  statements  and  declarations  of  Dennerty,  the  su- 
perintendent of  the  ice-machine  company,  were  improperly 
admitted  in  evidence.  The  testimony  to  which  this  objection 
applies  is  that  of  the  witness  Stith,  that  he  had  heard  Den- 
nerty tell  the  man  who  built  the  tank  and  brought  it  to  the 
brewery  to  put  it  where  the  brewing  company  told  him  to  put 
it,  and  to  Dennerty's  own  testimony,  that  he  told  Heim  that 
the  supports  were  not  strong  enough  to  sustain  the  weight  of 
the  tank.  In  respect  of  the  latter,  it  is  clearly  competent 
against  both  defendants,  as  tending  to  show  that  each,  prior 
to  the  erection  of  the  tank,  had  notice  of  the  insufficiency 
of  the  truss  to  sustain  the  weight  to  which  it  was  to  be  sub- 
jected. The  testimony  of  Stith  was  clearly  competent  as  against 
the  ice-machine  company.  Dennerty  was  its  superintendent 
in  charge  of  the  work,  and  his  direction  was  the  direction  of 
his  company.  If  incompetent  as  against  the  brewing  com- 
pany, the  rule  would  be,  that  it  must  be  admitted  against  the 
defendant  in  respect  of  whom  it  is  competent,  and  its  use  and 
application  limited  by  proper  instructions.  If  the  testimony 
was  proper  for  any  purpose,  its  admission  was  not  error.  The 
plaintiff  here  sues  in  a  representative  capacity,  and  the  de- 
fendants, if  natural  persons,  would  have  been  incompetent 
to  testify  as  witnesses  in  the  cause.  The  brewing  company 
was  a  corporation,  and  Heim,  being  its  president,  and  a  stock- 
holder therein,  was  interested,  and  therefore  incompetent  to 
testify  generally  on  behalf  of  the  corporation,  when  called 
adversely  to  the  plaintiff.  At  common  law,  a  stockholder, 
being  interested  in  the  eventof  the  litigation,  was  not  allowed 


Not.  1890.]    Cohsolidatxd  Ice-machinb  Go.  v.  Ekifbb.    696 

to  testify  generally  in  favor  of  the  corporation:  Thr€t$her  t. 
Pike  CouTUy  R.  U,  Co.,  25  111.  393. 

It  is  urged  that  the  court  erred  in  refusing  to  allow  the  de- 
fendant the  brewing  company  to  prove  its  directions  to  its 
foreman  to  build  a  sufficient  truss.  This  is  not  error  of  which 
that  company  can  complain.  Its  foreman  did  afterwards  tes- 
tify, without  objection,  to  the  directions  given  him.  But  if 
this  was  not  so,  the  master  is  liable  for  the  acts  of  his  servant 
within  the  scope  of  his  employment.  The  act  of  the  servant 
in  providing  the  structure  was,  in  law,  that  of  his  employer, 
and  the  servant's  failure  to  obey  instructions  will  not  exoner- 
ate the  master:  Chicago  and  Northwestern  Ry  Co.  v.  Sweit^ 
45  111.  197;  92  Am.  Dec.  206;  Wood  on  Master  and  Servant, 
860;  Beach  on  Contributory  Negligence,  sec.  130;  Wharton 
on  Negligence,  sec.  282,  note;  Patterson  on  Railway  Accidents, 
829,  330. 

We  have  carefully  considered  the  several  points  made  by 
counsel,  and  are  of  opinion  that  there  is  in  this  record  no  error 
requiring  a  reversal  of  the  judgment  of  the  appellate  court, 
and  it  will  accordingly  be  affirmed. 


MiUmB  AMD  SSRVAMT  — LlABILnT  OV  ICASm  VO  THnU>  PbRSOHS  fOB 

NsGUOBZiOB  OF  SxRVART. — The  nutstar  ii  liable  for  all  negligence  of  hie 
aerranii^  rasnlting  in  injuries  to  third  persons,  within  the  scope  of  their  em- 
ployment: Stevenson  ▼.  Jopt  152  Mass.  46;  Charlock  r.  Fred,  125  N.  T.  367; 
and  this  ia  tme,  aren  though  the  serrants  may  hare  acted  against  the  mlea 
and  instmctions  of  the  master  aa  to  the  manner  of  performing  their  dntieat 
PiUsbm^  etc.  R'y  C^  ▼.  SIMAb,  47  Ohio  Si.  887;  21  Am.  St.  Rep.  840,  and 
note;  PcweU  ▼.  Deveneif,  3  Gush.  300;  60  Am.  Dec.  788;  OarreiKen  ▼.  Du^nekel^ 
M  Mo.  104;  11  Am.  Rep.  406. 

Mabters  AMD  Skrvants.  — Where  a  servant  of  a  master  whoae  business  ia 
that  of  loading  oara  for  a  railway  company  assists  the  employees  of  the  com- 
pany in  moving  a  car,  and  beoomea  injured  through  their  negligence,  he  may 
racover  of  the  company,  if  hia  assistance  waa  necessary  to  expedite  his  maa- 
ter'a  business:  Bonner  ▼.  Bryani,  79  Tex.  640. 

NaoiJOBNai,  whxn  Joiht — Liabiutt  of  Pabtibs  CoMMirmro.— Par> 
ties  oo-operating  in  the  commission  of  an  act  tending  toward  a  common  end 
are  jointly  and  severally  liable  for  negligence  ooncurred  in  by  them,  which 
results  in  injury  to  another:  Note  XoStaU  v.  Boffce,  20  Am.  St.  Rep.  461; 
eiting  ViUage  qfCarterwiUe  v.  Cook,  129  IlL  162;  16  Auk  St.  Rep.  248^  and 
axtended  note  260-257. 

WlTHBSB^    ImPBAOUMBUT    OF,   BT    CONTRADIOTOBT   StATXHBNTS. — When 

upon  cross-examination  a  witness  denies  or  fails  to  remember  that  on  a  for- 
mer oooasion  he  made  statements  inconsistent  with  his  testimony  on  the  trial, 
evidenca  that  he  did  make  such  statements  is  admissible  to  impeach  him, 
opon  the  establishment  of  a  proper  and  sufficient  predicate:  Levif  v.  Staie^ 
28  Tex.  App.  203;  19  Am.  St  Rep.  826;  HeddUs  v,  Ciacago  etc  B'y  Co..  77 


SM  ANDBaaoN  «;  Qbucc  [lUiiioii^ 


Wis.  228;  »  Am.  SL  Bap.  lOA;  Loj^t.  iir4»<&  i?rilMla(ft  tew  On^  187  Fa. 
Bi  336;  ^ei&er  ▼.  ilmifMom  78  Wis.  679;  Wikim  ▼.  ITtten,  137  P*.  St.  209| 
ilfiea/0  T.  Peflp20;  184 IlL  401;  Floyd  r.  ThomoM,  108  K.  a  83;  OmakatU, 
ih^^.  TVter,  ISGoL  41|  Id  Am.  Si.  Rep.  185,  andnotab 
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[IM  ILUWOIS,  660.] 

JmusDionoH.  ^  A  Oooiitt  Cqvbc  ur  TuiTimnit  nr  ybm  Ibamaam  ov  rsm 
Common-law  JuBisoionoir  ooafaxMl  nporn  it  bf  ttetata^  m  entitladl  to 
the  same  presumptions  in  favor  of  its  jnrisdiotioii  as  the  oiraiiit  oonrtsi 
or  any  other  ooarts  of  record. 

BxaounoH.  —  VAiUANOB  BRTWEsir  A  JuDOMSirr  AMD  Air  BxxcDTiov  does 
not  render  the  latter  Toid,  if  it  is  shown  to  be  inteodedt  Issned,  and  en- 
forced as  an  execution  npon  the  fbraer. 

JUDOMXNT  AND  EzBCDTioN  ~~  Vabxanok.  —  That  »  jodgmeat  was  entered 
or  an  ezeentlon  issued  in  favor  of  James  M.  for  the  use  of  G.  W.  H.« 
when  the  only  aotion  was  by  Jane  M.,  for  the  nse  of  G.  W.  fl.,  is  not 
iaAaX.  to  proceedings  nndar  snoh  execution  and  jndgmentb 

Trssfassxr  without  Titlb  qahkot  Scr  our  an  OcFSSKABiONft  troM  in 
another. 

TkispAssni  wiTHOxrr  Titlb  Takinq  Possession  oi  Property  cannot 
SuooxssPULLT  Defend  an  action  to  eject  him  by  showing  that  the 
sheriff's  sale,  under  which  the  plaintiff  held  possession,  was  invalid. 

TFtUtam  A.  8pann^  for  the  appellant. 
A.  K.  VickerB^  for  the  appellee. 

Wilkin,  J.  This  was  an  action  of  ejectment,  by  appellee 
against  appellant,  to  the  April  term,  1882,  of  the  Johnson 
circuit  court,  to  recover  poseeBslon  of  the  Bonth  half  of  the 
northwest  quarter  of  section  15,  township  12,  range  3  east,  in 
Baid  county.  Three  judgments  have  been  rendered, — the 
first  in  favor  of  plaintiff  and  the  second  in  favor  of  defend- 
ant, each  taking  a  new  trial  under  the  statute.  At  the  April 
term,  1889,  the  present  judgment  was  rendered  in  favor  of 
plaintiff,  and  defendant  appeals. 

Both  parties  proved  title  in  one  Owen  O.  Peterson.  Plain- 
tiff claims  title  from  him  through  a  sheriff's  sale  to  Greorge 
W.  Hacker,  and  deed  from  said  Hacker  to  himself.  To  sus- 
tain the  sheriff's  sale,  he  offered  in  evidence,  first,  the  record 
of  a  judgment  in  the  county  court  of  said  Johnson  County, 
rendered  at  the  June  term,  1873,  the  title  of  the  case,  aa 
shown  by  the  record,  being  ^'Jane  Mercer,  for  the  use  of 
G.  W.  Hacker,  v.  B.  M.  Humble  and  Owen  O.  Peterson, 
Def'ts."  The  judgment  was  by  default,  against  Owen  O. 
Peterson  alone,  for  $18.64  damages,  and  $84.80  debt,  total 
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amount  $103.44,  and  coatK  It  ia  recited  in  that  judgment 
that  the  cause  is  to  ^*  stand  continued  until  the  next  term  of 
this  court  as  to  R.  M.  Humble,  one  of  the  defendants^  service 
not  being  had  in  time  for  the  present  tearm  of  this  court.'* 
He  next  offered  a  record  of  a  judgment  of  the  same  courti 
rendered  at  the  July  term,  1873,  the  title  of  the  case  being 
*' James  Mercer,  for  the  use  of  6.  W.  Hacker,  against  the 
same  defendants. — Debt."  This  judgment  is  against  B.  M. 
Humble,  for  the  same  amount  of  damages  and  debt  named 
in  the  former  judgment  He  then  offered  a  certificate  of 
purchase  for  the  lands  in  suit,  to  said  G.  W.  Hacker,  by  the 
slieriff  of  said  county,  in  which  it  is  stated  that  the  sale  was 
made  by  virtue  of  an  execution  in  favor  of  James  Mercer,  for 
the  use  of  (George  W.  Hacker,  and  against  R.  M.  Humble 
and  Owen  O.  Peterson,  for  $129.15,  debt  and  interest,  and 
costs;  also,  a  sheriff's  deed,  dated  March  15,  1875,  to  said 
Hacker,  which  recites:  ^  Whereas,  James  Mercer,  for  the  use 
of  George  W.  Hacker,  did,  at  the  July  term,  1873,  of  the 
county  court  of  the  county  of  Johnson,  recover  a  judgment 
against  R»  W.  Humble  and  Owen  G.  Peterson  for  the  sum  of 
$103.45,  and  costs  of  suit,  upon  which  judgment  an  execu- 
tion was  issued,"  etc.,  reciting  levy  and  sale  thereunder. 
The  amended  bill  of  exceptions  shows  that  he  also  offered  in 
evidence  a  deed  from  said  Hacker  to  himselfl 

Neither  of  the  records  of  said  judgments  in  the  county 
court  shows  affirmatively  that  the  court  had  jurisdiction  of 
the  persona  of  the  defendants  when  the  judgments  were  ren- 
dered, and  it  is  insieted  on  behalf  of  appellant  that  for  that 
reason  the  judgments  are  void.  County  courts  in  this  state, 
in  the  exercise  of  the  common-law  jurisdiction  conferred 
upon  them  by  statute,  are  entitled  to  the  same  presumption 
in  favor  of  their  jurisdiction  as  circuit  courts.  They  are 
courts  of  record.  The  practice  in  them  ia  the  same  as  in  the 
circuit  oourt&  They  have  the  same  powBr  to  pass  upon  their 
own  j.uri6diction,  and  to  exercise  it^.  without,  setting  forth  in 
their  proceedings  the  facta  upon  which  tliey  determine  that 
iurisdiction*  These  characteristics  distinguish  them  from 
courts  of  inferior^  limited  jurisdiction,  in  which  jurisdiction 
in  every  case  muat  affirmatively  appear:  Gric^non  v.  A»tor^  2 
How.  319;  Fo9  v^  Hoyt,  12  Conn.  491;  31  Am.  Dec  703; 
Freeouin  oa  Judgments^  see.  122;  4  Am.  A  Bng.  Ency.  of 
Law,.  453,  and.  cases-  cited.  Thej[udgmentB  are  not  void  for 
wani  ofXansdictioii  of  the  person. 
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The  original  papers,  including  the  execution  on  which  the 
sale  was  made,  were  shown  upon  the  trial  to  have  been  lost. 
Manifestly,  the  execution,  as  shown  by  the  certificate  of  par- 
chase  and  sheriffs  deed,  did  not  correctly  describe  either  of 
the  judgments  offered  in  evidence,  and  appellant  insists  that 
the  variance  is  fataL  Freeman,  in  bis  work  on  executions, 
(sec.  43),  says:  ^*  There  is  a  great  distinction  between  execu- 
tions issued  without  authority  and  executions  issued  under 
an  authority  which  is  erroneously  pursued The  for- 
mer class  is  void;  the  latter  may  be  termed  irregular  or  erro- 
neous. It  is  necessary  that  an  execution  have  a  judgment 
to  support  it,  and  it  should    appear  from   the  execution 

what  judgment  is  intended  to  be  enforced When  the 

execution  is  offered  in  evidence  it  may  vary  from  the  judg- 
ment in  some  respects  and  correspond  with  it  in  others.  The 
question  then  before  the  court  is.  Did  this  execution  issue 
on  this  judgment?  If,  from  the  whole  writ,  taken  in  connec- 
tion with  other  facts,  the  court  feels  assured  that  the  execu- 
tion offered  in  evidence  was  intended,  issued,  and  enforced  as 
an  execution  upon  the  judgment  shown  to  the  courts  then  we 
apprehend  that  the  writ  ought  to  be  received  and  respected  ": 
Phillips  V.  Coffee^  17  111.  157;  63  Am.  Dec.  867;  Eaye$  v.  Ber- 
nard, 88  lU.  297. 

That  there  was  great  irregularity  in  the  proceedings  under 
which  the  judgments  offered  in  evidence  were  rendered  must 
be  admitted.  The  evidence  clearly  shows  that  there  was,  in 
fact,  but  one  suit  for  the  use  of  George  W.  Hacker  against 
Peterson  and  Humble,  in  that  court,  on  which  these  two  judg- 
ments were  obtained.  The  witnesses  all  speak  of  the  lost 
papers  as  'Mn  the  case  of  Jane  Mercer,  for  tiie  use  of  George 
W.  Hacker,  v.  O.  G.  Peterson  and  R.  M.  Humble."  It  is  not 
pretended  that  there  was  such  a  suit  as  ^*  James  Mercer,  for 
the  use,"  etc.,  pending  at  the  July  term  of  said  court  No 
such  papers  were  lost  It  is  clear,  therefore,  that  in  the  suit 
of  Jane  Mercer  to  the  June  term,  both  these  judgments  were 
entered;  that  service  on  Humble  not  being  in  time  for  that 
term,  the  plaintiff  erroneously  took  judgment  against  Petei^ 
son,  and  continued  the  case  as  to  Humble  to  the  next  term, 
when  judgment  was  entered  against  him  for  the  same  dam- 
ages and  debt,  the  attempt  being,  in  that  way,  to  make  him 
a  party  to  the  judgment  Notwithstanding  the  maniiiBSt 
error  in  entering  these  judgments,  the  one  against  Peterson 
was  not  void»  and  we  entertain  no  doubt,  from  all  the  hcts  in 
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eTidence,  {hat  the  executioD  under  which  the  sale  was  made 
was  intended  to  enforce  that  judgment  We  are  therefore  of 
the  opinion  that  by  the  sheriffs  deed  to  Hacker,  Peterson  was 
divested  of  his  title  to  the  premises  in  question. 

It  is  also  shown  by  the  plaintiff  below,  and  not  denied  by 
the  defendant,  that  when  plaintiff  got  his  deed  from  Hacker, 
Peterson  was  not  occupying  the  premises,  though  he  had  pre- 
yiously  done  so.  Plaintiff  took  possession  under  his  deed, 
and  occupied  the  premises,  by  bis  tenants,- for  some  two 
years,  when  the  defendant  went  upon  the  same  and  forcibly 
took  possession.  So  far  as  the  record  discloses,  he  then  had 
no  title  whateyer  to  the  lands.  Plaintififs  deed  from  Hacker 
was  sufficient  to  protect  his  possession  against  a  trespasser 
without  title,  regardless  of  the  validity  of  the  sheriff's  sale  to 
Hacker:  Barger  v.  HobbSj  67  HI.  692.  Being,  at  the  time 
he  took  possession,  a  trespasser  without  title,  appellant  could 
not  set  up  an  outstanding  title  in  another:  Jackson  v.  Har- 
der^  4  Johns.  208;  4  Am.  Deo.  262.  This  rule  ia  recognized 
in  Hardin  t.  Forsythe^  99  111.  812. 

Something  is  said  about  his  having  entered  under  claim  of 
a  tax  title.  There  is  not  the  slightest  proof  of  such  a  title,  or 
even  a  pretense  that  the  land  had  at  any  time  been  sold  for 
taxes.  He  does  not  himself  claim  that  he  bad  title  when  he 
took  down  the  fence,  drove  over  the  occupant's  growing  crops, 
and  forced  the  house  open,  in  which  he  put  his  tenant  It 
appears  that  in  1884,  long  after  this  suit  was  brought 
and  after  it  had  been  once  tried,  Peterson,  then  in  Texas, 
executed  to  appellant  a  quitclaim  deed.  There  is  no  evi- 
dence whatever  that,  prior  to  that  time,  Peterson,  directly  or 
indirectly,  set  up  any  claim  to  these  lands,  or  made  any 
objections  to  the  proceedings  under  which  they  were  sold. 
Appellant  now  seeks  to  justify  his  possession  under  that  deed. 
The  court  below  very  properly  held  that  he  could  not  do  so. 

The  judgment  of  the  circuit  court  will  be  affirmed. 

JvMMXMT  AMD  XxMonoN  —  Variancb.  —  Ai  to  the  effect  of  a  Tariuioe 
an  ezeoatiiKi  end  the  jadgnient  upon  which  it  was  iasned,  eee  Ora- 
▼.  Priu^  S  A.  K.  Marsh.  622;   13  Am.  Dea  190,  and  extended  note 

soi-aoa 

TBBDTASi — What  maV  >■  8nr  uf  as  DcmBS.  — A  mere  trespasser 
•aiiDfli  show  titie  in  a  third  party,  aa  a  defense:  BM  ▼.  IMrot,  9  Cat.  1; 
70  Am.  Deo.  617,  and  note;  MtOobnan  v.  ff<£bea,  8  Strob.  466;  61  Am. 
Deo.  6S7,  and  note:  Omaha  tte.  Oo.  ▼.  Tabor,  IS  OoL  il|  16  Am.  St.  Rep, 
188^  and  nolai  Thama§  ▼•  Hunswcker^  108  N.  0.  720. 
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OmaiAL  BoHm — LxABiLirr  or  SusBtw— Joimm  cv  PAarrmL  —  Whsra 
the  treasurer  6t  a  board  of  ednoatioa  gh'es  an  offioiid  bond  upon  takiii|( 
possession  of  his  office,  and  sobeeqnently,  onder  order  of  the  boasd  o^ 
•dacation,  gives  an  additional  bond,  containing  tbe  same  oonditions  as 
the  firsts  bnt  with  different  snrettea,  the  snreiies  on  both  bonds  are  prop- 
erly joined  with  sooh  treasurer  in  an  aetion  to  reooTor  school  OMHiey  whiek 
he  refuses  to  turn  over  to  his  suocessor  upon  the  expiration  of  has  tenB 
of  office;  and  the  board  of  education,  and  not  his  8UCoeisor»  is  the  props* 
party  plaintiff  in  snoh  action. 

OmciAL  Bonds— CoN8ii>XRATTON.  —  Where  the  treasurer  of  a  board  of 
education  gives  an  official  bond  upon  taking  possession  of  his  c^ce,  and 
is  subsequently  ordered  to  giveaseoond  and  additiooal  bond,  beoaaso  of 
the  insufficiency  of  the  first  one,  the  insufficiency  of  the  first  bond  is 
sufficient  consideration  for  the  giving  of  the  second. 

Oitncux.  Bonds — Liabilitt  of  Smtsnn  on  Two  Bonds.— Whero  the 
troasuror  of  a  board  of  education  gives  an  offiotal  bond,  and  afterwsnii^ 
under  order  of  such  board,  gives  a  second  bond,  with  diflbrent  snrecifl%. 
and,  being  general  manager  of  a  private  corporation,  with  control  of  its 
funds,  he  deposits  both  the  school  and  corporate  funds  in  bank,  with  the 
knowledge  of  the  bank  that  such  funds  are  subject  to  his  checks  for  0Qr« 
poration  as  well  as  school  purposes,  sod  a  deficit  exists  in  the  school 

!  funds  so  deposited  at  the  time  of  the  exeeution  of  tks  seooDd  bond;  the 
sureties  on  both  bonds  are  jointly  liable  for  any  deficit  in  deposits  of 
school  money  subsequently  made  and  remainiiq;  unpaid  attbofocpip^ 
tion  of  such  treasurer's  term  of  office,  if  he,  as  manaffsr  of  tko  «uipss» 
tion,  has  deposited  sufficient  of  its  money,  subsequent  t»  tks  exooDtso* 
of  the  second  bond,  to  make  good  the  deficit  in  school  money  onstiBf 
prior  thereto. 

Brown  and  KKne^  and  Bowman  and  Biicher^  forfbe  j^aintifll 
In  error. 

Adyj  Peters,  and  Ntchdscnj  for  the  defendMit  in 

TOO 
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Valentine,  J.  On  January  80,  1B89,  the  board  of  educa- 
tion of  the  city  of  Newton  commenced  an  action  in  the  district 
court  of  Harvey  County  against  Q.  W.  Holmes,  an  ex-treas- 
urer of  such  board,  and  his  sureties  on  two  certain  bonds, 
to  recover  $8,857.14,  an  alleged  balance  due  from  Holmes  as 
said  ex-treasurer,  which  he  had  not  at  any  time  accounted 
for.  The  defendants,  W.  G.  Pearson,  who  signed  only  the 
first  of  the  aforesaid  bonds,  and  Fox  Winnie,  A.  B.  Gilbert, 
Joseph  Gerson,  and  McKinney  Smith,  who  signed  only  the 
second  of  such  bonds,  and  some  of  the  other  defendants,  de- 
murred to  the  plaintiff's  petition,  upon  the  grounds, — 1.  That 
several  causes  of  action  were  improperly  joined  in  the  action; 
and  2.  That  the  petition  did  not  state  facts  sufficient  to  con- 
ftitute  any  cause  of  action.  The  detnnrrers  were  all  over- 
ruled. The  record  shows  that  Pearson  then  answered;  that 
a  trial  was  afterward  had  upon  such  answer,  and  that  judg- 
ment was  rendered  against  him  for  the  amount  stated  in  the 
plaintiff's  petition;  but  the  particulars  are  not  stated.  The 
defendants  Winnie,  Gilbert,  Gterson,  and  Smith  also  answered, 
setting  forth  in  their  answers,  —  1.  A  general  denial;  2.  That 
Ibe  bond  which  they  signed — the  second  bond — was  executed 
without  any  consideration;  8.  That  the  default  of  Holmes,  if 
any,  occurred  prior  to  the  execution  of  the  second  bond,  and 
that  all  the  school  moneys  which  Holmes  had  at  the  time  of 
the  giving  of  the  second  bond,  or  which  were  afterward  re- 
ceived by  him,  were  properly  applied  and  accounted  for.  A 
trial  before  the  court  and  a  jury  was  afterward  had  between 
the  plaintiff  and  these  four  defendants,  and  judgment  was 
rendered  in  favor  of  the  plaintiff  and  against  these  defendants 
for  the  sum  of  $8,939.87,  with  interest  and  costs.  The  defend- 
ant Pearson,  for  himself,  has  filed  in  this  court  a  petition  in 
error  for  the  purpose  of  reversing  the  order  and  judgment  of 
the  district  court  as  against  him.  The  defendants  Winnie, 
Gilbert,  Gerson,  and  Smith  have  filed  another  and  a  separate 
petition  in  error  in  this  court  for  the  purpose  of  reversing  the 
order  and  judgment  of  the  district  court  as  against  them;  and 
these  two  petitions  in  error  we  shall  now  proceed  to  consider. 

The  facts  of  this  case,  briefly  stated,  are  substantially  as  fol« 
lows:  On  April  5,  1887,  G.  W.  Holmes  was  elected  treasurer 
of  the  board  of  education  of  the  city  of  Newton,  a  city  of  the 
second  class,  and  on  April  28,  1887,  be  qualified  by  taking 
the  oath  of  office  and  by  giving  a  proper  bond  in  the  sum  of 
twenty  thousand  dollars,  with  the  defendant  Pearson  and  otb- 
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era  as  his  stiretieSi  and  he  at  once  entered  upon  the  discharge 
of  his  duties  as  such  treasurer.  On  October  8, 1888,  upon  the 
order  of  the  board  of  education,  he  gave  another  bond,  in  the 
sum  of  thirty  thousand  dollars,  with  the  defendants  Winnie, 
Gilbert,  Gerson,  Smith,  and  one  other  as  his  sureties.  On 
December  17,  1888,  he  resigned  his  office  as  treasurer  of  the 
board  of  education.  Afterward,  a  successor  was  duly  ap- 
pointed, and  qualified,  but  Holmes  failed  and  refused  to  pay 
over  to  his  successor  in  office  the  sum  of  $3,857.14,  the  balance 
due  to  the  school  corporation,  and  he  made  default  in  that 
amount  During  the  time  while  he  was  treasurer  of  the  board 
of  education  he  was  also  the  general  manager  of  the  Kansas 
Investment  and  Guaranty  Company,  and  had  the  control  of 
its  funds;  and  he  also  acted  for  and  had  the  control  of  funds 
belonging  to  other  corporations,  and  also  had  funds  of  his 
own.  During  that  time  he  deposited  in  the  First  National 
Bank  of  Newton  all  the  funds  of  which  he  had  the  control, 
whether  they  were  his  own  or  belonged  to  the  public-school 
fund,  or  belonged  to  some  one  or  more  of  the  other  parties  for 
which  he  did  business,  and  he  deposited  the  same  in  the 
name  of  the  Kansas  Investment  and  Guaranty  Company^f 
This  was  all  done  with  the  knowledge  and  consent  of  the  offi- 
cers of  the  bank. 

1.  It  is  claimed  that  in  this  action  two  causes  of  action 
were  improperly  joined,  one  upon  the  first  bond  and  the  other 
upon  the  second  bond.  There  is  some  plausibility  in  the  ar- 
gument of  the  plaintiffs  in  error  attempting  to  sustain  this 
claim,  and  yet,  upon  the  peculiar  facts  of  this  case  and  the 
authorities  cited,  we  think  the  claim  is  not  tenable.  In  the 
first  place,  the  plaintiff  sets  up  the  facts  of  its  case,  and  asks 
for  relief  as  though  the  entire  facts  of  the  case  could  consti- 
tute only  one  cause  of  action.  In  the  second  place,  it  alleges 
only  one  default  on  the  part  of  the  treasurer,  Holmes,  and 
that  default  occurred  after  the  second  bond  was  given,  and  in* 
deed  not  until  after  Holmes  has  resigned  his  office;  and  thia 
default  is  the  only  one  for  which  the  plaintiff  has  sought  to 
recover  or  has  recovered  in  this  action.  Besides,  the  condi- 
tion of  the  two  bonds  was  and  is  substantially  the  same,  and 
all  the  sureties  on  the  two  bonds  are  equally  liable  for  any 
and  all  the  defaults  made  after  the  second  bond  was  exe* 
cuted,  and  for  the  only  default  for  which  the  plaintiff  asked 
to  recover  or  did  recover  any  judgment.  And  if  any  one  of 
the  sureties  should  pay  more  than  his  proper  share  in  makin3 
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this  default  or  the  judgment  good,  all  the  other  sureties  on 
both  the  bonds  would  be  equally  liable  for  contribution.  Un- 
der the  authority  of  the  following  cases,  we  do  not  think  that 
several  causes  of  action  were  improperly  joined  in  this  action: 
Holeran  y.  School  District,  10  Keb.  406;  Powell  y.  Powell,  48 
Cal.  234. 

2.  It  is  further  claimed  that  this  action  is  not  prosecuted 
by  the  proper  party  as  plaintiff.  It  is  claimed  t1)at  the  treas- 
urer of  the  board  of  education,  the  successor  to  Holmes,  the 
person  who  is  entitled  to  the  custody  of  the  money  when  ob- 
tained, should  be  the  plaintiff  in  the  action  instead  of  the 
board  of  education,  which,  it  is  claimed,  has  no  right  to  the 
custody  of  the  money.  Now,  the  board  of  education  of  a  city 
of  the  second  class,  as  the  plaintiff  in  this  action  is,  is  the 
general  representative  of  the  legal  organization  created  in 
such  cities  for  the  purpose  of  carrying  on  and  conducting  the 
public  schools.  Section  4  of  chapter  122  of  the  Laws  of  1876 
reads  as  follows:  — 

*'  The  public  schools  of  each  city  organized  in  pursuance  of 
this  act  shall  be  a  body  corporate,  and  shall  possess  the  usual 
powers  of  a  corporation  for  public  purposes,  by  the  name  and 

style  of  *  The  board  of  education  of  the  city  of ,  of  the 

state  of  Kansas ';  and  in  that  name  may  sue  or  be  sued,  and 
be  capable  of  contracting  and  being  contracted  with,  of  hold- 
ing and  conveying  such  real  and  personal  estate  as  it  may 
come  into  possession  of^  by  will  or  otherwise,  or  as  is  author* 
ized  to  be  purchased  by  the  provisions  of  this  act ":  Gen* 
Stats.  1889,  par.  5726. 

The  board  of  education  is  the  representative  of  the  corpo- 
ration, the  real  party  in  interest,  and  the  treasurer  of  the 
board  is  not:  See  also  Gen.  Stats.  1889,  among  others,  pars. 
6731,  5737;  see  also  Coffman  v.  Parker,  11  Kan.  9.  A  school 
corporation  in  a  city  is  a  school  district 

8.  It  is  further  claimed  that  there  was  no  consideration 
for  the  second  bond,  and  this  for  the  reason,  as  is  claimed, 
that  the  first  bond  was  all  that  Holmes  was  required  to  give, 
and  that  the  board  of  education  had  no  power  to  require  him 
to  give  any  other,  further,  or  additional  bond.  We  think 
this  claim  is  erroneous.  In  the  first  place,  the  bond  origi- 
nally given,  while  it  may  have  been  sufficient  at  the  time  it 
was  given,  was  clearly  insufficient  when  the  second  bond  was 
given.  The  first  bond  was  only  for  twenty  thousand  dollars, 
while  at  the  time  the  second  bond  was  given,  Holmes  had  over 
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forty  thousand  dollars  belonging  to  the  school  corporation  in 
his  possession  or  under  his  control;  and  when  the  first  bond 
became  inadequate,  as  it  did,  we  think  the  board  of  educa- 
tion, as  the  representative  of  the  school  corporation,  had 
ample  authority  to  require,  as  it  did,  that  Holmes  should 
give  another  and  an  additional  bond,  as  he  did:  See  the  sec- 
tions of  the  statutes  above  cited,  and  others. 

4.  The  next  thing  to  be  considered  in  this  case  has  relation 
to  the  question  whether  the  default  for  which  the  plaintiff 
recovered  in  this  action  occurred,  as  a  fact,  prior  or  subse- 
quently to  the  execution  of  the  second  bond.  If  it  occurred 
prior  thereto,  the  judgment  in  this  case  is  evidently  erroneous; 
but  if  it  occurred  subsequently,  then  the  judgment  is  right 
It  is  admitted  by  the  parties  that  Holmes  in  fact  had  $4,467.47 
less  of  school  moneys  in  his  hands  and  in  the  bank  at  the 
time  of  the  execution  of  the  second  bond  than  he  ought  to 
have  had;  but  it  is  claimed  by  the  plaintiff,  and  we  suppose 
it  is  a  fact,  that  more  than  that  amount  of  money  other  than 
school  money  was  afterward  deposited  in  the  bank  by  Holmes 
and  the  investment  and  guaranty  company,  in  the  name  of 
the  company,  in  the  same  manner  as  the  other  deposits  were 
made,  and  that  such  amount  then  became,  like  all  the  other 
moneys  deposited  in  the  bank  by  Holmes,  subject  to  the  order 
of  Holmes  for  school  purposes,  and  therefore  that  any  deficit 
which  may  have  existed  at  any  time  after  that  time  would  be 
considered  as  occurring  under  the  second  bond  as  well  as  un- 
der the  first,  and  the  sureties  on  the  second  bond  would  be 
liable  for  such  deficit  as  well  as  the  sureties  on  the  first  bond. 
It  appears  that  in  all  cases  when  Holmes  received  school 
funds  he  at  once  deposited  them  in  the  exact  form  in  which 
he  received  them  in  the  First  National  Bank  of  Newton,  in 
the  name  of  the  Kansas  Investment  and  Guaranty  Company, 
but  they  were  at  all  times  afterward,  while  they  remained  in 
the  bank,  subject  to  his  checks  for  schools  and  school-corpora- 
tion purposes.  Hence,  as  the  moneys  were  absolutely  under 
bis  control,  as  the  treasurer  of  the  board  of  education,  and 
subject  to  his  checks  for  schools  and  school-corporation  pur- 
poses, they  must  be  considered  as  school  moneys;  and  as  they 
were  actually  deposited  in  the  First  National  Bank  of  New- 
ton, that  bank  must  be  considered  as  a  custodian  or  deposi- 
tary of  th6  funds  for  the  school  corporation.  Also,  as  they 
were  deposited  in  the  name  of  the  Kansas  Investment  and 
liuuratity  Company  with  the  knowledge  and  consent  of  its 
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general  maoager,  Holmes,  and  with  the  knowledge  and  con- 
cent of  the  banking  officerSi  the  Kansas  Investment  and 
Guaranty  Company  must  also  be  considered  as  a  custodian 
fat  depositary  of  the  funds  for  the  school  corporation.  It  was 
«  kind  of  double  or  joint  custody  of  such  funds  by  the  hank 
and  the  investment  and  guaranty  company,  and  both  were 
liable  for  such  funds,  for  their  safe*keeping,  and  for  their  re- 
tnrn  or  payment  whenever  called  for  by  Holmes,  as  treas- 
urer of  the  board  of  education,  or  by  his  successor  in  office,  or 
by  any  other  person  or  board  legally  representing  the  school 
corporation  and  having  the  legal  authority  to  call  for  the 
same.  Holmes  and  the  investment  and  guaranty  company 
were  certainly  at  all  times  liable  for  this  money,  and  therefore, 
whenever  there  was  any  deficit  in  the  school  fund  caused  by 
Holmes  or  the  investment  and  guaranty  company  drawing 
the  same  out  of  the  bank  in  the  name  of  the  investment  and 
guaranty  company,  any  deposit  which  might  be  subsequently 
made  by  Holmes  or  by  the  investment  and  guaranty  com- 
pany would  at  once  inure  to  the  benefit  of  the  school  fund,  so 
far,  at  least,  as  to  make  good  any  deficit  in  or  any  balance  due 
«uch  school  fund,  and  would  apply  instantly  in  liquidation 
and  satisfaction  of  such  deficit  or  balance.  Therefore,  as 
there  was  more  than  enough  money  deposited  in  the  bank  by 
Holmes  and  the  investment  and  guaranty  company  after  the 
^exeoution  of  the  second  bond  to  make  up  the  deficit  which 
existed  at  the  time  of  the  execution  of  such  second  bond,  we 
think  the  sureties  on  the  second  bond  were  liable  for  any 
deficit  or  default  which  may  have  occurred  or  existed  at  any 
time  subsequent  to  the  execution  of  such  second  bond.  In 
all  cases  where  accounts  exist  between  parties,  including 
bank  accounts,  a  cause  of  action  does  not  exist  with  reference 
to  each  item  of  the  account,  but  only  as  to  the  balance  that 
may  be  due  to  one  or  the  other  of  the  parties;  and  it  exists 
in  favor  only  of  that  party  in  whose  favor  the  balance  is  due: 
Waffle  V.  Shortj  25  Kan.  503;  Toolk  v.  Welis,  39  Kan.  452. 
And  each  new  item  added  to  the  account  in  favor  of  the  per- 
son against  whom  the  balance  is  due  operates  as  payment  or 
partial  payment  of  such  balance;  and  it  will  generally  operate 
in  payment  or  partial  payment  of  the  oldest  item  of  the  ac- 
count not  yet  paid  or  satisfied:  Shelidbarger  v.  Binns^  18  Kan. 
S45;  1  Morse  on  Banks  and  Banking,  sec.  865.  Hence,  as 
more  than  one  deficit  occurred  in  the  school  fund  and  in  the 
account  between  the  school  corporation  and  Holmes  and  the 
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iovestment  and  gnaranty  company  and  the  bank,  one  of  each 
deficits  existing  before  the  execution  of  the  second  bond,  and 
the  other  occurring  subsequently  thereto,  the  deposits  made  in 
the  bank  by  Holmes  and  the  investment  and  guaranty  com« 
pany  after  the  occurrence  of  the  first  deficit  would  certainly 
operate  as  a  payment  and  satisfaction  of  that  deficit^  even  if 
it  were  made  subsequently  to  the  second  deficit 

Other  questions  have  been  presented  by  counsel,  but  we  do 
not  think  that  they  require  any  comment. 

The  orders  and  judgments  of  the  court  below  in  both  the 
cases  which  we  have  been  considering  will  be  affirmed 

OwnciAL  Bonds — AoDmoNAL  Bonds.  —  New  bonds  given  after  the  eri- 
ginal  bonds  are  cnmalative»  and  the  new  bonds  become  an  additional  seen* 
ritjr  for  the  discharge  of  snch  duties  as  have  not  been  performed  at  the  ttsM 
tbej  were  entered  into:  Pook  v.  Ooob,  9  Ired.  eS;  49  Am.  Dea  ilO^andaolik 


MuLVANB  V.  City  op  South  Topbka. 

[45  Kansas,  46.] 

HvNioiFAL  Corporations  —  Liabilitt  'for  Injury  Abibino  taoif  Da> 
rsOTivs  AND  Unguardkd  Strsrt.  —  One  who,  in  approaching  a  poblie 
street  over  private  property  which  he  has  no  right  to  nse  as  atravelad 
way,  and  orer  which  the  city  has  no  control,  is  precipitated  over  an 
embankment  into  an  excavation  in  the  street^  and  injured,  osnnot  recover 
therefor  from  the  city  on  the  ground  that  the  oity  failed  to  pronde 
proper  danger  siKnals  along  such  excavated  streek 

HuNioiPAi.  Corporations  —  Dorr  to  Guard  Excavatid  SntEBr.  —  A 
eity  is  not  required  to  put  up  danger  signals  along  an  excavated  ■tresi 
as  to  <me  traveling  ontside  thereof  except  at  the  cressings  or  intsisss 
tions  of  such  street  by  other  public  streets  or  highways. 

HuNioiPAL  Corporation  nkxd  not  Provide  Means  ov  Aoobeb  wwom 
Private  Propertt  to  its  streets,  nor  is  it  liable  for  failure  to  guard  its 
streets  from  approaoh  from  such  property  at  dangerous  potnts. 

Welch  and  Welch^  for  the  plaintiff  in  error. 

8.  B.  I$enhart^  for  the  defendant  in  error. 

Green,  G.  The  plaintiff  in  error  instituted  this  suit  in  the 
district  court  of  Shawnee  County,  to  recover  damages  from 
the  city  of  South  Topeka,  for  a  failure  to  place  danger  signals 
at  a  point  where  a  well-traveled  way,  which  had  been  nsed, 
as  he  claimed,  for  more  than  fifteen  years  by  the  traveling 
public,  although  not  a  regularly  laid-out  road,  intersected  a 
street  of  such  city  which  had  been  excavated  a  distance  of 
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some  four  or  five  feet  below  the  suifaoe  across  each  traveled 
way. 

At  the  April  term,  1888,  the  case  was  tried  by  a  jury,  and 
resulted  in  favor  of  the  city.  The  plaintiff  below  brings  th» 
case  here,  and  assigns  error  in  the  giving  of  the  sixth  instmo* 
tion,  and  the  refusal  of  an  instruction  requested  by  him. 
These  assignments  we  shall  consider  together,  as  they  raise 
substantially  the  same  question.  In  the  sixth  instruction  the 
court  said  to  the  jury:  **  I  further  instruct  you,  that  before 
you  can  find  for  the  plaintiff,  you  must  find  from  the  evidenoa 
that,  at  the  time  of  the  alleged  accident  and  injuries  com* 
plained  of,  plaintiff  was  in  a  public  street  or  public  highway 
in  the  city  of  South  Topeka.  If  the  plaintiff  was  not  in  a 
public  street  or  public  highway  when  he  was  precipitated  over 
the  bank  into  the  excavation  on  Kansas  Avenue,  then  he  can-^ 
not  recover.  Therefore,  if  you  find  that  the  defendant  city 
excavated  the  avenue  up  to  the  west  line  of  the  avenue, — thai 
is,  up  to  the  private  land  belonging  to  Ritchie  or  other  land* 
owner, — and  that  plaintiff  approached  Kansas  Avenue  acrosa 
the  open  private  land  of  Ritchie  or  other  person,  and  was  not 
in  a  public  street  or  public  highway  when  the  plaintiff  and 
his  carriage  were  precipitated  over  the  bank  into  the  exca- 
vation, then  the  plaintiff  cannot  recover.  The  city  was  nol 
required  to  put  up  danger  signals  at  any  point  along  tha^ 
excavation  in  the  avenue  except  at  the  crossing  or  interseo^ 
tion  of  the  avenue  by  public  streets  or  public  highways;  and 
unless  plaintiff  approached  the  avenue  by  a  public  street  or 
public  highway  where  it  was  the  duty  of  the  city  to  put  ap> 
danger  signals,  then  he  cannot  recover  in  this  action." 

The  evidence  is  not  preserved  in  the  record,  and  we  shall 
assume  that  the  facts  authorized  the  giving  of  this  instruction^ 
which  we  think  is  a  correct  statement  of  the  law.  It  is 
stated  in  the  petition  that  the  plaintiff  was  passing  on  said 
by-road  entering  Kansas  Avenue,  and  was  wholly  ignorant  of 
the  excavation  in  said  Kansas  Avenue,  and  was  not  aware  of 
any  danger,  and,  while  attempting  to  drive  onto  said  avenue 
about  nine  o'clock  at  night,  was  accidentally  precipitated  in 
said  excavation  with  his  team  and  carriage,  whereby  he  was 
injured;  that  the  accident  occurred  by  and  through  the  neg* 
ligence  of  the  defiandant  city  in  leaving  said  excavation  oo 
Kansas  Avenue,  where  the  by-road  entered  the  same,  wholly 
onguarded  in  the  night-time,  by  lights  or  otherwise.  Waa 
such  an  omission,  upon  the  part  of  the  city,  as  made  il 
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chargeable  with  negligence?  snd  was  fhe  law  as  Iai3  down  bj 
the  trial  court  correct?  We  must  resolve  these  questions  in 
favor  of  the  city.  There  was  no  obligation  resting  upon  the 
city  to  provide  a  way  over  private  property  to  its  public 
streets  and  avenues,  and  the  &et  that  the  ground  over  which 
the  plaintiff  passed  had  been  used  by  tSie  public  for  a  number 
of  years  would  not  cast  upon  the  city  any  duty  to  erect  bar- 
riers or  place  danger  signals  upon  such  ground,  unless  fhe 
city  had  full  and  complete  control*  over  the  same,  as  a  part  of 
the  public  streets  of  the  city;  There  was  nothing  to  indicate 
that  this  ground  had  ever  been  dedicated  to  the  public,  in 
such  a  way  as  to  render  the  city  liable,  or  give  the  plaintiff 
any  right  to  use  it  as  a  traveled  way.  It  is  not  the  duty  of 
a  city  to  provide  means  of  access  from  private  property  ts 
its  streets,  nor  is  it  liable  for  a  iailnre  to  guard  its  streets 
frotn  approach,  at  points  where'  such  approach  is  dangerous: 
Ooodin  V.  CHy  of  Pes  l^foinee^  56  Town,  6T7  ZMer  v.  City  ej 
Atlanta^  66  Ga.  195;-  Young  y.  Bi9trie^  0/  Columbia^  8  HcAr. 
1S7. 
The  judgment  of  the  district  court  should  be  affirmed. 

The  Gou&T.    U  is  so  ocdered. 


Htrificipjib  COBroRAiravrs—  Kubiubt  mm.  Ibvubv  Cmood  sr  a  !)»> 
FBOrrvB  OS  UNouAaoiD  Suhbil. —  A.  mnuifiipal  aorpAHMfcioa  i«  aoi  lialik 
for  a  plaoa  having  been.Uft  ezpoaad  wiUioat  barrier^  wben  taoh  piaoe  oaa 
be  reached  only  by  leaving  the  hi .  hway  and  trespassing  npon  the  premises 
of  another;  Clark  v.  City  qf  Rirhmond,  9A  Va.  359;  9  Abl  9t  Rep.  281,  aad 
nets.  Tonrns  are  not  required'  to  raoder  the  road  psMabla  lor  the  snfcira 
width  of  the  loeafasd  premises^  or  to  prsvida  safa  and  ooBTsnient  aooess  to 
them,  from  the  premises  of  adjoining  owners:  Brown  ▼.  Sbtnchegan,  82  Ms. 
273.  A  city  will  not  be  held  liable  for  in juriea  received  by  one  who  fell  into 
an  nnguarded  excavation  made  by  one  of  its  citiseBa^  in  order  to  let  water  off 
of  his  sidewalk:  Flaierw,  #«y,  70  Hiefc.  IM. 

IfOHIOirAL    OORrORATIO!fS  —  LfABTUTT    roB   FMUnM  TO  FOT  DjvoBa 

BloNALt  AROUND  Damobrocb  Placil — lo  thft  abssnos  of  notioo  to  ito 
officers,  a  city  will  not  be  liable  for  failure  to  plaoe  danger  signals  around  a 
dangerous  excavation  opeuetl  by  a  citiaen  to  repair  his  |>remises:  Lew9  r. 
Atlanta,  77  Oa.  756;  4  Am.  St  Uep.  lOS^  and  notSb 
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Taxation — Taltditt  or  Redemption  Notiob.  —  A  notioe  for  tha  ff«4enip» 
tion  of  Umd  lold  for  delinqireiit  taxes,  which  giFes  one  day  more  ihiM 
tho thff«o ymn Mmnd fcr vedimpt&oii,  wnot iBv«Iid oa ili ftwo. 

Taxation  — RsmicnaDir  Nonoi^  wwm  ikill  9amaM  J>wxsk — WHrnn 
notioe  for  thavdenpfciaa  of  Undteold  for  deliiu|u«nt  tazesfgiree  onoidoj 
more  thMi  the  three  yean  allowed  by  statate  for  redemption,  nnd  tfao 
laat  day  named  in  the  notioe  ia  Sunday,  a  deed  of  the  land  following  the 
notioe  will  not  be  tot  aside,  in  Iho  absenoe  of  a  showing  hy  the  owner 
that  be  was  misled  fay  the  (notioe,  :and  tbat'ho  offered  to  ssdeem  on  the 
laat  day  named  thorein,  or  if  the  laattnamed  "day  was-  Snndii^,  on  the 
next  day. 

Taxation  —  SumciENor  or  Redemption  Notioe.  —  A  notioe  to  redeem 
land  sold  for  dslinqoont  taxes  wliibh  givos  the  date  of  sale,  from  whiob 
the  oxpiraitifln  of  ihe  timo  for  sedauiption  may  be  oompated,  is  aol 
invalid  for  nnosrtaiaty  or  indefinitensas  in  fixing  tho  final  day  lor 
reilemption. 

Malcolm  NicoUon^  for  the  plaintiff  in  ernir. 
Oeorge  O.  CwnM^  for  the  defendant  in  error. 

Strang,  C.  Action  in  ejectment  for  the  possession  of  the 
east  half  of  the  southwest  one  fourth  of  section  8,  township 
12,  range  11,  Wabaunsee  County,  Kansas.  Defendants  below 
claim  the  land  under  a  tax  title.  The  statute  provides  that 
'*  any  owner,  his  agent  or  arttorney,  may,  at  any  time  within 
three  years  fmm  the  day  of  sale,  and  at  any  time  before  the 
execution  of  the  deed,  redeem  any  land  or  town  lot  sold  for 
taxes,  or  any  part  thereof,  or  interest  therein,  by  paying  to 
the  treasurer  of  the  county  the  amount  for.  which  said  land 
was  sold,  and  all  subsequent  taxes  and  charges  thereon,'' 
with  interest  ae  provided  by  the  act.  The  statute  also 
requires  the  county  treasurer,  at  least  four  months  before  the 
expiration  of  the  time  limited  for  redeeming  lands  sold  fot 
taxes,  to  publish  in  some  paper  published  in,  or  of  genera!]^ 
circulation  in,  his  county,  once  a  week  for  four  consecutive 
weeks,  a  list  of  all  unredeemed  lands  and  town  lots,  descrfb* 
ing  each  tract  or  lot  as  the  same  was  described  on  the  tax 
roll,  stating  the  name  of  the  person  to  whom  assessed,  if  any, 
and  the  amount  of  taxes  charged,  and  interest,  calculated  to 
the  last  day  of  redemption,  due  on  each  paroely  and  give 
notice  that  unless  such  lands  or  lots  be  redeemed  on  <Mr 
before  the  day  limited  therefior,  specifying  the  aaaie,  4Ihj 
will  be  conveyed  to  the  purchaser. 

The  trial  court  made  the  fallowing  fiDdings<Bff  iaol,to  wit:—- 
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^1.  The  plaintiff  holds  title  to  the  real  estate  in  oontro- 
Terav,  to  wit:  The  east  half  of  the  south «rest  quarter  of  section 
8,  township  12,  range  11  east,  containing  eightj  acres  of  land 
in  Wabaunsee  County,  state  of  Kansas,  by  a  chain  of  valid 
conveyances  duly  executed  and  delivered,  beginning  with 
«  patent  from  the  United  States,  dated  April  15,  1871, 
and  ending  with  a  deed  to  the  plaintiff,  dated  August  18, 
1880. 

*^  2.  Said  real  estate  was  sold  on  the  fifth  day  of  Septem- 
ber, 1882,  for  the  taxes  of  1881,  and  under  said  sale  a  tax 
deed,  valid  on  its  face,  was,  on  the  eleventh  day  of  September, 
1885,  duly  executed  and  delivered  to  G.  S.  Einderdine,  by 
the  county  clerk  of  Wabaunsee  County,  Kansas,  and  the 
defendant  Lewis  Nelson  is  in  possession  of  said  real  estate 
under  title  derived  from  said  tax  deed,  by  conveyance  duly 
executed  and  delivered  to  him  by  said  Kinderdine  on  the 
eleventh  day  of  May,  1886. 

*^3.  Prior  to  the  execution  of  said  tax  deed,  the  countjr 
treasurer  of  Wabaunsee  County,  Kansas,  published  a  redemp- 
tion notice  of  lands  sold  for  taxes  in  1882,  of  which  the  fol* 
lowing  is  a  copy,  to  wit:  — 

** '  CouMTT  Tbeasubbb'b  Officb, 
^  *Alma,  Wabaunseb  County,  Kan.,  Feb.  18, 1885. 

^  *  Notice  is  hereby  given  that  the  lands  described  in  the 
following  list,  situate  in  the  county  of  Wabaunsee  and  state 
of  Kansas,  were  sold  on  thefifth  day  of  September,  1882,  for 
the  unpaid  taxes  of  1881^  and  costs  and  charges  thereon. 

^  *  The  period  of  redemption  under  said  sale  will  expire  in 
three  years  from  the  day  of  said  sale,  or  on  the  sixth  day  of 
September,  1885;  the  sum  set  opposite  the  several  tracts  in- 
eludes  the  taxes,  interest,  and  charges  up  to  the  last  day  of 
xtdemption. 

-^ '  Now,  therefore,  unless  the  said  lands  shall  be  redeemed 
ftm  or  before  the  sixth  day  of  September,  1885,  they  may  be 
*oonveyed  to  the  purchaser  thereof  on  and  after  the  sixth  day 
>of  Septemberi  1885. 

^'^  Joseph  Fields,  County  Treasurer.' 

^  4.  The  sixth  day  of  September,  1885,  was  Sunday. 

^5.  Before  the  suit  was  commenced,  the  plaintiff  tendered 
to  defendant  the  full  amount  of  taxes  and  interest  on  said 
land.'' 

And  the  following  conclusions  of  law:^* 


July,  1890.]  H1CK8  V.  Nelson.  711 

^  1.  The  defendant  Lewis  Nelson  does  not  unlawfully  de- 
tain said  real  estate  from  said  plaintiff,  and  said  plaintiff  if 
not  entitled  to  recover  the  possession  thereof. 

**  2.  The  defendants  are  entitled  to  recover  their  costs.'* 

And  thereupon  said  plaintiff,  to  all  the  foregoing  conclu- 
sions  of  law,  and  each  of  them,  duly  excepted. 

The  sole  question  involved  in  the  case  is  the  sufficiency  of 
the  redemption  notice.  There  are  two  questions  raised  on  the 
notice.  It  is  first  asserted  by  the  plaintiff  in  error  that  the 
notice  is  not  sufficient,  because,  since  the  last  day  of  the  period 
for  redemption,  the  6th  of  September,  is  Sunday,  the  no- 
tice should  have  extended  the  period  for  redemption  to  and 
including  the  next  day,  the  7th.  The  land  was  sold  on  the 
fifth  day  of  September,  1882.  Under  the  rule  of  this  court 
{English  v.  Williamson^  34  Kan.  212;  Cable  v.  Coates^  86 
Kan.  191),  the  day  of  sale  should  have  been  excluded;  the 
period  of  redemption,  then,  would  have  expired  on  September 
5, 1885.  September  5, 1885,  was  not  Sunday,  and  as  the  period 
for  redemption  expired  with  that  day,  it  mattered  not  that 
the  next  day  was  Sunday.  The  plaintiff  had  his  full  three 
years  in  which  to  redeem  with  the  expiration  of  Saturday, 
the  5th. 

It  is  argued  that,  because  by  the  terms  of  the  notice  the 
plaintiff  was  given  the  right  to  redeem  on  the  6th,  he  should 
have  had  all  of  that  day;  and  as  the  6th  was  Sunday,  he 
should  also  have  had  the  whole  of  the  next  day,  —  the  7th. 
We  do  not  think  this  argument  is  tenable.  The  statute 
gives  three  full  years  in  which  to  redeem,  and  until  the  deed 
is  executed;  but  the  notice  should  give  but  three  years.  If, 
however,  the  treasurer,  by  a  mistake  in' computation,  gives  in 
the  notice  one  day  more  than  three  years  for  redemption,  that 
will  not  render  the  notice  invalid  upon  its  face.  Nor  should 
the  owner  be  permitted  to  take  advantage  of  such  mistake  to 
set  aside  a  deed  following  such  notice,  without  showing  that 
he  was  misled  thereby,  and  that  he  offered  to  redeem  on  the 
last  day  named  in  the  notice,  or  if  the  last  day  named  was 
Sunday,  on  the  next  day.  It  is  also  said  the  notice  was  in- 
yalid  by  reason  of  its  uncertainty  or  want  of  definiteness  in 
fixing  the  final  day  for  redemption.  That  part  of  the  notice 
claimed  to  be  obnoxious  to  this  criticiBm  reads  as  follows: 
**The  period  of  redemption  under  said  sale  will  expire  in 
three  years  from  the  day  of  said  sale,  or  on  the  sixth  day  of 
SepU'mber,  1885/'    It  is  argued  that  the  date  of  expiration 
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fi>r  Ab  period  of  redemption  is  not  definitely  fixed;  that  the 
notice  is,  that  the  period  for  redemption  will  expire  on  one  or 
the  other  of  two  periods*  to  wit, ''  in  three  years  finm  the  day 
of  sale,  or  on  the  sixth  day  of  September,  1886,'*  and  that  this 
filature  of  the  notice  is  subject  to  the  ariticism  of  this  couzt  in 
the  case  of  Blaekisiong  r.  Shsrwood^  81  Kan.  86«  and  is  thers- 
fore  invalid.  The  notice  in  this  case  difiers  from  the  notice 
criticised  in  the  case  cited.  In  the  notice  in  that  case  tho 
date  of  sale  was  not  given,  and  there  was  notbing  from  which 
to  compute  the  three  years  for  redemption.  In  this  case,  tfae 
date  of  sale  is  given  in  the  notice,  and  a  compatation  will 
show  when  the  three  years  will  expire.  We  think  the  nutioe 
in  this  case  must  be  held  to  be  good;  it  is  therefore  recom- 
mended that  the  judgment  of  the  district  oourt  be  afiirmad* 

The  CouBT.    It  is  so  ordered. 

A  rehearing  having  been  asked,  the  court|  In  response 
thereto,  said:  — 

Per  Curiam.  It  was  urged  in  support  of  a  rehearing  of 
this  case  that  the  former  opinion  was  in  conflict  with  CabU 
V.  Coates^  86  Kan.  191.  Cable  v.  CoqUb  followed  Englulk^. 
Williamson^  84  Kan.  212.  The  opiaion,  however,  in  the 
former  case  failed  to  state,  as  it  should  have  done,  thai  Sep- 
tember 4,  1881,  was  Sunday.  In  the  case  of  English  v.  Wil- 
liamson^ 34  Kan.  212,  it  was  said  that  *^  under  the  statute 
above  quoted  [Civ.  Code,  sec.  722],  when  the  last  day  comes 
on  Sunday,  that  day,  as  well  as  the  first,  shall  be  excluded^ 
and  we  suppose  our  tax  laws,  as  well  as  all  other  statutes, 
were  enacted  with  reference  to  this  rule,  and  therefore  that 
the  rule  should  govern.  Besides,  we  would  also  think  that 
such  rule  should  govern,  upon  general  principles.  If  Sunday^ 
in  such  a  case,  is  not  excluded,  the  owner  of  the  property 
would  not  have  the  full  three  years  given  to  him  by  statute 
within  which  to  redeem  his  property  from  the  taxes,  whUe 
the  statutes,  in  express  terms,  give  him  that  time^  and  mone 
than  that  time." 

As  September  4, 1881,  was  Sunday,  the  owner  of  the  land 
in  the  Cable  v.  Coates  case  had  all  of  September  6, 1881,  ia 
which  to  redeem;  but  the  tax  deed  was  issued  in  that  case  at 
two  o'clock,  p.  M.,  of  September  5,  1881,  and  therefore  was 
prematurely  issued. 

With  this  explanation,  the  Cable  v.  Coofci  ease  is  in  lini 
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with  the  English  v*  WiUiavMon  tense,  and  4fae  epinien  handed 
down  foUowB  beth'of  iboee  oaees. 
The  motioa  for  a  reheariog  will  bt  OTermlML 


TiZAnm— fcmuoTOiiovToiSTO  Bbbuk.  «-If  tli*  daj  of  ih«  mcmfh 
on  whieh  tlM  right  to  redaam  from  i^  tax  tale  falls  Is  Sunday,  it  ahoald  not 
bo  eompotody  and  the  owner  thoold  bo  allowed  all  of  the  next  daj  in  whieh 
loTedeom:  Gage  y.Dom,  129  HI.  236;  IK  Am.  St  Ko]^  260,  and  note.  Titlo 
will  not  be  presnmed  to  hare  been>aoqatred  nndor  n  tax  oertifioate  nntil  no- 
iioa  of  the  time  of  redemption  has  been  ■orrod:  Sambom  ▼.  MuelUr,  88  Minn. 
S7;  MtLeOom  y.  Omodi,  37  Minn.  167. 

TAZAnov— NoiioB  or  Rbdkmption— Whkn  SuFfiomrr.— It  mutt 
■into  when  the  land  was  pnrchaaed,  in  wboee  name  taxed,  a  description 
•f  ihm  land,  for  what  year  taxed  or  specially  aiseasod,  and  when  the  timo 
el  ledwptiMi  wiU  eq^:  Drote  y.  O0d<s%  128  UL  003. 


Mbrbill  V.   HuTCHlNSOir. 

C45  Kansas.  80.] 

BuD^QuiroLAm,  whbv  wnx  Pbktail  oyiR  Priob  Unrsoordsd  Dkrd. 
—  A  quitclaim  deed  daly  recorded  by  a  purchaser  in  good  faith  for 
▼alnaUa  oonnderaticD,  withoni  notice,  and  after  an  examination  of  tho 
ieoorda»  and  the  exercise  of  reasonable  diligenoe  to  disoovor  ontstand* 
ing  interests^  will  prevail  over  a  prior  unrecorded  deed. 

MeUinfer  BrotherBj  and  Vandeveer  and  Martin^  lor  the  plain* 
tiff  iu  error. 

WhiUnde  and  Oleasan^  for  the  defendant  in  error. 

JoHNBTON,  J.  George  Merrill  brought  thia  action  in  tho 
diatiict  court  of  Reno  County  to  recover  two  Iota  situate  in 
the  city  of  Hutchinson.  Henry  King  was  the  fee-simple 
owner  of  the  lots  for  several  years  prior  to  May  10, 1877,  at 
which  time  he  executed  a  eonveyance  of  the  same  to  the 
plaintiff,  but  the  deed  was  not  recorded  until  more  than  ten 
years  had  elapsed.  Merrill  now  claims  title  and  right  of  re- 
covery under  this  conveyance.  Hutchinson,  the  defendant, 
claims  title  through  certain  tax  proceedings,  and  a  convey- 
ance made  to  him  by  Henry  Kling  and  wife  on  July  16,  1885. 
It  appears  that  King  paid  the  taxes  on  the  lots  until  1877, 
and  not  being  paid  for  that  year,  the  lots  were  sold  for  taxes, 
and  were  bid  in  by  the  county.  No  taxes  thereon  were  after- 
ward paid  by  any  one  nntil  January,  1883,  when  the  tax 
certificate  was  assigned  to  L.  A.  Bigger,  and  a  tax  deed  was 
executed  to  him  on  January  16. 1884,  which  was  recorded  on 


714  Mebbill  v.  Hutchinboh.  [Kansas, 

the  same  day.  Bigger  paid  taxes  thereon  np  to  1885,  and 
about  that  time  he  sold  the  property  to  Isaac  A.  Kitzmiller, 
but  the  deed  was  not  executed  until  March  17,  1886,  and  it 
was  recorded  on  March  24,  1886.  On  April  12, 1886,  Kits- 
miller  and  wife  conveyed  the  lots  to  William  B.  Hutchinson^ 
and  on  July  16,  1885,  Henry  King  and  wife  executed  a  quit- 
claim deed,  purporting  to  convey  the  property  to  Hutchinsoni 
which  inBlrument  was  recorded  on  July  17,  1885. 

The  plaintiff  contends  that  the  tax  proceedings  were  irreg- 
ular in  two  respects,  and  this  is  not  denied  by  the  defend- 
ant; and  hence  we  may  assume  that  the  tax  proceedings 
alone  will  not  sustain  the  defendant's  claim  of  title.  It  is 
said  by  the  defendant  that  the  court  below  held  against  the 
validity  of  the  tax  proceedings;  but  it  is  also  held  that  the 
quitclaim  deed  of  Hutchinson  was  obtained  from  King  after 
making  diligent  inquiry  to  ascertain  the  condition  of  the 
title,  and  without  notice  of  the  unrecorded  deed  of  plaintiff, 
and  therefore  adjudged  the  quitclaim  deed  to  be  superior  to 
the  prior  unrecorded  deed  of  plaintiff.  This  is  the  only  ques- 
tion in  the  case. 

It  appears  that  when  King  conveyed  the  lots  to  Hutchin- 
son, he  had  forgotten  the  previous  conveyance  to  Merrill,  and 
he  supposed  that  he  still  held  the  original  title  to  the  lots, 
and  the  complete  title,  except  as  it  was  affected  by  the  tax 
title  which  had  been  taken,  and  which  had  then  passed  to 
Hutchinson.  Before  purchasing  the  lots  from  King,  Hutch- 
inson searched  the  records,  and  in  good  faith  made  diligent 
inquiry  and  examination  as  to  the  condition  of  the  title,  and 
found  nothing  indicating  the  prior  conveyance,  or  that  Mer- 
rill had  or  claimed  any  interest  in  the  property.  Kitzmiller 
had  taken  possession  of  the  lots  and  made  permanent  im- 
provements thereon  before  the  purchase  of  the  same  by 
Hutchinson.  None  of  the  parties  connected  with  the  tax 
proceedings,  or  who  paid  the  taxes,  or  who  took  possession 
and  made  improvements  on  the  property,  knew  anything  of 
the  prior  deed,  and  Merrill  did  not  disclose  the  fact  until 
long  after  the  tax  deed  and  subsequent  conveyance  had  been 
placed  on  record,  nor  for  a  long  time  after  the  permanent  im- 
provements had  been  made. 

The  plaintiff  urges  that  the  defendant  cannot  be  regarded 
as  a  bona  fide  purchaser,  and  cites  Johnson  t.  WiUiams^  87 
Kan.  179.  It  was  there  held  that  where  the  grantor  gives 
only  a  quitclaim  deed,  the  purchaser  is  put  upon  inquiry;  bat 
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it  was  not  decided  that  the  mere  taking  of  such  a  deed  de- 
prived him  from  being  considered  a  bona  fide  purchaser  under 
all  circumstanoes.  It  was  said  that  **  a  person  who  holds 
Teal  estate  by  virtue  of  a  quitclaim  deed  only  from  his  im- 
mediate grantor,  whether  he  is  purchaser  or  not,  is  not  a  bona 
fide  purchaser  with  respect  to  outstanding  and  adverse  equi- 
ties and  interests  shown  by  the  records,  or  which  are  discov- 
erable by  the  exercise  of  reasonable  diligence  in  making 
proper  examinations  and  inquiries."  In  deciding  the  case, 
however,  it  was  remarked  that  **  it  may  be  that,  with  refer- 
ence to  some  equities  or  interests  in  real  estate,  the  purchaser 
who  holds  only  under  a  quitclaim  deed  may  be  deemed  to  be 
m  bona  fide  purchaser;  for  equities  and  interests  in  real  estate 
may  sometimes  be  latent,  hidden,  secret,  and  concealed,  and 
not  only  unknown  to  the  purchaser,  but  undiscoverable  by 
the  exercise  of  any  ordinary  or  reasonable  degree  of  dili* 
gence.  It  is  possible,  also,  that  a  purchaser  taking  a  quit- 
claim deed  may,  under  the  registry  laws,  be  considered  a  bona 
fide  purchaser  with  reference  to  a  prior  unrecorded  deed  with 
respect  to  which  he  has  no  notice,  nor  any  reasonable  means 
of  obtaining  notice." 

The  facts  of  the  present  case  bring  it  within  the  sugges- 
tion made  in  the  cited  case,  and  we  think  the  rule  suggested 
should  be  adopted  for  the  determination  of  this  controversy: 
See  authorities  cited  in  Johnson  v.  WUliams,  87  Kan.  179.  The 
form  of  the  deed  alone  did  not  conclude  Hutchinson,  nor  pre- 
Tent  him  from  becoming  a  purchaser  in  good  faith;  it  simply 
operated  as  a  warning  to  him,  and  put  him  upon  inquiry. 
It  was  his  duty  then  to  look  further,  and  ascertain  why  the 
deed  was  made  without  covenants  of  warranty;  and  he  took 
it  loaded  with  such  outstanding  equities  or  interests  as  he 
might  have  discovered  by  the  exercise  of  reasonable  diligence. 
As  we  have  seen,  he  examined  the  records,  inquired  of  those 
in  possession,  and  who  paid  the  taxes  thereon,  and  of  every 
one  who  had  any  apparent  interest  in  the  property,  and  could 
not  learn  from  any  of  them  that  Merrill  had  any  claim  upon 
the  property.  And  King,  the  owner  of  the  record  title,  to 
whom  Hutchinson  applied  for  a  deed,  had  forgotten  the  con- 
▼eyance  to  Merrill,  so  that  it  could  not  be  learned  from  that 
source.  The  reason  why  King  gave  and  Hutchinson  took  a 
deed  without  covenants  of  warranty  was  the  outstanding  tax 
title,  under  which  parties  had  taken  possession  and  made  im- 
provements; and  these  circumstances  justify  the  making  of  a 
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quHclftini  deed,  and  wvould  natarallj  set  at  rest  any  doabU 
which  might  arise  in  the  mind  of  Hntchineon  on  account  of 
the  form  of  the  deed*  He  x^id  a  fur  conaidenation  ior  Ibe 
lota,  and  although  faia  oondcuot  has  been  oriticieed,  we  &id 
nothing  in  itio  impeach  hia  good  faith.  It  may  be  remarked 
that  the  deed  fKom  King  purported  to  convey  the  prciperty, 
and  did  not  in  iefxaB  limit  the  conveyance  to  the  mero  inter* 
eats  of  the  grantors,  nor  did  it  contain  any  exprass  reairiBtion 
upon  an  absolute  conreyance.  King  eyidently  intended  to 
convey  a  complete  title  to  the  propertyi  exoept  that  which  had 
been  acquired  through  tax  proceedings,  and  Hutchinson  anp- 
poeed,  and  had  a  right  to  suppose,  that  having  acquired  the 
rights  of  the  tax-title  purchaser,  and  a  conveyance  from  King, 
he  was  vested  with  a  conipleta  and  perfect  title.  The  inter- 
est of  Merrill  was  so  concealed  as  to  be  aodisooverable  by 
any  reasonable  search,  and  his  conduct  in  the  premises  does 
not  appeal  strongly  to  the  equitable  consideration  of  the 
court.  He  purchased  the  property  when  it  was  of  little 
value,  and  withheld  the  deed  from  record  for  about  ten  years. 
During  this  time  he  paid  no  taxes  and  made  no  improf<e- 
ments  thereon,  and  did  nothing  to  disclose  his  ownership. 
With  an  unrecarded  deed  in  his  poehet,  he  stood  by  while 
^others  who  had  obtained  deeds  placed  them  jon  record,  ereeled 
buildings  and  other  impBOvedooentSiOn  the  leto,  and  paid  aodu* 
mulated  taxes  thereon,  never  intimating  that  he  held  an  in* 
terest  in  the  property.  Afler  the  value  of  the  praperty  had 
been  greatly  enhanced  by  the  improvements  made,  and  by 
the  growth  and  general  ^osperity  of  the  city,  he  uncovers 
A  deed,  and  asserts  title.  The  act  relating  to  conveyanoes 
provides  for  the  recording  of  all  insiruments  conveying  real 
estate,  or  whereby  any  real  estate  m^y  be  affected,  and  that 
from  the  time  of  £Ung  the  same  with  tlie  register  of  deeds 
they  shall  impart  notice  to  all  persons  of  the  contents  of  the 
instruments,  and  that  all  subsequent  purchasers  and  mort- 
gagees shall  be  deemed  to  purchase  with  notice.  It  then  pen* 
vides  that  "no  such  instrument  in  writing  shall  be  valid 
exoept  between  the  parties  thereto,  and  such  as  have  actual 
notice  thereof,  until  the  same  shall  be  deposited  with  tiie 
registerof  deedrfor record":  Gen.  Stats.  1889,  pars.  1128, 1129, 
1130.  The  duty  of  placing  the  deed  on  record  was  enjoined 
by  the  statute  and  required  by  public  policy;  but  the  plain- 
tiff  ignored  both,  and  it  is  now  too  late  for  him  to  assert  his 
title  against  one  who  purchased  in  gftod  ftdth  and  without  no- 
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tide  of  the  ootetanding  interest.  Even  a  purchaser  at  sheriff's 
sale,,  other  than  a  judgment  creditor,  who  has  parted  with 
value  on  the  strength  of  the  record,  and  that  there  are  no 
outstanding  equities  or  titles  which  are  discoverable  by  ordi- 
nary diligence,  is  entitled  to  the  protection  of  the  recording 
met  As  to  him,  it  has  been  said:  *^If  the  record  shows  the 
title  clear  in  a  party,  and  the  purchaser  has  no  notice  of  any 
outstanding  equities  or  titles,  he  may,  as  a  rule,  safely  pur- 
chase from  sm^h  party,  and  the  holder  of  the  unrecorded  title 
is  estopped  to  setup  his  title  as  against  one  who,  purchasing, 
has  parted  with  value  on  the  strength  of  the  record.  And 
ihiH  is  true,  whether  the  purchaser  obtains  title  from  the 
apparent  ownar  by  voluntary  oonveyance^  or  purchase  at  a 
sheriff's  sale'*:  Lee  ▼.  Bermingham^  90  Kan.  312. 

Tnr  the  same  case  it  is  remarked  that/' every  claimant  of 
title  owes  a  duty  of  notice  to  the  public.  Generally  speak- 
ing, the  record  is  the  means  of  information;  and  the  spirit 
of  our  laws  is  to  encourage  reliance  upon  the  record.  Where 
that' fails,  and  the  claimant  knows  of  the  failure,  he  owes  to 
the  public  the  duty  of  in  some  way  making  good  the  omission; 
and  if  he  is  derelict  in  this  duty,  he  may  be  estopped  fron^ 
afterward  setting  up  bis  title  against  one  who  has  purchased 
SMid  parted  with  value  on  the  strength  of  the  record." 

I»  LewU  ▼.  Kirk,  28  Kan.  505,  it  is  said  that  '*  a  purchaser 
in  good  faith  of  real  estate  is  never  bound  to  take  notice  of 
secret  eqnitiBSf.lisnsi,  iotecests,  tnistsv  or  encumbranoes,  which 
cannot  be  discovered  from  an  iufipectioaef  the  public  records, 
or  cannot  be  ascertained  by  inquiries  from  the  parties  in  pos* 
oession.  He  may  always  rely  upon  the  public  records,  and 
mch  inqniries  as  they  suggest,  and  such  inquiries  as  are 
proper  of  the  parties  in  possession;  and  if  from  all  these  the 
title  appears  to  be  clear,  he  will  then  obtain  a  good  title, 
althoagh  there  may  be  some  outstanding  equity  or  lien  in 
ta^ror  of  some  other  person." 

The  defendant  acted  in  good  faith,  and  was  not  derelict  in 
examining  the  record  or  in  making  inquiries  of  those  in  pos- 
session or  of  those  likely  to  know  of  outstanding  equities  or 
titlea.  The  plaintiff,  on  the  other  hand,  was  at  fault  in  fail- 
ing to  give  the  notice  which  the  law  and  fair  dealing  with  the 
poblic  requites.  In  consequence  of  his  fault,  the  property 
was  purchased  for  a  valuable  consideration,  taxes  were  paid 
and  improvements  made  thereon,  and  he  who  is  in  fault 
•hould  soflfbr  Hm  loss  which  his  conduct  has  occasioned. 
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We  think  the  title  of  the  defendant  under  the  qoitolaim 
deed  is  paramount  to  that  of  the  plaintiff,  and  the  ruling  of 
the  district  court  must  be  upheld* 

The  judgment  will  be  affirmed. 


QnrroLATif  Dbim,  Riohtb  or  GRANTin  nr.— The  rule  fai  mmm  of  Ike 

•tates  ia,  that  a  grantee  under  a  qaitelaim  deed  takes  the  intereit  of  hit 
grantor  in  the  premitee  conveyed,  bnt  ie  not  to  be  deemed  a  htmaJidM  fwr^ 
chafer:  PHen  t.  CarOer,  80  Mich.  124;  20  Am.  St.  Rep.  608,  and  notoi 
CummmgB  t.  Fnmegan^  42  Minn.  524;  Lumpkiiu  ▼.  Adama,  74  Tex.  96;  CM- 
dard  ▼.  Donaka^  42  Kan.  754.  Very  similar  to  the  principal  ease  is  Maraka9 
T.  Boberit,  18  Minn.  405,  10  Am.  Rep.  201,  where  the  beU  showed  that  the 
defendant  granted  certain  lands  by  qnitdaim  deed  to  the  plaintiif;  siibes* 
qoently,  the  defendant  made  a  quitclaim  deed  to  I*  for  the  same  laodfli  L 
having  no  notice  of  the  plaintiff's  prior  deed,  which  was  ne^er  recorded.  JL's 
deed  was  dnly  placed  on  record.  The  oonrt  decided.  In  an  action 
against  defendant  for  damages,  that  the  plaintiff's  iatssest  ia  the  lands 
not  affected  by  I*'s  qnitolaim  deed. 


Calvert  v.  Whitmori, 

(45  Kahsas,  90.] 

RLionoHB— Impkrfict  Balu)T8— BviDBNaa  ov  Imtbrl — BsOotseasli* 
an  electioB  for  *•  Calvert,"  '*  A.  L.  OslTert,"  and  ''J.  a  Oslvert "  ssay 
be  shown  to  have  been  intended  to  be  cast  for  "O.  L.  Oslvort^**  whi 
there  is  bnt  one  candidate  by  the  name  of  Cklvort  to  be  Totod  for  al 
such  election. 

/.  W.  LewUf  and  Bagley  and  Andrew$^  for  the  petitioner. 

D.  Overmeyer  and  W.  0.  Webbj  for  the  respondent 

Simpson,  C.  This  is  an  original  action  in  this  court  Tbi 
petition  alleges  that  the  plaintiff,  G.  L.  Calvert,  is  and  was  a 
a  resident  of  Itasca  township,  in  Sherman  County,  on  the  first 
day  of  November,  1^89;  that  at  the  regular  election  in  Nih 
vember,  1889,  the  plaintiff  and  the  defendant  were  candidates 
for  the  office  of  justice  of  the  peace  in  and  for  said  township; 
that  the  defendant,  Charles  W.  Whitmore,  received  159  votes, 
and  that  the  plaintiff  received  157  votes,  and  in  addition  to 
the  157  perfect  ballots  that  were  cast  for  the  plaintiff,  tho 
following  imperfect  votes  were  cast:  One  for  Calvert,  one  for 
A.  L.  Calvert,  and  one  for  J.  G.  Calvert  He  further  alleges 
that  the  three  ballots  cast,  bearing  respectively  die  names 
of  "Calvert,"  "A.  L.  Calvert,"  and  "J.  C.  Calvert,""  were 
meant  and  intended  by  the  voters  so  easting  them  fi>r  this 
plaintiff,  O.  L.  Calvert,  and  in  truth  and  in  hct  won  so  voted 
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for  plaintiff  for  said  oflSoe;  that  In  erasing  the  name  of 
Charles  W.  Whitmore  and  writing  instead  thereof  the  name 
of  the  plaintiff  on  said  ballots,  the  persons  preparing  the  same 
meant  and  intended  to  write  on  each  of  said  ballots  the 
name  of  Q.  L.  Calvert,  but  by  mistake  wrote  the  names  as 
aforesaid;  that  prior  to  said  election,  the  electors  of  said  town* 
ship  met  in  mass  convention  and  nominated  as  candidates 
for  justice  of  the  peace  W.  E.  Brown,  Charles  W.  Whitmore, 
and  this  plaintiff,  Q.  L.  Calvert,  and  that  these  three  persons 
were  the  only  candidates  for  said  oflBce  at  said  election;  that 
at  the  time  of  the  election,  this  plaintiff  had  an  office  in  the 
town  of  Qoodland,  in  said  township;  that  no  person  bearing 
the  name  of  A.  L.  Calvert  or  J.  C.  Calvert  resided  in  said 
township;  that  the  only  other  person  residing  in  said  town- 
ship bearing  the  name  of  Calvert  was  a  farmer  residing  on  a 
claim  in  the  most  remote  corner  of  the  township,  and  who  was 
not  a  candidate,  and  who  was  entirely  unknown  to  the  great 
body  of  the  electors  of  said  township;  and  that  the  names  of 
the  electors  casting  the  three  ballots  above  named  are  known 
to  the  plaintiff,  and  are  ready  and  willing  to  testify  that  said 
ballots  bearing  the  names  of  '*  Calvert,"  ^^  A.  L.  Calvert,'^  and 
*' J.  C.  Calvert"  were  so  prepared  and  voted  by  mistake,  but 
were  in  fact  cast  for  the  plaintiff  for  justice  of  the  peace.  He 
then  alleges  the  canvass  of  the  vote,  the  issuance  of  a  certifi- 
cate of  election  to  defendant;  that  the  plaintiff  filed  his  oath 
of  office,  and  offered  an  official  bond  for  approval,  demanded 
the  possession  of  the  office,  etc. 

To  this  petition  a  demurrer  is  interposed  because  it  does 
not  state  a  cause  of  action.  We  think  the  petition  contains 
every  necessary  allegation  to  state  a  good  cause  of  action  on 
the  part  of  the  plaintiff,  and  therefore  recommend  that  the 
demurrer  be  overruled,  and  the  defendant  allowed  thirty  days 
to  answer. 

The  CouBT.    It  is  so  ordered. 


ELKmoiia— Ballots—  Bvidsnoi.  —  Ai  to  what  trideiiM  h  proper  to 
•how  for  whom  a  ballot  was  cast  by  a  voter,  see  Boyer  v  Teague^  106  N.  C. 
676;  19  Am.  St  Rep.  547,  and  note.  When  the  ballots  prodaoed  at  an 
•leetion  contest  are  and  when  not  the  best  eridenoe  of  the  vote  oaet:  See 
Hartnumr.  Young,  17  Or.  160;  11  Am.  St.  Rep.  787,  and  particularly  note 
7SS-S00L  Parol  and  extrinsic  evidence  to  explain  ambignities  in  ballots: 
See  Gumm  ▼.  Hubbard,  97  Mo.  311;  10  Am.  St.  Rep.  SIS^  and  partienlarly 
note  817-322. 
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GONTINBNTAL    IkSUBANOB    GoMPANY   t;.   TTlLSON. 

[46  Kansas,  tfO.) 

Inscrakoi — ARBrmATiON,  WHKN  Optional.  —  A  condition  in  an  inranniM 
policy,  providing  that  any  difference  of  opinion  between  the  intnnv  and 
the  ininred  as  te  the  ameant  of  loss  may  be  snbmitted  to  arbitratiao^  ii 
not  a  conditieQ  preoedent  to  eommenctng  anit  on  the  policy,  bat  leaTen 
arintration  optional  with  the  partiee»  and  either  may  decline  to  arbitcmt% 

Ihsubangx  —  VVajvbr  of  Arbitratioh  —  EtfTOFPBL.  —  Where  a  condition 
in  an  insnrance  policy  makes  arbitration  of  leas  a  condition  precedent 
to  anit,  and  the  insured,  after  Ices,  demanda  arbitration,  which  iarefneed 
fagr  the.  insurer,  snch  refusal  conatitatea  a  waiTcr  of  arbitration,  and  tba 
latter  is  estopped  from  insisting  upon  arbitration  or  from  setting  np  a 
failure  to  arbitrate  as  a  defense  in  an  action  to  recover  the  U 


Jcansi  D.  Sihoddyj  for  the  plaintiff  in  error. 

W.  R.  BiddU  and  H.  T.  Smithy  for  the  defendant  in  error. 

Strano^  C.  March  8,  1887,  the  plaintiff  in  error  iB8ued  its 
policy  of  insurance  to  the  defendant  in  error,  promieing  therein 
to  indemnify  him  against  loss  or  damage  by  cyclone  in  the 
sum  of  thirteen  hundred  dollars,  upon  his  stone  dwelling- 
house,  and  household  effects  therein.  April  21,  1887,  the 
neighborhood  of  the  defendant  in  error  was  visited  by  a  heavy 
wind-storm,  cyclonic  in  its  character,  which  struck  and 
severely  wrecked  his  house,  and  also  destroyed  some  of  his 
household  goods  therein,  resulting  in  a  loss  to  him,  as  he  al« 
leges,  of  $1,040,  — $1,000  on  his  dwelling-house  and  $40  on 
his  goods.  On  the  same  day  he  notified  the  insurance  com- 
pany of  his  loss  by  the  storm.  May  31,  1887,  he  made  and 
sent  to  the  company  proof  of  his  loss.  A  few  days  after  the 
storm,  Odell  and  Forward,  agents  of  the  company,  visited  the 
premises  and  looked  them  over.  Afterward  there  was  some 
talk  between  the  defendant  in  error  and  the  agents  of  the 
plaintiff  in  error  about  arbitrating  the  matter,  but  no  arbitra* 
tion  was  ever  had.  January  2, 1888,  Wilson  began  his  action 
in  the  district  court  of  Linn  County.  January  12th  the  in- 
surance company  filed  its  answer,  challenging  the  amount  of 
loss  sustained  by  Wilson,  and  pleading  that  by  the  terms  of 
their  policy  they  had  a  right  to  arbitrate  the  difference  between 
the  company  and  Wilson;  that  the  company  had  demanded 
arbitration,  and  Wilson  had  refused  to  join  therein,  and  claim* 
ing  that  as  Wilson  had  refused  to  arbitrate,  he  could  not 
maintain  his  action.  The  company  also  claimed  an  offset  in 
the  form  of  a  premium  note  given  by  Wilson  to  the  company 
for  fifty-two  dollars,  and  which,  they  allege,  had  never  been 
paid.    January  22, 1888,  a  reply  was  filed  confessing  the  offset 
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and  ayerring  that  the  plaintiff  below  was  ready  and  willing 
to  arbitrate,  but  that  the  insurance  company  had  refused  to 
submit  to  arbitration.  The  case  was  tried  by  the  court  and  a 
jury  April  5, 18S8.  The  jury  returned  a  verdict  for  the  phiin- 
tiff  below,  assessing  his  damages  at  $838.95.  A  motion  for  a 
new  trial  was  overruled,  and  time  given  to  make  a  case  for 
this  court. 

As  we  view  the  record,  there  is  but  one  question  for  this 
court  to  determine.  The  alleged  error  in  the  assessment  of 
the  amount  of  damages  hardly  rises  to  the  dignity  of  a  ques- 
tion, under  the  oft-repeated  decisions  of  this  court,  and  the 
evidence  in  the  case.  There  is  certainly  evidence  to  support 
the  finding  of  the  jury  in  the  sum  returned  by  them.  Some 
of  the  witnesses  fixed  the  amount  of  damages  suffered  by 
Wilson  at  much  more  than  the  amount  returned  by  the  jury. 
The  trial  court  approved  the  verdict.  The  real  question  is. 
Was  Wilson  estopped  from  maintaining  his  action  by  any  re- 
fusal of  his  to  submit  the  question  of  the  amount  of  his  loss 
to  arbitration,  or  by  failure  to  submit  to  the  company  proper 
proof  of  loss?  The  policy  upon  which  this  action  is  founded 
requires  that  the  insured  shall  give  the  company  notice  in 
writing  of  his  loss,  in  case  loss  occurs,  within  fifteen  days, 
and  that  he  make  and  transmit  to  the  company  his  proof  of 
loss  within  sixty  days  after  it  occurs.  In  this  case  the  de- 
fendant gave  the  agents  of  the  company  notice  the  next  day 
after  the  storm,  and  forty  days  thereafter  made  and  sent  the 
company  proof  of  his  loss.  There  is  no  complaint  of  want  of 
notice  of  the  loss  within  fifteen  days,  and  actual  notice  was 
given  the  next  day  after  the  storm. 

Plaintiff  in  error  does  complain  of  the  sufficiency  of  the 
proof  of  loes.  As  the  proof  of  loss  was  made  and  sent  to  the 
company  May  81,  1887,  twenty  days  before  the  expiration  of 
the  period  of  time  fixed  in  the  policy  during  which  it  must  be 
made,  and  the  company  held  it  without  making  any  objection 
thereto  until  the  29th  of  July,  1887,  and  until  long  after  the 
time  as  fixed  in  the  policy  for  making  the  proof  of  loss  had 
expired,  it  is  estopped  from  making  any  complaint  now:  Ben 
Franklin  Fire  In$.  Co.  v.  Flynn,  98  Pa.  St.  627;  German-Amer- 
ican  Ins.  Co.  ▼.  Davidson^  67  Ga.  14;  Merchants^  etc.  Ins.  Co, 
▼.  Vining^  67  G a.  661;  BuUerworth  v.  Western  Assurance  Co.y 
132  Mass.  489;  Williams  v.  Hartford  Ins.  Co.,  54  Gal.  442;  85 
Am.  Rep.  77;  KUlip^  v.  Putnam  Fire  Ins.  Co.,  28  Wis.  472;  » 
Am.  liep.  506;  O'Conner  v.  Hartford  Fire  Ins.  Co.^  81 
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160;  Letoia  v.  Monmouth  MuL  Fire  Ins,  Co.^  52  Me.  492;  Winn&* 
sheik  Ins,  Co.  v.  Schueller^  60  111.  465;  jEtna  Fire  Ins,  Co,  v. 
Tyler,  16  Wend.  385;  30  Am.  Dec.  90;  St,  Louis  Ins.  Co.  v. 
Kyle,  11  Mo.  278;  49  Am.  Dec.  74;  Mutual  Benefit  L.  Ins.  Co. 
V.  Tisdale,  91  U.  S.  238;  43  Barb.  351. 

The  arbitration  clause  of  the  policy  reads  as  follows:  "  Dif- 
ferences of  opinion  arising  between  the  parties  hereto  as  to 
the  amount  of  loss  or  damage  may  be  settled  by  arbitration; 
each  party  to  select  one  arbitrator,  and  in  case  of  disagree- 
ment, they  to  select  a  third,  and  their  award  in  writing, 
under  oath,  shall  be  binding  as  to  the  amount  of  loss,  the 
cost  of  said  arbitration  to  be  borne  by  the  parties  herelo 
equally." 

There  is  nothing  in  the  above  provision  to  render  the  arbi* 
tration  proceeding  a  condition  precedent  to  the  maintenance 
of  an  action  on  the  policy  for  loss  sustained  under  it:  Ments 
V.  Amienia  F,  Ins.  Co.,  79  Pa.  St.  478;  21  Am.  Rep.  80;  Reed  v, 
Washington  F.  &  M,  Ins,  Co,,  138  Mass.  572;  Gere  v.  Council 
Bluffs  Ins.  Co,,  67  Iowa,  272;  54  Wis.  418;  Numey  v.  Fire- 
man's Fund  Ins,  Co.,  63  Mich.  633;  6  Am.  St  Rep.  838;  4 
McCrary,  125.  The  language  of  the  provision  quoted  allows 
arbitration,  but  leaves  it  optional  with  the  parties  to  the  con- 
tract, and  it  therefore  follows  that  either  may  decline  arbitra- 
tion: 2  Wood  on  Insurance,  1014,  1015. 

Counsel  argues  that  the  following  provision  renders  tlie 
arbitration  clause  absolute  and  binding  upon  the  parties,  and 
also  makes  it  a  condition  precedent:  ''And  it  is  hereby 
mutually  understood  and  agreed  by  and  between  this  com- 
pany and  the  assured  that  this  policy  is  made  and  accepted 
upon  and  with  reference  to  the  foregoing  terms,  conditions, 
stipulations,  and  restrictions,  all  of  which  are  hereby  declared 
to  be  a  part  of  this  contract,  and  are  to  be  used  and  resorted 
to,  in  order  to  determine  the  rights  and  obligations  of  the 
parties  hereto,  in  all  cases  not  herein  otherwise  especially  pro- 
vided for  in  writing." 

This  provision  adds  nothing  to  the  one  in  relation  to  arbi- 
tration. It  simply  refers  to  all  preceding  ''  terms,  conditions^ 
stipulations,  and  restrictions,"  and  declares  they  are  to  be 
used  and  resorted  to  to  determine  the  rights  and  obligations 
of  the  parties  to  the  policy.  It  can  hardly  be  claimed  that 
this  very  general  provision  at  the  end  of  the  policy  changes 
any  of  the  preceding  terin<^,  conditions,  stipulations,  and 
restrictions  of  the  policy,  rendering  an  optional  provision 
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absolute  and  imperative.  It  would  require  a  much  more 
definite  provision  than  this  one  to  oust  the  jurisdiction  of  the 
courts.  But  the  contention  of  the  plaintiff  in  error  has  been 
settled  against  it  by  frequent  decisions  of  the  courts  of  this 
country:  Nurney  v.  Fireinan'a  Fund  Ins,  Co.^  63  Mich.  633; 
6  Am.  St.  Rep.  338,  and  cases  there  cited.  There  being 
nothing  in  the  policy  requiring  arbitration  as  a  condition  pre- 
cedent  to  the  maintenance  of  an  action  thereon  by  the  plain- 
tiff below,  it  follows  that  the  trial  court  did  not  err  in  holding 
that  evidence  in  relation  to  arbitration  was  irrelevant,  and 
therefore  incompetent,  nor  in  taking  such  evidence  from  the 
jury. 

There  is  one  other  phase  of  the  question  to  which  our  atten- 
tion is  called.  The  evidence  shows  that  the  defendant  in 
error,  very  soon  after  the  injury  to  his  property,  notified  the 
plaintiff  in  error  that  he  wanted  to  arbitrate  the  question  of 
damages,  and  was  informed  by  Odell,  agent  of  the  company, 
that  he  did  not  have  time  then  to  attend  to  it;  that  some 
days  after,  he  notified  Forward,  agent  of  the  company,  that 

he  wanted  to  arbitrate,  who  said,  in  reply,  he'd  **be  d d 

if  he  would  arbitrate'^;  and  added,  '^  You  may  sue  if  you  want 
to."  If  the  arbitration  provision  in  the  policy  in  this  case 
required  arbitration  as  a  condition  precedent,  the  reply  of 
Forward  to  Wilson's  demand  for  arbitration  would  amount 
to  a  waiver  of  the  arbitration  provision.  When,  in  response 
to  Wilson's  demand  for  arbitration,  the  company,  by  its 
agent,  refused  to  arbitrate,  it  was  estopped  from  calling  on 
Wilson,  subsequently,  to  arbitrate,  and  estopped  from  claim- 
ing any  right  of  arbitration  thereafter.  The  company  could 
not  decline  arbitration  when  demanded  by  Wilson,  and  still 
hold  him  to  it.  The  company  having  declined  arbitration, 
Wilson  would  have  the  right  to  bring  suit  at  once. 

It  is  recommended  that  the  judgment  of  the  district  court 
be  affirmed. 

The  CouBT.    It  if  80  ordered. 

FiBB  Imoamoi^OoHDiTioMS  fob  AaBirsATioir  ov  Loasn.  ^  A  oondi- 
Ikm  In  *  policy  of  fire  mmranoe  providing  for  urbitratioQ  doM  not  make 
■oeh  Mrbitnlion  *  eondition  precedent  to  the  bringing  of  an  action  upon 
■neh  policy:  Birndngkotm  F.  In$.  Co.  v.  Pulver,  126  DL  329;  9  Am.  St  Bep. 
696,  and  note;  Huickimom  v.  Lhcrpool  €ic.  In§.  Otk,  163  Maaa.  143;  nnlesa 
elearly  made  ao  by  the  terma  of  the  policy:  Chippewa  L,  Co,  t.  Phenix  Ins, 
Co.,  80  Mich.  116;  Pttmetr  Mfg.  Co,  t.  Phaauz  Amir.  Co..  106  N.  C.  28; 
Gtumr  T.  ^IM  Fire  OffieCt  4S,  Minn.  316.     Proviaions  making  arbitration  a 


TM  hat»  9.  Iif  a.  [KansaSi 

oonditioB  preoedant  to  rait  upon  a  policy  do  not  apply  to  cases  in  whkdi  tho 
company  denies  all  liability  whatever  ooder  the  contract:  BaiUf  ▼.  JPAm 
Ins.  Co.,  77  Wis.  336.  An  arbitration  and  award  merely  as  to  the  amount 
of  loss  does  not  estop  the  company  from  denying  any  legal  liability  upon 
the  gronnd  that  the  polioy  was  void  for  reatmns  known  to  the  as^red  at  th« 
time  of  the  arbitration:  Johnnon  t.  Amaiean  Ina,  Co*,  41  Minn.  390. 

FiKi  Ikhusasos  —  Waitbr  of  CovDiTioif  A3  TO  Absstration.  —  Th* 
eondition  in  a  policy  requiring  an  arbitration  1)efore  the  institntion  of  a 
snit  thereupon  may  be  waived  by  the  company:  Famum  t.  Pheaux  Imi, 
Co,,  83  CaL  246;  17  Am.  St.  Rep.  2H3;  ^umey  v.  Firentan*%  F.  Ins.  Co.,  6S 
Mich.  633;  6  Am.  St.  Bep.  338;  Ifof-^  ▼.  Liverpool  eic  Ina,  Ca,  85  Mioh. 
210;  TUIeg  t.  O^meeUad  F.  Im,  Co.,  86  Ya.  81L 
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Procers  ^  AvrmATiT  iob  PvBijaAn«Mr — AvBiriMrBiiT.  —  Where  the  }aris- 
dictional  facts  necessary  to  warrant  service  npea  defsndaat  by  pnUioa- 
tion  were  in  existence  at  the  commencement  of  the  action,  and  the 
aflSdavit  for  publication,  otherwise  good,  ia  voidable  because  a  material 
fact  is  inferentially  bat  *insufficiently  stated,  the  court  may,  either  be> 
fore  or  after  judgmenti  permit  an  amended  and  corrected  affidarit  for 
publication  to  be  filed,  and  when  filed  it  gives  the  court  Juriadiotioii^ 
and  relates  back  to  the  time  of  the  oommencement  of  the  action. 

H,  M,  MetriwetheTf  for  the  plaintififs  in  error. 
John  A.  HaUf  for  the  defendant  in  error. 

HoRTON,  C.  J.  On  the  first  day  of  September,  1886,  J.  O. 
Fife  filed  a  petition  in  the  district  court  of  Wynndotte  County, 
asking  judgment  against  Urs.  M.  A.  Hays  for  one  hundred 
dollars  for  attorney's  fees.  A  siunmons  was  issued  on  the 
same  day,  and  returned  on  the  third  day  of  September^  1886, 
"  not  found."  On  the  same  day  on  which  the  petition  was 
filed,  an  affidavit  for  publication  was  filed  in  the  derk'a  oflSce 
of  the  courti  which,  omitting  caption,  is  in  words  and  figures 
as  follows:  — 

''J.  O.  FiFB,  PlaintiflF;  v.  Mas.  M.  A.  Hays,  Defendant 
^  J.  0.  Fife,  of  lawful  age,  being  by  me  first  duly  sworn  ac- 
cording to  law,  upon  his  oath  says  that  he  is  the  plaintiff  in 
the  above-entitled  cause;  that  defendant  is  the  owner  of  lot 
No.  6  in  block  79,  and  lot  No.  42  in  block  49,  in  the  old 
city  of  Wyandotte,  now  Kansas  City,  Wyandotte  County, 
Kansas;  that  this  suit  is  brought  for  the  purpose  of  recover- 
ing the  sum  of  $100  due  affiant  from  defendant  above  named; 
that  defendant  is  a  non-resident  of  the  state  of  Kansas,  and 
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that  aervioe  of  summons  cannot  be  made  on  eaid  defendant 
within  the  state  of  Kansas.  J.  0.  Fife. 

''  Sabsoribed  and  sworn  to  before  me  this  first  day  of  Sep- 
tember, 1886.  L.  C.  Trickby,  Clerk  District  Court." 

On  the  same  day  on  which  the  petition  was  filed,  an  attach* 
ment  affidavit  was  filed,  and  on  the  third  day  of  September, 

1886,  the  real  estate  mentioned  was  attached,  pursuant  to  the 
affidavit  and  the  order  issued  thereon.  Proceeding  upon  the 
affidavit,  publication  was  made  and  filed  on  January  8,  1887. 
The  publication  notice,  which  was  published  for  a  sufficient 
time  in  the  Wyandotte  Gazette,  a  weekly  newspaper  of  gen- 
eral circulation  in  Wyandotte  County,  Kansas,  omitting  cap- 
tion, was  as  follows: — 

**M.  A.  Hays,  defendant  above  named,  will  take  notice 
that  she  has  been  sued  in  the  district  court  of  Wyandotte 
County,  Kansas,  by  J.  0.  Fife,  plaintiff  above  named,  for 
the  sum  of  $100,  and  interest  thereon  at  the  rate  of  seven  per 
cent  per  annum  from  April  1,  1885,  and  that  defendant  must 
answer  plaintiff's  petition  on  or  before  the  twenty-fifth  day  of 
October,  1886,  or  said  petition  will  be  taken  as  true,  and  judg* 
ment  rendered  in  favor  of  plaintiff  against  defendant  for  said 
sum  and  costs,  and  that  lot  42  in  block  49,  and  lot  6  in  block 
79,  all  in  Wyandotte,  now  part  of  Kansas  City,  Wyandotte 
County,  Kansas,  the  property  of  defendant,  and  heretofore  by 
the  sheriff  of  Wyandotte  County  attached,  will  be  sold,  and 
the  proceeds  thereof  applied  toward  the  payment  of  said  judg- 
ment and  costs. 

[Signed]  "  F.  O.  Fipb,  Plaintiff. 

«  By  Jas.  F.  Gbtty,  Att'y  for  Plaintiff.** 

On  the  nineteenth  day  of  January,  1887,  the  defendant  fail- 
ing to  appear,  judgment  was  rendered  for  plaintiff  in  the  usual 
form,  and  on  the  thirty*first  day  of  May»  1887,  the  sheriff  of 
the  county  sold  the  real  estate  to  James  Birmingham*  On 
the  sixth  day  of  June,  1887|  the  sheriff's  deed  was  executed, 
and  the  same  was  filed  for  record  in  the  office  of  the  register 
of  deeds  of  the  county  of  Wyandotte  on  the  18th  of  Junoi 

1887.  On  the  twenty-eighth  day  of  December,  1886,  the  real 
estate  in  question  was  sold  by  Mrs.  M.  A.  Hays  and  husband 
fco  Wingate  Jackson.  The  deed  was  recorded  December  30^ 
1886.  On  the  sixth  day  of  June,  1887,  Jackson  sold  lot  6, 
block  79,  to  H.  M.  Merriwether,  which  deed  was  recorded 
June  11.  1887.  and  on  June  9. 1887,  Merriwether  sold  lot  6, 
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block  79,  to  Juliette  U.  Long.  This  deed  wag  recorded  Jane 
11,  1887.  On  the  twenty-first  day  of  September,  1887,  Win- 
gate  Jackson  and  Juliette  U.  Long  filed  their  motion  to  vacate 
and  set  aside  the  judgment,  on  the  ground  that  the  afiSdavit 
for  publication  was  essentially  defective;  that  the  publication 
of  notice  was  therefore  void;  that  no  other  service  was  had; 
that  defendant  did  not  appear  or  in  any  manner  waive  ser- 
vice, and  that  consequently  the  judgment  was  absolutely  void 
for  want  of  jurisdiction.  The  district  court  allowed  Fife  to 
file  an  amended  affidavit  for  publication,  on  the  ground  thai 
the  afSdavit  for  publication  was  not  void,  but  voidable  only. 
Thereupon,  with  leave  of  the  court,  an  amended  affidavit  for 
publication,  fully  sufficient,  was  filed.  Jackson  and  Long 
excepted,  and  bring  the  case  here. 

This  court  has  already  decided  that  if  the  jurisdictional 
facts  necessary  to  warrant  service  upon  a  defendant  by  publi- 
cation were  in  existence  at  the  commencement  of  the  action, 
and  the  affidavit  for  publication  is  defective  only,  and  not 
voidable,  the  court,  after  judgment,  may  permit  an  amended 
affidavit  for  publication  to  be  filed,  and  such  affidavit,  when 
filed,  gives  jurisdiction  to  the  court,  and  relates  back  to  the 
time  of  the  commencement  of  the  action:  Pierce  v.  BtUterif 
21  Kan.  124;  Wilkine  ▼.  Tourtellott,  28  Kan.  833;  Harrison  v. 
Beard,  30  Kan.  532. 

The  affidavit  for-  publication  should  have  stated  that  the 
case  commenced  in  the  district  court  was  one  of  those  men- 
tioned in  section  72  of  the  Civil  Code. 

^^  The  rule  is,  if  there  is  a  total  want  of  evidence  upon  a 
vital  point  in  the  affidavit,  the  court  acquires  no  jurisdiction 
by  publication  of  the  summons;  but  where  there  is  not  an 
entire  omission  to  state  some  material  fact,  but  it  is  inferen- 
tially  or  insufficiently  set  forth,  the  proceedings  are  merely 
voidable '':  Harris  v.  Clafiin,  86  Kan.  543. 

The  affidavit  for  publication  stated  that  Mrs.  M.  A.  Hays, 
the  defendant,  wa6  a  non-resident  of  the  state  of  Kansas; 
that  service  of  summons  could  not  be  made  upon  her  within 
the  state;  that  the  action  was  brought  for  the  purpoee  of 
recovering  from  her  the  sum  of  one  hundred  dollars  due  to 
the  plaintiff,  and  also  set  forth  a  full  description  of  the  real 
estate  owned  by  her  in  the  city  of  Wyandotte,  now  Kansas 
City.  This  was  the  property  that  was  attached,  and  which 
was  subsequently  sold  to  pay  the  judgment.  The  fair  in- 
ference from  the  affidavit  is,  that  Uie  real  estate  described 
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was  soaght  to  be  taken,  or  appropriated,  for  the  debt  owing 
from  Mrs.  Hays;  at  least,  we  do  not  think  the  omission  in 
the  aflSdavit  so  vital,  in  view  of  what  the  affidavit  did  oon- 
tain,  as  to  render  the  proceedings  void.  Therefore  our 
conclusion  is,  that  the  court  did  not  err  in  permitting  the 
amended  affidavit  to  be  made  and  filed. 

This  case  differs  from  Harris  v.  Claflin,  86  Kan.  543,  in 
which  case  Mr.  Justice  Johnston  dissented.  In  that  case, 
nothing  was  stated  in  the  affidavit  for  publication  about  the 
action  being  one  of  those  mentioned  in  section  72  of  the  Civil 
Code,  no  real  estate  was  described  or  referred  to,  and  no  debt 
was  alleged  as  being  owed  from  the  defendant  to  the  plaintiff, 
or  to  any  one  else. 

The  judgment  of  the  district  court  will  be  affirmed. 


PBoonSk  AnXDAvn  wo%  Ammkdmevt  or.  —  An  affidavit  for  an  aitadi- 
nient  may  be  amendtdnpon  motion:  Mapletv.  Twii^,  11  Hamph.  10S|  6S 
▲m.  Dml  779|  note  to  Barber  v.  Swan,  61  Am.  Deo.  129^  130. 


Statb  t;.  Kansas  Mbroantilb  Assooiation. 

[4i  Kahsas,  flSL] 

LomRT — T)aniHTiDW.  ^-  A  adheme  for  the  diatribotion  of  priaaa  by  ohanoe 
ia  a  lottery. 

LoTTBRT  —  **  PLAToro  Pauor." — A  soheme  popolariy  and  generally  knowm 
aa  "  playing  poU<7  *  ia  a  lottery. 

LoTTBRT  —  SoHMffM  Whioh  IB.  —  A  aohome  by  which  an  aasootation  aella 
oertifioatea  or  taoketa  for  a  oertain  amall  earn  of  money  which  entitle  the 
parohaaer  to  a  lead-pencil  and  the  right  to  aeleet  eertain  nnmbera  whibh, 
tf  drawn  from  a  roToWing  wheel  in  which  other  nnmbera  are  placed, 
entitle  the  pnrohaaer  to  a  sum  of  money  mnoh  larger  than  the  parehaaa 
price  of  the  ticketi^  ia  alottery»  and  nidawfoL 

L.  B.  KeUoggj  aUorviey^eneral^  for  the  state. 

8.  B.  Bradford^  for  the  defendants. 

HoRTON,  C.  J.  This  action  is  brought  under  snbdivisions 
8  and  4  of  paragraph  4767  of  the  Oeneral  Statutes  of  1889. 
It  has  for  its  object  the  forfeiture  of  the  charter  of  the  Kansas 
Mercantile  Association,  and  the  prevention  of  the  individual 
defendants  from  acting  as  a  corporation  or  exercising  corpo- 
rate rights.  The  charter  states  that  the  purpose  for  which 
the  corporation  was  formed  is  to  sell  various  articles  of  mer- 
chandise with  premium  numbers  attached,  the  premium 
numbers  entitling  purchasers  holding  the  same  to  a  selection 
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of  other  articles.  The  testimonj  of  P.  W.  Eline,  the  general 
manager  of  the  aseociation,  shows  that  the  object  in  obtaining 
the  charter  was  to  enable  the  association  to  carry  on  the  iden- 
tioal  business  which  the  evidence  discloses  is  carried  on  by 
the  association.  The  testimony  of  witnesses  shows  that  the 
association  has  on  hand  a  number  of  lead-pencils,  probably 
of  the  value  of  a  small  fraction  of  a  cent;  that  a  fiveH)ent  in- 
vestment or  a  dollar  investment  in  the  purchase  of  one  of  tbe 
^^  vendor's  certificates/'  as  tbe  defendants  are  pleased  to  call 
their  tickets,  entitles  the  purchaser  to  one  of  these  lead-pen- 
cils; that  the  purchaser  of  a  certificate  or  ticket  selects  cer. 
tain  numbers,  say  8,  9, 13,  and  hands  these  numbers  into  the 
office  of  the  association,  and  if  all  the  same  numbers  come 
out  in  the  next  drawing,  the  purchaser  get  a  prize,  ranging 
from  forty-five  cents  to  two  thousand  five  hundred  dollars;  if 
the  numbers  selected  do  not  come  out,  the  purchaser  gets  no 
prize;  that  twice  a  day  seventy-eight  numbers  are  placed  into 
a  wheel  on  the  stage  of  Hanson's  Opera  House,  at  Kansas  City, 
in  this  state;  that  the  wheel  is  revolved  for  half  an  hour;  that 
a  blindfolded  boy  draws  out  twelve  numbers  at  a  noon  draw- 
ing and  thirteen  numbers  at  an  evening  drawing;  that  such 
persons  as  choose  to  be  present  at  these  drawings  attend  and 
make  up  tbe  audience;  that  tbe  numbers  drawn  are  posted 
on  a  blackboard,  and  are  sent  to  the  various  agencies  in 
Atchison,  Wichita,  Lieavenworth,  St  Joseph,  Missouri,  and 
two  or  three  points  in  Texas,  where  the  association  has 
agencies  established  for  the  purpose  of  assisting  in  carrying 
on  its  business.  The  business  of  the  association  is  called  and 
generally  known  as  *'  playing  policy." 

Section  8,  article  15,  of  the  constitution  of  the  state  ordains 
that  **  lotteries  and  the  sale  of  lottery  tickets  are  forever  pro- 
hibited." Of  course,  there  is  no  provision  in  the  statute  con- 
cerning private  corporations  authorizing  the  formation  of  any 
corporation  or  association  in  this  state  to  carry  on  lotteries  or 
to  sell  lottery  tickets. 

Paragraph  4767,  General  Statutes  of  1889,  reads:  *'Such 
action  [in  the  nature  of  qtto  warranto^  may  be  brought  in 
tbe  supreme  court,  or  in  the  district  court,  in  the  following 
cases:  •  •  •  •  8.  When  any  association  or  number  of  persons 
shall  act  within  the  state  as  a  corporation  without  being 
legally  incorporated;  4.  When  any  corporation  does  or  ad* 
mits  acts  which  amount  to  a  surrender  or  forfeiture  of  their 
rights  and  privileges  as  a  oorporatioui  or  when  anj  oorponk 
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tion  abuses  its  power  or  exercises  powers  not  conferred  by 
law." 

Upon  the  pleadings  and  evidence,  the  sole  question  is, 
whether  the  business  carried  on  bj  the  Kansas  Mercantile 
Association  is  a  lottery.  The  word  '^  lottery "  must  be  con- 
strued in  the  popular  sense,  with  a  view  of  remedying  the 
mischief  intended  to  be  prevented,  and  to  suppress  all  evasions 
for  the  continuance  of  the  mischief. 

A  '*  gift  sale  "  of  books  is  a  lottery:  State  v.  Clarke^  33  N.  H. 
829;  66  Am.  Dec  723. 

A  ''prize-candy"  business  is  a  lottery:  HuUr.  Ruggles,  56 
N.  Y.  424;  BoUman  v.  State^  2  Tex.  App.  610;  28  Am.  Rep. 
439. 

"  Prize  concerts  "  are  lotteries:  Commonwealth  v.  Thaehetj 
97  Mass.  583;  93  Am.  Dec.  125;  StaU  v.  Overton^  16  Nev.  136; 
Negley  v.  Devlin,  12  Abb.  Pr.  210. 

"  Prize  tickets  "  to  induce  subscriptions  to  a  newspaper  con* 
stitute  a  lottery:  State  v.  Mumfordy  73  Mo.  647;  39  Am.  Rep. 
532. 

''  Raffles  "  at  fairs  are  lotteries:  Commonwealth  v.  Mandet' 
field,  8  Phila.  459. 

'*  Drawing  works  of  arts  "  constitutes  a  lottery:  Oovemon  of 
Almshouse  v.  American  Art  Union,  7  N.  Y.  228. 

^' A  public  exhibition  during  which,  and  as  a  part  of  the 
advertised  proceedings,  presents  were  distributed  among  such 
of  the  audience  as  held  tickets  which  answered  to  the  num- 
bers called  at  will  by  the  exhibitor,  held  to  be  a  lottery  ": 
State  V.  Shorts,  32  N.  J.  L.  398;  90  Am.  Dec.  668. 

"  When  a  city  or  a  government,  in  order  to  make  an  in- 
ducement for  people  to  buy  their  bonds,  holds  out  large  prizes 
to  be  drawn  by  chance,  or  determined  by  lot  in  the  manner 
in  which  prizes  are  usually  determined  in  honestly  conducted 
lotteries,  the  mailing  of  circulars  concerning  such  drawings, 
past  and  future,  is  a  mailing  of  lottery  circulars  ":  United 
States  T.  Zeisler,  30  Fed.  Rep.  499. 

*'  A  scheme  for  the  disposal  of  town  lots,  by  the  terms  of 
which  a  number  of  lots  are  sold,  and  others  are  reserved  to 
be  distributed  by  lot  among  the  purchasers  of  the  first  por* 
tiouy  so  that  the  chance  of  obtaining  one  of  the  reserved  prize 
lots  forms  a  part  of  the  inducement  or  consideration  for  which 
each  purchaser  pays  the  price  agreed  on  for  the  lot  sold  to 
him,  is  a  lottery  ":  United  States  v.  Olney,  1  Abb.  275. 

^  Playing  policy  "  has  also  been  decided  in  New  York  to  be 
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a  lottery  ":  Wilkinson  v.  GiU,  74  N.  Y.  63;  80  Am.  Rep.  264. 
In  that  case  Church,  C.  J.,  said  that  a  "lottery"  ^Ms  defined 
by  Webster, '  a  scheme  for  the  distribution  of  prizes  by  chance, 
or  the  distribution  itself;  and  be  defines  'lot'  as  Uhat  which 
causes,  falls,  or  happens;  that  which  in  human  speech  is  called 
chance,  fortune,  hazard ';  and  '  to  draw  lots '  is  '  to  determine 
an  event  by  drawing  one  thing  from  a  number,  whose  marks 
are  concealed  from  the  drawer,  and  thus  determining  an  event' 
Worcester  defines  lottery '  as  'a  hazard  in  which  sums  are 
ventured  for  a  chance  of  obtaining  a  greater  value.'  The 
language  of  Folger,  J.,  in  Hrdl  y.  Ruggles^  56  N.  Y.  424,  may 
be  adopted  as  a  result  of  the  accepted  definitions:  *  Where  a 
pecuniary  consideration  is  paid,  and  it  is  determined  by  lot 
or  chance,  according  to  some  scheme  held  out  to  the  public, 
what  and  how  much  he  who  pays  the  money  is  to  have  for  it, 
that  is  a  lottery.' " 

Clearly,  the  business  in  which  the  association  is  engaged 
is  "a  scheme  for  the  distribution  of  prizes  by  chance."  It 
has  all  the  essential  features  of  a  lottery,  and  should  be  so 
construed.  A  purchaser  of  a  certificate  or  ticket  from  the 
association  does  so  with  the  hope  or  expectation  of  drawing  a 
prize.  His  purpose  is  to  try  his  luck  at  '*  fortune's  wheel," 
and  not  to  get  a  lead-pencil. 

Within  the  definition  of  Webster  and  the  authorities  cited, 
the  purpose  of  the  association  and  its  officers  and  agents  is 
to  establish  and  carry  on  a  lottery.  The  purpose  expressed 
in  the  charter  of  the  association  shows  that  purchasers  of 
merchandise  from  the  association,  with  premium  numbers, 
were  to  be  entitled  to  the  selection  of  other  articles;  that  is, 
prizes.  Therefore  it  is  evident  that  the  parties  filing  the 
charter  and  organizing  the  association  intended  to  carry  on 
"  a  scheme  for  the  distribution  of  prises  by  chance  ";  that  is, 
to  establish  *'  a  lottery."  This  is  unlawful.  Such  a  scheme 
or  business  has  no  warrant  of  authority  from  any  statute,  and 
is  in  direct  violation  of  the  constitution  of  the  state. 

Even  if  there  is  no  statute  prescribing  fines  or  penalties  to 
be  inflicted  upon  persons  engaged  in  carrying  on  lotteries  in 
the  state,  yet  the  constitution  is  so  far  self-executing  that  no 
charter  can  be  granted  or  corporation  organized  in  the  state 
for  lottery  business  or  the  sale  of  lottery  tickets.  The  alleged 
charter  of  the  defendant  will  therefore  be  declared  nnU  and 
void«  and  all  of  the  defendants  are  hereby  prohibited  from 
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transacting  or  carrying  on  the  business,  or  '*  lottery,**  described 
in  the  petition. 

Judgment  will  be  entered  accordingly  against  the  defend- 
ants, with  costs.  

LoTTiRT,  What  CtowiirrruTis;  See  State  ▼.  Boneil,  42  Li.  Ann.  1110;  21 
Am.  St  Bep.  413*  and  note.  In  Long  r.  Siate,  73  Md.  027,  ft  sale  of  par- 
eels  of  ooffee  opon  each  of  which  was  pasted  a  slip  of  paper  having  printed 
upon  the  nnder  side  thereof  the  name  of  some  article  of  merchandise  that 
the  purchaser  is  entitled  to  was  decided  to  be  a  violation  of  the  Maryland 
statute  whioh  prohibits  ''any  scheme  or  device  by  way  el  gift  enterprises 
of  any  kind  er  eharaoter  whateoever.* 


Kansas  City  v.  Bradbubt. 

{4b  Kavsas,  88LJ 

MmnoiPAL  OoRPOBATioMs — DaraonvB  Sidbwalk — Liabilitt  worn.  Iv* 
JUBT.  —  Where  defects  in  a  sidewalk  on  the  streets  of  a  city  are 
known  to  the  officers  having  charge  of  the  streets,  or  have  existed 
for  snoh  length  of  time  that  they  could  have  been  known  to  them  by 
the  ezeroise  of  ordinary  eare  and  diligenoe,  the  dty  ia  liable  in  dam> 
mgm  to  one  who  is  injured  by  reason  of  raoh  dafoofc^  without  fault  or 
negligence  on  his  pari. 

iMsntuonoMB  Askbd  aitsb  Thou  Qrvnff  sufficiently  eover  the  facts  and 
issnee  in  the  case  are  properly  refused. 

Obdoi  ov  ByiDXHoa  is  within  the  sound  discretion  of  the  oonrt»  and  it  may 
eren  open  the  case  for  the  purpose  of  receiving  further  evidence. 

lanRucnonB—  Fwdikus  of  Fact.  —  Although  either  party  has  a  right  to 
written  findings  of  the  jury  upon  material  questions  of  fiust  involved  ia 
the  case,  still,  a  refusal  to  submit  to  the  jury  an  instruction  as  to  "  what 
sass  the  plaintiff  is  entitled  to  recover  on  account  of  money  paid  out  for 
medicine  and  the  services  of  a  physician, "  in  oonsequence  of  personal 
iajniy,  is  not  sufficient  to  reverse  the  Judgment  in  the  event  of  a  ver^ 
diol  in  favor  of  plaintiff  when  the  evidence  as  to  expenses  for  medicine 
and  medical  attendance  is  uncontradicted. 

W.  8.  CarrMy  for  the  plaintiff  in  error. 

Alden  and  MeOrew^  and  8crogg$  and  Otbson,  for  the  defend- 
ant in  error. 

HoBTONi  0.  J.  This  was  an  action  bronght  by  Mrs.  Mary 
J.  Bradbury  against  the  city  of  Kansas  City  to  recover  dam- 
ages for  personal  injuries  alleged  to  have  been  caused  on  the 
night  of  the  29th  of  August,  1886,  by  reason  of  the  unsafe  and 
defectiye  condition  of  a  sidewalk  on  Seventh  Street,  in  that 
eity.  It  was  clearly  established  by  the  evidence  that  Mrs. 
Bradbury  was  tripped  up  and  thrown  down  by  a  loose  board 
or  plank  in  the  sidewalk,  and  thereby  severely  and  perma- 
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nently  injured.  There  is  no  evidence  in  the  record  tending 
to  show  any  contributory  negligence  upon  her  part;  and  the 
principal  question  of  fact  for  the  determination  of  the  jury 
was,  whether,  prior  to  the  injuries  complained  of,  the  defects 
in  the  sidewalk  were  known  to  the  officers  of  the  city  having 
charge  of  the  streets,  or  could  have  been  known  by  the  exer- 
cise of  ordinary  care  and  diligence  upon  their  part.  The  jury 
found  specially  that  the  sidewalk  was  defective  where  Mrs. 
Bradbury  was  injured,  and  that  the  defects  in  the  sidewalk 
had  existed  about  six  months  before  she  was  injured.  The 
jury  also  found  that  the  sidewalk  was  not  properly  con- 
structed. 

It  is  contended  that  the  board  or  plank  of  the  sidewalk 
which  caused  Mrs.  Bradbury  to  fall  was  loose  for  only  a  short 
time  before  her  injury.  An  instruction  was  asked  by  the  city 
to  the  effect  that  "  if  the  jury  believe  from  the  evidence  the 
sidewalk  upon  which  the  plaintiff  fell  and  was  injured  was  in  a 
reasonably  safe  and  suitable  condition  of  repair  at  the  time 
of  the  alleged  injury,  save  and  except  the  loose  board  that 
flew  up  and  tripped  the  plaintiff,  they  should  find  for  the  de- 
fend a  nt.** 

An  examination  of  the  record  shows  there  was  evidence 
supporting  the  findings  of  the  jury,  and  therefore  we  cannot 
say  that  there  was  no  proof  to  sustain  the  judgment.  In  this 
view,  the  instruction  was  properly  refused.  All  questions  of 
fact  in  such  a  case  are  for  the  jury  to  decide,  not  the  court. 

It  is  also  contended  that  the  trial  court  committed  error  in 
refusing  various  other  instructions  prayed  for.  The  instruc- 
tions given  sufficiently  covered  the  ground.  The  facts  of  the 
case  were  in  a  very  narrow  compass.  Other  and  further  in- 
structions would  not  have  been  beneficial,  unless  the  court 
had  explained  to  the  jury  what  it  meant  when  it  referred  to 
^*  the  proper  officers  of  the  city  having  notice  of  the  condition 
of  the  sidewalk."  The  court  undoubtedly  meant  the  oflScers 
of  the  city  having  charge  of  the  repairs  of  the  streets,  bat  the 
city  did  not  ask  the  court  to  define  '^  the  proper  officers,"  and 
the  instruction  cannot  be  said  to  have  been  erroneous  or  mis- 
leading. 

The  objection  to  the  order  in  which  the  evidence  was  ad- 
mitted is  not  well  taken,  because  in  such  matters  a  court  has 
some  discretion.  A  trial  court  may  even  open  a  case  for  the 
purpose  of  receiving  further  evidence:  West  v.  Cameron^  39 
Kan.  736;  SiaU  v.  Sawden^  42  Kan.  312,  and  cases  there  cited. 
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It  is  further  contended  that  the  court  erred  in  refusing  to 
submit  to  the  jury  the  following  questions:  "  Q.  What  sum 
do  you  find,  if  any,  that  the  plaintifT  is  entitled  to  on  account 
of  money  paid  for  medicine  and  the  services  of  a  physician? 
Q.  What  damage  do  you  find,  if  any,  for  the  plaintiff  for  loss 
of  time  from  the  performance  of  her  usual  labors  and  duties?  " 

The  court  very  properly  might  have  submitted  the  first 
question.  A  similar  question  was  submitted  in  City  of  Sa- 
Una  V.  Trosper^  27  Kan.  544.  Either  party  has  a  right  to  a 
written  finding  upon  any  particular  question  of  fact  involved 
in  the  case:  Kan9a$  P.  R'y  Co.  y.  Reynold$y  8  Kan.  623;  Bent 
V.  Philhrick^  16  Kan.  190;  City  of  Wyandotte  v.  Gibson^  26 
Kan.  236.  But  an  examination  of  the  record  shows  that  no 
material  error  was  committed  in  the  refusal  to  submit  the 
first  question,  and  no  error  whatever  in  refusing  to  submit 
the  last  one. 

The  evidence  as  to  expenses  for  medicines  and  medical  at- 
tendance was  uncontradicted.  Mrs.  Bradbury  testified  upon 
that  matter.  Her  evidence  was  not  controverted.  As  to  the 
last  question,  there  was  no  positive  or  specific  statement  by 
any  witness  of  the  value  of  the  services  of  Mrs.  Bradbury. 
She  testified  that  she  was  a  nurse,  but  did  not  state  what  her 
daily,  weekly,  or  monthly  wages  were;  therefore  there  was  no 
evidence  offered  upon  which  to  submit  the  last  question. 

Upon  the  record  presented  to  us,  we  cannot  perceive  any 
error  occurring  upon  the  trial  prejudicial  to  the  rights  of  the 
defendant,  and  therefore  the  judgment  of  the  district  court 
will  be  affirmed.  

MUNIdPAL  CORFOaATIOira  —  DlFBOnVB  SiBBWALK  —  LlABIUTT  VOft  In« 

JUBT  Caused  thbrbbt.  —  Where  one  ia  jostled  off  of  »  sidewalk  more 
than  six  feet  above  the  ground,  and  nnprotected  by  any  gnard,  he  may  re- 
cover from  the  village  whose  duty  it  was  to  keep  it  guarded:  Cartermnlle  v« 
Cook,  129  III.  15:2;  16  Am.  St.  Rep.  248,  and  note.  When  defeotive  side- 
walks  tn  a  city  cause  personal  injury,  the  city  is  generally  liable,  if  it  had 
proper  notice  of  the  defective  condition  thereof:  Dundat  ▼.  Lanamg,  75 
Mich.  499;  13  Am.  St.  Rep.  457,  and  note;  Roe  v.  KanmuCity^  100  Mo.  190; 
King  V.  0Mo9h,  75  Wis.  518;  Fort  Wafns  v.  Brene,  123  Ind.  581;  MkhJgam 
Cdy  V.  Balkmee,  123  Ind  834;  Oaylord  v.  New  Briiam,  58  Conn.  898;  Tic$ 
V.  Bap  CUif^  78  Mich.  209;  Campbell  v.  Kalamazoo^  80  Mich.  655;  AeUtmar. 
Chieopee,  147  Mass.  440;  CUy  qf  Wahoo  v.  BeetUr,  27  Neb.  770;  Town  qf 
Wheaion  ▼.  HcuUey,  131  III.  640;  OiUrie  v.  Lockporl,  122  N.  T.  403;  Bonm  v. 
Dee  MoineM,  78  Iowa,  63;  Alexanders,  Big  Bapide,  76  Mich.  282;  CUy  of  BoA 
lelatHl  ▼.  CuUetg,  126  HI.  406;  City  ^  Columbne  v.  Strasener,  124  Ind.  482; 
OUytifAannla  v.  Alexander,  80  Ga.  637;  CUyc/Topeka  v.  Sherwood,  39  Kan. 
600;  Tkt  V.  Bay  City,  84  Mioh.  462;  FuUer  v.  (%  i^Jaekeon,  82  Mich.  481| 
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Harder  T.  MkmeapoBit  40  Minn.  446;  TVoEoef  t.  C%  ^  FIrImi,  77  lown,  91; 
O^NeU  r.  Weti  Branch,  81  Miob.  644;  Mam  t.  CU^  qfltmia,  81  Mich.  6S5i 
Blyr.  Village  qf  WkUOali,  120  N.  Y.  606;  C%  ^  i^irtfaiirf  t.  rc^ibr,  125 
Ind.628. 


HOLDERMAN   V.    FoND. 

[45  KAK8A8,  410.J 

OoKFLior  OF  Laws  —  Jurisdictiov  ov  Coubts. — Where^  by  IIm  Uws  of 
the  Indian  Territory,  the  remedy  to  recover  for  ft  wrong  done  within 
that  territory  ia  confined  to  the  neareet  United  Statea  oonrti  the  conrt 
of  another  state  haa  no  jnriadiotioii  to  entertain  an  actioa  Cor  aach 
wrong. 

CoNTLioT  OF  Laws. — If  thsrb  is  No  Riqht  to  Rbootu  for  an  injury 
in  the  state  or  territory  where  it  waa  inflieted,  there  can  be  none  in  any 
other  state. 

OoNFUor  of  Laws. — If  ▲  Leamm  is  Void  dt  ths  Txrritort  ni  Which 
It  was  Maoi,  and  cannot  support  an  action  thers^  it  ia  equally  Toid 
and  incapable  of  supporting  an  action  elsewhere. 

Leroy  NeaU^  A.  D.  NedU^  and  H.  O.  WM^  for  the  pliuntiff 
in  error. 

F.  M.  Smith,  for  the  defendant  in  error. 

Orbbn,  C.  This  was  an  action  brought  in  a  justice*!  court 
in  Labette  County,  by  J.  W.  Pond,  against  Marion  and  Mar/ 
Holderman,  on  the  twelfth  day  of  March,  1885,  upon  the  fol- 
lowing  bill  of  parUculars:  ''The  plaintiff,  for  his  cause  of 
action  against  the  defendants,  says  that  the  defendants  are 
indebted  to  the  plaintiff  in  the  sum  of  $190,  upon  an  account 
for  700  bushels  of  corn  at  25  cents  per  bushel,  $175,  and  for 
60  acres  of  corn-stalks  at  25  cents  per  acre,  116.  Said  de- 
fendants took  and  converted  the  same  to  their  own  use,  and 
said  amount  is  still  due.  Wherefore  plaintiff  prays  judgment 
against  the  defendants  for  $190,  with  7  per  cent  interest  from 
January  1,  1885,  and  costs  of  suit" 

The  case  was  taken  to  the  district  court  and  there  tried, 
and  resulted  in  a  verdict  and  judgment  for  the  plaintiff,  and 
against  Marion  Holderman,  for  $209.88.  No  service  seemed 
to  have  been  made  upon  the  other  defendant.  The  plaintiff 
in  error  filed  a  motion  for  a  new  trial,  which  was  ovemiledi 
and  he  brings  the  case  here  for  review. 

From  the  special  findings  of  the  jury  it  appears  that  the 
land  upon  which  the  corn  in  question  grew  was  situated  in 
the  Cherokee  nation,  in  the  Indian  Territory,  and,  at  the  time 
of  the  alleged  conversion,  was  fully  matured,  but  ungathered; 
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and  that  the  defendant  purposely  caused  his  stock  to  be 
driven  to  the  field  where  the  said  corn  was  stauding,  to  have 
them  feed  upon  it.  It  further  appears  from  the  evidence 
that  this  land  bad  been  leased  by  the  defendant  to  a  firm  of 
which  the  plaintiff  was  a  member,  and  that  he  had  suc- 
ceeded to  the  interest  of  the  firm  in  such  lease;  that  at  the 
time  of  the  making  of  the  lease,  and  the  alleged  conversion 
of  the  crop,  the  plaintiff  was  a  resident  of  Kansas,  and  the 
defendant,  who  was  a  ''  squaw-man,"  resided  in  the  Indian 
Territory. 

It  is  contended  by  the  plaintiff  in  error  that  at  the  time  of 
the  alleged  wrong,  no  jurisdiction  had  been  accorded  to  any 
court  outside  of  the  limits  of  that  country,  unless  one  of  the 
parties  be  an  inhabitant  of  that  country  and  the  other  an  in- 
habitant outside  thereof,  either  as  a  plaintiff  or  defendant, 
and  in  that  case,  exclusive  original  jurisdiction  was  then 
given  to  the  nearest  United  States  district  court;  that  an  ac- 
tion of  such  a  character  as  this  cannot  be  maintained  in  this 
state. 

Laying  aside  the  question  of  the  right  of  the  plaintiff 
below  to  waive  the  tort,  and  recover  as  upon  an  implied 
contract,  which  seems  to  be  well  settled  upon  reason  and 
authority,  can  the  courts  of  this  jurisdiction  give  the  plain- 
tiff below  a  remedy  for  a  wrong  committed  in  the  Indian 
Territory,  when  there  is  a  quest  on  as  to  whether  there  was  a 
remedy  there?  The  primary  right  of  the  plaintiff  beiow  to 
recover  rested  upon  a  tort  committed  where  the  remedy  wus 
confined  to  the  nearest  United  States  district  court,  which 
had  exclusive  original  jurisdiction.  Gould  the  plaintiff  be- 
low, "  upon  the  theory  of  the  implied  promise  and  its  in- 
fraction," recover  in  this  jurisdiction  for  a  wrong  committed 
where  the  jurisdiction  is  restricted  to  the  federal  court,  if,  in- 
deed, any  remedy  existed  at  all? 

We  think  the  tort  charged,  and  the  right  and  remedy  grow- 
ing out  of  such  tort«  must  be  determined  by  the  law  of  the 
territory  where  the  wrong  was  committed.  The  rule  is  well 
settled  that  if  there  is  no  right  to  recover  for  an  alleged  in« 
jury  in  the  state  or  territory  where  it  is  said  to  have  been 
committed,  there  can  be  none  in  any  other  state;  and  if  the 
state  in  which  the  alleged  injury  is  committed  has  declared 
the  consequences  and  defined  the  liability  therefor,  that  law 
must  govern:  Campbell  v.  Rogers,  19  Law  Rep.  329. 

By  the  seventh  article  of  the  treaty  between  the  United 
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States  and  the  Cherokee  nation,  proclaimed  August  11,  1868 
(14  U.  S.  Stats,  at  Large,  800),  it  is  provided  that  the 
United  States  district  court  the  nearest  to  the  Cherokee 
nation  shall  have  exclusive  original  jurisdiction  of  all  civil 
and  criminal  cases.  We  think  this  provision  of  the  treat/ 
settles  the  jurisdiction  of  this  case. 

Section  2103  of  the  Revised  Statutes  of  the  United  States 
makes  void  all  contracts  for  the  leasing  of  land  in  the  Indian 
country,  unless  executed  in  the  manner  therein  provided  and 
approved  by  the  Secretary  of  the  Interior.  The  lease  between 
Pond  and  Holderraan  was  in  violation  of  this  law,  and  con- 
ferred no  rights  upon  Pond  to  cultivate  the  lund;  he  was  there 
without  authority.  The  question  naturally  suggests  itself, 
whether  or  not,  under  such  a  state  of  facts,  he  could  have 
maintained  an  action,  in  any  form,  against  the  defendant  be- 
low in  the  Indian  Territory.  If  he  could  not  there,  he  should 
not  be  permitted  to  do  so  here.  He  can  obtain  no  greater 
rights  here  than  he  had  there.  In  order  to  maintain  an 
action  founded  upon  an  injury  to  person  or  property,  the  act 
which  is  the  cause  of  the  injury  or  damage,  and  the  founda- 
tion of  the  action,  must  be  actionable,  or  punishable  at  least, 
by  the  law  of  the  place  where  the  injury  was  done:  Cooley  on 
Torts,  471;  Wlfarton  on  Conflict  of  Laws,  sec.  478;  Holland  v. 
Pack,  Peck,  151;  Le  Forest  v.  Tolman,  117  Mass.  109;  19  Am. 
Rep.  400;  Smith  v.  Condry,  I  How,  28;  McLeod  v.  Connecticut 
etc.  R,  R.  Co.,  68  Vt.  727;  CarUr  v.  Qoode,  50  Ark.  155.  In 
the  latter  case,  Goode  sued  Carter  in  Arkansas,  to  recover 
damages  for  an  injury  to  a  mule.  It  was  proved  upon  the 
trial  that  the  injury  was  committed  in  the  Cherokee  nation, 
where  Carter  and  Goode  were  at  the  time  residing;  that  they 
were  citizens  of  Arkansas  and  had  no  permit  to  reside  in  the 
Indian  country;  that  at  the  time  the  injury  was  inflicted,  the 
mule  was  trespassing  in  Carter^s  inclosure,  which  Croode 
knew  it  was  in  the  habit  of  doing;  and  that  Goode  had  no 
redress  whatever  for  the  injury;  and  that  the  act  was  nol 
punishable  in  the  Indian  Territory.  The  court  held  thai  the 
action  could  not  be  maintained,  becaase  the  act  which  caused 
the  injury  was  not  punishable  or  actionable  by  the  law  of  the 
place  where  it  was  cotnniitted. 

As  the  plaintiff  below  had  no  permit  or  license  to  lease  the 
land  where  the  corn  was  raised,  and  there  being  grave  doubts 
whether  he  had  any  right  to  recover  for  the  alleged  convex 
sioii  of  this  property  in  the  Indian  Territory,  where  the  tori 
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was  committed,  and  if  such  right  did  exist,  the  jurisdiction 
was  vested  in  another  court,  we  think  it  follows  from  such  a 
•tate  of  facts  that  the  trial  court  had  no  jurisdiction. 
We  recommend  a  reversal  of  the  judgment. 

The  Court.    It  is  so  ordered. 


AonoR,  WHnff  MAurrAiirABLS»  m  Injury  hatinq  bssn  Rkbivkd 
1H  Am onm  Stat&  —  In  onler  to  maintain  an  action  of  tort  founded  npoa 
i«o  injury  to  person  or  property,  the  act  which  is  the  oaoae  of  the  injury, 
mod  the  foundation  of  the  action,  mnet  be  actionable,  or  poniehadle  at  leasts 
by  the  law  of  the  place  where  the  injury  is  done:  Oarirr  ▼.  OootU^  50  Ark. 
Ifi6;  Wooden  v.  Wetiem  ote.  B.  R,  Co,,  186  N.  Y.  10;  22  Am.  8t  Rep.  803^ 
and  note;  8L  Jooepk  He  Co,  r,  Leland,  90  Mo.  177;  M  Am.  Rep.  9.  And 
the  law  of  the  state  where  the  tort  it  oommitted,  relating  to  the  rights  and 
iiahlUties  el  the  parties,  msst  gorem  the  ooort»  where  the  action  is  brought 
in  another  Jrtato:  Mad  Tsmmmsc  tie*  &,  B.  Co.  r.  LewU,  88  Tenn.  23(k 


Smith  v.  Davenport. 

[46  KAiraAS.  428.] 

JbnrAirrs  —  Lunurrr  or  Fatbbb  tor  Tobts  ov.  —  A  father  is  nerer  liable 
for  the  wrongful  acts  of  his  minor  child,  unless  they  are  committed  with 
the  fatfaer^s  ooosent  or  in  conneetion  with  the  bnstness  of  the  latter. 

W.  D.  Webh^  ibr  the  plaintiiTs  in  error. 
Jame%  FaUoaUy  for  the  defendant  in  error. 

Valbntinb,  J.  This  was  ad  action  bronglit  in  the  distnet 
eotirt  of  Brown  County  by  Susan  B.  Smith  and  her  husband, 
Joseph  Smith,  against  A.  G.  Dayenport,  for  personal  injuries 
sustained  by  Mrs.  Smith,  in  consequence  of  the  acts  of  Albert 
Davenport,  a  minor  son  of  the  defendant,  eleven  years  old,  in 
riding  over  her  with  a  horse.  The  case  was  tried  before  the 
court  and  a  jury,  and  at  the  close  of  the  plaintiffs'  evidence 
the  defendant  demurred  thereto  upon  the  ground  that  it  did 
not  prove  any  cause  of  action,  and  the  court  sustained  the  de- 
murrer, and  rendered  judgment  for  costs  in  favor  of  the  defend- 
ant and  against  the  plaintiffs;  and  the  plaintiffs,  as  plaintiffs 
in  error,  bring  the  ease  to  this  court 

The  facts  of  the  case,  stated  briefly,  are  substantially  as  fol- 
lows: On  September  18,  1885,  in  the  afternoon,  the  defendant 
«directed  his  son  Albert  to  hunt  for  a  colt  that  bad  strayed 
«way  from  their  premises.  The  boy  procured  a  pony  mare 
"belonging  to  Mr.  Cochran  that  was  kept  on  the  premises,  and 
proceeded  to  hunt  for  the  colt,  but  not  finding  it|  he  returned 
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that  sume  afternoon  about  sundown.  The  mare  was  then  fed 
b;  the  hired  man,  and  in  about  one  half-hour  afterward  the 
boy  went  on  foot  to  the  house  of  Mr.  E.  D.  Lacroiz,  about 
half  a  mile  distant,  to  inquire  concerning  Lacroix's  health. 
About  the  same  time,  a  little  brother  of  Albert's,  about  eight 
3^ears  old,  named  Bjron,  and  another  little  boy,  named  Johnny 
Nelson,  who  was  about  nine  years  old,  rode  Mr.  Cochran's 
pony  mare  to  Mr.  Lacroix's  house.  Albert  went  to  the  house, 
and  made  his  inquiry.  The  other  two  boys,  with  the  mare, 
remained  at  the  gate.  They  then  came  inside  of  the  inclosure 
between  the  house  and  the  gate.  They  then  got  off  the  mare 
and  Albert  got  on,  and  rode  her  upon  a  "  lope "  toward  the 
gate,  and  arriving  near  the  gate,  the  pony  changed  her  course 
and  ran  back,  and  in  doing  so  ran  against  and  over  Hra. 
Smith,  and  injured  her;  and  then  the  mare  changed  her 
course  again  and  ran  toward  the  gate,  and  getting  near  the 
gate  she  stopped  suddenly  and  threw  the  boy  off  and  over  her 
head.  Albert  was  not  sent  to  Mr.  Lacroix's  bouse  by  his  fattier. 
These  are  substantially  all  the  material  facts  in  the  case. 

We  shall  assume,  for  the  purposes  of  this  case,  that  Alliert 
Davenport  committed  an  actionable  tort,  for  which  he  himself 
was  liable;  for  infants  as  well  as  others  are  liable  for  all  the 
injuries  to  either  person  or  to  property  which  they  themselves 
wrongfully  commit:  10  Am.  &  Eng.  Ency.  of  Law,  668.  But 
the  question  arises,  Was  the  father,  A.  O.  Davenport,  liable 
for  the  wrongful  acts  of  his  son?  This  question  must  be 
answered  in  the  negative:  Edwards  v.  Crumej  13  Kan.  S48^ 
350,  and  cases  there  cited;  Baker  v.  Morris^  33  Kan.  580.  A 
father  is  never  liable  for  the  wrongful  acts  of  his  minor  son, 
unless  the  acts  are  committed  with  the  father's  consent,  or  in 
connection  with  the  father's  business.  In  the  present  case, 
the  son  was  not  performing  any  act  for  his  father.  He  was 
not  directed  by  his  father  to  go  to  Lacroix's  house.  It  ctoc& 
not  appear  that  he  was  even  there  with  his  father's  knowl- 
edge. And  what  he  did  had  no  connection  with  his  father*! 
business. 

The  judgment  of  the  court  below  will  be  affirmed. 

Inyantb,  Torts  of,  LiABiLrrr  of  Parsnt  for.  —  A  parent  cannot  be 
held  liable  for  the  willful  trespassee  and  torts  of  his  infant  child,  when  be 
tteitber  assents  to  nor  ratifies  them,  eren  thoagh  he  had  notioe  of  the  ehiid^ 
Tioioas  and  destmctiTe  temper:  Paul  ▼.  Hmnmel,  i3  Mo.  119;  97  Am.  De& 
SSI,  and  note;  Hagerty  ▼.  Pcwen,  66  Gal.  36S;  56  Am.  'BJsg.  101|  note  to 
Baoermm  r,  Noker,  50  Am.  Rep.  383-3S6. 
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Gals  Sulky  Habrow  MANUFAcruBiNa  Comfaht 

V.  Stabk« 

8ali— Bbsacb  or  Wabkantt  as  DxnRSB  to  Aonov  on  Nora—! 
noH.  -—  Li  an  actioa  to  reooTor  on  a  note  ghren  to  Monro  paynMnt 
a  fanning  implement,  and  oontaining  a  ooadHiaB  that  *'ao  pramiw 
oontraot  ontaido  of  this  note  will  be  reoogniaed,  **  the  defeadanft 
maker  of  the  note  may  allege  and  prove  that  the  implement  waa  aeU 
nnder  a  warranty  that  it  waa  rafficient  for  a  partxcnlar  porpoae^  whioh 
warranty  wholly  failed,  and  that  he  offered  to  retom  the  impleBwn^ 
and  reacinded  tiie  eale. 

Hale — BBSoranoir — Brbach  or  Wabbaiht. — Where  a  farming  n 
ment  lold  nnder  a  warranty  ia  materially  different  from  what  it  ia 
ranted  to  he,  and  will  not  aenre  the  purpose  for  which  it  ia  warranto^ 
the  Tendee  may  retam  it  and  reecind  the  eale,  notwithstanding  that 
tiie  note  which  he  gave  to  secare  the  payment  of  the  pnrchaea 
oontaioB  a provioion  that  ''no  promiae  or  oontraot  ontaide  of  tliie 
will  be  reoogniaod." 

Action  on  a  note  giyen  by  the  defendant  to  plaintiff.  Tko 
defendant,  in  answering,  alleged  that  the  note  was  given  fai 
payment  for  a  Gale  sulky  harrow  and  seeder  sold  him  bj 
plaintiff  and  warranted  to  do  good  work,  that  such  war- 
ranty was  relied  upon,  and  that  it  whoUv  failed.  Jodgmaiit 
for  defendant,  and  plaintiff  a|q>ealed. 

JoiUB  and  ShvlU^  and  C.  W.  Shinn^  for  the  plaintiff  in  emr» 

IF.  8.  Marlin^  for  thenlefendant  in  error. 

Valentine,  J.  In  this  action  we  think  the  defendant  had 
the  right  to  prove  a  parol  warranty  of  the  suflSciencj  of  IIm 
implement  purchased  for  the  purpose  for  wliich  it  was  pur- 
chased, notwithstanding  the  words  contained  in  the  inBtm- 
ment  sued  on,  to  wit:  "  No  promise  or  contract  outside  of  this 
note  will  be  recognized. — Isaac  Btark."  Upon  the  (ace  of 
the  note  it  would  seem  that  Stark,  the  promisor,  the  one  who 
signed  the  note,  would  be  the  person  who  would  not  reoogr 
nize  any  other  promise  or  contract  outside  of  the  note:  See 
also  Thompson  y.  Wheeler  etc.  Mfg.  Co.^  29  Kan.  476.  We 
think  there  was  also  sufficient  evidence  from  which  the  jnrj 
might  find  a  waiTanty.  The  implement  was  sold,  howefer, 
by  an  a'gent  of  the  plaintiff;  but  as  such  agent  had  the  entiie 
control  of  the  property,  and  assumed  to  have  the  right  ta 
make  the  warranty,  and  as  the  defendant  had  no  notice  to 
the  contrary,  and  as  a  warranty  at  least  to  the  extent  of  tlio 
price  of  the  property  would  seem  to  be  within  the  scope  of 
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the  agent'iS  authority^  aad  as  the  company  Afterward  accepted 
Che  Yruits  of  the  agent's  sale,  we  would  think  that  tlie  fkcts 
would  authorize  a  holding  'i£bat  the  agent  did  have  sufficient 
authority  to  make  the  warranty.  We  also  think  that  the 
defendant  liad  a  ri^t  to  prove  a  rescission  of  the  contract  of 
{mrob^Ae  And  BaIe».an(lhiBU>&r  ^to  jeturo  Ibepropo'ty  to  the 
|iiaiB4iff.  >U|Mnitkis<i|tiesiiMi  ilbeiie.iBAteQnfliGt  of  authority. 
Bonm  covrts  bold  thalt  "where  «tlie  ti4ie  4o  the  property  ^as 
passed  to  tlis  vendee,  and  no  frund  can  be  iBhnwn  on  itve  part 
of  the  vendor,  but  only  a  breach  of  the  warranXy,  the  vendee 
oaanob  neacind  the  <o(0utnici;  butnUner  ^sourts  lu^ld  otherwise, 
ivnd  this'ceurt'seenrnig^y  dfoldsH^tbcTwise:  We^fbvich  t.  HarriSj 
81  Kan.  92.  In  the  case  just  cited,  it  is  held  *that  the  vendee 
has  ouje  of  twn  j*emeQies:  1.  He  may  return  ihe  property 
mkd  VBSoind  itJue  oontra^t;  or  «2.  Me  may  Affi.rju  the  con- 
tract and  sue  for  damages  for  the  breach  jof  :tbe  warranty, 
la  8  Am.  4c  .Eifg.  finc|^  of  Law,  929-931«  the  following 
language  is  .used:  *VA  oonAfact  may  be  xescinded  when  tlie 
entecii^  iutp  the  .same  has  .been  iiuluced  by  «  false  represen- 
tation, fraudulent  xr  otherwiBO,  made  by  a  par^y  thereto,  pro- 
vided such  r^neaeutatioji  begone  of  fact  (this  rule, does  not 
apply  to  cases  of  actual  fr^ud^)  us  -disUi^guished  from  either 
matter  of  law  or  mere  opinion  or  intention,  —  that  it  be  such 
a?  to  induce  the  contract,  and  thaft  it  be  inade  as  part  of  the 
same  transaction.  Aitoh  fa  ooutm^  iMMve vef;,  is  voLdBhle,  and 
not  void,  and  cannot  be. rescinded  if  the  parties  cannot  be  put 
ifi  statu  qurO^noT  after  third  persons  have  Tor  value  acquired 
rights  thereunder;  and  the  rescission  must  take  place  within  a 
reasonable  time,  notice  of  tiie  election  to  rescind  having  been 
communicated  to  the  other  party,  thoE^h  this  may  be  done  by 
bringing  suittobave  tlie  contract  set  aside.  Otherwise  the 
right  of  rescission  will  be  considered  waived ^by  acquiescence.'* 
We  think  this  is  a  correct  statement  of  the  law,  although 
there  are  some  authorities  to  the  contrary:  Seel  Benjamin  on 
Sales,  4th  (Corbin's)  Aui.ed.,£ecs.'623-635^and  especially  sees. 
628-634.  It  .is  notnecebsary  in  this  case  that  we  should  hold 
£hat  in  all  cases  of  a  breach  of  warranty  in  the  sale  of  personal 
property  the  vendee  may  return,  or  offer  to  return,  the  propeftj^ 
and  rescind  the  contract,  but  we  think  that  such  is  the  rule 
for  caJBes  like  the  present^  wiiere  the  property  purchased  and 
received  is  substantially  .different  froin  what  it  was  warranted 
;to  be,  and  Will  not  answer  the  purpose  for  which  ft  was  war- 
ranted.   It  must  also  be  remembered  thai  in'  the  pir'esent  case 
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nothing  had  faeea  paiM  for*  the  ptoperty  idicm  the  contract 
was  rescinded,  but  only  a  promissory  note  bad  been  given  far 
the  purchase  price  thereof.  Of  course^  an  ofier  to  retora.  the 
properiji  where  the  effer  ia  refused,  aMrmera  tha  anne  parpcss 
as  nn  actual  return,  provided  that  the  property  is  retained 
for  the  benefit  of  the  vendor  whenever  the  vendor  may  choose 
to  receive  it.  In  this  case  the  vendee  offered  to  retuxa  tkhe 
property,  and  then  kept  it  for  the  plaintiff^  and  at.  all  tiaoae  he 
kept  it  just  as  safdy  and  as  well  as  he  kept  his'  orwrr  property. 
The  offer  to  return  the  property  waff  on  two  different  occa- 
sions, and  to  two  different  agents  of  the  plaintiffi  On  the 
first  occasion,  the  agent  had  the  note  sued  on  ia  hifi  posses- 
sion, and  was  attempting  to  eolleet  the  same.  On  thei)ther 
occasion,  the  agent  was  at  the?  defendant's  house,  attemptfng 
to  collect  the  note,  and  while  the  implement  was  present  and 
in  sight  of  both  the  agent  and  the  defendant,  the  defendant 
offered  to  return  tlie  same*  The  plaintiff  itself  was  a  noE>> 
resident  of  tiie  state  of  Kaneas,  and  a  resident  of  Detroit, 
Michigan,  and  it  does  not  appear  that  the  plaintiff  had  any 
resident  agent  in  Kansas  to  whom  the  property  could  be  re- 
jturned,  until  about  tlie  time  when  the  defendant  offered  to 
return  the  same,  and  the  defeitdanit  offered  to  return  the 
same  just  as  soon  as  he  euukl  find  any  agent  of  the  plaintiff 
to  whom  he  could  make  the  offer. 

Many  objections  are  made  by  the  plaintiff  to  the  instruc- 
tions given  by  the  court  to  the  jury,  and  to  its  refusal  to  give 
other  instructions  asked  for  by  the  plaintiff;  but  still  we 
think  the  case  was  fairly  submitted  to  the  jury  upon  proper 
and  sufficient  instructions. 

The  principal  questions  involved  in  tins  case,  as  it  was  tried 
in  the  court  below,  were,  whether  the  implement  sold  by  the 
plaintiff's  agent  to  the  defendant  was  warranted  to  be  suffi* 
eient  for  a  particular  purpose  or  not,  and  whether  it  was  in 
fiict  sufficient  for  such  purpose,  or  was  essentially  insufficient. 
These  questions  were  questions  of  fact,  and  we  think  they 
were  fairly  and  properly  submitted  to  the  jury;  and  the  jury 
found  against  the  plaintiff  and  in  fisivor  of  the  defendant,  and 
the  court  below  approved  the  verdict,  and  we  do  not  now 
think  that  we  can  disturb  such  verdict.  The  agent  who  sold 
the  property  to  the  defendant  seems  to  have  been  an  itinerant 
salesman,  who  could  not  afterward  be  found  by  the  defend- 
ant; nor  could  any  agent  of  the  plaintiff  be  found  by  the  de- 
ftndant  until  tbe  aete  sued  oo:  was  preaeufteii  to  hin>  for 
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solTecffon;  and  the  defendant  did  not  even  know  where  the 
place  of  business  of  the  plaintiflT  was. 

We  cannot  say  that  any  material  error  was  comroitted  by 
tbm  trial  coorti  and  therefore  its  judgment  will  be  aflSrmed. 

Saub — Bbxaor  of  Warrautt — Risoisinov.  —  The  parehaMr  of  »  piece 
ef  ■MhJBMy  under  »  warranty,  with  tiM  right  ol  eKamination,  may,  npoa 
a  tifffiach  el  the  warranty,  rescind  the  contract  of  sale:  Davis  ▼.  Stoetrnqf,  75 
lewn,  45;  Warder  t.  Roberti^n,  75  Iowa,  5S5;  AuUmnn  ▼.  Mkkey^  41  Kan. 
•!•;  Umderwoad  ▼.  Wotf*  131  HI.  425;  19  Am.  St.  Rep.  40;  BryaM  ▼.  MnrgK 
IS  Oniy.  e07;  74  Am.  Dec  653,  and  note;  Wooflle  ▼.  Whitnfy.  23  Wis.  55; 
99  Am.  Dea  102;  Wood  eU.  Co.  ▼.  Smith,  60  Mich.  56^;  45  Anu  Rep.  57;  bat 
ke  Hivst  retam  the  machine:  Cooktn'jkam  ▼.  i>icM,  41  Kan.  229;  and  it  most 
W  IB  aa  undamaged  condition:  BradUp  v.  Paltn,  78  Iowa,  126. 

Saubb  ~  Porch A8B  Nones— Briaoh  of  Warranty.  —  A  breach  of  war- 
nmty  is  a  defense  to  a  note  given  for  the  parchase- money  of  property  sold 
mmder  a  warranty,  even  though  the  note  was  executed  sulieequent  to  the 
tiiae  tlie  contract  of  warranty  was  made:  Falconer  t.  Smiih,  18  Pa.  8k  130; 
55  Am.  Dec  611;  Toledo  Sa9,  Bank  v.  RaUimann,  78  Iowa,  2Sa  A  not^ 
liaving  been  executed  for  the  price  of  personalty  sold  to  the  maker  under  an 
agreement  that  the  sale  was  to  be  absolute  upon  a  certain  contingency,  b 
rendered  valneless  by  a  reclamation  of  the  personalty  by  the  seller  because 
mi  the  non-happening  of  the  contingency:  Volking  v.  Iltiekaboy,  67  Misa.  206. 
Oae  cannot  defeat  a  purchase-money  note  upon  the  rescission  of  the  contract 
of  snIc,  niileas  be  returns  the  personalty  sold:  Upper  San  Joaquin  etc*  Co.  ▼• 
AlsrfcA,  78  Cal.  552.  A  breach  of  warranty  in  a  contract  of  sale  of  personalty 
becomes  immaterial  as  a  defense  to  a  purchase- price  note,  when  a  failure  of 
c«NiMi<leration  has  been  shown:  Toledo  Saw,  Bank  t.  Bathmanm^  78  Iowa»  289; 
Bruicn  T.  ll'eldon,  99  Ma  564. 


Board  op  Commisstoxers  op  LinxV  Co.  v.  Snyder. 

(45  Kaiisas,  686.J 

Cu.v'HTi-n'TTONAL  Law  —  Mvhicipal  Corporattoiis  —  Statvtr  Aotrorii* 
isQ  Paymknt  of  a  Claim  hot  Conrtitutwg  Lsoal  Obuoatiov.  ^ 
The  fact  that  a  claim  against  a  municipal  or  publio  oorporatioa  ii 
merely  equitable,  and  not  such  as  the  law  recognizes  as  a  legal  obliga- 
^on,  forms  no  constitutional  objection  to  the  validity  of  a  law  imposiug 
m  tax  and  directing  the  payment  of  the  claim  thereby. 

C6ii8TiiinioNAL  Law— Statuti  Authorizimo  Paymknts  st  Mvhicifal 
CoKi*<>RATioN.  —  A  statute  authorizing  a  certain  township  to  vote  booda 
io  repay  citizens  of  such  township  money  advanced  by  them  to  aid  in 
the  construction  of  a  county  court-house  is  constitutional  and  valid, 
tliough  but  for  such  statute  the  citizens  making  such  advances  wouUl  be 
witliout  legal  means  of  redresa. 

W.  R.  Biddle  and  Howard  T.  Smith,  for  the  plaiiitiffa  in 
error. 

SUpken  H.  AUen^  for  the  defendant  in  error. 
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Grbxn,  C.  This  was  an  action  brought  in  the  district 
court  of  Linn  County,  to  perpetually  enjoin  and  restrain  the 
board  of  county  commissioners  of  Linn  County  from  levying 
a  tax  to  p  ly  the  interest  upon  certain  bonds  issued  under 
cliapter  23G  of  the  Laws  of  1(S87.  It  is  disclosed  in  the  record 
before  us  that  prior  to  the  year  1885,  Linn  County  was  the 
owner  of  a  tract  of  land  in  Mound  City  known  as  the  Public 
Square;  that  during  that  year,  upon  the  application  of  citi- 
zens of  the  township  in  whic))  Mound  City  is  situated,  leave 
was  granted  by  the  board  of  county  commissioners  of  the 
county  to  build  a  court-house  on  such  Public  Square;  that 
certain  citizens  procured  subscriptions  from  other  citizens  of 
the  township,  for  the  purpose  of  erecting  a  court-house;  that 
a  committee  of  citizens  then  proceeded  to  and  did  erect  the 
walls  of  a  suitable  building  for  a  court-house,  and  put  on  a 
roof,  but  no  floors  Were  laid,  and  no  doors  or  windows  were 
put  in;  that  after  the  erection  of  the  walls  of  said  building, 
and  during  the  year  1886,  the  building  in  its  unfinished  con- 
dition was  formally  donated  to  the  county,  and  accepted  by 
the  board  of  county  commissioners  as  a  court-house,  and 
taken  possession  of  and  completed  at  the  expense  of  the 
county,  and  has  since  been  used  as  a  court-house  and  for  no 
other  purpose;  and  that  the  building  and  grounds  belong  to 
Linn  County.  The  building  cost,  in  the  condition  it  was  do- 
nated to  tiie  county  by  tlie  citizens'  committee,  fourteen  thou- 
sand five  hundred  dollars,  which  had  been  contributed  by 
▼arious  citizens  of  the  township.  In  the  year  1887,  the  legis- 
lature passed  (chapter  236)  an  act  to  authorize  Mound  City 
township,  in  Linn  County,  to  vote  bonds  not  to  exceed  seven- 
teen thousand  dollars,  to  reimburse  citizens  of  said  tx)wnship 
for  sums  advanced  by  said  citizens  to  aid  in  the  construction 
of  a  court-house  in  Mound  City.  Sul»sequently,  an  election 
was  held  in  the  townsliip,  and  it  was  deternjined  by  a  vote  of 
240  for  to  143  against  that  the  bonds  of  the  township  sliould 
be  issued  for  $14,500,  and  the  vote  was  duty  canvassed  by  the 
board  of  county  commissioners,  and  the  bonds  issued,  show- 
ing Upon  their  face  that  they  were  issued  under  the  authority 
of  chapter  236  of  the  Laws  of  1887.  This  suit  was  commenced 
by  a  tax-payer  of  the  township,  and  the  court  below  granted 
a  per|)etual  injunction  against  the  defendants  below,  restrain- 
ing them  from  levying  a  tax  to  pay  any  interest  on  the  bonds 
issued  under  said  chapter  236,  holding  that  the  same  was  un- 
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constitutional*  The  plaintifb  ia  error  bring  the  reoord  here 
for  review. 

It  is  urged  that  the  legislature  had  the  right  to  authorize 
the  township  to  issne  its  bonds  for  the  purpose  designated, 
notwithstanding  the  fact  that  there  may  haye  been  no  legal 
obligation  resting  upon  the  township  to  refund  the  different 
sums  subscribed  and  paid  by  the  various  citisetis  to  be  used 
in  the  construction  of  this  court-house.  The  proposition  in- 
volved is,  whether  or  not  this  law,  which  recognizes  the  right 
and  authorizes  the  municipality,  upon  a  vote  of  the  pe<^ile, 
to  assume  and  pay  certain  obligations  of  an  equitable  char- 
acter, can  be  upheld.  One  of  the  canons  of  constitutional 
construction  in  this  state  is,  that  no  slight  difference  of  opin- 
ion will  authorize  the  judiciary  to  set  aside  the  action  of  the 
law-making  power,  or  to  nullify  an  act  of  the  legislature.  The 
judicial  department  should  not  interfere'with  the  legislative 
conscience,  unless  there  be  a  clear  violation  of  some  provision 
of  the  constitution:  Slate  v.  BarreiU  27  Kan.  213.  Text- 
writers  and  courts  of  the  highest  legal  learning  and  respecta* 
bility  have  said  that  the  fact  that  a  claim  against  a  municipal 
or  public  corporation  is  not  such  a  one  as  the  law  recognizes 
as  a  legal  obligation  forms  no  constitutional  ofagection  to  the 
validity  of  a  law  imposing  a  tax  and  directing  its  payment: 
1  Dillon  on  Municipal  Corporations,  4th  ed.,  see.  75;  UniUi 
States  V.  Baltimore  eU.  R.  R.  Co.,  17  Wall.  322;  New  OrUam 
V.  Clark,  96  U.  S.  644;  Shaw  v.  Dennis,  10  111.  405;  Dennie  v. 
Maynard,  15  111.  477;  Layton  v.  New  Orlea}ie,  12  La.  Anm 
515;  Carter  v.  Cambridge  etc.  Bridge  Propers,  104  Mas&  236; 
Thomas  v.  Leland,  24  Wend.  65;  Town  of  Quilford  v.  Supers 
visors,  13  N.  Y.  143;  Brewster  v.  City  of  Syracuse,  19  N.  Y. 
116;  Darlington  v.  Mayor,  31  N.  Y.  164;  88  Am.  Dec.  248; 
Brown  v.  Mayor,  63  N.  Y.  239;  Mayor  v.  Tenth  NaL  Bank,  111 
N.  Y.  446;  Sinton  v.  Ashbitry,  41  Cal.  525;  Creigkton  v.  Sam 
Francisco,  42  Cal.  446;  Lycoming  v«  Union,  15  Pa.  St  166;  53 
Am.  Dec.  575;  Cooley's  Constitutional  Limitations,  258. 

The  reasoning  in  the  adjudicated  cases  cited  ia,  that  the 
legislature  may  determine  what  moneys  may  be  raised  and 
expended,  and  what  taxation  for  municipal  purposes  may  be 
imposed;  and  it  certainly  does  not  exceed  its  constitutional 
authority  when  it  compels  a  municipality  to  pay  a  claim 
which  has  some  meritorious  basis  to  rest  upon.  From  the 
numerous  authorities  upon  the  question  of  legislative  control 
over  municipalities,  Judge  Cooley  lays  down  the  following 
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proposition.:  ^  Tbai  tha  legislaturo  basr  iho  nndoobted  power 
to  compel  the  municipal  bodies  to  perform  their  fanctions  as 
local  governments  under  their  charten^  'and  to  recognize, 
n»eety  and  discharge  the  duties  and  obligations  properly  rest- 
ioC  upoa  them  as.  such,  whether  they  be  legal,  or  merely  equi- 
table or  moral;  and  fhr  this  purpose  it  may  require  them  to 
exercise  the  powet  of  taxation  whenever  and  wherever  it 
may  be  deemed  necessary  or  expedient":  Cooley's  Constitu* 
iional  Limitations,  238. 

The  court  ot  appeals  of  New  York  recognises  the  doctrine 
of  large  legislative  discretion  upon  the  question  of  raising  and 
Impropriating  public  money,  and  of  imposing  a  tax  upon  towns 
and  other  municipal  or  political  divisions,  whenever  it  will  be 
promotive  of  the  public  welfare.  The  legislature  is  not  confined 
in  its  appropriation  of  the  public  moneys,  or  of  the  sums  to 
be  raised  by  taxation  iu  favor  of  individuals,  to  cases  in 
which  a  legal  demand  exists  against  the  state.  It  can  thus 
recognise  claims  founded  in  equity  and  justice,  in  the  largest 
sense  of  these  terms,  or  in  gratitude  and  charity.  Indepen- 
dent of  express  constitutional  restrictions,  it  can  make  appro- 
priations of  money  whenever  the  public  well-being  requires 
or  will  be  promoted  by  it,  and  it  is  the  judge  of  what  is  for 
the  public  good.  It  can,  moreover,  under  the  power  to  levy 
taxes,  apportion  the  public  burdens  among  all  the  tax-paying 
citisena  of  the-  state,,  or  aaM>ng  those  of  a.  particular  section  or 
poKticai  division:  Town  of  OiMford  r.  Snpem9or$^  13  N.  Y.  143. 

In  speaking  upon  this  same  subject,  in  the  case  of  Booths, 
Woodbury^  32  Conn.  118,  KTr.  Justice  Butler  said:  "To  make 
a  tax  law  unconstitutional  on  this  ground,  it  must  be  appar- 
ent at  first  blush  that  the  community  taxed  can  have  no 
possible  interest  in  the  purpose  to  which  their  money  is  to 
be  applied."  In  the  case  of  Sinton  v.  Ashbury^  41  Cal.  525, 
Crockett,  J.,  stated  the  rule:  "  It  is  established  by  an  over^ 
whelming  weight  of  authority,  and  I  believe  is  conceded  on 
all  sides,  that  the  legislature  has  the  constitutional  power  to 
direct  and  ODBinol  the  affairs  and  property  of  a  municipal 
corporation  for  municipal  purposes,  provided  it  does  not  im- 
pair the  obligation  of  a  contract,  and  by  appropriate  legisla- 
tion may  so  control  its  affairs  as  ultimately  to  compel  it,  out 
of  the  funds  in  its  treasury,  or  by  taxation  to  be  imposed  for 
that  purpose,  to  pay  a  demand  when  properly  established, 
which  in  good  conscience  it  ought  to  pay,  even  though  there 
be  no  legal  liability  to  pay  it" 
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The  law  challenged  in  this  case  is  not  subject  to  the  objec- 
tions  urged  in  the  numerous  cases  cited.  The  act  in  ques- 
tion provided  thaf  the  bonds  of  the  municipality  should  not 
l»e  issued  for  these  assumed  obligations  until  the  question  had 
been  submitted  to  the  people  of  the  township,  at  an  election 
called  for  that  purpose.  The  notice  of  such  election  had  to 
contain  a  statement  of  the  purpose  for  which,  and  the  oon- 
ditions  under  which,  bonds  were  to  be  issued.  The  legisla- 
ture having  said  that  these  obligations  might  be  paid,  and  a 
majority  of  the  legal  voters  of  the  township  having  decided 
that  it  was  just  and  equitable  that  such  subscriptions  to  the 
court-house  fund  should  be  assumed  by  the  municipality,  we 
cannot  see  that  the  law  is  subject  to  any  constitutional  objec- 
tion. 

Following  the  maxim  which  we  regard  as  the  true  and  cor- 
rect rule,  that  there  should  be  great  caution  in  arriving  at  a 
conclusion  adverse  to  the  validity  of  a  legislative  act,  and 
believing  that  the  law  in  question  is  within  the  oonstitational 
power  of  the  legislature  to  pass,  we  recommend  a  leverBal  of 
the  judgment  of  the  trial  court 

Tlie  Court.     It  is  so  ordered. 


Municipal  Corporations  —  Powers  of  Lkoislatdri.  ^ At  to  tho 
power  of  the  legislature  to  validate  invalid  eontraets  of  and  to  impose  lis^ 
bilitiee  apon  municipal  corporations,  tee  note  to  Hatbremdt  v.  MUmukee,  80 
Am.  Dec  731-735,  wherein  is  discussed  the  power  of  the  legislatore  to  eon- 
pel  the  payment  by  a  city  of  equitable  or  moral  obligation!.  Compare  nots 
to  DarUuyton  v.  Mayor  etc  of  Hew  Tork,  68  Am.  Deo.  26S,  267;  />«»▼• 
CftarUon,  23  Wis.  690;  09  Am.  Dm.  2(Nk 


Stewart  v.  Board  of  Gommtssionbrs  of  Wtan- 

DOTTB  County, 

H5  Kansas,  7M.] 

Ikjcjnctiov  to  Restrain  Collection  of  TAZ^lMPBOTBRNTOfCovirTT 
Road  —  Bstoppbl. — A  land-owner  who  institatea  proceedings  wliich 
lead  to  the  improvement  of  a  county  road  contignoas  to  his  land,  and  who 
IB  a  willing  and  active  consenting  party  to  the  whole  proceedings,  is  B0t 
entitled  to  an  inj  a  notion  to  stay  the  collection  of  a  tax  against  hit  prop- 
erty to  assist  in  paying  for  snoh  improvement:  and  he  is  also  estopped 
from  quentionitig  the  legality  of  such  tax,  whether  it  ii  las<^  ly  ^^^^ 
not. 

iNjr.NcrioN  TO  Rkhtrain  Collection  of  Illegal  Tax  —  Esixippel  — In* 
pKuvKMKNT  or  CuuN'fT  RoAD. — A  laud-owucr  who  signs,  cireoUts^ 
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■ad  prowntg  »  petition  asking  for  the  improTement  of  •  eoanty  road 
entigaoas  to  hit  land*  who  Uvea  in  the  yieinitj  aad  ia  pretent  at  timei 
aa  the  work  progreaaes,  and  who  knowa  that  the  petition  ia  not  legally 
■affietent  to  anthoriae  sach  work,  ia  estopped  from  aaaerting  ita  illegality 
at  a  ground  of  obtaining  an  iujutictiou  to  stay  the  collection  of  a  tax 
levied  on  hie  land  to  aasist  in  paying  for  mob  improTement 

iBiomL  —  iMFBOTXif  Birr  or  Countt  Boad.  —  A  land-owner  who  actively 
aids  in  proeoiing  improvements  to  a  oonnty  road  oontiguons  to  his  land, 
and  accepts  the  benefit  after  the  improvement  is  made,  is  estopi>ed  to 
question  the  validity  of  the  proceedings  under  which  the  improvement 
waa  made, 

lajUBcnov  to  Stat  Cou.aonoN  or  Illboal  Taz-^Estoppbl  — Equtta- 
BLB  JuBiaDloiioii.  —  Althoagh  a  statute  may  give  an  enlarged  or  addi- 
tional remedy  to  a  tax-payer  to  prevent  the  collection  of  a  tax  illegally 
assessed,  yet  if  it  is  shown  that  the  principlea  of  estoppel  apply  against 
the  tax-payer,  the  jnnsdiction  conferred  by  the  statute  is  to  be  exer- 
eised  upon  equitable  principles,  and  the  tax-payer,  in  order  to  be  enti* 
tied  to  an  injonetion,  mnat  exhibit  a  case  which  will  entitie  him  to  the 
equitable  rehef  demanded. 

Hutehing$  and  Keplinger^  for  the  plaintiff  in  error. 

J.  B,  SeroggSy  J.  0,  Fifey  A.  L.  Berger^  and  Winfield  Freeman^ 
for  the  defendants  in  error. 

HoRTON,  C.  J.  In  the  former  opinion  handed  down  in  this 
case,  prepared  by  Simpson,  C,  it  was  asserted  that  Martin 
Stewart,  the  resident  land-owner,  who  signed  the  petition  for 
the  improvement  of  the  county  road  complained  of,  was  not 
estopped  by  his  acts  or  conduct  from  successfully  prosecuting 
his  action  of  injunction  to  restrain  the  collection  of  the  special 
taxes  levied  on  his  land  to  pay  the  cost  of  grading  and  paving 
the  county  road  known  as  the  Quindaro  Boulevard.  We  have 
re-examined  that  opinion  and  various  decieions  affecting  the 
question  involved,  and  we  are  now  of  the  opinion,  without 
passing  upon  the  constitutionality  of  the  statute,  that  facts 
are  disclosed  in  the  record  which  amount  to  an  estoppel 
against  Stewart.  The  special  facts  found  by  the  trial  court 
show  that  Stewart  lived  in  the  immediate  vicinity  of  the  work 
during  its  entire  progress;  that  he  was  present  upon  the  work 
at  different  times;  that  he  signed  the  petition  presented  to  the 
county  board,  and  circulated  and  filed  it  with  the  board;  that 
he  knew  the  contents  of  the  petition;  that  he  knew  a  majority 
of  the  resident  land-holders  within  the  half-mile  limit  had 
not  signed  the  petition;  that  he  presented  the  petition  to  the 
board,  and  asked  that  the  improvement  be  made;  that  he 
knew  of  the  fatal  de*fect  in  the  petition;  that  he  knew  that' 
his  property  would  be  taxed  for  the  improvement:  that  he 
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knew  a4  the  time  the  work  was  being  done  Vtmk  one^incb 
cjpresff  plank  was  being  nsed  therefor;  that  he  comphiined 
to  the  commissionera  about  aaing  one-inch  instead  of  two- 
inch  plank;  that  at  the  time  the  apportionment  was  made,  he 
filed  a  protest  against  the  cost  being  taxed  to  him;  that  his 
property  lies  contigimcis  tk»  t6e  improved  road,  and  was  g^reatly 
enhanced  in  value  by  reason  of  the  improvement,  much  in 
excess  of  the  tax  imposed  upon  him  for  the  improvement. 

In  Sleeper  v.  Bullen^  6  Kan.  300,  it  was  decided  that  "a 
contract  made  by  the  city  council,  under  chapter  76,  Laws  of 
7867,  ibr  grading  a  street  in  Leavenworth  City,  without  a  suf- 
ficient petition  having  first  been  presented  to  the  council,  is, 
and  all  the  proceedings  under  such  contract  are,  void  as 
against  the  lot-owners.  A  lot«owner  who  has  notice  of  all  the 
proceedings  and  makes  no  objection,  but,  on  the  contrary, 
encourages  the  contractors  to  do  the  grading,  and  tells  them 
that  they  shall  be  paid  therefor,  is  not  entitled  to  an  order  of 
injunction  to  restrain  the  collection  of  a  special  tax  levied  on 
his  lots  to  pay  for  said  grading." 

In  Lee  v.  Tillotson,  24  Wend.  337,  35  A  m.  Dec.  624,  it  was 
held  in.  New  York  that  ^' a  party  may  waive  a  conatitutional 
as  well  as  a  statuta  ppevisixin  made  for  bis  owm  benefit  The 
contrary  argument  would  depfi;ve  a  criminal  of  the  power  to 
plead  guilty,  on  the  ground  that  the  oonstitution  had  secured 
him  a  trial  by  jury." 

In  Fergvuon  v.  Xandronn  5  Bask,  33fl^  96  Am.  Dee.  350, 
it  was  said:  ''Upon  what  principle  of  exalted  equity  shall  a 
man  be  permitted  to  receive  a  valuable  consideration  through 
a  statute  procured  by  his  own  consent,  oc  subsequently  sanc- 
tioned by  him,  or  from  which  he  derives  an  interest  and  con- 
sideration, and  thee  keep  the  consideration  and  repudiate  the 
statute  as  unconstitutional?" 

In  Danieh  v.  Teamey,  102  U.  S.  415^  it  was  also  said  that 
''  it  is  well  settled  as  a  general  propoeitieii,  subject  to  certain 
exceptions  not  necessary  to  be  here  noted,  that  where  a  party 
has  availed  himself  for  his  benefit  of  an  unconstitutional  law, 
he  cannot,  in  a  subsequent  litigation  with  othera  not  in  that 
position,  aver  its  unconstitationality  as  a  defense,  althou^ 
such  unconstitutionality  may  have  been  pronounced  by  a  com* 
potent  judicial  tribunal  iui  another  suit.  In  such  cases  the 
principle  of  e«toppel  applies  with  full  force  and  conclusive 
effect.  ....  The  principle  of  estoppel  thue  applied  haa  ^ 
foundation  in  a  wise  and  salutary  policy.    It  ia  a  means  of 
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repose.  It  promotes  fair  dealing.  It  cannot  be  tnacle  an  in- 
strument of  wrong  or  oppression,  and  It  often  gives  triumph 
to  right  and  justice,  where  nothing  else  known  to  oar  jaris- 
pmdence  can,  by  its  operation,  secure  those  ends.  Like  the 
statute  of  limitations,  it  is  a  eonservator,  and  without  it  soci* 
ety  could  not  well  go  on.*' 

"  A  party  is,  as  a  general  rule,  not  estopped  to  deny  the 
constitutionality  of  the  statute  which  assumes  to  confer  au- 
thority to  order  improvements  and  direct  assessments  by  a 
mere  failure  to  -actively  oi^)ose  improvemeats  which  he  knows 
are  being  made.  This  is  obviously  the  correct  rule,  for  witli- 
out  A  vaUd  'Statute  there  can  be  no  jurisdiction,  and  parties 
are  incapable  of  conferring  jurisdiction  of  the  subject,  although 
they  may  conifer  jtrrisdiction  of  %he  person.  But  when  the 
doctrine  is  pressed  fmrther,  there  is  much  difficulty,  for  the  rule 
as  now  established  by  the  weight  of  authority  is,  that  a  party 
who  procures,  or  actively  aids  in  procuring,  the  enactment  of 
an  unconstitutional  statute,  and  accepts  benefit  under  it,  can- 
hot  question  itsTalidity.  It  would  require  a  v«ry  clear  and 
strong  case  to  warrant  the  application  of  this  rule  to  street 
assessments,  and  yet  such  a  case  is  conceivable.  The  fact  that 
Buch  a  rule  exists  proves  that  the  courts  will  carry  the  princi- 
ple of  estoppel  to  great  lengtlisin  the  iuterests  of  justice,  and 
proves,  also,  iliai  iheoaui^  which  confine  ifae  .operation  of 
the  principle  of  estoppel  in  assessment  cases  %o  mere  irregu- 
larities have  gone  astray**':  Blfkytt  tm  Roads  and  Streets,  422; 
SbaH  T.  Mitchell,  81  Ohio  Bt  592;  Buftingtm  v.  OiUwH,  31 
Iowa,  356;  7  Am.  Bep.  143;  Mott  v.  Detnrit,  18  Mich.  S26. 

That  ''the  principles  of  estoppel  apply  where  the  proceed- 
ings are  questioned  on  the  ground  of  the  unconstitutionality 
of  the  statute  under  which  they  are  had,  as  well  as  where 
they  are  sought  to  be  impeached  upon  other  grounds,"  is  not 
an  open  question:  See  Counterman  v.  Dublin  Tp.,  38  Ohio  St. 
615;  Tone  v.  Columhus,  39  Ohio  St.  281,  303;  48  Am.  Rep.  ^ 
438;  State  v.  Mitchell,  81  Ohio  St.  592.  , 

Under  the  decision  in  Sleeper  v.  Btdlenj  6  Kan.  800,  the 
epecial  taxes  levied  for  grading  were  held  illegal,  and  it  was 
further  held  that  the  city  had  no  legal  right  to  sell  the  lots  of 
Sleeper;  yet  Sleeper  was  denied  an  injunction  in  that  case,  be- 
cause he  had  encouraged  the  contractors  to  do  the  grading. 
See  also  Ritchie  v.  City  of  South  Topeka,  88  Kan.  368. 

This  case  is  unlike  Barker  v.  Comm^rs  of  Wyandotte  Co.,  45 
Kan.  681,  because  in  that  case  Barker  refused  to  sign  the 
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petition  for  the  improvement  when  it  was  presented  tp  him; 
and  is  also  unlike  the  case  of  CommWa  of  Wyandotte  Co.  ▼. 
Barker,  45  Kan.  B99,  because  in  that  case  it  was  sought  to 
ostop  Barker  by  mere  silence  and  inaction.  Here,  Stewart 
instituted  the  proceedings  which  led  to  the  improvement  and 
the  assessment  complained  of.  He  was  a  willing  and  active 
consenting  party  in  the  whole  matter.  Whether^  therefore, 
the  tax  be  legally  valid  or  not,  there  is  no  good  ground  upon 
his  part  for  claiming  the  interposition  of  a  court  of  equity  by 
its  extraordinary  process  of  injunction  to  stay  the  collection 
of  the  tax  against  his  property:  Tone  v.  Columbia,  39  Ohio  St. 
281,  308;  48  Am.  Rep.  438^  and  cases  there  cited;  Cooley  on 
Taxation,  573. 

It  is  claimed,  however,  that  this  is  a  statutory  action,  having 
been  brought  under  section  253  of  the  Civil  Code,  and  therefore 
that  it  is  not  a  suit  in  equity.  Ohio  has  a  statute  somewhat 
similar.  It  was  said  in  Steeee  v.  Oviatt^  24  Ohio  St  248,  tiiat 
'*  the  act  of  May  1,  1856  (Swan  &  Critchfield's  Rev.  Stats. 
1151),  gives  to  the  courts  jurisdiction  to  restrain  the  collec- 
tion of  taxes  illegally  assessed;  but  the  jurisdiction  thus  con- 
ferred is  an  equitable  jurisdiction,  and  is  to  be  exercised  upon 
equitable  principles.  Proceeding  under  the  statute,  the  party 
complaining  is  not  required  to  show  a  case  of  threatened  ir- 
reparable injury,  or  the  absence  of  a  remedy  by  ordinary  legal 
proceedings,  but  he  must  exhibit  a  case  in  which,  upon  the 
merits,  he  is  entitled  to  the  equitable  relief  demanded.'' 

This  case  was  followed  in  Siephan  v.  Daniels^  27  Ohio  SL 
527.  It  is  there  stated  "that  this  is  a  statute  creating  new 
statutory  riglits  of  action  not  theretofore  existing  is,  in  the 

opinion  of  a  majority  of  the  court,  quite  clear The 

tax-payer,  stripped  of  any  valuable  or  practical  remedy  for 
the  injuries  inflicted  under  color  of  law  and  by  authority  of 
the  state,  was  almost  powerless.  To  provide  a  proper  rem- 
edy was  the  object  of  this  law.  It  was  a  legislative  recogni- 
tion of  a  fundamental  duty  enjoined  by  the  constitution  of 
the  state,  that,  while  the  power  to  tax  was  essential  to  gov- 
ernment, the  duty  of  protecting  the  citizen  from  illegal  ex- 
actions under  the  name  of  taxes,  and  under  the  forms  of  law, 
was  not  to  be  forgotten  or  neglected.  It  being,  therefore^ 
remeilial  in  its  character,  it  should  receive  that  construction, 
if  the  words  will  reasonably  admit,  that  will  effect  the  mani- 
fest intention  of  the  legislature,  and  remedy  the  eviL  It 
gives  a  remedy  1  y  Injunction  on  the  application  of  a  single 
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person  taxed,  when  none  existed  before.  In  his  application 
be  need  not'Bv^r'and  show,  as  under  ordinary  mles  in 
equity,  that  great  or  irreparable  injury  is  about  to  be  done, 
for  which  he  has  no  adequate  remedy  at  law,  but  only  that 
the  tax  is  illegal  which  is  about  to  be  assessed  or  collected: 
Stee9e  y.  Ofriatt^  24  Ohio  St  253.  It  thus  becomes  apparent 
that  a  new  equitable  remedy  was  given  by  this  statute." 

In  Tone  v.  Columbus,  39  Ohio  St  281,  308,  48  Am.  Rep. 
438,  it  was  said:  *'  Under  section  24  of  the  act,  the  city  coun- 
cil had  no  right  to  authorize  the  improvement  until  such  two 
thirds  of  the  owners  had  petitioned  the  council  for  the  privi- 
leges of  the  act  We  have  no  doubt  that  this  requirement  of 
the  law  may  be  waived  by  the  owners,  or  that  they  may  by 
their  acts,  and  under  circumstances  by  their  inaction,  estop 
themselves  from  alleging  its  failure.'* 

See  also  City  of  Ottawa  v.  Barney^  10  Kan.  270.  In  that 
case,  Mr.  Justice  Brewer  said:  ''It  alleges  that  the  assess- 
ment actually  made  upon  one  lot  was  $184.80,  while  a  legal 
as<^c8sment  would  not  have  exceeded  $50,  and  that  a  similar 
proposition  existed  as  to  the  other  lots.  It  nowhere  alleges 
payment  or  tender  of  the  amount  due  under  such  leg&l  as- 
sessment. He  who  seeks  equity  must  do  equity.  The  plain- 
tiffs below  admit  they  owe  something,  but  deny  that  they 
owe  all  that  has  been  assessed.  Before  injunction  will  lie 
under  these  circumstances,  they  must  pay  or  tender  what 
they  owe." 

The  cases  of  City  of  Ottawa  v.  Barney,  10  Kan.  270,  and 
City  of  Lawreiice  v.  Killam,  11  Kan.  499,  were  decided  by  this 
court  after  section  253  of  the  Civil  Code  had  been  adopted. 
We  must  therefore  conclude  that  although  section  253  of 
the  Civil  Code  gives  an  enlarged  or  additional  remedy  to  the 
tax-payer,  yet  if  the  tax  or  assessment  is  illegal,  and  it  is 
shown  that  the  principles  of  estoppel  apply  against  the  tax- 
payer, the  jurisdiction  of  the  court  under  the  statute  is  to  be 
exercised  upon  equitable  principles,  and  the  tax-payer,  to 
succeed,  must  exhibit  a  case  "  in  which,  upon  the  merits,  he 
is  entitled  to  the  equitable  relief  demanded  ":  Steese  v.  Oviatt, 
24  Ohio  St  248. 

We  now  decide,  upon  the  facts  found,  that  the  motion  for 
a  rehearing  be  granted,  that  the  judgment  of  reversal  hereto- 
fore entered  be  set  aside,  and  that  the  judgment  of  the  dia- 
trict  court  must  be  affirmed. 
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ivjiniiutUB  —  Elubsal  TiiZAnoii.  —  IiljmnetioBa  againsft  the  oollaetioB  «f 
ftsMtraMAts  to  pay  ttneefc  impMYeaeate  have  favqaeatly  been  denied  when 
the  owner  of  the  pspperty  benefited  requested  the  work  to  be  done,  eeooar* 
Aged  it,  or  even,  hftving  notice  of  it,  made  no  objection  at  the  tame:  Note 
to  Holland  ▼.  Mayer  etc  iifBaUim<n^  69  Am.  Dec  20ft. 

Municipal  Oosporations.  —  Who  n  Estofpsd  to  Oejracr  to  Assm* 
umsm  worn  Local  Improtbmbicts:  See  C^ieei  ▼,  ^oneoe  01^  90  Ifo.  13;  SI 
Am.  Rep.  1,  and  aoto;  SidwtU  v.  PiMOmrgK  89  Fft.  fit.  419»  97  Aa.  Bep 
802,nndnoteb 
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MooEB  V.  MoKbnney. 

est  Uumm,  m,} 

NaooTUBLB  IvnBUimnB.  —  Ovs  Who  Ivdorsbi  nr  Blavk  a  PKoirawmT 
Nan  of  which  h«  it  not  the  payee  thereby  aathoriiet  the  payee  to  write 
over  eooh  iadonement  a  guaranty  of  the  payment  of  each  note. 

Oomn«BATiog.  — •  PBomn  to  Forbkar  Stnr,  avd  to  Oiyb  Furthbb  Tims 
roR  THR  Patmrrt  of  a  Notr,  though  the  time  to  be  given  ii  not  mftde 
definite,  is  R  sRffieieot  eoniideimttoa  for  the  gaaranty  of  eaoh  note  by 
a  third  pereon,  if  it  is  followed  by  an  actual  forbearance  for  a  leaeoR* 
able  time. 

PlunDBR  10  FORBXAR  TO  8VR,  Ko  pABtlOITLAR  TlMR  BRQIO  KaMR]\  impfiet 

that  the  f orbcMtaiiee  ihaU  be  f ov  a  reaaonable  tiaM. 
JORT  Trial.  — Tbr  Oourt  hat  Instruot  tbr  Jvrt  to  Rannar  a  Vrr- 
JUOT  lOR  Btthrr  Fartt»  when  it  it  plain  that  a  contrary  Tordict  can* 
not  be  allowed  to  ttand. 

On  Angasi  12, 1880,  Isaac  A.  and  Charles  E.  Johnson  made 
their  promissory  note  in  favor  of  Ann  J.  Moore,  payable  on 
demand.  In  January,  1885,  the  defendant,  McKenney,  in- 
dorsed SQch  note  in  consideration  that  the  payee  would 
forbear  to  sue  thereon,  and  she  did  not  bring  any  action  to 
enforce  payment  of  such  note  until  January,  1889. 

Satctge  and  Oake$j  for  the  defendant. 

McOUlieuddy  and  MeCann^  for  the  plaintiff. 

Walton,  J.  This  is  an  action  on  a  negotiable  promissory 
Dote,  on  the  back  of  which  the  defendant,  not  being  the  payee, 
had  written  his  name  in  blank,  and  over  which  the  plaintiff's 
counsel,  at  or  before  the  trial,  wrote  the  words  *'  For  value 
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received,  I  hereby  guarantee  the  payment  of  the  money  above 
mentioned  to  Ann  J.  Moore." 

Mo  evidence  being  offered  in  defense,  the  only  question  iti 
whether  the  plaintiff's  evidence  was  sufficient  to  entitle  her 
to  a  verdict. 

We  think  it  was.  The  note  itself  was  sufficient  to  establish 
a  prima  facie  case:  Colbum  v.  AverUl^  80  Me.  310;  50  Am. 
Dec.  630;  Lowell  v.  Gage,  88  Me.  85;  Childs  v.  Wyman,  44 
Me.  433;  69  Am.  Dec.  111.  And  the  oral  evidence  offered  by 
the  plaintiff  in  no  way  weakened  her  case.  It  merely  sub- 
stituted  fact  for  presumption.  It  proved  what  the  actual 
transaction  was,  instead  of  leaving  it  to  be  inferred.  The 
evidence  showed  that  the  defendant  wrote  his  name  on  the 
back  of  the  note  declared  on,  intending  thereby  to  guarantee 
its  payment;  that  he  did  this  in  consideration  of  the  plain- 
tiff's promise  to  forbear  and  give  further  tin:>e  for  the  payment 
of  the  note;  and  that  the  plaintiff,  in  consideration  of  the  de- 
fendant's guaranty,  did  forbear  and  give  further  time,  and  as 
much  time  as  could  reasonably  be  required  of  her.  True,  the 
evidence  failed  to  show  that  a  definite  time  was  agreed  upon. 
But  this  was  not  necessary. 

A  promise  to  forbear  and  give  further  time  for  the  payment 
of  a  debt,  although  no  certain  or  definite  time  be  named,  if 
followed  by  actual  forbearance  for  a  reasonable  time,  is  a 
valid  and  sufficient  consideration  for  a  promiae  guaranteeing 
its  payment:  King  v.  Uptan^  4  Me.  887;  16  Am.  Dec.  266; 
Elton  V.  JohixBon^  16  Conn.  268;  41  Am.  Dec.  141;  Hotoe  ▼• 
Taggarty  188  Mass.  284,  and  authorities  there  cited. 

And  in  Lambert  v.  CUwley,  80  Me.  480  (a  case  cited  and 
relied  upon  by  the  defendant's  counsel),  the  court  did  not 
hold  otherwise.  Nothing  was  decided  in  that  case  except 
that  the  alleged  contract  to  forbear  was  not  proved.  The 
court  did  not  decide  that  such  a  contract,  if  proved,  would 
not  be  valid  unless  a  definite  time  of  forbearance  was  agreed 
upon.  In'  Smith  v.  Bibber,  82  Me.  84,  17  Am.  St  Rep.  464 
(also  cited  and  relied  upon  by  the  defendant's  counsel),  the 
head-note  does  so  state;  but  the  opinion  of  the  court  does  not 
justify  the  statement.  The  word  '^definite"  was  inadver* 
tently  inserted  in  the  rescript  announcing  the  decision  of  the 
court,  and  this  rescript  was  adopted  by  tlie  reporter  for  his 
head-note.  But  the  ecror  is  corrected  in  the  errata,  at  the  end 
of  the  volume,  by  stating  that  the  word  ** definite,"  in  the 
head-note,  should  be  erased. 
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It  is  UDdoubtedly  true,  as  stated  in  the  opinion  of  the  court 
in  the  case  last  cited,  that  to  constitute  a  legal  contract  to 
forbear,  there  must  be  a  valid  promii^e  to  do  so,  so  that  for 
some  time  the  creditor  will  have  no  right  to  sue.  But  this 
result  may  be  secured  without  the  naming  of  any  particular 
time.  If  the  promise  is  in  general  terms,  no  particular  time 
being  named,  the  law  implies  that  the  forbearance  shall  be 
for  a  reasonable  time.  Such  is  the  legal  construction  of  such 
a  promise.  The  authorities  already  cited  so  state.  The 
debtor,  therefore,  by  such  a  promise,  does  obtain  a  right,  not 
only  to  some  delay,  but  to  a  reasonable  delay,  such  as,  under 
all  the  circumstances,  he  is  reasonably  entitled  to.  We  there- 
fore repeat  that  a  promise  to  forbear,  although  for  an  indefi- 
nite time,  if  followed  by  actual  forbearance  for  a  reasonable 
time,  is  a  valid  and  sufficient  consideration  for  a  promise 
guaranteeing  the  payment  of  a  debt. 

The  uncontradicted  evidence  in  this  case  clearly  entitled 
the  plaintiff  to  a  verdict  in  her  favor;  and  it  is  the  opinion 
of  the  court  that  the  jury  were  properly  instructed  to  return 
such  a  verdict.  Prevention  is  better  than  cure.  And  the 
court  may  properly  instruct  the  jury  to  return  a  verdict  for 
either  party,  when  it  is  plain  that  a  contrary  verdict  cannot 
be  allowed  to  stand:  Jewell  v.  Qagni^  82  Me.  480,  and  cases 
there  cited. 

It  is  very  clear  that,  upon  the  evidence  reported,  a  verdict 
against  the  plaintiff  could  not  be  sustained.  It  was  therefore 
the  right  of  the  plaintiff  to  have  the  jury  instructed  not  to  re- 
turn such  a  verdict 

Exceptions  overruled.        

MBOOTiABUi  Issraumarig  —  Effict  or  am  iNDoasncBirr  m  Blakk  bt 
OvB  Who  is  vuTHBa  thb  Patvb  hob  ths  Holdkr.  —  The  iudoraement 
by  a  third  parlj  is  Uaiik  gi^et  to  th«  payoe  or  the  indorsee  the  implied 
power  to  write  above  it  the  moot  abeolate  terme  of  goaranty:  KUHom  ▼. 
Ashlep^  2i  Ark.  Sll;  91  Am.  Dea  519.  To  the  eame  effect,  see  Camdem  ▼. 
McKo^.  8  Soam.  437;  98  Am.  Deo.  91,  and  note;  WhUon  ▼.  Mean,  11  Met 
668;  4&  Am.  Dee.  288;  SpUkr  r.  Janui,  32  Ind.  202;  2  Am.  Rep.  334,  and 
■oie340,841. 

Bat  in  Sdketferr.  FtMrmem'Hc  Bank,  59  Pa.  St  144,  9S  Am.  Dee.  823,  it 
ie  held  that  the  indonemeat  of  a  note  by  one  not  a  party  at  the  time  it  wae 
made  doea  not  anthoriae  the  holder  or  an  indoreee  to  write  a  guaranty  of«r 
his  indorsement.    Oomparo  DieMeh  r.  MUduO,  48  UL  40;  92  Am.  Deo.  99. 

OolmAon  —  OovsiDiaATioii  —  Fobbbaranob  to  Sub.  —  Forbearance  to 
•no  may  oonstitate  a  Talid  consideration:  SmUh  ▼.  Bibber^  82  Me.  84;  17 
Am.  St  Rep.  464,  and  note;  Chnddoek  ▼.  Vannnt,  85  K.  J.  L.  517;  10  Awl 
Rep.  256;  note  to  FnUer  ▼•  Miller,  60  Am.  Dae.  524-527.    Th'ia  applies  to 
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•DDtradi'ar  vnanaly:  Tkumur.  (V^  3  BM.  USf  41  Ank  Dml  9th 
Kktg  ▼.  I^0<MS  4  OtmuL  387;  It  Am.  I>m.  266. 

VomBBAftAiioA  lo  BdIv  liBAjoHft'OV  UB  Tbrib.  —  ▲  yrooDM  to  tebMT, 
in  g0iierml»  without  adding  any  partionUr  tima^  moat  be  undantood  la 
maaa  » total  lorbaacaiioai  Clark  ▼.  AuMd;  S  Wafcta,  213;  27  An.  Daa^  M3L 


Whitbhousb  v.  Cumminos. 

[88  VaIXI,  VL) 

BiosT  ov  Winr  of  Kimiaaii'i  n  Hfhsiu)  oir  tbx  Fci9Cirui  Chat  tha  grant 
of  a  thing  ia  pfaanmod  to  taehida^  aa  an  ianideofe^  wfcalayai  right  tfaa 
gaantaa  had  in  aauiaetian  with  il^.and  coold  eonv<ay  hj  apt  wmda,  withont 
which  the  thing  granted  wonld  prove  praodoaUj  naaleaa  to  the  grantna. 

Right  of  Wat  of  KBCBaairr. — The  fact  that  aeoeaa  to  land  maj  be  bad 
by  paasittg  over  the  lande  of  a  third  person  will  not  defeat  a  grante«*a 
elaim  to  a  way  by  nooeaaity  over  tho  hoido  rdtaioed  by^  bio  granftor,  if 
there  ia  no  right  to  paaa  over  the  lanilo  of  anafa  third 


Action  on  the  ca«e  for  obertnictmg  plaintiff's  right  of  waj. 
Leander  Yeaton,  formerly  the  owner  of  a  lot  of  land  lying 
east  of  the  Winthrep  road,  «oId  a  part  of  H  to  one  Kim- 
ball, in  1870,  who  conveyed  it  to  William  Gage,  in  1881, 
which  is  shown  by  the  annexed  plan,  and  called  the  Gage 
lei  On  Febmary  21,  1877,  Yeaton  soid  to  plaintiff,  White- 
house,  another  tract,  riiown  by  the  armezed  map,  and  there 
called  the  Whitehouse  lot.  In  April,  1878,  Yeaton  sold  the 
remraining  portion  of  his  land,  whieh  is  designated  on  the 
annexed  plan,  and  there  called  the  Cnmmings  lot  The 
boundaries  of  the  entire  original  tract  of  land,  and  the  names 
of  the  proprietors  of  adjacent  lands,  and  the  location  of  the 
Winthrop  road,  the  way,  and  the  school-honse,  are  all  appar* 
ent  from  the  plan  on  the  opposite  pa|^e.  It  did  not  appear 
that  Yeaton  ever  owned  the  school-house  lot,  or  had  eirer 
claimed  to  cross  it  as  a  matter  af  right;  but  he  and  hie  pre- 
decessovs  and  successors  in  title  had  for  more  than  twenty 
years,  as  a  matter  of  fact,  crossed  the  school-house  lot  at 
pleasure,  in  making  use  of  the  way  to  and  from  the  White- 
house  lot  to  the  road,  as  shown  by  the  plan.  Veidiot  and 
judgmeat  for  plaintiff. 

8.  and  L.  ntcomb,  for  the  defendant. 

Baker,  Bak&r^  and  CbrmM,  for  the  plainffiK 

ViBom,  J.  This  is  an  action  on  the  case  for  obetrocting 
the  plaintiff  ^B  alleged  right  of  way  of  necessity  across  the 
defendant's  land  and  a  school-dtflrtrict  lot  to  a  highway. 
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The  defendant  contends,  contrary  to  the  inBtmction  to  the 
jury,  that  the  plaintiff  was  not  entitled  to  a  right  of  way  of 
necessity  over  his  grantor's  remaining  land,  for  the  reason 
that,  when  his  parcel  was  conveyed  to  him,  it  was  boanded 
in  part  by  the  land  of  strangers,  and  not  wholly  by  that  of 
bis  grantor.  We  are  of  opinion,  however,  that  his  contention 
ifi  contrary  to  principle  and  the  overwhelming  current  of 
authority. 

Such  a  right  of  way  of  necessity  as  the  law  recognizes  and 
upholds  is  found  among  the  numerous  applications  and  illus- 
trations of  the  old,  thoroughly  established  general  principle 
that  the  grant  of  a  thing  is  presumed  to  include  and  carry 
with  it,  as  an  incident  of  the  grant,  whatever  right  the  grantor 
had  in  connection  with  it,  and  could  convey  by  apt  words 
without  which  the  thing  granted  would  prove  practically 
useless  to  the  grantee.  It  results  from  a  grant  or  reserva- 
tion implied  from  the  existing  circumstances  in  which  the 
grantee — or,  in  case  of  a  reservation,  the  grantor — is  thereby 
placed.  When  a  land-owner  conveys  a  portion  of  his  lot,  the 
law  will  not  presume  it  to  have  been  the  intention  of  the  par- 
ties that  the  grantee  shall  derive  no  beneficial  enjoyment 
thereof  in  consequence  of  its  being  inaccessible  from  the 
higliway,  or  that  the  other  portion  shall,  for  like  reason,  prove 
useless  to  the  grantor.  This  species  of  right  of  way,  tlirre- 
fore,  in  the  absence  of  anything  to  the  contrary  contained  in 
the  deed,  becomes  an  incident  to  the  grant  indicative  of  the 
intention  of  the  parties:  Pomfret  T.  Ricrofty  1  Wms.  Saund. 
323  a,  note  6;  Clark  v.  Cogge^  Cro.  Jac.  170;  Warren  y.  Blnke^ 
54  Me.  276,  286;  89  Am.  Deo.  748;  Tra$k  y.  Patterson,  29  Me. 
499. 

Every  right  of  way  of  necessity  being  founded  on  a  pre- 
sumed grant,  none  can  be  presumed  over  a  stranger's  land, 
and  hence  none  can  be  thus  acquired:  BvUard  v.  Hnrriuon, 
4  Maule  &  S.  887;  Howton  v.  Freareon,  8  Term  Rep.  60;  Per^ 
nam  v.  Wead,  2  Mass.  203;  8  Am.  Dec.  48;  Allen  ▼.  Kineaid, 
11  Me.  165;  CoUine  v.  Prentice,  16  Conn.  89;  88  Am.  Deo.  61; 
Seeley  v.  Biehopy  19  Conn.  128;  Myers  v.  Dunn,  49  Conn.  71; 
Holmes  v.  Seely,  19  Wend.  507;  Smyles  v.  HantingSy  22  N.  Y. 
217;  Nichols  Y.  Lvce,  24  Pick.  102;  35  Am.  Doc.  302;  Pftfin^ 
gill  V.  Porter,S  Allen,  1;  85  Am.  Dec.  671;  SchwhU  v.  Qtitnn, 
136  Mass.  575;  Oliver  v.  Hook,  47  Md.  301;  Dunklee  ▼.  WHtnn 
R.  R.  Co.y  24  N.  H.  489,  505;  Pingree  v.  McDuffie,  66  N.  H.  306; 
Cooper  ▼•  Mauviny  6  Mo.  624;  86  Am.  Dec.  466;  Mead  y.  Aw' 
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deraon,  40  Ean.  203.  When,  therefore,  property  in  land  has 
been  severed  by  voluntary  or  statutory  conveyance,  one  por- 
tion of  which  is  inaccessible  except  by  passing  over  the  other, 
or  by  trespassing  on  the  lands  of  a  stranger,  a  grant  of  a  right 
of  way  of  necessity  is  presumed  between  the  parties:  God- 
dard  on  Easements,  Bennett's  ed.,  268;  Washburn  on  Ease- 
ments, 8d  ed.,  233,  and  cases  supra.  Any  language  in  the 
opinion  in  Tr<uk  v.  PatterBon^  29  Me.  499,  which  seems  to 
militate  with  this  doctrine  cannot  be  sustained. 

But  the  way  must  be,  from  the  circumstances,  one  of  strict 
necessity,  and  not  one  of  mere  convenience:  DoUiff  v.  Boston 
etc.  R.  R.  Co.,  68  Me.  178;  SUvens  v.  Orr,  69  Me.  828;  StillweU 
V.  Foster,  80  Me.  888;  Allen  v.  Kineaid,  11  Me.  155.  And  as 
it  results  solely  in  consequence  of  necessity,  it  ceases  or  va- 
ries with  the  necessity:  Holmes  v.  Qoring,  2  Bing.  76;  RumUl 
V.  Rohhins,  77  Me.  198;  Sedey  v.  Bishop,  19  Conn.  128;  Viall 
V.  Carpenter^  14  Gray,  126;  Ahhott  v.  Sievoaristown,  47  N.  H. 
230 

Applying  these  principles  to  the  facts,  it  is  seen  that  when 
Yeaton,  owning  the  entire  lot,  conveyed  the  front  parcel,  in 
1870,  to  Ejmball,  he  would  have  had  no  means  of  access  from 
his  homestead  and  the  highway  to  the  remainder  of  his  lot, 
— presumably  pasture  and  woodland,  —  provided  the  parcel 
conveyed  extended  across  the  entire  width  of  the  lot,  unless 
the  right  to  cross  Ibis  parcel  had  been  expressly  or  impliedly 
reserved,  or  unless  he  could  pass  over  the  land  of  the  bound* 
ing  strangers,  —  which  latter  alternative  he  could  not  claim 
without  permission. 

But  the  front  parcel  did  not  extend  across  the  entire  width 
of  the  lot.  On  the  contrary,  a  narrow  strip  of  land,  extending 
along  the  south  side  of  it  to  the  school-house  lot,  was  not  in- 
cluded in  the  conveyanoe.  This  fact  strongly  indicates  that 
tliis  strip  of  land  was  intentionally  excepted  from  the  convey- 
ance of  Yeaton  to  Kimball,  as  for  a  way  for  the  benefit  of  the 
remainder  of  the  lot,  so  as  not  to  burden  the  front  parcel  with 
a  right  of  way  across  its  entire  length  at  any  rate,  —  provided 
permission  could  be  obtained  to  continue  it  across  the  two-rod 
school-house  lot  Moreover,  that  such  was  their  actual  and 
well-understood  intention,  and  concurred  in  by  the  school  dis- 
trict, seems  to  be  made  certain  by  the  contemporaneous  and 
long-continued  and  unobstructed  acts  of  all  concerned;  for  the 
use  of  this  way — the  only  one  in  existence  or  use —  had  been 
•o  constant  and  of  so  many  years'  duration,  including  eight 
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7«fti«  of  ihe  defendant's  oooupation,  wifiioat  any  objection 
from  any  source  until  tiie  defendant's  acts  complained  o( 
that  it  had  become  a  weU*defined  way  on  the  &oe  of  the 
earth. 

2.  Whatever  might  be  urged  against  the  soundness  of  the 
instruction  concerning  the  school-house  lot,  had  it  been  made 
applicable  to  the  lands  of  all  the  surrounding  owners  over 
which  the  plaintiff  could  claim  no  lawful  right  without  their 
permission,  still,  as  its  application  was  confined  to  tiie  schod- 
bouse  lot  and  the  facts  in  this  casCi  we  think  the  defendant 
has  no  just  cause  of  complaint, — especially  as  there  was  no 
way  across  the  defendant's  parcel  other  than  the  one  which 
hfid  been  used  so  long,  and  which,  from  the  acts  of  the  owners 
concerned  and  the  acquiescence  of  the  school  district,  it  may 
be  inferred  was  agreed  upon,  and  that  no  other  way  has  been 
designated  by  the  defendant:  RumUl  v.  Bobbint^  77  Me.  193; 
■Schmidt  v.  Quinn^  136  Mass.  576.  Until  the  school  district 
interrupts  the  plaintiff's  long-used  way  over  its  two-rod  lot^ 
or  the  defendant  designates  some  new  way  over  his  land  for 
the  plaintiff's  use,  —  neither  of  which  has  been  done,  —  we 
fail  to  perceive  how  the  defendant  can  complain  of  the  doc» 
trine  contained  in  the  instruction.  Moreover,  assuming  that 
the  lane  was  intentionally  reserved  by  Yeaton  and  Kimball 
as  a  way  to  and  from  the  remainder  of  the  lot,  and  the  school 
district  should,  at  this  late  day,  prevent  any  further  use  of  its 
small  territory,  the  plaintiff  might,  in  the  absence  of  any  new 
way  better  suited  to  the  interest  and  convenienoe  of  the  de* 
fendant,  and  designated  by  him,  extend  his  old  one  across  the 
southwest  corner  of  the  front  lot  next  to  the  school-house  lot 

So  much  of  the  first  and  second  requested  instructions  as  is 
applicable,  to  the  facts  in  the  case  was  given  in  the  charge, 
and  the  exceptions  to  the  requested  instructions  do  not  seem 
to  be  urged  by  the  defendant 

Exceptions  overruled.        

I  pRiYATB  Wats  of  Neovssitt.  —  As  to  wbat  ooastitntes  a  pmat«  w«j  of 

Becessity,  see  BonelU  ▼.  Blakemore,  66  Miss.  136;  14  Am.  St.  Rep.  550,  and 
■ote.  Tbe  rule  is,  thai  where  a  grantor  oonroys  lands  surrounded  by  other 
lands  owned  by  him  and  lands  owned  by  straagersi  the  grantee  is  entitled 
to  a  right  of  way  oyer  the  lands  of  the  grantor,  where  he  has  no  other  out* 
let:  Mead  ▼.  Andermm.  40  Kan.  203;  Omoald  r.  Wo(f,  129  Dl.  200;  Barmaid 
▼.  Lhyd,  86  Oal.  181.  The  enjoyment  of  a  private  way  of  necessity  mnst  be 
limited  only  by  the  neoessity  for  its  nse  in  connection  with  the  lawf  al  vses 
ef  the  land  to  which  it  is  appartenantt  WkUikrr.  WinUe^,  OS  N.  H.  SHl 
Wheie  a  prirate  way  of  Beeessiiy,  orossiiia  a  graator's  laada,  «stsiidi  te  a 
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highway,  the  faofe  that  anch  highvay  ia  ditoontinned  and  re-eatablished 
farther  ovar  apon  the  grantor's  land  will  not  enable  the  grantee  to  vae  the 
discontioned  portion  for  the  purpose  of  reaching  the  new  highway:  Mont  ▼• 
Bentom,  151  Mase.  440.  A  way  of  necessity  caniiot  be  claimed  by  a  grantee 
vfao  has  parchased  other  adjoiniug  landa  oww  whieli  he  has  made  an  outlet 
better  than  the  ooa  olaimed:  £u$$eU  r.  papier,  81  Oa.  771. 


Smith  v.  Frekoh. 

(8S  MaiMB,  106.] 

OwNiB  OF  JkMlMAiM  IB  VOT  LiABLB  fom  In/uriu  reeultlng  to  another  from 
their  being  carelessly  driven  on  a  public  highway  by  one  who  ia  neither 
their  owner  nor  his  aervant  or  agent  The  liability,  if  any  exists,  is 
against  the  person  driving  them,  or  his  master  or  employee 

Walton  and  Walionj  for  the  plaintifiL 
Merrill  and  Coffin^  £Dr  the  defendants. 

Walton,  J.  It  is  the  opinion  of  the  court  that  the  plalntifF 
has  sued  the  wrong  parties. 

If  cattle  are  ne£;1igently  permitted  to  stray  into  the  high* 
way,  and  they  run  against  a  traveler  and  injure  him,  the 
owner,  or  the  one  having  the  care  and  custody  of  them  at  the 
time  of  the  escape,  will  be  liable.  But  if  cattle  which  are 
being  driven  in  the  highway  run  against  a  traveler  in  conse- 
quence of  careless  and  improper  driving,  the  driver  will  be 
liable;  and  if  he  is  not  the  owner,  nor  the  agent  or  servant  of 
the  owner,  an  action  against  the  latter  cannot  be  maintained. 
In  such  a  case,  the  question  is,  not  who  was  the  owner,  but 
who  was  the  driver. 

In  this  case,  the  plaintiff  was  run  against  by  a  pair  of  oxen 
(yoked  togeth^)  which  were  being  driven  in  the  highway. 
The  oxen  had  been  trespassing  in  a  neighboring  field,  and  the 
owner  of  the  field  told  his  hired  man  to  drive  them  out  and 
drive  them  home.  While  so  doing,  the  hired  man  set  a  dog 
on  them,  and  the  dc^  bit  one  of  the  oxen,  and  this  frightened 
them,  And  oaased  them  to  run  against  the  plaintiff's  wagon, 
and  the  plaintiff  was  thrown  out  and  injured.  Clearly,  the 
cause  of  the  collision  was  the  manner  of  driving  the  oxen. 
And  as  the  driver  was  neither  an  owner,  nor  the  agent  or  ser« 
vant  of  the  owners,  it  is  the  opinion  of  the  court  that  this 
action,  which  is  against  the  owners  of  the  oxen,  cannot  be 
loaintained.  Tfae  liability,  if  any,  was  with  the  driver  or  his 
6iDpkgr«i; 
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The  plaintiff  has  alleged  in  his  declaration  that  at  the  time 
of  the  collision  the  oxen  were  unlawfully  in  the  highway. 
But  the  evidence  does  not  sustain  this  allegation.  They  had 
before  that  time  been  unlawfully  in  the  adjoining  field.  But 
at  the  time  of  the  collision  they  had  been  driven  out  of  the 
field,  and  were  in  the  highway  for  the  purpose  of  being  driven 
home;  and  surely  it  was  lawful  to  use  the  highway  for  that 
purpose.  Collisions  in  the  highway  have  been  a  fruitful 
source  of  litigation;  but  it  is  believed  that  no  case  can  be 
found  in  which  it  has  been  held  that  the  negligence  of  a 
driver  is  imputable  to  the  owner,  unless  the  former  was  the 
servant  of  the  latter:  See  last  edition  (1888)  of  Shearman 
and  Redfield  on  Negligence,  sees.  144-147,  and  the  numerous 
cases  cited  in  the  notes. 

Exceptions  overruled;  nonsuit  confirmed. 

Animals— LiABixJTT  of  Owmib  to  Piuons  Ikjuebd  bt.  —The  general 
rule  is,  that  the  owners  of  domestic  animals  are  responsible  for  mischief  done 
by  them  when  they  are  allowed  to  be  in  a  place  where  it  is  nnlawfnl  for  them 
to  be:  Shipleif  ▼.  CokloHffh,  Sl  Mich.  624;  21  Adl  St.  Bep.  646,  and  note. 

In  thb  0A8B  or  Sieber  y.  Amunaon,  78  Wis.  670,  it  is  deoided  that  one  who 
ii  being  driven  in  a  sleigh,  and  by  bis  own  oondaet  in  whooping  and  yelling 
so  frightens  the  horses  that  they  run  away  and  injnre  another  person  lav- 
faUy  riding  on  the  highway,  is  responsible  for  much  i^jniy.  Xhe  driver  Is 
not  Uable^  ia  the  abeenoe  of  negligence  on  his  part^ 
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p8  Kaimi,  129.] 

Patment^  Afplioatioh  or.  —  A  ereditor  may  apply  a  payment  ta  any 
debt  which  he  may  choose,  where  the  debtcNr  has  not  directed  snch  ap- 
plication, and  this  role  oontinnes  though  the  debt  has  been  barred  by 
the  statute  i^  limitations. 

^TATunor  LuoTATioMs— Bmor  ov  ArruoanoH  ov  PATxnrr  sr  Qksd- 
rroB.  —  A  ereditor  may  apply  a  payment  to  any  debt  not  already 
barred  by  the  statute  of  limitations,  and  thereby  prolong  the  ninning 
of  such  statute  for  six  years  from  the  time  when  the  payment  is  made; 
but  if  the  statute  has  already  fully  run  before  the  payment  la  made^  the 
creditor,  while  he  may  apply  it  to  the  barred  debt  without  the  direo- 
tion  of  the  debtor,  cannot,  by  so  doin^^  remore  the  bar  of  the  statute 
as  to  the  residue  of  the  debt. 

/.  0.  Bradhury^  for  the  plaintiff. 

Merrill  and  Coffin^  for  the  defendant. 

Walton,  J.    The  right  of  a  debtor  to  determine  to  whioh 
of  several  debts  a  payment  made  by  him  shall  be  ai^Iied  ia 
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onquestionable.  But  if  he  omits  to  exercise  the  right,  the  law 
allows  the  creditor  to  make  the  appropriation,  and  the  latter 
may  apply  it  to  a  debt  already  barred  by  the  statute  of  limi- 
tations; but  such  an  application  of  it  will  not  remove  the 
statutory  bar  with  respect  to  the  balance  of  the  debt.  To 
have  that  effect,  the  appronriation  must  be  made  by  the  debtor 
himself. 

But  the  creditor  may  apply  the  pa>iient  to  any  debt  not 
already  barred  by  the  statute  of  limitations,  and  thereby  pro- 
long the  running  of  the  statute  for  six  years  from  the  time 
when  the  payment  is  made. 

Apparently,  this  distinction  between  a  debt  already  barred 
and  one  not  already  barred  was  overlooked  by  the  presiding 
judge  in  the  trial  of  this  cause,  for  the  indorsement  in  ques- 
tion was  made  on  the  note  declared  on  long  before  it  would 
have  become  barred  by  the  statute  of  limitations;  and  yet  the 
presiding  judge  instructed  the  jury  that,  to  take  the  case  out 
of  the  operation  of  the  8tatute«  the  plaintiff  must  show  that  the 
party  making  the  payment  made  it  and  applied  it,  or  made 
it  to  be  applied,  upon  the  particular  contract  in  suit  This 
would  have  been  correct  if  the  indorsement  had  been  made 
upon  a  note  then  barred  by  the  statute.  But  the  instruction, 
being  given  with  reference  to  a  payment  made  before  the  note 
on  which  it  was  indorsed  had  become  barred,  was  clearly 
erroneous. 

This  distinction  between  debts  barred  by  the  statute  at  the 
time  when  the  payment  is  made,  and  those  not  then  barred, 
is  recognised  in  Pond  y.  Williams^  1  Gray,  630,  and  expressly 
sanctioned  in  Ramsay  v.  Warner^  97  Mass.  8.  And  the  law  ii 
ao  stated  in  Bus  well  on  Limitations,  sec.  8L 

Exceptions  sustained.       

Patiixiii%  Application  or.  —  Where  the  debtor  does  iM»t  direol  the 
appliofttion  of  a  iMbyineiit»  the  creditor  may  apply  it  to  any  debt  which  he 
may  cfaooee:  PMUp§  v.  Hm-ndimt  78  Tex.  878;  22  Am.  81  Repw  69,  and  note; 
(Meam  Omui^f  Noihma  Bank  w.  Moort,  112  N.  T.  648;  8  Am.  St  Rep.  776, 
and  notoi  NorAtm  eCe.  Batik  t.  Lewis,  78  Wie.  476;  Vaaukkle  ▼.  Furgemm^ 
122Ind.46a 

SrATOTS  OP  LlMlTATIOTIS  —  EpPIOT  OP  APPLIOATIOH  OP  PaTMBNT  UPOIV.  -- 

Where  there  are  aeveral  distinct  olaime  for  eervicee,  a  payment  appropriated 
apon  eaeh  of  them  will  intermpt  the  mnning  of  the  statute  of  limitationai 
Bmid  T.  MaAku,  19  Or.  482;  Lamtdei  r.  Barringttm,  122  N.  Y.  409. 
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Bakbr  u  Gabtbb. 

(83  luim,  itt.] 
HniBAim  AHD  WiF&  — During  oohabitatMo,  %  wif«  has  ordiMffily  a  prwM 

yhde  agency  to  pnrchmaa  on  her  hneband's  oredit  tnch  raiYpliee  aa  an 

naeeeaary  for  heraell  and  tfaa  family^  and  anitaUa  to  their  aitaation  and 

oonditian  in  Ufa. 
HuniKD  n  LiABLB  FOR  Goods  FvunsHSD  ahd  Dkutsskd  to  his  Wivb 

and  ooncamad  in  hia  family,  thoogh  they  acs  ohargad  to  bar  when  or^ 

dered. 

F.  E.  Souihard,  for  the  plaintiff. 
E*  W.  WhitehouBef  for  the  defendant 

Foster,  J.  During  oohabitation,  a  mb  has  ordinarily  a 
prima  fads  agency  to  purchase  on  her  huaband's  credit  such 
aupplies  as  are  necessary  for  herself  and  family.  This  rule  of 
law  is  based  largely  on  the  fact  that  it  is  coetomary  to  intrust 
a  wife  with  the  management  of  the  household.  While  living 
together,  the  law  presumes  the  husband's  assent  to  contracts 
made  by  the  wife  for  necessaries.  This  agency,  however,  is 
limited  to  articles  that  are  reasonably  necessary  for  her  or  the 
family,  and  does  not  extend  to  business  contracts,  nor  to  pur* 
chases  beyond  what  may  be  regarded  as  suitable  to  their 
situation  and  condition  in  life. 

In  Furlong  v.  HyBom^  85  Me.  832,  it  was  held  that  the  hna- 
band  was  liable  for  articles  furnished  and  delivered  to  a  mar- 
ried woman  residing  with  her  husband,  necessary  and  proper 
for  her,  though  charged  to  herself,  and  that  the  jury  were 
authorized  to  infer  an  authority  to  the  wife  from  the  husband 
to  purchase  the  goods  on  his  credit. 

True,  the  agency  of  the  wife  to  purchase  necessaries  is  only 
presumptive,  and  may  be  disproved  by  the  husband  by  show- 
ing that  he  had  abundantly  supplied  the  house  with  all  things 
necessary  and  suitable,  or  that  he  had  furnished  the  wife  with 
ample  ready  money  for  the  purpose,  and  requested  her  not  to 
purchase  on  credit,  or  had  provided  suitable  places  where  all 
things  necessary  could  be  bad,  and  forbidden  her  to  purchase 
elsewhere;  though  the  mere  fact  that  he  privately  forbade 
her  to  act  for  him  will  not  relieve  him  from  liability,  where  il 
appears  that  he  has  recognized  her  agency,  or  has  in  somo 
way  allowed  her  to  appear  to  have  charge  ef  his  boose.  Th« 
husband,  in  the  view  of  the  law,  is  the  head  of  the  house,  and 
has  a  right  to  control  the  affairs  of  his  own  household.  Nev* 
ertheless,  while  he  has  a  right  to  say  when  and  how  his  house 
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shall  be  ^applied,  be  cannot  repudiate  his  obligation  alto- 
gether. 

In  the  present  case,  he  had  made  no  such  provision  as  would 
relieve  him  from  liability  for  the  acts  of  the  wife  in  making 
the  purchases.  The  jury  might  very  properly  infer  such 
agency.  The  case  falls  within  that  of  Furlong  y.  Uyaom,  85 
Me.  832. 

Motion  overruled;  judgment  on  the  verdict. 


HUSRAKB   AHD   Wm  —  LlABILTTT  OW  HUSBAKD  FOR  KECISSAimH    FUV- 

1II8HBD  TO  Wna  mranie  GoHAxnisioH.  —  Di«  hnslMuid  is  legally  bound 
lor  ttOMMuias  lopplied  to  the  wifo»  to  loog  aa  she  does  no*  ▼iolato  her  doty 
M  %  wifes  Mmrimm  r.  HoU,  42  N.  H.  478;  80  Am.  Deo.  120^  and  notoi  noU 
to  Oiijifiiii^ftam  V.  /noNH  10  Am.  Deo.  462-46& 


Jaokson  V.  EsTBir. 

(88  MAllia,  1C2.) 

AMSif  Dimm  ABB  Allowbo  OB  DiBALLOWBD  aa  may  beat  tend  to  the  fiu> 
theranoe  of  jvatioe. 

AmCNDMBliTi  OF  THB    RbOOBD   OF  AH    EXTINT  OF   LAimS    VNDIB    EXXCU- 

vmr  are  permitted,  irvespeetiTO  of  the  lapae  of  thne,  if  in  ooafermity  to 
the  fact%  and  not  |irejndioial  to  the  rights  of  third  peraona  aoqnired 
folia  fdt  and  without  notioe,  but  are  denied  if  strangera  have  in  good 
faith  for  a  valaable  consideration  become  vested  with  the  titla^  becansa 
tfaaii*  equity  is  eqnal  to  that  of  the  oreditor. 

AifBmiMXRT  OF  AV  Offiobb'b  Rktvbv  of  ▲  Lbvt  after  it  haa  been  rs- 
oorded  wiU  not  be  permitted  if  the  ri|^ts  of  intarreniug  Aoimi  JUte  pnr- 
obasers  are  thereby  impaired. 

AaiFVDKBNT  of  ak  OrnoxB*8  Rbtubn  of  a  Lett  will  bb  Allowbd  ab 
MkkUfwt  A  Gbabtbb  whoae  deed  was  mada  for  the  pnipoae  of  delaying 
and  def raading  ereditora. 

J.  B.  Mowre^  for  the  plaintiff. 

/•  0.  RobvMim  and  J.  F.  Libby^  for  the  defendants. 

Whitbhoubs,  J.  Writ  of  entry  to  recover  two  thousand 
one  hundred  and  ninety-three  two  thousand  two  hundred  and 
Bizty-five  thousandths  parts  of  a  piece  of  real  estate  known  as 
the  Owl's  Head  Stand,  in  South  Thomaston.  Both  parties 
claim  to  derive  title  from  Elisha  Brown.  The  demandant 
seeks  to  establish  his  title  by  virtue  of  the  following  deeds, 
duly  recorded,  viz.:  Quitclaim  deed  from  Elisha  Brown  to 
Isaac  Tolman,  Sd,  dated  October  12,  1855,  consideration  ten 
thousand  dollars;  quitclaim  deed  firom  Tolman  to  Joseph 
Jackson,  dated  December  10. 1858.  consideration  six  hundred 
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dollars;  warranty  deed  of  one  fifth  of  premises  from  Joseph 
Jackson  to  Mary  G.  Carver,  November  14,  1872,  and  deed  of 
same  from  Mary  C.  Carver  to  the  demandant,  August  13, 
1873;  quitclaim  deed  of  the  entire  premises  from  Joseph 
Jackson  to  the  demandant,  September  4,  1875,  consideration 
one  hundred  dollars;  also  deed  of  same  premises  from  Joseph 
Williamson,  assignee  in  bankruptcy  of  Joseph  Jackson,  to 
George  E.  Wallace,  September  4,  1675,  consideration  ten  dol- 
lars; and  deed  from  Wallace  to  the  demandant,  September  6, 
1875,  consideration  ten  dollars* 

The  tenants  claim  under  a  warranty  deed  from  Jeremiah 
Sleeper,  who  holds  conveyances  from  seven  different  levying 
creditors  of  Elisha  Brown. 

The  validity  of  these  seven  levies  was  brought  directly  in 
question  in  the  case  of  Morse  v.  Sleeper^  68  Me.  829.  That  of 
Sidelinger  only,  on  seventy-two  two  thousand  two  hundred 
and  sixty-fifths  of  the  property,  was  found  to  be  valid.  With 
respect  to  the  other,  the  court  say:  "  Of  the  seven  levies  un- 
der which  the  tenant  claims  title  in  himself,  five  were  niade 
November  21,  1856,  as  upon  land  held  by  the  debtor,  Brown, 
in  fee-simnle  and  in  severalty,  and  no  reason  is  assigned  in 
either  of  them  for  levying  upon  an  undivided  share  instead  of 
making  the  levy  upon  a  portion  of  the  property  by  metes  and 
bounds.  It  is  essential  to  the  validity  of  such  a  levy,  under 
chapter  94,  section  13,  Revised  Statutes  of  1841,  that  it  should 
appear  therein  that  the  premises  to  be  levied  on  oould  not  be 
divided  without  damage  to  the  whole:  Mansfield  ▼.  Joeir,  24 
Me.  98.    The  omission  must  be  held  fatal  to  these  five  levies.^ 

But  the  levy  in  favor  of  Hammond,  against  Brown  and 
others,  was  held  defective  because  it  did  not  appear  with  cer- 
tainty that  the  debtor  whose  estate  was  taken  selected  one  of 
the  appraisers,  or  was  notified  to  choose  one,  and  neglected. 

The  question  of  the  validity  of  these  levies  having  thus 
been  once  tried  and  determined  by  a  courtof  competent  juris- 
diction, the  judgment  is  conclusive  between  the  parties  and 
their  privies:  Sibley  v.  Rider ^  54  Me.  463. 

Thereupon  the  officer  who  made  the  levies  files  a  petition 
in  this  court,  asking  for  leave  to  amend  his  returns  on  the 
executions  by  inserting,  in  that  of  the  last-named  levy,  the 
statement  that  one  of  the  appraisers  was  in  fact  chosen  by 
Blisha  Brown,  whose  estate  was  taken,  and  by  reciting  in  the 
other  rieturDS,  tlie  following,  viz.:  **  And  being  of  opinion  that 
the  said  real  estate  cannot  be  divided  williout  damage  to  the 
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whole,  and  the  same  being  more  than  sufficient  to  satisfy  this 
execution";  averring  the  amendments  to  be  in  accordance  with 
the  truth. 

It  will  be  seen  that  the  deed  from  Elisha  Brown  to  Isaac 
Tolman,  3d,  in  which  the  demandant's  title  originates,  bears 
date  prior  to  any  of  the  attachments  which  ripened  into  these 
different  levies.  But  the  defendants  contend  that  the  con* 
veyance  to  Tolman  was  unquestionably  made  to  hinder, 
delay,  and  defraud  the  creditors  of  Brown;  and  that  the  de- 
mandant himself  is  not  an  innocent  purchaser  for  value,  and 
stands  in  no  better  condition  than  Brown's  fraudulent  grantee 
And  they  offer  evidence  in  support  of  this  contention. 

The  questions  now  presented  for  the  determination  of  tht 
court  are,  therefore,  the  justice  and  propriety  of  allowing  the 
defective  levies  to  be  amended  as  proposed,  and  the  admissi- 
bility and  effect  of  the  evidence  offered  by  the  tenants. 

The  broad  principle  regulating  amendments  of  the  char- 
acter above  described  is  familiar  and  easily  stated.  It  is 
commonly  said  that  they  are  to  be  allowed  or  disallowed  *'  as 
may  best  tend  to  the  furtherance  of  justice":  Johnson  y.  Day, 
17  Pick.  106;  Hobart  v.  Bennett,  77  Me.  401;  Hayford  v. 
Everett,  68  Me.  505.  But  this  does  not  purport  to  be  a  state- 
ment of  a  definite  rule,  which  may  serve  as  a  practical  guide 
in  particular  cases,  but  only  the  declaration  of  an  evident 
truth  comprising  other  subordinate  truths.  It  is  an  obvi- 
ously sound  general  principle,  from  which  more  specific  rules 
may  be  derived.  The  practice  illustrated  by  the  authorities 
seems  to  permit  such  amendments,  Irrespective  of  the  time 
which  has  elapsed,  provided  the  amendment  is  clearly  in  con- 
formity with  the  facts  and  does  not  prejudice  the  rights  of 
third  persons  acquired  bona  fide  without  notice.  But  where  the 
record  of  the  extent  does  not  show  that  it  was  valid,  and 
strangers  have  in  good  faith,  for  a  valuable  consideration,  be- 
come vested  with  the  title,  their  equity  is  equal  to  that  of  the 
creditor.  And  unless  the  equities  of  the  applicant  are  superior 
to  those  of  the  contestant,  the  court  will  refuse  to  interpose  to 
make  that  valid  which  was  before  invalid:  Freeman  on  Exe- 
cutions, sees.  860,  888,  and  authorities  cited.  An  officer's 
return  of  a  levy  cannot  be  amended  according  to  the  facts 
after  having  been  recorded,  if  the  rights  of  intervening  bona 
fide  purchasers  are  thereby  impaired:  Boynton  v.  Grant,  52 
He.  220;  Lumbert  v.  Hill,  41  Me.  482.  No  amendment  of  an 
officer's  return  should  be  permitted,  when  such  amendment 
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would  destroj  or  lessen  the  righte  of  third  persons  acquired 
hana  fide  and  without  notice,  by  the  record  <Hr  otherwise: 
Fairfield  v.  Patiw,  23  Me.  498;  41  Am.  Dec.  857. 

It  is  true  that  the  doctrine  laid  down  in  Whittier  ▼.  Vamey, 
10  N.  H.  291|  has  been  frequently  invoked,  in  this  and  other 
states,  as  authority  for  permitting  certain  amendments  to  the 
record  of  levies,  even  as  against  Inmafide  purchasers  for  value: 
Peaks  V.  Oifford^  78  Me.  362,  and  cases  cited.  The  rule  in 
Whittier  y.  Vameyj  10  N.  H.  291,  is  thus  stated:  ''The  8ub> 
sequent  purchaser  or  creditor  being  chargeable  with  construct- 
ive notice  of  what  is  contained  in  the  record,  if  he  has  there 
sufficient  to  show  him  that  all  the  requisitions  of  the  statuto 
have  probably  been  complied  with,  and  he  will,  notwithstand- 
ing, attempt  to  procure  a  title,  under  the  debtor,  he  should 
stand  chargeable  with  notice  of  all  facts  the  oxistenoe  of 
which  is  indicated  and  rendered  probable  by  what  if  stated 
in  the  record,  and  the  existence  of  which  can  be  satisfactorily 
shovirn  to  the  court  And  in  such  cases,  amendments  should 
be  allowed,  notwithstanding  the  intervening  interests  of  such 
purchaser  or  creditor.  ....  But  if  there  is  an  entire  omis- 
sion of  anything  in  the  return  to  indicate  that  some  partic- 
ular requisition  of  the  statute  has  been  complied  with,  and 
there  is  thus  nothing  to  amend  by, — as,  for  instance,  if  there 
is  nothing  tending  to  show  that  the  appraisers  had  been 
sworn,  or  that  the  debtor  had  notice  where  he  was  entitled  to 
it, — subsequent  purchasers  or  creditors  have  good  right  i» 
regard  such  omission  as  evidence  of  a  &tal  defect" 

It  is  important  to  observe,  however,  that  in  this  ease  the 
jury  had  found  for  the  plaintiff  on  an  issue  of  frandulent  col- 
I  usion  between  the  defendant  and  his  father.  It  will  be  founds 
too,  that  all  the  cases  in  this  state  in  which  an  amendment 
lias  been  allowed  against  an  intervening  purchaser  for  a  valuh 
able  consideration  without  notice  are  readily  distinguishable 
from  the  case  at  bar,  either  in  respect  to  the  character  of  the 
omission  and  the  nature  of  the  amendment  or  other  material 
points  affecting  the  equities  of  the  partaes. 

Bat  all  the  authorities  agree  that  the  amendments  here  pro* 
posed  are  properly  allowable  against  the  execution  debtor  him* 
self,  and  all  those  deriving  title  from  him  and  standing  in  no 
better  condition  in  equity.  In  Olidden  v.  PkUbrieky  56  Me.  S2S; 
the  court  say:  ''If  the  conveyance  under  which  the  demand- 
put  derives  his  title  is  fraudulent  and  void  as  to  creditors, 
r.ie  graiilce  cannot  expect  that  the  law  will  protect  his  claim. 
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He  can  be  in  no  better  condition  than  his  fraudulent  grantor. 
An  amendment  which  would  be  allowable  against  his  grantor 
fihonld  be  equally  permitted  as  against  him.  The  deed  uii- 
4er  which  the  demandant  claims  title  is  long  prior  in  time  to 
the  levy  of  the  tenant  Being  prior  in  time,  if  b<ma  fide^  it 
must  prevail,  whether  the  levy  is  good  or  bad.  An  amend- 
ment, in  such  case,  could  have  no  effect  If  the  deed  was 
fraudulent,  the  creditors  of  the  fraudulent  grantor  should  be 
permitted  to  impeach  it  The  amendment,  therefore,  should 
bo  allowed  as  against  the  judgment  debtor  and  against  his 
fraudulent  grantee.  Such  grantee,  and  all  deriving  their  title 
from  him  with  notice  of  the  fraudulent  conveyance,  should 
stand  in  no  better  condition  than  the  juugmeot  debtor  through 
whom  they  claim.**  See  also  Marston  v.  MarstoUf  54  He.  476; 
WMingUm  v.  Fuller^  88  Me.  61.  In  the  last-named  case  the 
<K>urt  say:  ^  The  levy  is  defective,  but  as  the  rights  of  the  cred- 
itors are  to  be  preferred  to  those  of  Gifford,  and  of  all  claiming 
under  him  with  notice  of  this  defective  title,  the  officer  may 
have  leave  to  amend  his  return  in  accordance  with  the  facts.** 

With  respect  to  the  demandant's  title,  the  language  of  the 
court  in  Mor$e  v.  Sleeper^  68  He.  829,  is  equally  applicable  to 
the  evidence  now  introduced  and  offered:  **The  proof  is 
plenary  and  uncontradicted,"  say  the  court,  *^  that  the  con- 
Teyance  from  Brown  and  Tolman,  whose  title  Jackson  holds, 
*was  made  for  the  express  purpose  of  delaying  and  defraud- 
ing creditors.  •  .  •  •  It  may  be  worthy  of  remark  that  the 
deed  from  Tolman  to  Jackson  is  a  mere  quitclaim  of  his 
(Tolman's)  right,  title,  and  interest  made  upon  a  nominal 
•consideration  which  contrasts  strangely  with  that  named  in 
the  two  deeds  from  Brown  to  Tolman,  and  that  there  is  no 
•evidence  that  either  Tolman  or  Jackson  ever  had  any  posses- 
sion, under  these  conveyances,  of  the  Owl's  Head  Stand,  which 
would  seem  to  have  passed  from  the  possession  of  Brown  into 
that  of  the  levying  creditors.  Tolman's  deed  to  Jackson 
•does  not  purport  to  convey  the  land,  but  only  the  right,  titloi 
And  interest  of  the  grantor  in  it,  and  that  (upon  the  testi- 
mony here  presented)  was  the  right,  title,  and  interest  of  a 
fraudulent  grantee.  If  the  tenant  held  Jackson's  title,  as 
well  as  his  own,  it  would  certainly  be  incumbent  on  him  at 
least  to  show  a  purchase  by  Jackson  in  good  faith,  for  value, 
without  notice,  when  the  first  link  in  the  chain  is  invalidated 
by  fraud." 

Our  conclusion,  therefore,  is,  that  the  tenants  in  possession^ 

▲m.  St.  Jiv.,  You  XXm.  -  « 
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representing  the  levying  creditors,  and  holding  under  a  wa^ 
ranty  deed  for  a  valuable  consideration,  should  be  permitted 
to  impeach  the  title  of  the  demandant;  and  that  the  evidence 
reported  which  is  material  to  that  issue,  and  otherwise 
admissible  under  the  rules  of  evidence,  would  authorize  a 
jury  to  find  that  the  original  conveyance  from  Brown  to  Tol- 
man  was  fraudulent  as  to  the  creditors  of  Brown;  that 
Tolman  was  cognizant  of  Brown's  fraudulent  design;  and 
that  Joseph  Jackson  and  the  demandant  were  not  bona  fid$ 
purchasers  for  a  valuable  consideration  without  notice  of  the 
fraud.  If  such  should  be  the  finding  of  the  jury,  the  amend* 
ments  proposed,  being  satisfactorily  shown  to  be  in  con- 
formity with  the  truth,  are  to  be  allowed,  and  regarded  aa 
made.    Otherwise  the  amendments  are  not  to  be  allowed. 

According  to  the  stipulations  in  the  reporty  the  entry  mast 
be,  action  to  stand  for  triaL 

AMiTfDiCKifTS.  —  Courts  alwAjn  interfere  by  way  of  amendment^  and  do 
that  equity  which  a  party  would  be  entitled  to  on  an  application  to  a  court 
of  equity:  King  ▼.  8taU  Bank,  9  Ark.  185;  47  Am.  Dec.  739.  The  court  may 
amend  ite  recorda  and  make  them  conform  to  the  facte,  even  after  the  lapte 
of  time:  Frink  y.  frink,  43  N.  H.  608;  80  Am.  Dea  189,  and  note;  82 
Am.  Deo.  172.  Amendmente  of  records  which  affect  the  vested  rights  of 
third  parties,  or  where  injustice  will  be  done  to  any  one,  cannot  properly  bs 
allowed:  Saucer  y.  Manchester  etc  R,  H,  Co,,  62  N.  H.  135;  13  Aul  Sk 
Rep.  641. 

AMUfDMXNT  or  RxTiTRirs  TO  Writs.  —  For  a  diwoosioa  of  the  law  relat- 
ing to  the  amendment  of  the  returns  to  writs  of  execntion,  see  note  to  Jfatom 
T.  Scannelt  13  Am.  Deo.  178-181.  Compare  also  HaU  v.  SUvenmm^  19  Or. 
153;  20  Am.  St.  Rep.  803;  Shenandoah  etc  M.ILC0.Y.  Asftbif,  86  Va.  232; 
19  Am.  St.  Rep.  898,  and  note. 
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(88  Mains,  9(»i] 
ICabriaos  ahb  Ditoror. — A  PROHiBinoir   aoainst  Rkmarriagr  Co^- 

TAINRD  IN  A  DiORRR  Of  DlTOROR  BmTSRRD  IN  AlTOTHSR  StATR  18  IR 

the  nature  of  a  penalty,  and  has  no  force  as  a  disability  to  remarry  in 
this  state,  though  the  canse  of  divorco  was  sneh  that  had  it  been  granted 
in  this  state  the  guilty  party  would  havo  bssa  j^vented  by  its  Irvs 
from  contracting  a  second  marriage. 

P.  A.  Sawyer^  fbr  the  plaintiflk 
H.  L.  WhUamb^  for  the  defendants 
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LiBBKT,  J.  Asiumpdt^  for  pauper  snpplies  fiirniBbed  by 
the  plaintiff  town  for  the  relief  of  Lorestein  Hinkley,  Ella  B. 
Hinkley,  at  his  wife,  and  Barnard  C«  Hinkley  and  Hany  L. 
Hinkley,  their  eons. 

By  the  agreement  of  the  pflrties,  it  appears  that  Lorestein 
Hinkley  had  his  legal  settlement  in  the  defendant  town;  and 
the  right  to  recover  for  what  was  furnished  him  is  admitted. 
The  right  to  recover  for  the  supplies  furnished  Ella  B.  and 
the  two  sons  depends  upon  the  legality  of  the  marriage  of 
said  Lorestein  and  Ella  B. 

By  the  agreed  facts,  it  appears  that  said  Ella  B.  was  legally 
married  to  one  Wardwell,  of  Clinton,  in  this  state,  Hay  25, 
1879;  that  she  and  her  husband  afterwards  moved  to  Hassa- 
chusetts,  where  they  separated,  and  she  returned  to  this  state; 
that  while  she  was  residing  here,  a  libel  for  divorce  was  com- 
menced by  her  husband,  in  the  court  of  Massachusette,  duly 
served  on  her  in  this  state,  and  that  a  decree  niri  of  divorce 
was  granted  by  the  court  there,  in  November,  1882,  for  the 
adultery  of  the  wife,  which  was  duly  made  absolute  in  No- 
vember, 1883.  Said  Ella  B.  remained  in  this  state,  and  on 
the  6th  of  September,  1884,  was  duly  married  to  said  Hink- 
ley, in  said  town  of  Phillips. 

It  is  claimed  by  the  defendants  that  by  the  statute  of 
Massachusetts  and  of  this  state  in  1883  a  husband  or  wife 
for  whose  fault  a  divorce  was  ipranted  could  not  marry  again 
within  two  years  from  the  decree  of  divorce,  and  as  that  timo 
had  not  elapsed  when  the  paupers  were  married,  in  Sep- 
tember, 1884,  their  marriage  was  illegal,  and  that  Ella  B. 
and  her  two  sons  do  not  take  the  pauper  settlement  of  said 
Lorestein. 

We  think  this  contention  is  not  sound.  When  the  divoroo 
was  granted,  Ella  B  was  no  longer  the  wife  of  Wardwell: 
Burlen  y.  Shannon^  116  Mass.  438;  Commonwealth  v.  PtUfMim^ 
1  Pick.  136.  The  prohibition  to  remarry  within  the  tima 
named  was  in  tike  nature  of  a  penalty.  It  had  no  foroe  tm  a 
disability  to  remarry  out  of  the  state  of  Massachusetts.  It 
did  not  attach  to  the  person  of  the  wife  in  this  state.  This 
rule  is  held  in  many  courts:  Cox  v.  Combij  8  B.  Mon.  2S1; 
People  y.  Chase,  28  Hun,  310;  Ponsford  ▼.  Johnton,  2  Blatohf. 
61;  Moore  ▼.  Hegman,  92  N.  Y.  521;  44  Am.  Bep.  408;  Vm 
VaarhU  ▼.  BrininaU,  86  N.  Y.  18;  40  Am.  Rop.  606;  n^rp 
▼•  l^of]!^  90  N.  Y.  602;  43  Am.  Bep.  189;  Vamtarck  r.  Orifm^ 
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71  Pa.  St.  Mtf;  ChmmwtweaMi  ▼.  lime^  tl8  Vass.  458;  IS  Am. 
Rep.  509. 

Nor  doeer  the  prohibition  upon  the  guilty  party  to  remarry 
by  the  statute  of  this  state  attach  to  said  Ella  R.  Our  stat- 
trte  applies  only  to  divorces  granted'  by  the  courts  in  this 
state.  It  has  no  reference  to  a  decree  granted  in  another 
state:  Bullock  y:  Bullock^  1*22  Mass.  8. 

We  think  the  marriage  of  said  Lorestein  and  Ella  R.  was 
legal,,  and  that  the  plaintiA  are  entitled  to  judgment  for  the 
full  amount  claimed. 

Defendants  defaulted. 


MAaauttS  jun^  DiveHmA-*-Bhnar:  «flr  A.Dwmaaior  Dspdmb  with  a^ 
FMxmaraovk  ABAiJua  RmAaaueju  ^  A  pari^  «gaiB;iA.  whom  «  dMvM  o£ 
divorce  is  rendered,  in  a  state  which  prohibits  the  subeeq^iient  Demarria^ 
of  a  person  against  whom  saoh  a  decree  is*rendered,  may  nevertheless  con* 
traofe  anolher  marriage  in  »  siMbS'wh«r»  sneh  preiilbitioa'  does  nai  incisif 
WHmm^ri  A«,.a  Ak..628|  a  Ami  Btfibiv  lefirMd.aotai 

^Pbnax*ties-— Comuor  ar.Iuwi.  -—No  sisAs.  will  enfarea.  tte  panaltiaa 
iniposed  by  tha  lawaof  anoUier  staU»  JUriiLr,  BmUmaffm,  90  Md.  191:  M 
Alii.  Si  Rep.  ZU,  and  note  30O-3fi3. 


••f 
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Tmwmu  /—  Tkaft  thaidaisniairt  aotad^aajoK agaai  ae  aarrmiat  aMtfiar  doaa 

,   natfiarnishaay  iastifioatioBiiiaa.aatioD'af  tcovet. 
Tmtbe —  GoMYBRaioif,  What  is.  —  Any  distinct  act  of  doiptnioo  wrong* 
fully  exerted  over  property  in  denial  of  or  inconsistent  with  the  owner's 

*  tight  amomits  to  a  conversion:  '  It  is  not  necessary^  that  the  wrong- 
doer apply  the  property  to  his  own  nse,  if  he  has  exercised  dominioii 

.,    oFor  it  in  exclasian  of,  or  in  4eiiaBca  of»  or  iiiaoBmsteat  with  tha  ownar's 

right     Hence  if  officers  seiae  meat  witbont   antkocttyp,  taka  it  to  a 

market,  whera  a  butcher,  at  their  request,  cuta  it  into  steaks  and  riwst^, 

'  aofd  lets  one  of  the  ofR6ers  have  paper  to  do  pieces  up  to  distribnta 

•<flanBd  to  bis  friends,  sneh- batchef  isgnittyaf  aaiMrersioBi  tboagk  ha 

»,  .4pi41ieriiseanor,falkRany«f  thameat  ^^ 

*  'Jasper  Hutchings^  for  the  plaintifis. 
.Barker^  Vo$e^  and  Barker^  for  the  defendant. 

Fo^ER,  J.    Trover;  t6  recover  the  value  of  one  cafcans  mmI 
t1H!>  Saddles  of  deerf    = 

nil  fa  admitted  that  tftte  deer  were  IhwfuHy  killed'  By  the 
pMntHTs/amd  thiH'theroWned'tlie  earcaai  Aodr  kddle#  ibr 
which  this  suit  is  brought. 


Tike  onlj  qnesiioii  iDTolved  is,  wheiher  tktre  has  been  a 
conversion  of  the  property  bgr  the  defendaat^ 

The  oftroaiB  and  saddka  <wem,  during  open  aaason,  put  on 
IxMird  the  cam,  to  be  iransporlied  to  Beaton. for  aale.  Upon 
.their  arrival  at  Bangor^they  were  smedby  a  oonstaUe  and 
tiro  polioepoffioers,  for  BCAne  aapposed  violation  ol  lam  on  tiro 
part  of  the  plaintifia,  in  a»itenaptiBg  to  transport  them  out 
of  the  state.  They  were  taken  and  earned  by  these  ofi^rs 
to  the  defendant's  meat^'market  in  the  city,  and  there  left 
with  him.  He  knew  the  offioers'-poBseasion  eame  by  seiwt^. 
The  officers  bad  no  precept,  and  procured  none,  either  against 
the  property  or  the  plaintiffs.  They  were  not  justified  in 
seizing  them^  or  in  afterwards  doing  what  they  did  with  thera. 
Nor  have  we  any  doubt  that  the  acta  of  the  defendant,  with 
reference  to  the  property  in  question,  amounted  to  a  conver* 
aion.  The  evidence  is  uncontradicted  that  he  skinned  the 
carcass  and  saddles,  cut  them  into  steaks  and  roasts,  let  one 
of  the  officers  ''  have  paper  to  do  the  pieces  up  to  distribute 
them  round  to  his  friends,"  and  sent  a  few  of  the  orders  out 
with  his  own  team.  This  he  admits.  Housed  noneoftlie 
meat  himself;  neither  was  any  of  the  meat  sold. 

The  defendanit  sets  up  no  justification  by  his  pleading.  .It 
would  not  avail  him  were  he  to  do  so,  with  the  facts  before  us. 
Notwithstanding  he  may  hove  acted  as  the  agent  or  servant 
of  the  officers  in  what  he  did,  it  furnishes  him  no  legal  justi* 
ficatioh.  ^It  is  no  defense  to  an  aotiun  of  tsover  that  the 
defendant  acted  as  the  agent  of  another.  If  the  principal  is 
a  wrong-doer,  the  agent  is  a  wrofTg-doer  alao":  Kimball  v. 
Billings,  55  Me.  147,  151;  92  Am.  Dec.  581. 

It  is  established  as  elementary  law,  by  well-settled  princi- 
ples and  a  long  line  of  decisions,  that  any  distinct  act  of 
dominion  wrongfnlly  exerted  over  property,  in  denial  of  the 
owner's  right  or  inconsistent  with  it,  amounts  to  a  conversion. 
It  is  not  necessary  to  a  conversion  that  it  be  shown  that  the 
wrofig'doer  has  applied  it  to  hia  own  use.  If  he  has  exercised 
a  dominion  over  it,  in  exclusion  or  in  defiance  of  or  incon* 
sistent  with  the  owner's  right,  that,  in  law,  is  a  eonversioHy 
whether  it  be  for  his  owner  another  person's  use:  Cooley  on 
Torts,  448;  Webber  v.  Bavia,  44  Me.  147,  152;  69  Am.  Dec. 
87;  MiUer  v.  Baker,  1  Met  ^7;  FemaU  v.  ChoMe,  37  Me. 
289.  "  He  who  interferes  with  my  goods,  and  witfaout  any 
delivery  by  me,  and  without  my  consent,  undertakes  to  dis- 
pose of  them,  aa  having  the  property,  general  or  special,  does 
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it  at  his  peril  to  answer  me  the  value,  in  trespass  or  trover": 
Glbbs  V.  Cliose,  10  Mass.  125,  128. 

In  this  case,  the  defendant  was  more  than  a  mere  naked 
bailee.  He  exercised  a  dominion  over  the  property  destruc- 
tive of  it,  and  inconsistent  with  the  plaintiff's  ownership. 
The  fact  that  he  was  the  servant  of  others  who  were  them* 
selves  wrong-doers,  and  acted  under  their  authority,  cannot 
avail  him,  though  he  may  have  been  ignorant  of  their  want 
of  title  to  the  property  in  question:  KirnbaU  v.  BtUing$^  55 
Me.  147,  151;  92  Am.  Dec.  581;  Coles  v.  Clark,  8  Cush.  899, 
and  cases  there  cited;  Hoffman  v.  Carow,  22  Wend.  285; 
Gilmore  v.  Newtony  9  Allen,  171;  85  Am.  Dec.  749;  Freeman 
V.  Underwood^  66  Me.  229,  238. 

The  stipulation  of  parties  has  settled  the  amount  of  dam« 
ages  to  be  recovered. 

Judgment  for  the  plaintiffs  for  $43.73,  with  interest  thereon 
from  the  date  of  the  writ. 

Trotbr  —  What  Ck)NgriTUTBS  Conyirsion.  —  8m  note  to  Hale  ▼.  Amn, 
16  Am.  Dea  ]51-1S3;  CUtrk  ▼.  WhUtaier,  19  Coon.  319;  48  Am.  Deo.  161. 

Trotir  —  DsTiNSBS.  —  That  the  defendant  acted  under  instrncttone 
from  another,  who  himself  bad  no  anthority,  it  no  defense  to  an  action  of 
trover:  JSvereU  v.  Oqfin,  d  Wend.  603;  22  Am.  Deo.  66L 


Bennett  v.  American  Express  Gompant. 

[»  Maxhr,  298.] 
CaRRIBRS.  —  ThR    NbOLIOKMCR    of    a    CoMMOH  CaRRIRR   18    ESTARLISl 

Prima  Pacik  by  proof  of  the  delivery  of  property  to  and  its  acceptance 
by  him  for  transportation,  and  its  nou>delivery  to  the  consignees. 
Carribrs   arb  Answbrablr  vor  Propbrtt  Sbcsbd  and  takbn   from 

THBI&    PoSSBSdlON    BT    AH     OfTICBR    WITHOUT    A   WARRAlfT    OT    OtbOT 

legal  process.  As  against  the  owner  or  consignee  of  the  property,  tbo 
■eiznre  has  no  other  efifect  than  a  like  trespass  by  an  unofficial  person. 
Carbikrs.  —  A  Statutb  Imtosino  a  Pbnaltt  upon  any  person  killings 
destroying,  or  having  in  his  possession,  between  the  first  days  of 
October  and  January,  more  than  one  mooee,  two  caribou,  or  three  deer 
does  not  prohibit  common  carriers  from  baring  more  than  three  deer  m 
their  possession  between  said  days  for  the  purposes  of  transportation. 

9rATUTB8,   Ck>M8TRUCTI0N   OF.  — ThB    MBANINO  OF  THB    LbOISLATORR  MAT 

BB  ExTBNDBD  beyoad  the  precise  words  used  in  the  law,  from  th* 
reason  or  motive  upon  which  the  legislature  proceeded,  from  the  end 
in  view,  and  the  purpose  which  was  designed. 

IimBHTATB  COUUKVLCE,  —  FrOU  THB  MOMBNT  THAT  All   ARTHJLB  OF  Coil> 
MBRCB  Ck>lCMBMCB8  TO  MOTB  FROM  OnB  StATB  TO  AnOTHBR,  it  beconMS 

a  subject  of  interstate  eenmerce,  and,  as  such,  is  subject  ottly  to  national 
legislation,  and  not  te  the  police  power  of  the  statau 
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F.  J,  Whiting^  for  the  plaintiff. 

Barker^  Vose^  and  Barker^  for  the  defendants. 

Poster,  J.  It  is  undisputed  that  the  plaintiff  was  lawfully 
possessed  and  the  owner  of  the  saddles  of  three  deer  which 
were  legally  killed  under  the  laws  of  this  state;  that  the  same 
were  closely  boxed,  in  good  condition  for  shipment,  and  deliv- 
ered by  the  plaintiff  onto  the  platform  of  the  Maine  Central 
Railroad  Company,  at  Newport  station,  plainly  marked  to  the 
consignees  in  Boston.  The  defendants*  agent  was  notified 
that  the  box  was  left  for  transportation,  and  thereupon  he  de* 
livered  it  into  the  defendants'  car,  on  the  arrival  of  the  traiOi 
but  no  receipt  or  bill  of  lading  was  ever  given  to  the  plaintiff. 
Uf)on  the  arrival  of  the  train  at  Augusta,  the  saddles  were 
seized  by  a  game-warden,  and  by  him  removed  from  the  de- 
fendants' car,  without  any  search-warrant  or  other  legal  pro- 
cess, and  without  objections  from  the  defendant  company  or 
their  agents,  and  have  never  since  been  delivered,  either  to  the 
consignees  or  the  express  company. 

Upon  the  facts  thus  stated,  the  defendants'  liability  is  fully 
established.  The  plaintiff's  ownership  of  the  property,  its 
delivery  to  the  defendants  for  transportation,  and  their  accept- 
ance for  that  purpose,  and  its  non-delivery  to  the  consignees, 
are  prima  facie  evidence  of  negligence.  The  burden  is  there- 
fore upon  the  defendants  to  show  facts  exempting  them 
from  liability:  Little  v.  Boston  and  Maine  R.  R.  Co.^  66  Me. 
241. 

The  property  of  the  plaintiff  while  in  the  hands  of  the  de- 
defendants  as  common  carriers,  in  transitu^  was  seized  by  an 
officer,  without  any  warrant  or  other  legal  process.  Nor  does 
it  appear  that  any  was  ever  obtained.  The  officer  was,  there- 
fore, a  mere  trespasser,  and  the  defendants  were  liable,  under 
the  rule  of  the  common  law,  in  the  same  manner  as  if  they  had 
allowed  any  other  trespasser  to  take  the  property  out  of  their 
custody:  Edwarde  v.  White  Line  Transit  Co.,  104  Mass.  163; 
6  Am.  Rep.  218.  As  against  the  plaintiff,  the  seizure  was 
of  no  more  validity  than  a  trespass  of  an  unofficial  person. 
There  has  never  been  any  adjudication  from  any  tribunal 
that  the  property  seized  was  contraband,  or  other  than  the 
lawful  property  of  the  plaintiff.  The  common  carrier  is  not 
relieved  from  the  fulfillment  of  his  contract,  or  his  liability  as 
such  carrier,  any  more  than  if  the  loss  had  occurred  from  fire 
Cbeli.  robbery,  or  acciden  t.     He  stands  in  the  relation  of  in* 
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surer,  where,  as  in  this  case,  no  special  contract  is  sbown,  and, 
npon  grounds  of  public  policy,  is  liable  for  all  losses  resulting 
from  accident,  trespass,  theft,  or  any  kind  of  unlawful  dispos- 
session of  the  property  intrusted  to  him  to  carrji — exoepting 
only  such  as  arise  by  the  act  of  God  or  public  enemies:  Adam9 
v.  Scatt,  104  Mass.  166;  Kiff  v.  Old  Calowy  and  Newport  l^ 
Co.,  117  Mass.  593;  19  Am.  Rep.  429;  FUUhrmn  t.  Qrawi 
Trunk  Ry  Co.,  55  Me.  462;  92  Am.  Dec.  606. 

In  the  case  of  Edwardt  ▼.  White  Line  Traneit  Co^  104  Mass. 
163,  6  Am.  Rep.  213,  it  was  held  that  while  the  earner  was 
not  liable  in  trover  for  conversion  of  the  property,  he  was, 
nevertheless,  liable  on  his  contract  or  obligation  as  ocnnrooD 
carrier,  where  the  officer  seizing  the  property  was  a  trespasser. 
"  The  owner  may,  it  is  true,"  say  the  court,  ^  maintain  trover 
against  the  officer  who  took  the  property  from  the  carrier; 
but  he  is  not  obliged  to  resort  to  him  for  bis  remedy.  He 
may  proceed  directly  against  the  carrier  upon  his  contract, 
and  leave  the  carrier  to  pursue  the  property  in  the  bands  of 
those  who  have  wrongfully  taken  it  from  him." 

But  the  defendants  claim  exemption  from  liability  in  this 
action  on  the  ground  that  the  property  was  put  into  their  pos- 
session fraudulently;  that  having  had  in  their  possession,  and 
transported  during  the  year,  after  the  first  day  of  October^ 
and  before  the  time  when  this  property  was  delivered  to  them, 
three  deer  from  Newport  station,  to  places  beyond  tbe  limits 
of  the  state,  they  directed  their  agents  not  to  receive  for  trans- 
portation any  deer  or  parts  thereof,  and  that  this  fact  was 
known,  by  report,  to  the  plaintiff  before  he  delivered  the  box 
to  the  defendants'  agent. 

Notwithstanding  these  facts  may  all  be  true,  they  oonstiiats 
DO  defense  to  this  action.  The  statute  invoked  by  tbe  defend- 
ants (R.  S.,  c.  30,  sec.  12)  is  as  follows:  ^*  Whoever  kills,  de- 
stroys, or  has  in  possession,  between  the  first  days  of  October 
and  January,  more  than  one  moose,  two  caribou,  or  three  deer 
forfeits  one  hundred  dollars  for  every  moose,  and  forty  dollars 
for  every  caribou  or  deer  killed,  destroyed,  or  in  possession  ia 
excess  of  said  number;  and  all  such  moose,  caribou,  or  deer, 
or  the  carcasses  or  parts  thereof,  are  forfeited  to  the  prose- 
cutor. Whoever  has  in  possession,  except  alive,  more  than  the 
aforesaid  number  of  moose,  deer,  or  caribou,  or  parts  therec^ 
shall  be  deemed  to  have  killed  or  destroyed  them  in  violation 
of  law." 

The  defendants  claim  that,  under  this  statute,  they  coqM 
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not  lawfully  take  any  more  deer,  or  parts  thereof,  into  their 
possession  for  transportation  before  the  following  January. 

But  we  cannot  adopt  such  a  construction  of  this  statute  as 
would  make  it  apply  to  common  carriers.  Such  construction 
as  claimed  by  the  defendants  would  make  it  unlawful  for  the 
carrier  to  transport,  between  the  first  days  of  October  and 
January,  the  carcasses  of  moose,  caribou,  or  deer  lawfully 
killed  before  the  first  day  of  October.  Laying  aside  all  con- 
stitutional questions,  for  the  present,  in  relation  to  the  doctrine 
of  interstate  commerce,  it  is  sufiScient  to  say  that  it  was  not 
the  intention  of  the  legislature  so  to  apply  it.  The  statute, 
like  many  others,  may,  in  general  terms,  be  broad  enough  to 
embrace  corporations  as  well  as  natural  persons  within  its  pro- 
hibition. But  its  construction  must  be  such  as  was  evidently 
intended  by  the  legislature.  That  intention,  to  some  extent, 
may  be  ascertained  by  taking  into  consideration  the  evil 
sought  to  be  remedied.  Such  was  the  decision  of  this  court 
in  its  construction  of  the  section  following  the  one  now  under 
consideration:  Allen  v.  Young^  76  Me.  80.  In  that  case  it  was 
held  Uiat  the  transportation  of  the  hide  or  the  carcass  of  a 
deer,  from  place  to  place  in  this  state,  is  not  unlawful  if  the 
deer  was  killed  at  a  time  when  it  was  lawful  to  do  so,  not- 
withstanding the  statute,  in  express  terms,  provides  that  who- 
ever carries  or  transports  from  place  to  place  the  carcass  or 
hide  of  any  such  animal,  or  any  part  thereof,  during  the  pe- 
riod in  which  the  killing  of  such  animal  is  prohibited,  shall 
forfeit  the  sum  of  forty  dollars.  Certainly,  that  language  is 
as  broad,  comprehensive,  and  imperative  as  that  of  the  stat- 
ute invoked  in  this  case;  yet  the  court  aptly  remarked  that 
it  could  see  no  possible  motive  for  making  such  transportation 
a  crime.  To  the  same  efiect  was  the  decision  in  State  v.  Beal^ 
75  Me.  2^9:  ''The  meaning  of  the  legislature  may  be  ex- 
tended beyond  the  precise  words  used  in  the  law,  from  the 
reason  or  motive  upon  which  the  legislature  proceeded,  from 
the  end  in  view,  or  the  purpose  which  was  designed  ":  United 
Statee  v.  Freeman,  3  How.  667,  665;  Holmee  v.  FafUj  76  Me. 
669,  and  authorities  there  cited. 

The  box  was  delivered  to  and  received  by  the  company. 
No  information  was  asked  concerning  its  contents,  and  none 
given.  If  the  plaintiff  knew  by  report,  when  he  delivered  the 
property  to  the  defendants,  that  their  agents  had  been  directed 
not  to  receive  any  deer  or  parts  thereof,  yet  there  was  no  lim- 
itation of  the  company's  responsibility  by  special  contract,  or 
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screh  knowledge  brought  home  to  this  plaintiff,  and  assented 
to  by  him,  as  would  be  necessary  to  limit  such  responsibility: 
FUlehrown  v.  Grand  Trunk  Ry  Co.,  55  Me.  462;  92  Am.  Dec.  606. 
''A  common  carrier  may  limit  his  responsibility  for  property 
intrusted  to  him,"  says  Bigelow,  C.  J.,  in  BucJdand  y.  Adami 
Exp,  Co,^  97  Mass.  125,  93  Am.  Dec.  68,  '^by  a  notice  con- 
taining reasonable  and  suitable  restrictions,  if  brought  home 
to  the  owner  of  goods  delivered  for  transportation,  and  as- 
sented to  clearly  and  unequivocally  by  him.  It  is  also  settled 
that  assent  is  not  necessarily  to  be  inferred  from  the  mere  fact 
that  knowledge  of  such  notice  on  the  part  of  an  owner  or  con- 
signor of  goods  is  shown.  The  evidence  must  go  further,  and 
be  sufficient  to  show  that  the  terms  on  which  the  carrier  pro- 
posed to  carry  the  goods  were  adopted  as  the  contract  between 
the  parties  according  to  which  the  service  of  the  carrier  was 
to  be  rendered." 

It  is  undoubtedly  the  right  of  the  carrier  to  require  good 
faith  on  the  part  of  those  who  deliver  goods  to  be  carried,  or 
enter  into  contracts  with  him.  The  degree  of  care  to  be  ex- 
ercised, as  well  as  the  amount  of  compensation  for  the  car- 
riage of  property,  depends  largely  on  its  nature  and  value, 
and  no  fraud  or  deception  should  be  used  which  would  mis- 
lead the  carrier  as  to  the  extent  of  his  duties  or  the  risks 
which  he  assumes.  But  we  fail  to  see  any  such  evidence  of 
fraud  or  deception  in  this  case  as  would  exonerate  these  de- 
fendants. 

This  property  was  lawfully  the  property  of  the  plaintiff;  it 
was  delivered  to  and  accepted  by  the  defendant  company  for 
transportation  to  a  point  beyond  the  limits  of  this  state. 
Their  liability  as  common  carriers  held  them  to  a  strict  ful- 
fillment of  their  obligation  in  relation  to  the  property  in  their 
charge.  That  obligation  was  not  merely  to  transport  the 
property  in  this  state,  but  to  a  point  outside  of  its  limits,  in 
another  state.  It  had  lawfully  commenced  to  move  as  an 
article  of  commerce  from  one  state  to  another.  From  that 
moment  it  became  the  subject  of  interstate  commerce,  and,  as 
such,  was  subject  only  to  national  regulation,  and  not  to  the 
police  power  of  the  state.  The  same  is  unquestionably  true 
in  relation  to  whatever  agency  or  instrumentality  may  bo 
used  as  the  means  of  transporting  such  commodities  as  may 
lawfully  become  the  sulject  of  purchase,  sale,  or  exchange, 
under  the  commerce  clause  of  the  constitution  of  the  United 
States.     The  transportation  of  the  subject  of  interstate  com- 
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merce,  where  it  is  snch  as  may  lawfuHj  be  purchased,  sold, 
or  exchanged,  is,  without  doubt,  a  constituent  of  commerce 
itself,  and  is  protected  by  and  subject  only  to  the  regulation 
of  Congress:  The  Daniel  BaU^  10  Wall.  557,  565;  Bowman  v. 
Chicago  etc.  Ry  Co.,  125  U.  8.  465,  485;  County  of  Mobile  v. 
Kimball,  102  U.  S.  691;  Welton  ▼.  Missouri,  91  U.S.  275;  Coe 
T.  Errolj  116  U.  8.  617;  Leisy  ▼.  Hardin,  135  U.  8.  100. 
Defendants  to  be  defaulted;  damages  to  be  assesBcd  at  nisi 

P««-  

Oakbiibs — PKWUMPTiy ■  EriDBiroB  ov  Nbolioxkob.  —Non-delivery  at 
tbe  point  of  destinatioii  it  presamptiTe  OTidence  of  negligence  on  the  part  of 
a  carrier  of  goodt:  WheeUr  t.  Oeeank  8. 8.  Nov.  Cdu»  125  N.  T.  155;  21  Am. 
fit  Rep.  729,  and  note. 

CARBisas — QooM  Skzxd  ST  AS  OnriCER. — Goods  in  the  handa  of  a 
ernnmim  oarrier  may  be  aeiaed  under  proceas  against  the  owner,  and  snch  a 
Misore  releasee  the  eanier  from  liability  for  non-deliTery:  Shnpton  t.  Du* 
fcmr^  126  Ind.  822;  22  Am.  St  Rep.  590,  and  note;  National  Bank  t.  Chi- 
mgo  ttc  B.  R.  Co.,  44  Minn.  224;  20  Am.  St  Rep.  566.  Bat  where  the 
carrier  allows  an  officer  to  take  goods  he  is  carrying,  it  is  no  defense,  against 
an  action  of  troTcr  for  their  Talne,  to  show  that  the  offioer  took  them  with« 
est  ahowing  that  he  had  a  legal  right  to  take  them  by  Tirtae  of  his  writ: 
eiUoM  T.  Farwell,  63  Mioh.  844;  6  Am.  St  Repw  301,  and  note. 

ArATum,  ConvnmunoM  or.  — The  spirit  of  a  statute,  ascertained  from 
the  intention  of  its  makers,  not  the  letter,  must  control  in  its  construction; 
Bmrbmnr  t.  LomtvOU,  S3  Ky.  96;  Bigg9  t.  Palm€r,  115  N.  Y.  506;  12  Am.  St 
Bep.  819,  and  note. 

Ihtibstatb  ComuDtQi — STATims.  —  State  atatates  attempting  to  rega<- 
latc  interstate  commerce  are  nnoonstitntional  and  Toid:  JSe  parte  Bo9enblai, 
19  Not.  439;  3  Am.  St  Rep.  901,  and  note;  Ot^  He.  Jtp  Co.  v.  Dwper,  75 
Tex.  572;  16  Am.  St  Rep.  926;  State  t.  Chicago  etc.  Ity  Co,,  40  Minn.  267; 
12  Am.  St  Rep.  730l  A  statnte  prohibiting  the  transportation  from  one 
state  to  another  of  prairie  ebickens  which  have  been  lawfully  killed  is  void, 
aa  in  contravention  of  the  provision  of  the  federal  constitvtion  granting  to 
Congress  the  power  to  regnlate  the  commere  among  the  several  states:  StaU 
T.  8aftnder$,  19  Kaa.  127;  27  Aol  Repw  96L  Bot  compare  Pkdjpe  t.  Baeeg^ 
•9  N.  T.  10;  19  Am.  Repw  14a 
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KiLGOBB  t;.  Rich. 

[8S  Maihb,  aOK.] 

iRFAim^NBcnHAftiif.  —  Ezpeates  of  an  infMit'*  beard  while  ettandinf 
school  may  ba  regarded  aa  neceaaarieai 

Impaht  u  Liable  to  a  person  who  diacfaargea  « liability  al  the  ialantfa  r»- 
qaeat  {or  ueueaBariea  fwniahed  to  hioi,  bat  the  aineant  of  the  liabifitj 
is  not  to  be  meaaared  by  the  aononnt  faid  or  the  oontnct  prioe,  boifr  ia 
limited  to  each  ram  as  appeaia  to  be  a  reaaonabla  oomynaatinn  for  the 
neceasariea. 

Joseph  Williamson^  for  the  plaintiff* 
Wiiliam  H.  Folger^  for  the  defendant 

Peters,  C.  J.  The  jury  found  that  at  the  request  of  ibe 
defendant,  then  an  infknt,  the  plaintiff  paid  for  him  a  board 
bill  which  he  had  previously  eontraoted  #hile  attendiog 
school.  It  was  ruled  at  the  trial  that  the  expenee  of  an  in- 
fant's board  while  attending  school  might  be  regarded  as 
necessaries.  The  correctness  of  this  ruling  is  perhaps  un- 
questioned. At  all  events,  Coke's  enumeration  of  the  kinds 
of  necessaries  has  always  been  accepted  as  true  doctrine, 
which  are  these:  "  Necessarjr  meat,  drink,  apparel,  necessary 
physic,  and  such  other  necessaries,  and  likewise  his  good 
teaching,  or  instruction,  whereby  he  may  profit  himself  after- 
wards." 

It  was  also  ruled  at  the  trial  that  an  inlanti  being  liable  to 
one  person  for  sadti  a  bill,  eoold  make  faimeelf  Kable  to 
another  who  should  pay  such  bill  for  him  at  his  request;  tbe 
liability  to  such  other  person  not  to  be  measured  by  the 
amount  actually  paid,  but  limited,  irrespective  of  the  ooo- 
tract  price,  to  such  sum  as  would  be  a  reasonable  compenaA- 
tion  for  the  board.  This  ruling  does  not  appear  to  infringe 
against  any  legal  principle,  and  an  examination  of  the  cases 
satisfies  us  that  it  is  well  supported  by  the  authorities. 

The  infant's  liability  is  in  no  way  enlarged  by  owing  the 
debt  to  one,  rather  than  to  another.  The  rule  lends  no  tempta« 
tion  to  create  a  debt,  as  it  is  already  created.  The  right  to 
transfer  the  liability  from  one  to  another  might  be  a  great 
convenience  to  a  minor.  One  creditor  might  be  unable  or  un- 
willing to  wait  for  payment,  while  a  friend  and  acquaintance, 
as  a  substituted  creditor,  might  be  accommodating  in  thai 
respect.  It  would  give  a  self-supporting  minor  more  facilities 
for  support  We  have  not,  in  our  examination  of  authorities, 
noticed  any  case  that  opposes  the  principle.    In  Clarke  t. 
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Leslie^  5  Esp.  28,  it  was  held  that  an  infant,  who  was  threat- 
ened with  arrest  upon  a  process  sued  out  against  him  on  a 
debt  for  necessaries^  would  he  liable  to  a  person  who,  at  his 
request,  advanced  money  to  release  him.  In  that  case  there 
was  legal  pressure,  but  in  many  instances  moral  pressure 
would  be  great  Swift  y.  Bennett^  10  Gush.  436,  is  a  case 
where  an  infant  bought  an  outfit  for  a  whaling  voyage,  draw- 
ing  for  the  amount  of  the  bill  on  the  plaintiffs,  who  accepted 
the  bill,  and  paid  it  when  it  became  due.  They  were  allowed 
to  collect  of  the  infant  what  the  goods  were  reasonably  worth 
to  him,  in  an  action  for  money  paid  on  his  account.  So  in 
Conn  ▼.  Cobum,  7  N.  H.  868,  26  Am.  Dec.  746,  a  person  who 
signed  an  infant's  note  given  for  necessaries,  as  a  surety,  was 
allowed,  afterpajrmentofthe  note,  to  recover  the  amount  paid, 
not  upon  the  note,  but  as  money  paid  for  the  benefit  of  the 
infant.  Randall  t.  Sweety  1  Denio,  460,  is  precisely  in  point 
with  the  present  case. 

The  defendant  relies  on  the  rule  generally  prevailing  in  the 
cases,  that  money  is  not  a  necessary,  though  lent  to  an  infant 
who  afterwards  purchases  necessaries  with  it  **^  But,''  says 
Mr.  Bishop,  ^  one  who  pays  money  at  his  (infant's)  request 
to  a  third  person  for  necessaries  can  recover  it ":  Bishop  on 
Contracts,  sec.  914.  The  difference  is  between  lending  or 
paying.  Mr.  Wharton  (Wharton  on  Contracts,  sec.  72)  finda 
the  doctrine  adopted  in  late  American  cases,  that  a  person 
whe  lends  money  to  an  infent  to  purchase  *'  specific  "  nece»- 
Baries  stands  in  the  position  of  the  tradesman  who  fornishes 
the  necessaries.  In  the  case  at  bar,  the  plaintiff  could  have 
taken*  fin  assignment  of  the  claim,  and  been  entitled  to  re- 
cover it,  and  then  really  is  no  good  reason  to  defeat  his 
claim  as  it  is  here  presented. 

'Bxceptions  overruled.        

IsWAm — NKnasABiM.  —  At  to  what  m  necMtariet^  and  an  Infant'a 
liability  for  tho  mva%  aoo  note  to  Oraig  t.  Vam  Bebber,  IB  Am.  8t  Ropw 
•i3-66S. 


«< . 
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Bremner  v.  Inhabitants  of  Nbwoastlb. 

(BS  MAIVB.  416.] 

Niouonrot  —  Eyidbhoi  ov  Ihjuribs  to  Othbb  Psuoiib.  — Lt  ad  aotiaB 
for  injuri«s  reralting  from  fa  alleged  defect  la  m  highway^  wbere  Ike 
qnestion  at  iesne  Im^  whelher  the  defect  reudered  ilie  highway  uiualo  far 
travelers,  evidence  that  other  persona  reoetTod  ujoriae  from  tbe  laat 

defect  ia  not  adinissible. 

IF.  H.  Hilton^  for  the  defendants. 
L.  M,  8taple9f  for  the  plainti£ 

Libbey,  J.  This  is  an  action  against  the  defendant  town 
to  recover  damages  alleged  to  have  been  received  Iff  a  defect 
in  a  highway  in  said  town.  The  alleged  defect  was  the  po- 
sition of  a  plank  at  the  Newcastle  end  of  the  bridge  across 
the  river  between  that  town  and  Damarisootta.  One  issoe 
involved  in  the  case  was,  whether  the  plaok  rendered  the 
wav  unsafe  for  travelers. 

The  plaintiff  called  one  Dexter  Sanborn  as  a  witness,  who, 
after  describing  the  position  of  the  plank,  was  asked  by 
plaintiff's  counsel,  against  the  objection  of  the  defendant, 
this  question:  ''In  passing  from  the  Newcastle  side  onto 
that  bridge,  what  effect  did  it  have  upon  your  carriage  f  ^ 
The  question  was  admitted,  and  the  witness  answered:  ^Go 
quick  enough,  and  it  would  yank  you  some.''  He  was  further 
asked:  ''  Did  n't  you  break  a  spring  there?"  to  which  he  was 
permitted  to  answer,  under  defendant's  objection:  **  I  broke  a 
spring  going  over  that  plank."  He  was  further  asked^ 
'*  What  kind  of  a  carriage  was  it  this  spring  was  broken  on?" 
To  this,  objection  was  made,  but  it  was  admitted,  and  the 
witness  answered:  '*  A  hack.    I  was  driving  the  hack." 

We  think  this  was  error.  This  court  has  quite  recently 
held  that  such  evidence  in  this  class  of  cases  is  not  compe- 
tent. The  practice  in  this  state  has  been  in  accordance  with 
this  rule:  Branch  v.  Libbey,  78  Me.  821;  67  Am.  Rep.  810^ 
and  cases  cited. 

T}ie  same  rule  prevails  in  Massachusetts:  See  cases  cited 
in  Branch  v.  Libbey,  73  Me.  821;  57  Am.  Rep.  810;  and  id 
New  Hampshire:  Hubbard  v.  Concord^  85  N.  H.  52;  69  Am. 
Dec.  520. 

We  are  aware  that  courts  in  some  other  jarisdictkms  bold 
this  class  of  evidence  competent,  but  we  think  oar  mis  is 
wise,  and  we  must  adhere  to  it. 

Exceptions  sustained. 
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Kbolioino*  — BriDBiroB  ov  FoRim  Aocn>nm.^  In  an  Mtion  to 
reirover  for  personal  injury  raoeiTed  from  falling  into  an  opening  on  the  tide- 
walk,  evidence  that,  prior  thereto^  other  persona  had  fallen  into  the  nme 
opening  is  inadmiasible:  MaihewB  t.  CU^qf  Cedar  HapUUt  80  Iowa,  459;  20 
Am.  St.  Rep.  436,  and  partionlarly  note.  Prerions  negligence  on  the  part 
of  an  engineer  is  not  important,  unless  he  is  shown  to  have  been  negligent 
at  the  time  of  the  injury  for  which  the  snit  is  brought:  Thomjmon  t.  Lai€ 
Shore  etc.  R^p  Co.,  84  Mich.  281.  Evidenoe  of  similar  accidents  at  stations 
is  inadmissible  in  an  action  against  a  railroad  company,  in  the  absence  of 
evidenoe  to  show  that  the  conditions  were  similar:  Brady  v.  Manhattan  R,  R, 
Co.f  127  N.  Y.  46.  It  was  held  error  to  permit  a  witness  to  testify  that,  two 
years  prior  to  the  accident  in  question,  he  fell  npon  the  ice  at  the  same  place, 
and  that  there  was  then  about  the  same  amount  of  ice  as  when  plaintiff  fell: 
OUMe  T.  Lorkpori,  122  N.  Y.  403.  In  KraaiM  T.  Brush  etc  Co.,  82  Mich. 
457,  the  admission  of  evidenoe  of  a  similar  condition  of  the  wires  of  an  eleo* 
trie-light  company,  some  time  previous  to  the  accident  in  question,  caused 
by  snch  oondition,  was  held  not  to  be  prejudicial  error. 


MoRSB  v.  Moore. 

[8S  Mainr,  478.] 

Warrartt.  —  A  Sals  or  Goods  bt  a  Parttoular  Discription  op 
QoALinr  implies  a  warranty  that  the  goods  are  or  shall  be  of  that  de- 
scription. 

WaRRAMTT.  —  AOOBPTANGB    OP    Goobfl,   THOUGH    THI    CONTBAOT  OP   8 ALB 

WA8  BxiOOTDRT,  does  not  prevent  the  vendee  from  recovering  for  a 
breach  of  warranty  of  the  quality  of  such  goods. 

EXKCUTORr    CONT&AOTS    OP   SaLR.  —  ACCBPTANCB  OP  G0OD8  WfilCH  WSRS 

Sold  bt  Exbcutort  CoNTRAcrs  raises  a  presumption  that  they  cor^ 
respond  with  the  goods  agreed  to  be  <lelivered,  and  affords  some  evi- 
denoe of  a  waiver  of  any  defect  of  quality,  if  such  is  shown  to  exist; 
but  the  presumption  is  not  conclusive,  and  may  Im  rebutted  by  evidence 
that  the  vendee  objected  at  the  time,  and  notified  the  vendor  of  the 
alleged  defect,  or,  though  the  vendee  was  silent,  that  he  did  not  waive 
his  right  to  insist  on  the  warranty  of  quality. 
Warraiitt.  —  For  a  Brbach  op  Warranty  op  Qualitt,  whvthrb  thb 

SaLI    18    EXKOUTRD  OR   EXECXTTORY,   THR  VXNDES   HAS  ThREX   RrMB- 

DIES  against  the  vendor:  1.  The  right  to  reject  the  goods  if  the  prop- 
erty has  not  passed  to  him;  2.  A  cross-action  for  damages  for  the 
breach;  and  3.  The  right  to  plead  the  breach  in  defense  ol  an  notion  by 
the  vendor,  so  as  to  diminish  the  price. 

C.  E.  LUtUfield,  for  the  defondant. 
A.  N.  WiUiams,  for  the  plaintiffs. 

Peters,  C.  J.  The  controversy  in  this  case  grows  out  of 
an  agreement  between  plaintifiTs  and  defendant,  made  and 
delivered  in  tliis  state,  which  runs  as  follows:  ''This  agree- 
ment, made  and  entered  into  this  seventh  day  of  January, 
1888,  by  and  between  Morse  and  Sawyer,  of  Bath,  Maine,  of 
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the  first  part,  and  Warner  Moore,  of  Richmond,  Virginia,  of 
the  second  part,  witnesseth  that  the  said  parties  of  the 
first  part,  for  and  in  consideration  of  the  snro  of  one  dollar 
to  them  in  hand  paid,  the  receipt  whereof  is  hereby  acknowl- 
edged, do  hereby  sell,  and  agree  to  deliver  at  their  wharves 
at  Water  Cove  (Cape  Small  Point,  opposite  Burnt  Coat 
Island,  as  seen  in  Coast  Chart  No.  6,  from  four  to  six  miles 
west  of  Seguin  Island  light-house),  Maine,  after  the  ioe  has 
become  twelve  inches  in  thickness,  of  good  quality,  during 
tlie  months  of  January  or  February,  1888,  two  thousand  tons 
of  good,  clear,  merchantable  ice  not  less  than  twelve  inches 
in  thickness,  to  be  weighed  by  a  sworn  weigher,  with  all  the 
proper  fitting  material  necessary  for  the  voyage  included, 
at  the  price  or  rate  of  forty  cents  per  ton  of  two  thousand 
pounds;  each  cargo  to  be  paid  for  on  presentation  of  sight 
draft  or  note  for  thirty  days  or  sixty  days,  as  may  suit  party 
of  second  part,  for  the  amount  accompanying  bill  of  lading 
and  weigher's  certificate  of  said  cargo,  cakes  to  be  twenty- 
two  by  thirty  inches." 

The  ice  delivered  under  this  contract  was  shipped  to  Rich- 
mond, Virginia,  where  the  defendant  resides,  to  be  sold  in 
that  market  to  his  customers.  It  was  to  be  paid  for  accord- 
ing to  its  weight  and  quality  at  the  port  of  shipment  in 
Maine,  any  deterioration  of  the  article  during  transit  being 
at  the  risk  of  the  purchaser. 

The  first  question  submitted  to  the  jury  was,  whethertho 
ice  had  been  accepted  by  the  defendant  or  not,  and  that  was 
decided  in  favor  of  the  plaintifis. 

That  brought  up  the  question,  whether,  haviag  accepted 
the  ice,  the  defendant  could  rely  on  a  breach  of  the  warranty 
of  the  quality  of  the  ice  to  reduce  the  claim  of  the  plaintiflT, 
who  sues  in  this  action  of  indehitcUtii  aaaumpsii  for  the  con- 
tract price,  the  defendant  alleging  that  the  ice  was  not,  at  the 
time  and  place  of  delivery  in  Maine,  of  the  quality  called  for 
by  the  contract. 

The  judge  presiding,  being  of  the  impression  that  such  a 
defense  might  be  admissible  in  case  of  an  executed  agree- 
ment containing  warranty,  but  not  where  the  agreement  is 
executory,  ruled  out  the  defense  as  a  matter  of  law.  It  is  to 
be  noticed  that  the  ruling  was  without  qualification,  admii* 
ting  of  no  inquiry  into  the  circumstances  in  which  the  ice 
was  accepted.  It  determines  that  an  acceptance  in  a  case  of 
this  kind  (in  the  absence  of  fraud,  of  course)  abeolutely  ter» 
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fluinates  the  obligation  of  the  vendor.  The  ^udge<  further  rulad 
tliat  '^wEen  the* defendant  took  [that  is^^hy  a.  huted. aarrm] 
(he  propectj^  and  carried  it  away^  tba  properlty  p&8aa4  lo 
Aim,* 

Our  examination  of  this  q^stiom  kads  oa  te  thif  eoa«U«9ioQ 
that  tBe  position  of  the  de&ndant  was  well  takeay  and  that 
the  all'eg^  defense  should  have  been  petmittad;  t^  kim* 

That  there  is  a  warranty^  oc  a  condition  precedent*  awKMUit- 
i'ng  to  warranty^  in  the  contract  there  can  be  n»  donbt 
Such  a  warranty  will  be  found*  te«  be  \iafriouBly  characterioed 
in  the  books  as  executory  warranty,  a  conditiocii  precedent 
amounting;  to  warranty,  in  the  nature  oC  warranty ,1  with  the 
•effect  of  warranty,,  equal  to  warranty,  and  the  lifae^-  It  « 
immaterial  for  present  purpose  whether  it  be  regarded  aean 
express  warranty^  or  an  express  condition  implying,  warranty, 
aa  the  effect  must  be  the  same.  One  kind  within  it»  lifnit-  is 
not  a  more  potential  ingredient  in  theeontraotthan  the  other, 
OSkB  difference  between  them  being,  only  in  the  style  of  agree- 
ment to  which  they  may  be  annexed.-  An  expyestf  warranty 
may  be  also  special,,  however.  It  is  now  well  settled  by  the 
authorities  generally,,  our  own  casesi  included^  that  a  sale  ef 
l^oods  by  a  particular  descriptiont  of  quality  in»porta  a  wam 
ranty  that  the  goods  are  or  shall  be  of  that  descriptioia;,! — a 
warranty  which  becomes  a  part  of  the  contract,  if  mlied  upon 
at  the  time  by  tlie  purchaser;  Bri^oad  y^  Croshyf,  40  Me.  9; 
Randall  v.  ThomionyAZ  Me.  226;  6d  Km.  Dec  56;  HilLmAn  w 
W%Leo€,  30  Me.  170;  Qoidd  v.  Siein^  149  Mass.  570;  14  Am.. 
St.  Rept  455,«  and  cases  cited.  Here  there  is.  a  elear  de8eFip»> 
tion  of  both  the  kind  and  quality  of  the  iee-,  — the  quality  te 
be  merchantable. 

It  was  coneeded  at  the  trial-  that  the  position  relied  en  by 
the  defense  would  be  legitimate  were  it- an  executed  instead 
i>f  executory  contract  that  contained  th»  warranty.  Why 
should  there  be  the  differemce?  Certain,  early  New  York 
eases,  which  will  be  further  considered  hereafter,,  by  which 
the  rule  given  at  the  trial  ia  more  or  less^  supported,  give  as  a 
reason  for  the  rule  that  in  an  executory  contvact  any  article 
-of  a  particular  quality  may  be  tendered  in  the  perforraai»ce 
ef  the  contract,  and  the  vendee  must  see  if  the  article  agrees 
with'  the  terms  of  the  contract,  while  in  aa  executed  sale  the 
agiwiement  is^  that  a  particular  article,  actually  delivered^ 
possesses  the  quality  stipulated  for.  This  uiK&oubtedly  ex- 
presses correctly  the  dlstiDction  between  the  classes  of  con- 
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tract;  but  it  does  not  impress  ub  that  there  should  be  such 
an  esseodal  difference  in  their  effect.  The  reason  is  not 
palpable  why  the  vendee  in  the  one  case  more  than  in  the 
other  should  have  to  see  that  he  receives  only  merchantable 
articles  when  a  delivery  is  made.  It  seems  inconsistent  that 
the  warranty,  which  is  a  part  of  either  contract,  should  ter- 
minate at  dejivery  in  one  contract,  and  not  in  the  other.  Each 
vendor  makes  virtually  the  same  warranty,  and  the  two  ven- 
dors,  at  the  point  of  delivery,  would  appear  to  stand  upon 
common  ground.  The  seller  in  an  executory  contract  agrees 
to  do  what  the  seller  in  an  executed  contract  has  already  done. 
When  he  tenders  the  articles  that  he  has  agreed  to  deliver, 
such  articles  become  particularised  and  identified,  and  he 
then  represents  that  such  particular  and  identified  articles 
possess  the  quality  stipulated  for  by  his  executory  agreement 
The  terms  of  the  contract  of  sale  become  the  terms  of  the 
sale.  The  condition  precedent  becomes  a  warranty.  Profes- 
sor Wharton  (Wharton  on  Contracts,  sec.  564)  expresses  the 
idea  in  these  words:  '^A  substantial,  though  partial  (defect- 
ive), performance  of  a  condition  precedent,  followed  by  ac- 
ceptance on  the  other  side,  transmutes  the  condition  precedent 
into  a  representation  (implying  warranty),  not  barring  a  suit 
on  the  contract,  though  leaving  ground  for  a  cross-action  for 
damages.'' 

Executory  and  executed  contracts  are  very  much  alike  in 
the  elements  that  enter  into  them.  There  are  executory  steps 
in  all  executed  contracts.  A  bargain  precedes  the  sale.  If 
there  be  a  warranty,  that  is  usually  first  a  part  of  the  bargain. 
and  afterwards  of  the  sale.  So  in  an  executory  contract,  the 
warranty  is  part  of  the  agreement  of  sale,  and  at  delivery  a 
part  of  the  sale.  Many  contracts  commonly  spoken  of  as  exe- 
cuted contracts  are  really  wholly  or  partially  executory.  All 
orders  for  goods,  whether  for  present  or  future  delivery,  are 
of  an  executory  nature.  All  sales  by  sample  are  such.  The 
author  of  Smith's  Leading  Cases  (8th  ed.,  vol.  1,  pt  1,  p.  339) 
says,  in  discussing  this  distinction:  *^  Where  the  vendor  agrees 
to  sell  goods  of  a  certain  kind,  without  designating  or  refer- 
ring to  any  specific  chattel,  the  contract  is  essentially  execu- 
tory, whether  it  purports  to  be  a  present  transfer,  or  a  mere 
undertaking  to  deliver  at  a  future  period,  and  the  right  of 
property  does  not  pass  until  the  merchandise  is  delivered  to 
or  set  apart  for  the  purchaser."    Bveiy  oontraot  is  ezecutoiy, 
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<m  the  one  side  or  the  other,  until  the  party  has  done  what  he 
has  agreed  to  do. 

The  fact  of  acceptance,  however,  as  a  matter  of  evidence 
may  have  great  weight  on  the  question  of  satisfactory  or  suf- 
ficient performance.  In  the  first  place,  it  raises  considerable 
presumption  that  the  article  delivered  actually  corresponded 
with  the  agreement  In  the  next  place,  it  is  some  evidence 
of  a  waiver  of  any  defect  of  quality,  even  if  the  article  did 
not  so  correspond, — evidence  of  more  or  less  force,  according 
to  the  circumstances  of  the  case.  If  the  goods  be  accepted 
without  objection  at  the  time  or  within  a  reasonable  time 
afterwards,  the  evidence  of  waiver,  unless  explained,  might 
be  considered  conclusive.  But  if,  on  the  other  hand,  ob- 
jection is  made  at  the  time,  and  the  vendor  notified  of 
the  defects,  and  the  defects  are  material,  the  inference  of 
waiver  would  be  altogether  repelled.  But  acceptance  accom- 
panied by  silence  is  not  necessarily  a  waiver.  The  law  per- 
mits explanation,  and  seeks  to  know  the  circumstances 
which  induced  acceptance.  It  might  be  that  the  buyer 
was  not  competent  to  act  upon  his  own  judgment,  or  had 
no  opportunity  to  do  so,  or  declined  to  do  so  as  a  matter 
of  expediency,  placing  his  dependence  mainly,  as  he  has 
a  right  to  do,  upon  the  warranty  of  the  seller.  Upon  this 
question  the  facts  are  generally  for  the  jury,  under  the  direc* 
tion  of  the  court. 

The  law  of  waiver  more  commonly  applies  to  things  that 
are  not  essential  to  a  substantia)  execution  of  the  contract; 
often  such  as  relate  to  the  time,  place,  or  manner  of  perform* 
ance,  or  that  affect  merely  the  taste  or  fancy,  perhaps,  and  are 
such  departures  from  literal  performance  as  do  not  bring  loss 
or  injury  upon  the  purchaser:  Baldmn  v.  Famsworih^  10 
Me.  414;  25  Am.  Dec.  262;  Lamb  v.  Barnard,  16  Me.  364. 

We  think  the  rule  invoked  by  the  defendant  a  just  one. 
Speaking  generally,  it  is  the  safer  rule  for  both  buyer  and 
seller.  The  opposite  rule  imposes  on  either  of  them  very 
great  responsibility  and  risk.  It  might  be  ruinous  to  a 
vendee,  who  is  in  urgent  need  of  an  article,  not  to  accept  it, 
although  even  much  inferior  in  quality  to  the  description 
contained  in  the  contract.  Certainly,  it  should  not  be  con- 
sidered a  hardship  to  a  seller  to  require  of  him  a  compliance 
with  his  contract,  or  damages  for  his  non-compliance. 

The  present  case  illustrates  the  justness  of  the  rule,  if  the 
&ct8  are  proved  as  the  defendant  alleges  them.    The  plain- 
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tiflB.^  afreedi  to^d^imr.  io^  wfaieh  thA^r.  iviurraDtodL  fihoold'  bat 
good,  clear,  and  merchantable.  Two  cargoeavwen  loaded  for 
akdpdDMat  ta  ik^Baaiherai  port*.  Defeadaat«famiabed.the.T«B- 
sak^  tboiigki  tbe9%  WBrek.pp»bahI|r,  cbariamL  bj^  tba  {^ainiifik 
OD.  the Kiefeodaai!a<»fUBCOiiEki^  Tbasee  ia.nothiDf|^  ia^  tha.  clutf^ 
o<>  tb».j>id8^4Di  tbe(  eKoe|>tiaii8|.oir.  oa^bviefseof  caunsel.  iuti*^ 
iBttluif^.thai«tb6cdafeadasit  ever  saw  the  iea^^eitber.  bgjr^ag^t 
ovi  poraonallyi  untiL  ik  arrivedi  iir.  Vir^nia^  oK  tbat»  bA.  was. 
notified. te  b»3 present.or. koeWf ol tbadaliyeq^^ al.ih*. time : of 
it..  ItvWoaldxseefla.tD  be  a . rathec: stcin^i^t* oonatcucztioA  of 
tfaet  coiitra£)t,tbat*th6,delendant.  miist«wajtch^  the;  loading, oC 
tbetQArgoeB).uppa.tfaiet,penalij^,if.ha.failedstadQL.8o,  of. having^ 
to:pa7>fall  p^ioe.fQr.whajfcei7«r  defectLFeiioe..mighi/ba<ieliyered' 
behind'hiarbafikt  after,  he) had  taben.fer  hiB^i^soteciioay^aDd 
paying  for  it  in  tha  consideraiiuaofvtha.oontract^  an  agreed 
meat'Of  warraAty  in  auch:- ppsiUva  terma4.  Stilly  it,  may,  be 
that  tbe^plaintifira  coiikLleffiUy  rBfuse.to.deliyer  the'ica  nn- 
leeertha  defeodaatf  after .  notice,  ahould  (be4>re0eBt  to  receive^  it. 
The:  cargoes^  after,  reasonable  pasaageB,.  arrived,  in  a.  very 
unmerchantable,  condition.  There  waa  no.  lack,  of  objection 
ovi  protest  fronLtbedefendanL  He  wrote^repeatedly  and.  tele:' 
gfCi^hed  the  plaintifib>  expreeaLng;  hia.  disappointoient,.  and 
asking,  their  advise,  as  to.  thft  disposition  of.  the  ice.  But.  no 
efttisfaotorV'  answer*  Qame»  Wliat.  should  hoL  daT  Thera  waa 
no  possibility  of  reshipraent,  nor  could  the  ica  be  preserved 
ia  that'Climate  without  the. protection,that.hiajown.ica-hon0es 
would  afford »  for  soch  purpose.  Storage  in.  any  ordinary 
manner  could  not  possibly. save  the  property^.  Ha  atored  the 
iaey  and  sold  it.  by.  enterprising  ex(]^edients  *aairapidly  as  pos- 
sible. He  allegiea  that  it  was  late  spring. ice^  of.  poor  texture 
and  in  proximately  worthless  condition  when  shipped  from 
Maitie.  If  that  can  be  shown,  by  witnesses  and  in  court  at 
the  homa  of  the  plaintLSs^  it  would,  saemr  to  beaniinjustioa  if 
thodefendanttisf  not  p^rmitted^ta  make  jtha  defense. 

Mr.  Ben]amin.(3snjamin.on,Sale8,.,  3d  Am..edl«  888),.  in 
allusion  to  the  buyer's,  remediea  after,  receii^ing  possession  of 
the  goods,  sayOs  he.  haa.three  remediea  againsti  tha  seller,  for  a 
hreaich  of  the. warranty  of  quality:,  L  Tha  right. to  reject  the 
gpods.if  the  property- in  t  them  hasnotvpassed^  to.him;  2.  A 
orossf-action  for  damageafor.the  breach;, 3.  The: right  to  plead 
the  breach  in.  defense  to  an  action,  by  the  vendor^  so  as  to 
diminish  the  price.  These  remediea.  are  mentioned  without 
any  distinction  between  kinds  of  sales.    The  proiiO0itiona.ars 
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^geii^ml,  witbottt  ^Rnj^intiimttion  tlmt  the  proceQure  does  not 
^ply  to'waTraHtias'Tn  executory  sales.  In  the  text,  auch  a 
dietniction  is  not  even  noticed.  Intfaenotes  to  the  text,  how- 
'ever,  it  w  rematked  bythe  American  editor  tiiat  there  are 
*New  Yofk  decisions' inconsistent  irith  the  Tule  stated  in  the 
"text.  Thefirtt  df  these  remedies/that  ofTejecting  the  goods, 
iseems  Bspecialiy  trpplrcabie'to  execiitory  and  inapplicable  to 
•executed  •flniles/)>eeau8e  it  precedes  acceptanee,  while  in  exe- 
mi  tod  sates  there  has' been-acoeptance  and  the  title  has  passed. 
Itisonly  in  executory  contracts  and  contracts  that  are  merely 
pnma /n(;te  executed  that  the  title' h«s  not  passed. 

Mr.  Benjamin -states  further  that  the  buyer's  remedies  are 
not  depetidetlt  xm  hisretnrn  t)f  the  goods,  nor  is  he  bound  to 
give  notioe^toHhe  vendor;  "but,"  he  adds,  '*a  failure  to  return 
the  goods,  or 'Com{)lfiin  of  the  quality,  raises  a  strong  pre- 
siiinption  that  the  complaint  of  defective  quality  is  not  well 
founded.  Professor  Parsons,  in  the  text  and  notes  of  his  work 
on  contraets,  feys  down  the  same  legal  propositions  that  Mr. 
Benjamin  does,  making  not  a  word  of  allusion  to  there  being 
any  diiTerence  in' the  application  of  them  between  sales  exe- 
cuted and  "sales  execiitory.  He  also  states  that  if  the  buyer 
aceepts  goods  inferior  'to  such  as  are  Stipulated  for,  his  con- 
tinued poesessron  without  complaint  will  be  a  presumption 
against  him  on  the  question  of  damages:  Parsons  on  Con- 
tracts, 6ifa  ed.,  '*591,  and  notes. 

Mr.  Smith,  in  Leading  Cases,  in  notes  to  the  case  of  Chan* 
delar  V. 'Lapusy  discmses  and  fully  indorses  the  same  rules,  as 
deduoible'from  the  authorities,  and  he  and  the  editors  in  the 
last  American  edition  of  that  work  cite  and  compare  a  great 
many  of  tiie  decided  cases  on  the  subject,  and  they  give  no 
recognition  to  a  distinction  between  executed  and  executory 
contracts  in  the  application  of  such  remedies.  We  quote  a 
few  passages  from  their  comments:  "When  specific  property 
is  referred  to,  still,  if  the  reference  be  through  the  medium  of  a 
sample,  the  contract  will  be  so  far  executory  as  to  fail  of  effect, 
unless  the  bulk  of  the  commodity  corresponds  with  the  sam- 
ple  Nor  will  his  [buyer's]  right  to  indemnity  or  com- 
pensation necessarily  end  on  his  acceptance  and  use  of  the 
goods  with  full  knowledge  of  the  defect,  but  he  will  be  enti- 
tled to  bring  suit  on  the  contract,  and  receive  damages  for 
the  breach  of  the  implied  engagement  that  the  bulk  of  the 
covnmedity  should  'eorrespond  with  the  sample  exhibited  at 
the  time  of  the  sale.''    In  the  case  at  bar,  there  was  an  ideal 
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or  descriptive  sample, — a  description  equivalent  to  the  exhi- 
bition of  a  sample.  There  can  be  no  doubt  that  if  the  vendee 
may  bring  an  action  of  his  own  on  the  contract,  he  can  as  well 
defend  against  an  action  brought  upon  the  contract  hy  the 
vendor.  "  The  right  of  the  vendee  to  rely  on  the  breach  of 
warranty,  or  a  failure  to  comply  with  the  terms  of  an  execu- 
tory contract,  as  a  defense  to  an  action  for  the  purchase-money, 
may  now  be  regarded  as  established  in  England  and  in  most 

of  the  courts  in  this  country The  course  of  decision  at 

the  present  day  tends  towards  the  position  that  a  partial  fail- 
ure  of  consideration  may  be  given  in  evidence  in  mitigation 
of  damages,  even  when  the  original  contract  remains  in  fall 
force,  and  the  suit  is  expressly  or  impliedly  founded  upon  it 
....  In  the  case  of  Withers  v.  Oreene^  9  How.  218,  the  su- 
preme court  of  the  United  States  receded  from  the  ground 
taken  in  Thornton  v.  Wynn^  12  Wheat.  183,  by  holding  that  a 
partial  failure  of  consideration,  growing  out  of  fraud  or  breach 
of  warranty,  may  be  set  up  as  a  defense  to  an  action  brought 
by  the  vendor.  The  same  rule  applies  to  sales  under  an  ex- 
ecutory contract,  or  by  sample,  and  the  bqyer  may  rely  on 
the  deficiency  of  value  resulting  from  the  failure  of  the  prop- 
erty sold  to  correspond  with  the  terms  of  the  contract  as  a 
reason  why  he  should  not  be  compelled  to  pay  the  price  in 
full:  Mandel  v.  Steel,  8  Mees.  &  W.  858;  Babcock  v.  Trice,  18 
111.  420;  68  Am.  Dec.  560;  DaiUy  v.  Green,  15  Pa.  St.  118." 

We  are  unable  to  find  in  the  English  cases  much  support 
for  any  discrimination  in  the  application  of  the  above  doctrine 
between  sales  executed  and  sales  executory,  although  very 
many  of  the  modern  English  cases  arise  out  of  sample  sales 
and  other  contrtCcts  of  an  executory  nature.  The  principal 
support  for  it  is  found  in  some  of  the  New  York  cases,  and  in 
those  of  a  few  other  states  that  have  followed  the  lead  of  the 
New  York  court  in  this  respect.  There  are  cases  which  hold 
to  a  modification  of  some  of  these  forms  of  remedy,  having  no 
bearing,  however,  on  the  decision  of  the  present  case.  Some 
courts  have  held  that  a  rejection  or  rescission  is  not  allow- 
able if  the  goods  tendered  are  of  the  kind  or  species  contracted 
for,  even  though  the  quality  be  inferior.  But  in  this  state  the 
doctrine  of  rescission  in  cases  of  warranty  has  been  fully  es- 
tablished: Maraton  v.  Knight,  29  Me.  341.  In  a  few  cases 
there  is  a  leaning  towards  the  doctrine  that  an  acceptance  be- 
comes a  waiver  after  a  long-continued  acquiesoence  on  tbi 
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part  of  the  vendee:   1  Smith's  Lead.  Cas.,  8th  ed.,  pt  1|  pp. 
324,  326,  360,  362  et  seq. 

It  is  noticeable  that  in  the  more  modern  English  cases  the 
courts  have  preferred  to  regard  executory  contracts  as  based 
upon  a  condition  precedent,  rather  than  upon  warranty.  No 
essential  difference  of  remedy  follows  from  it,  though  a  differ- 
ent style  of  pleading  may  be  apposite.  Instead  of  a  breach 
of  warranty  and  a  suit  upon  warranty,  it  becomes,  on  the  new 
idea,  a  failure  to  perform  a  condition  precedent  and  a  suit  on 
the  contract.  In  Leading  Cases,  before  cited,  the  commentator 
expresses  the  theory  in  an  alternative  way,  in  these  words: 
**The  right  of  a  vendee  to  rely  on  the  breach  of  a  mere  war- 
ranty, or  a  failure  to  comply  with  the  terms  of  an  executory 
contract,  as  a  defense  to  an  action  for  the  purchase-money 
may  now  be  regarded  as  established  in  England,  and  in  most 
of  the  courts  in  this  country."  But  the  editor  at  the  same 
time  says  (p.  334)  that  "such  cases  have  generally  proceeded 
on  the  ground  of  an  express  or  implied  warranty."  See  also, 
in  volume  2,  part  1,  Smith's  Leading  Cases,  the  discussion 
under  case  of  Cutter  v.  Powelly  at  pp.  18,  20,  22  et  seq.  Mr. 
Benjamin  inclines  to  the  view  taken  in  the  English  cases, 
quoting  Lord  Abinger  as  deprecating  the  prevalent  habit  of 
treating  a  condition  precedent  as  a  warranty.  Other  writers 
incline  favorably  towanls  the  views  of  Lord  Abinger  as  ex- 
pressed by  hi  in  in  the  case  of  ^Chanter  v.  Hopkins^  4  Mees.  & 
W.  399,  although  admitting  that  the  prevailing  theory  con- 
tinues the  other  way. 

The  length  of  this  opinion  reasonably  precludes  further  dis- 
cussion of  points  that  may  be  regarded  as  merely  theoretical. 
Whether  in  the  present  case  it  be  a  condition  or  a  warranty, — 
and  that  might  be  at  the  election  of  the  defendant  to  deter- 
mine as  he  pleased,  —  we  think  the  defense  set  up  to  the  action 
should  have  been  heard  upon  the  ground  of  a  breach  of  con- 
dition or  of  warranty,  or  upon  both  grounds. 

The  main  question  for  our  decision  has  not  been  the  subject 
of  much  discussion  in  our  own  state,  although  the  principle 
involved  has  been  acted  on  in  a  great  number  of  instances, 
and  there  have  been  judicial  expressions  and  rulings  affect- 
ing it  In  Fohom  v.  Mussey,  8  Me.  400,  28  Am.  Dec.  522,  it 
is  allowed  that  evidence  of  consideration  may  be  received  in 
actions  between  the  parties  to  a  contract,  to  reduce  the  dam^ 
ages.  In  Herbert  v.  Ford^  29  Me.  546,  the  doctrine  is  approved 
Rogert  v.  Humphrey^  39  Me.  382,  directly  applies  to  the  pres* 
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OHt  facts.  It  Is  Utere  lieM  tfaat^'wben  a  pailj  se^s  to  recover 
payment  for  articles  delivered  under  a  spedal  contract  Wbich 
be  liafS  iidt  ttSlj  performed,  tbe  damages  saflEered  bjsocb 
breach  may  legally  1m  dedttcfted  in  fhe  same  soH."  The  cast 
of  PecAodf  T.  Magtdftf  TV  Me.  872,  "in  Its  effect  sustains  fh« 
same  principle.  It  is  there  decided  tfhat  in  a  conditionsl  saSe 
ihp  m«re  fact  of  delivery  by  Hhe  Tender  withoot  perforvMtnes 
by  ttie  vendee,  Tiothinf  being  at  the  time  saSd  about  ttie  con- 
dftieti,  urighi  afford  presumptive  evidence  of  the  uraSver  of  tiie 
oenditTon,  ^ut  th«t  the  &ct  may  be  explained  and  controned, 
and  Whether  it  te  a  waiver  of  the  right  of  title  or  not  would 
be  a  question  of  &ct  io  'be  ascertained  from  the  testimotiy. 
So  iii  the  present  caee,  whether  acceptance  be  a  waiver  of  the 
full  performance  of  iSie  <sondition  precedent,  or  not,  is  fikewias 
a  question  to  be  settled  ispon  testimony.  The  position  of  par* 
ties  is  reversed  in  the  two  cases,  but  the  principle  istlie  same. 
The  first  case  in  this  country,  except  a  Maryland  decision 
to  the  same  effect,  and  perhaps  the  leading  case  in  the  reeog* 
nition  of  the  principle  that  affirmation  of  quality  establishes 
warranty,  is  Htutin^  v.  Lavering^  2  Pick.  214,  13  Am.  Bee. 
420,  where  oil  then  in  Nantucket  was  sold  to  be  delivered  in 
Boston  in  ten  days,  the  vendor  describing  the  same  to  be 
^  prfme  winter  oil.'*'  That  was  in  fact  as  much  of  an  executory 
contract  as  is  the  one  under  discussion,  although  not  in  form 
such.  The  point  -was  taken  in  the  trial  that  the  cootratit^ 
although  executory,  was  settled  by  a  bill  of  parcels  given  at 
delivery,  the  executory  agreement  having  no  further  effect 
But  the  court  overruled  the  position.  The  case  is  effsetrve  on 
the  present  question  as  showing  that  acceptance  has  no  greater 
effect  as  an  estoppel  in  executory  than  in  executed  sales. 
OtAier  Massachusetts  cases  bear,  either  directly  or  indirectfy, 
upon  the  quertion.  In  none  of  them  is  there  any  judicial 
utteratioe  indicating  that  esecutory  and  executed  sales  do  not 
on  this  question  stand  alike:  Perley  t.  Bakh^  28Pic9c.  *288;  84 
A«L  Dec.  66;  Dorr  t.  Fw/iar,  1  Cush.  271';  Hentihaw  r.  Robins^ 
9  Met.  88;  48  Am.  Dec.  867;  l^fixer  v  Cofrtmi,  11  Met.  6S»;  4S 
Am.  Dec.  280;  Morse  v.  Brit^keit,  98  Mass.  2(ffi.  Beveral  Con- 
necticut eases  that  are  often  cited  as  supporting  the  Aeory 
that  description  imports  warranty,  and  that  tlie  defendant 
may  recoup  damages  for  a  breach  of  contract  if  the  vendor 
brings  a  suit,  were  cases  of  executory  contracts  or  sales: 
MeAlpin  v.  Lee,  12  Conn.  129;  80  Am.  Dec.  809;  KtUogg  9. 
Denmow,  14  Oonn.  411.    Atid  of  the  tame  character  is  ihm 
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feadiog  €9me  in  4m  «tqHieiiie  00 wt  of  4he  IMtefl  flMes  on  the 
saaie  i|ii«itioar:  Lyem  w.  BtrUmmj  30  Sow.  160.  In  that  caw 
ifae  vendor  was  to  (d«ti^»r«-«argo  of  floar^wHtftn  three  weeka^ 
the  prioe  lo  ibe  acoerding  la  an  inspeetion  to  be  made  at  de* 
Hverj.  Tlie  omntractwas  in  i&tm  a  «a)e,  ^t,  in  ^eSedtj  a  eon* 
Ivaet  ftr  •future  aale  and  driiveiy.  The  same  dednotion  may 
be  ooade  Arem  Ifae  ^oaieB  of  00  tneny  of  the  «tatefi  that  the  ml» 
BMgr  ibe  fialrlif  obavaeteriaed  'as  general.  And  the  same  resriH 
is  prodaeible  "fnon  the  Sn^iAi  cases. 

T\iie  'New  Yoifk<ooui*t  iMld  in  «afMer  oases  tbat  warranty  te 
an  executory  contract  did  not,  in  ordinary  oirctim8tances,sixr-^ 
vYwe  deMvery  and  acceptance.  Sat  the  doctrine  grew  up  from 
the  tbeory  of 'kuw,  UMdntained  for  a  greatt  while  by  that  couit|. 
tbotedesorifAioai  4(f  ^aiity  Ss  net  a  varravty  dt  qnafity.  In 
Leading  Cases,  before  cited,  it  is  said,  in  distingui^ng^ia> 
New  York  theory  from  that  of  Massactineeilis  and  PennsyK 
vania:  '*The  authorities  in  New  York  assume  .that  calling  a 
thing  t>y.a  ^pactofiiilar  namfi^nr  jdesigoating  as  of  «t  wr^iim 
qualitjr,  ia  no^oj^idenastof  a  (wanrantycflr  jee«tcacttbaiit  sfaouU 
be  aS'deseribedv"  £)siiitainly,  a  thing  jcamiot  surTiTB  thatt  doea 
not  eztat  Wilde,  7.,  in  Henshaw  t.  Aobtns,  9  !MeL  90,  4Z^ 
Am.  Dec.  887,  declared  upon  tfaatgioond  that  the  Auibacitiaa 
in  New  York  ware  without  iiiflueooe  upon  iba  quiesiftiDn  of 
effect  of -aooepftanoe  in  Massadhusetts,  saying:  ^Opposed  to 
these  amthonties  are  the  cases  in  New  York;  but  ttiese  wera 
determined  on  the  assumption  that  there  was  no  waaranjby^ 
expn^ss  or  implicit  ^nd  they,  .theraihreb  havA  no  Jboariuig  ai^ 
the  ^ealloo  mm  io  iba  /aflect,of  iha  inapeetion  of  the^pada 
sold  tby  iha  'pniokfiaeE.'' 

The  last-naiaed  -rule  df  the  New  YoA  cases  was  found  to  ba 
so  tmich  at  rariance  with  the  authorities  elsewhese  thaA  iia 
the  caae  of  While  v.  MiUer,  71  N.  Y.  118,  i27  Am.  Bep.  \Z,  all 
previous  cases  which  held  tbat  .wanrantjr  <did  eoi  IbUow  htum 
deseraptian  af  .quality  were  oiwtrnled.  And  as  a  nstural,  if 
not  fiaeosaoffy,  ^oosequenee  thereof,  the  tendency  of  Uiat  court 
seems  in  later  eases  to  Jiave  been  progressiva  towards  tba 
adoption  cf  the  other  rule,  that  acceptance  in  cases  of  exeoiw 
tory  sales  with  warranty  does  not  preclude  the  vendee  fron^ 
afterwards  claiming  damages  against  the  vendor  for  a  breach 
of  the  warranty,  if  the  court  has  not  already  arrived  at  thai 
point.  There  are  late  cases,  in  that  state,  of  express  war- 
ranties, the  doctrine  of  which  seems  to  completely  vindicata- 
the  position  of  the  defendant  in  the  present  case,  even  should 
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he  be  obliged  to  stand  or  fall  upon  the  interpretation  of  the 
law  of  big  contract  according  to  the  New  York  aothoritieB. 
In  Brigg  v.  ifiZfon,  99  N.  Y.  517,  52  Am.  Rep.  63,  and  in  Fair- 
bank  Canning  Co,  v.  Metzger^  118  N.  Y.  260,  16  Am.  St.  Rep. 
753,  it  is  declared  that  an  express  undertaking  to  deliver  in 
the  fdture  articles  of  a  certain  quality  was  an  express  war- 
ranty of  such  quality  when  the  articles  were  afterwards  deliv* 
ered, — a  warranty  that  survived  an  acceptance  of  the  articles 
delivered, — and  that  the  rule  would  be  the  same  whether  the 
goods  were  in  existence  at  the  time  of  contract  of  sale  or 
were  to  be  manufactured. 

Upon  the  authority  of  these  cases  the  contract  in  the  case 
at  bar  contains  an  express  warranty.  An  express  undertak- 
taking  to  produce  a  thing  is  an  express  warranty  of  the  thing 
produced. 

Exceptions  sustained*        

Wabraittt— Implied  ntoM  DnoRTPrnm  Words.  —  ••No.  9  wbito 
inixed  com  "  implies  a  warranty  on  the  part  of  the  aeUer  aa  to  the  variety: 
MiUer  v.  Moor^,  83  Ga.  684;  20  Am.  St  Rep.  93S^,  and  note.  In  aalee  of 
goods  by  sample,  there  is  always  an  implied  warranty  that  the  goods  are  of 
«he  kind  and  quality  of  the  sample:  Brigham  r.  ReUhdoift  73  Iowa»  712; 

Weed  T.  Djier^  63  Ark.  155.  Where  the  seller  said  that  the  horse  was  sound, 
and  just  the  sort  of  horse  that  the  purchaser  would  want  for  a  driving  horse, 
and  it  proved  to  have  an  incurable  disease  of  the  feet»  there  was  a  breach  of 
warranty:  Murphy  t.  MeGraw,  74  Mich.  31S.  Bvery  person  who  manu- 
factures an  article  under  description  for  a  partionlar  purpose  warrants  by 
the  sale  of  it  that  it  is  reasonably  fit  for  that  purpose:  Fox  t.  Sioektom  etc, 

Worke,  83  Cal.  833. 

Salm  —  Warrantt  in  Bxbcutokt  Cortraot -- Rioht  to  Rktain  Prop- 
SBTT  AVD  Sera  FOR  Brbach.  -^  Where  a  oontract  ia  •zooatory,  with  a 
warranty,  the  acceptance  and  use  of  the  property  is  not  a  wairar  of  the 
fight  to  claim  damages  for  a  breach  of  warranty:  f/nderwood  ▼.  Wo{f,  131 
III.  425;  19  Am.  St.  Rep.  40,  and  note;  Maeterm  Ice  Oo.  t.  KSng,  86  Va.  97; 
Murphy  T.  MeChxue,  74  Mich.  318. 

Salm  —  Brxaoh  or  Warranty — Rights  or  Pctrcha-^rb.  —Where  a 
contract  of  sale  is  executory,  with  a  warranty,  upon  breach  of  the  warranty 
the  buyer  may  refuse  to  accept  the  goods  and  return  them,  or  he  may  accept 
them  and  sue  for  a  breach  of  the  warranty^  or  rely  upon  the  damages  for 
such  breach  in  reduction  in  an  action  for  the  oontract  price:  Underwood  v. 
Woif,  131  nL  425;  19  Am.  St  Rep.  40,  and  note;  Ifeeci  ▼.  Dyer^  53  Ark. 
Iftft. 
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Maker  v.  Lazbll. 

DoDii  CkiHRRuonoH  ov.  —  A  Obaktob  oakhot  Dbbtbot  ms  Owv  Okamt^ 
bow6T6r  mach  he  may.  modify  or  load  it  with  oondituma.  Haring  onoo 
graiktad  an  ottate  in  hia  deed^  no  tnbaeqnent  olanao,  ofoii  in  the  ■aine 
deed,  can  operate  to  nullify  it. 

DsBM,  Ldcitino  Bvfsot  ov,  to  a  Pabtioular  Claim  or  Titlb.  —  If  a 
oonFeyenoe  purports  to  convey  a  tract  of  land,  its  effect  cannot  be 
limited  or  diminished  by  adding  that  it  ia  intended  to  oonvey  the  title 
which  was  oonveyed  to  the  grantor  by  the  deed  of  S.  0.  &»  though  the 
latter  deed  did  not  oonvey  any  title  whatever. 

Ji,  JET.  and  C.  ^O.  MorUgi>mery^  for  the  petitioner. 
J.  P.  OiUey^  for  the  defendant. 

Embry,  J.  The  plaintiff,  by  this  petition  for  partition,  seekg 
to  have  two  sevenths  of  Lassell  Island,  in  Penobscot  Bay,  set 
off  to  him  in  severalty.  The  defendant  denies  the  plaintiff's 
title. 

Both  parties  claim  under  Carver  and  Ames,  who,  at  the 
time  of  their  deed  to  the  plaintiff,  were  the  admitted  owners  of 
the  whole  island  in  fee.  Their  deed  to  the  plaintiff  was  the 
earlier  deed,  and  was  in  the  usual  form  of  a  quitclaim  deed, 
with  covenants  of  warranty  against  all  persons  claiming 
ander  them,  and  was  duly  executed,  acknowledged,  and 
recorded.  The  granting  clause  and  description  were  in  the 
following  words:  **  We  [Carver  and  Ames]  ....  do  hereby 
remise,  release,  bargain,  sell,  and  convey,  and  forever  quit- 
claim unto  the  said  Maker,  and  his  heirs  and  assigns  forever, 
all  our  right,  titie,  and  interest  in  and  to  two  sevenths  of  an 

island  known  as  Lassell  Island,  in  Penobscot  Bay This 

deed  is  intended  to  convey  two  sevenths  of  the  title  which 
was  conveyed  to  us  by  deed  of  Bdwin  C.  Burleigh,  of  said 
island;  and,  agreeably  to  clause  in  said  Burleigh's  deed,  should 
the  title  of  the  state  in  said  island  be  found  not  to  be  in  the 
state,  and  the  consideration  money  be  repaid  to  us,  we  agree 
to  refund  to  said  Maker  two  sevenths  of  the  amount  received 
back  from  the  state,  and  deducting  charges  and  expenses  of 
obtaining  the  same.    To  have  and  to  hold,"  etc. 

The  plaintiff  put  the  foregoing  deed  to  him  in  evidence,  and 
rested. 

The  defendant  claimed  title  under  a  subsequent  deed  of  the 
same  island  from  the  same  grantors.  The  defendant  then 
asked  the  court  to  take  judicial  notice  that  Edwin  C.  Bur- 
leigh was,  at  the  time,  the  state  land  agent,  and  that  his 


796  MsMBBB  '^*  ?LA0BBL.  ^MftflWIy. 

deed,  referred  to  in  theiLeed'ioihe  jdaintiff,  was  a  deed  of  the* 
state's  title,  if  any.  ^e  then  oETered  to  show  by  various  kinds 
of  evidence  aZtuncb  .that  tiie  state  had  noiitleiojconvegr;  tiiat 
no  .titlB  .passttd  »to  XDaiveerand  .Aonfi.byiibe  Burleigh  xSsed; 
tint  ii»  state,  by  (2«giBiH4i^peneesal«e,  iiaQ,  for  ttfaat  aro— im,  re- 
paid to  Carver  and  Ames  the  oonsiQeritiion  moneyinider'ihat 
deed;  and  that  Darver.and  Ames  had  settled  with  Hldikerlbr 
two  sevenths  of  «the  Banie,(the  laUor.accepting  JfaeuMttianient 
inifull.&r  .hisiciarin.nndfirr  theiraksd  rto.iiiiD. 

The  presiding  justieeniled  *thatftll ♦th«  d^enaairt's-dfiRered 
evidence  was  dmmAterial,  »nd  ihatixihs  litle  of  Gsmer  and 
Ames  from  other  sources  being  admitted,  their  drad  to  tbe^ 
plaintiff  vested  in  him  two  sevenths  of  the  island.  Partition 
waB-T^rdered'sworQingly.  To 'these 'nilinge^tfae  deSBoSsrit^ex- 
eepted. 

The  defendarit^s  cunlenttwi  is  substantiiinyas  foUotrs:  ^Tbe- 
language  of  the  deed  to  the  plaintiff,  especially  the  clause  "be- 
ginning" tKisHeed  is^'intended,"  etc.  ^(es'ii^fiQrretpioted),  road 
in  the  lightrdf  th«'irt;tending'cin»TinistamroB-'(#tticJh'tfiey  (^erad 
to-ijbow»),»would  nrctfee  'it  inaniTrtt  'that  'the  tle^'was xnily  in- 
tended toBssign  to  the'|JlAiritiff'trwn'«ev«nibB  df  wti^teTer^titte- 
Oarver  «nd  lAmnes  avqiiirvQ  uindEnr  ^be  ^o^leigfa  xleed,  tiiey 
retaining  allHitle  ihey  may  lis,ve  acquired  %*om  any  dtfa^r 
source.  The  offered  -BviHence  'would  'have  «bown  that  'ibe 
Butleigh  deed  conveyed  no 'title,  and  hence  tirat  tho'Beed  of 
Oarver  and  Ames  to  the  phLintiff  conveyetl  to^Kim  none  cf 
their « title.  %i  dtfaerwords,  ^he  •  defendant  'Contmd«  ^itt  'iU 
the  'lan^uage'df  the 'deed,«nH  ibe 'facte  to'be'Bhown  by^Uis 
offered  evident5e,'woiiW>have  destroyed  tbe'deed  as  an'inrtre- 
mentnf  eonveyanee-^oTvn  iTlterest  in  land,tind  left  it,  with  all 
its 'formalities, «  mere  proniise'to  account -for  money. 

'In  support  of  this  eonrtention,  'the  '-defendant  'inviJikeB  *tfa» 
broad  'proposition  tliat,  in  eonsidefing  written  'instrmneiitB, 
courts  should  always^seek  'for  the  atitaell  inteitt  df  the  parties^ 
and  give  effieot totliat'iatont'Wlien  'found,' whatever  theferm 
of  the  instrument.  The  prsposition  has  been^tated  *perh«pa 
as  broadly  as  this  in  text^be^ks  find  judicial  opinions,  but  it 
is'not'universally  Hme.  rb'hrbeciged  about  ^bysome  'positive 
rules  of  law,  which  the  parties  must  heed  if  they  would  ef> 
fedtuate  their  intent,  or  mvoid  coneequenees  they 'did  *ndt  in- 
tend. Muniments  of  titie'espeoially  are  guarded  by 'positive 
rules  of  laFw,to«  secure 'tbefr  eertainiy,  precision,  and  perma- 
nency.  'If,  in  the-^o:Ni  to  aBoettain'the  leal  'iriteiit  <ff  partM^ 
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enfrof  thpsefmlbs  is  esrcottnteredl  it  tnust^ control;  fbrrm  posilivB 
fiul6:of.  Inw^  canbe  iBaffuUj'violtited  in  theseftTohrfoFintmiU 

Some^of.  tiieaB^ruieRipreventan^intent  ftona  beeoroitrg  effeo** 
tuld,JIOwe^rencIaaiy  axpreand,  heeause  Uie'limguffgeToquirGd: 
li}'  Ui%r  ruleDwas  irotl  usedi.  A  dfeedl  of'  ODnvoy«anoen  will  not 
ardiniirtjyapttratatoicoiivey  air  eatalB.ofi  inheritJirTCo,  uniesBF 
it.  eontinna  the)  vrarcL  **liears,?'  however  clearly  the  grantor 
miiyf  hAve  exipreawGb  that:  intent'  inr  other  words-  H6me  of  the 
r.ulBfi  will  givoitt^deed  audiflferent'  effect*  from  that  whioh<  the^ 
grantor  plahilyr  expressed:  The  famous  ruie>in  Shell^y^s  case" 
i&  an*  examople.  In:  T%ong  r:  Bedfbrdi  4-  Mbuie^  di  3.  362,  a 
tootatorrdeWsed  landisi  t(x  his  daughter  for  her  life^  reniainder 
tot>tHerh^T8so£  her  body,  andtthen  e^lioitiy  deobiredif  to  be 
his  *^williand  meaning^'  thati  his  daughter  should' only  hnve 
on  eptatBL'forllfe.  It  was  held,  however,  by  the  king's  bench, 
pBr'LordiBIIexrborDiigh,  G.  J\,  tbatf  the*  daughter  neverthele.<» 
took  a)i< estate- tail.. 

There  is  one  nilfe  pertainiiig  to  the  construction  of  deeds, 
as- ancient^  general;  and  rigorous  as  any  othen  It  is  the  rule 
tiiat  a.grBnttrr  cannot  destroy  his  own  grant;  however  much 
lietmay  modify  it  or  loadi  it:  with  conditions, — the*  rule  that 
having  once  grant«i^<  on*  estate  in  hi S' deed,  no  subsequent 
clause*  even'  in-  tba>  same  deed,  can  operate  to  nullify  it^  11 
BacL  Abr:  e65|  Shep;  TcnicH.  79,  102:  VVe  do*  not  find  that 
this  rale  has' ever 'been  disregarded,  or  even  seriously  ques- 
tioned, by>'  ODurtsi  We'  find  it'  often>  stat^,  approved,  and 
sometimes  made  a  rule  of  decision.  In  Dtike  of  Marlborough 
Y.LardGofdolphiny  2  Vesj  Sn  74^  Lord  Chancellor- Hard wicke, 
•'In  whose  judgments  equity  shone  resplendent,"  declared 
that  the  courts,  either  of  law  or  equity,  should  not  adopt 
such  a  construction  of  an  instrument  of  devise  as  would  de- 
feat the  interestSF  giv^n.  In  CholrtMnddey  v.  (Jlinton^  2  Jacob 
^W.  84,  which  was  a  case  most  elaborately  argued  and  con- 
sidered; itiwas^said  by  the  court  that  where  a'limittitlon  in  a 
deed  is 'perfect  and  complete,  it' cannot-  be^  controlled  by  in- 
tention coUeeted  from  other  parts  of  thosame  d^ed. 

The  ru)e'ha9  been  recognized  and  acted  upon  in  the  United 
fltatMJ  In  ^dd  ▼.  Brooke,  3  Gill,  198,  43  Am.  Dec.  321,  and 
WihUr  v;  Oorsvci^,  51  Md.  180,  the  Maryland  supreme  courts 
distinguished'  for  its  opinions  on  real'  estate  law,  declared 
that  a  grantor  cannot  contradict  or  retract,  in  any  subse- 
^ent  part  of  his  deed,  a  grant  made  in  the  premises.  In 
Ackcmian  ▼.  Vreelandf  14  N.  J.  Eq.  23,  the  equity  court  of 
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New  Jersey  recognized  the  rale  by  giving  a  deed  of  release 
foil  effect  as  a  conveyance,  although  actually  intended  only 
as  a  partition.  In  Wilder  v.  Davenport^  58  Vt.  642,  the 
grantor  in  a  deed  described  the  land  conveyed  by  metes  and 
bounds,  and  then  added  the  clause  ^Intending  hereby  to 
convey  the  same  lands,  and  no  other,  which  passed  to  me  by 
virtue  of"  (a  certain  mortgage).  The  court  found  as  matter 
of  fact  that  the  parties  only  contemplated  the  land  acquired 
by  the  mortgage.  The  metes  and  bounds  description,  how- 
ever, included  other  land.  The  court  held  that  the  addi- 
tional land  included  in  the  first  description  passed  by  the 
deed.  In  CuUer  v.  Tufts^  3  Pick.  272,  the  grantor  conveyed 
in  terms  an  undivided  moiety,  and  then  added  words  which 
it  was  afterwards  claimed  clearly  showed  that  he  really  in- 
tended to  convey  an  undivided  fourth  only.  The  court  held 
that  if  such  was  the  meaning,  the  clause  should  be  rejected 
for  repugnance.  In  Wilcoxson  v.  Sprague^  51  Cal.  640,  the 
grantor  (Howard)  conveyed,  in  terms,  in  the  granting  clause 
of  his  deed,  all  his  "right,  title,  and  estate  in  and  to  all"  the 
tract  of  land  described,  and  then  next  inserted  the  following 
clause:  **It  is  expressly  agreed  that  the  interest  hereby  con- 
veyed by  the  said  Howard  is  that  only  which  he  acquired  by 
conveyance  from  S.  C.  Bruce."  It  was  found,  however,  that 
Howard  had  acquired  no  interest  by  the  conveyance  to  him 
from  S.  C.  Bruce.  The  court  held,  nevertheless,  that  the 
quoted  clause  could  not  destroy  the  grant,  and  that  all  of 
Howard's  interest  was  conveyed.  In  Green  Bay  etc.  Co.  v. 
Hewett^  55  Wis.  96,  42  Am.  Rep.  701,  the  grantor  (Martin) 
"released,  quitclaimed,  and  conveyed  [to  the  plaintiff]  all 
his  claim,  right,  title,  and  interest  of  every  name  and  na- 
ture, legal  and  equitable,  in  and  to"  the  described  property. 
The  deed,  however,  contained,  after  the  description,  this 
clause:  "  The  interest  and  title  intended  to  be  conveyed  by 
this  deed  is  that,  and  that  only,  acquired  by  said  Martin  by 
virtue  of  a  deed  "  from  one  Evarts.  The  deed  from  Evarts  con- 
veyed only  half  the  land.  It  was  held  that  this  declaration 
of  intent  could  not  weaken  the  force  of  prior  words  of  grant. 

We  think  no  case  has  arisen  before  in  Maine  calling  for  the 
application  or  rejection  of  the  rule.  The  court,  however,  has 
occasionally  referred  to  the  rule  as  an  existing  and  binding 
rule:  See  Pike  v.  Monroe^  36  Me  816;  58  Am.  Dec.  751;  Bate$ 
V.  Foster,  59  Me.  160;  8  Am.  Rep.  406;  BodweU  Q.  Co.  ▼.  Loft^ 
83  Me.  168. 
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This  rule  in  no  way  hampers  the  court  m  seeking  for  the 
real  intention  of  the  parties,  as  to  what  or  how  much  land 
was  intended  to  be  conveyed,  or  as  to  the  extent  and  duration 
of  the  estate  intended  to  be  created  or  transferred,  or  as  to- 
the  various  conditions,  reservations,  or  exceptions  in  a  deed. 
It  gives  full  effect  to  all  words  in  a  deed  explanatory  of  a 
grant.  It  refuses  effect  only  to  language  destructive  of  the- 
grant. 

In  the  deed  under  consideration,  the  grantors  expressly, 
and  in  terms,  declared  that  they  did  ^'  remise,  release,  bar-^ 
gain,  sell,  and  convey,  and  forever  quitclaim  •  •  •  •  all  their 
right,  title,  and  interest''  in  the  land.  They  used  words 
which  for  centuries  have  been  used  in  similar  instruments  ta 
effect  a  conveyance  of  title. '  The  words,  in  themselves  and 
by  ancient  association,  as  plainly  and  explicitly  import  an 
intention  to  cohvey  title  as  any  in  the  language.  The  statute 
(R.  S.,  c.  43,  sec.  14)  enacts  that  such  words  (being  the  usual 
words  in  a  quitclaim  deed)  shall  convey  the  grantor's  title  afr 
effectually  as  any  other  form  of  words. 

No  question  is  raised  as  to  the  identity  or  amount  of  land, 
as  to  the  nature  or  duration  of  the  estate,  as  to  any  condi- 
tion, reservation,  or  exception.  It  is  contended,  howeveri 
that  the  next  paragraph  (the  clause  in  relation  to  the- 
Burleigh  deed,  and  quoted  in  the  statement  of  the  case), 
with  the  circumstances  offered  in  evidence,  completely  nul- 
lifies the  grant  thus  explicitly  and  formally  made,  and 
destroys,  as  an  instrument  of  conveyance,  the  deed  thus^ 
solemnly  framed  and  executed.  If  such  be  the  meaning 
and  intention  of  that  paragraph, — if  such  was  the  purpose  of 
its  insertion  in  the  deed, — we  think  the  rule  above  stated  pre- 
vents our  giving  it  any  such  effect,  and  compels  us  to  reject 
it  as  repugnant  to  the  grant. 

If  it  be  true  that  the  grantors,  in  spite  of  their  explicit 
words,  did  not  in  fact  intend  their  instrument  to  operate  as- 
a  grant,  the  remedy,  if  any,  is  on  the  equity  side  of  the  court, 
by  way  of  a  cancellation  or  reformation  of  the  instrument. 
So  long  as  the  deed  remains  in  its  present  form  uncanceled, 
it  must  stand  as  a  muniment  of  title  in  the  plaintiff,  his 
heirs  and  assigns.  Titles  to  real  estate  are  more  certain 
and  secure  by  being  thus  moored  to  an  ancient  and  well- 
known  rule,  than  by  being  left  to  drift  in  a  whirlpool  of 
conflicting  expressions  of  intention. 

Exceptions  overruled. 
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I^RXDi— C«ircR4DiCT0BS  CLAmM.  —  Th«»  enRMB  ci  1«id  «tuUi»qpiklkin 

•deed  of  all  of  hit  right,  title,  and  interett*  in  the  UncL     Bj  a  suliMqaant 

-dauae  be  dWlared'  that  the  only  rights  tftle,  and  interest  tbai  he  intended 

lo'covv'er  ^vw  tiMtf  dbrivocF  thmuglk  tt  u/etm  dfoed.    IV  wai  trel^  that  the 

4ft  Am.  Re|(  701*.  Whateven  ia  •eafnttae&jr  grMiteii|,eoTenantedw  or  pimniMi 
-oannot  be  restrieted  or  diminished  by  sobseqnent  proviaioaa:  Riim  ^  ilearofj 
16  Me.  309;  68  Am,  Dea  16T,  and  note;  McLtnnon  t.  McDonmU,  78  Gd. 
199;  Tharntm  ▼:  JMviii^v  n9  HL  00:  Titer  fJieT  tUat  c  dlsed  eontaias  vat 
nnanthorlsed  covenant  of  warranty  will  not  impair  its  effect  aa  a  oonwf* 
-aM» el'  tMet  Btokm,.  Bwmn^  9^-  Me«  838^  ▲«  vesnrv«tionior  oKoc|^toiif  in  a 
•deed^  repugnant  to  the  ostate  deacmbed  in»  the  glinting.  oUaise,  i#  f^t 
J^nckm  ▼.  SUarm,  11  Met  312;  45  Am.  Deo.  21Q,  and  note. 
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GoBPOKAXiaii  of  tiiwnly -fiwar  dollars.  {oB«acli.ihartt.  of  its  aiMk^  andaair 

■tockholder  who  wiBbes  it  entitled  to  take  an  addllional  share  of  stoek 

for  every  four  shares  hetf  by  him,  instead*  of  receiving  Bis  dividend  in 

moneys  anci  the  eafmogv  oft'  tha  oopperatioB  are  sniHcient  fa-  pay  the 

li«^it«»d.feB-that  |Murf|aae(:tii<aial  witt.  baioaai  aaeassatytto 

an  aqaaliamaani  ta  pay  foe  tha  additions  which  had  haaa  laada  to 

the  capita],  and  which  had  increased  its  value  at  least  twenty-five  per 

cent  above  tHe  par  value  of  the  whole  stock,,  the  dividend  so  declared  is 

nai  a  stoefe  dividsBKit  but  nnsl  be  treated  as  fneome,  tK>  wttroh  the  lift 

Imti  ate  iai  eatitfadi 

.CaaP€JLATJMML — Xmb  liamm,  Ii«ODBiiiKa  ov  a  Davr  loa  QaPirAO  doea  nal^ 

af  itaelf,  ainoaot  to  an  appropriatioa  to  capital  of  all  the  iaooma  oa 

hand. 
CMnoBurmwB.  — >  Dkvi»s]«o  Ravimaarrmo   Pkovm  n  Ke  Lasa  to  be 

Tsaam  j*  Imuoshi  beoaose  a  stockholdar  is  at  tiberij  te  invast  it  at  par 

ia  stock  which,  is  worth  more  than  par,,il.ha  ia  abo  at  lilMB^  ta  saU.  the 

right  to  subscribe  for  the  stock. 


IL  H%  Qavdi/Mof^  ias  tha  pliUAtifia. 

if,  AftTMim,  Ibr  the  life  ItafnantR 

£•  Merwin^  for  the  remaiadermen. 

HoofBfl^  I.  This  IB  a  bill  brought  Ijir'tlt  traetaes'  tinder 
tte  wiU  of  Benjamin  Sew»ll  finr  inslrvelions  wheihev  a-  div« 
Mend  decUved  bjr  the:  Lndlovr  Manufactoring  GomfianT  ia 
CMjpital  or  incDme,  the  pJaintiffia  hokiing  atock  in  that  company 
avpavt  «0  &laad  tiie  net  hicoraeof  which  ia  limited  by  the 
wili  taoettaki  of  the  deibndantB  iw  lifi9,  withr  remainder  oyer 
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of  the  principal  to  the  others.  The  facts  are  as  follows:  On 
April  26,  1889,  at  a  stockholders'  meeting,  it  was  voted  that 
the  capital  stock  be  increased  by  one  thousand  shares  of  one 
hundred  dollars  each,  and  that  the  stockholders  be  entitled 
to  subscribe  in  proportion  to  the  number  of  their  shares,  if 
they  paid  within  thirty  days.  This  vote  allowed  each  stock- 
holder to  take  one  new  share  for  every  four  held  by  him. 
At  a  meeting  of  the  directors  held  on  the  same  day,  at  the 
close  of  the  stoc!; holders'  meeting,  an  extra  dividend  of 
twenty-five  dollars  a  share  was  declared.  This  dividend  was 
exactly  sufficient  to  enable  the  stockholders  to  pay  for  their 
new  stocky  if  they  were  so  minded.  But  they  were  not  bound 
to  take  the  stock,  and  if  they  preferred  to  keep  the  money, 
and  to  sell  their  rights  to  subscribe  for  stock,  they  could  do  so, 
as  some  of  them  did  in  fact.  On  the  day  after  the  dividend 
was  declared,  the  company  had  a  balance  in  the  bank  auffi- 
cient  to  pay  the  dividend  checks,  except  the  amount  payable 
to  certain  directors,  with  whom  the  treasurer  arranged  that 
they  should  delay  a  few  days,  until  the  balance  was  increased. 
The  earnings  of  the  company  were  sufficient  to  pay  the  divi- 
dend, but  if  they  were  used  to  pay  the  dividend,  then  it  was 
necessary  to  raise  about  an  equal  amount  to  pay  for  additions 
which  had  been  made  to  the  capital,  and  which  had  increased 
its  value  at  least  twenty-five  per  cent  above  the  par  value  of 
the  old  stock.  The  directors  would  testify,  if  material,  that 
they  discussed  the  question  of  a  stock  dividend,  and  under- 
stood that  it  was  not  permitted  by  law,  and  declared  the 
extra  dividend  as  a  substitute. 

The  argument  for  the  remaindermen  is,  that  the  transao- 
tions  of  the  company,  viewed  as  a  whole,  are,  in  substance,  a 
stock  dividend.  It  is  tacitly  assumed  that  the  company  had 
appropriated  its  earnings  to  the  improvements  which  the  stock 
represented  before  the  dividend  was  declared,  and  then  the 
conclusion  is  drawn  that  the  dividend  represented  those  im* 
provements. 

But,  in  the  opinion  of  a  majority  of  the  court,  it  is  evident 
that,  if  we  look  at  either  extreme  of  the  facts,  the  life  tenant! 
ought  to  prevail.  The  dividend  was  declared  as  a  cash  divi- 
dend, and  it  represented  what,  originally  at  least,  were  earn- 
ings of  the  company.  In  justice,  the  earnings  of  the  companj 
ought  to  go  to  the  life  tenants.  If  the  only  thing  to  be  con- 
sidered by  the  corporation  was  the  relation  between  tenants  for 
life  and  remaindermen,  it  would  have  no  right  to  devote  in* 
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come  to  increasing  capital;  if  it  wished  to  increase  its  plant, 
it  would  have  to  do  it  by  borrowing  money  or  by  issuing 
more  stock.  In  fact,  it  has  the  right  to  appropriate  income 
to  permanent  improvements,  because  it  has  a  right  to  manage 
its  affairs  in  the  way  it  deems  best  for  them:  Minot  v.  PainCy 
99  Mass.  101,  106;  96  Am.  Dec.  705;  but  where  the  form  of 
its  transactions  has  not  that  effect,  there  is  no  reason  why 
courts  should  be  astute  to  bring  it  about  The  remainder- 
men rely  upon  the  fact  that,  before  the  dividend  was  declared, 
debts  to  an  equal  amount  had  been  incurred  for  permanent 
improvements.  But  the  mere  incurring  of  a  debt  for  capi- 
tal did  not,  of  itself,  amount  to  an  appropriation  to  capital 
of  all  the  income  on  hand.  The  corporation  was  still  free 
to  choose  how  it  would  deal  with  its  gains.  When  it  did 
choose,  it  elected  to  distribute  them.  If  the  plaintiff  trustees 
had  seen  fit  to  keep  the  money  and  to  sell  their  rights,  they 
could  have  done  so,  and  neither  the  corporation  nor  the  ee$tui$ 
que  trust  could  have  complained.  Of  course,  the  trustees  could 
not  affect  the  respective  rights  of  the  defendants  by  their  de- 
termination. If  they  had  kept  the  dividend,  it  would  have 
been  a  bold  claim  on  the  part  of  the  remaindermen  that  it 
was  theirs  because  the  corporation  was  in  debt  for  additions 
to  capital. 

It  is  suggested  that  the  vote  of  the  stockholders  and  that  of 
the  directors,  taken  together,  made  a  mere  substitute  for  a 
stock  dividend,  as  in  Rand  v.  HubbeU^  115  Mass.  461, 15  Am. 
Rep.  121,  and  Daland  v.  Williams,  101  Mass.  571.  They  made 
a  substitute,  in  the  sense  of  making  a  different  thing  in  form 
and  substance.  A  dividend  of  cash  representing  profits  is 
none  the  less  to  be  taken  as  income  because  the  stockholder 
is  at  liberty  to  invest  it  at  par  in  stock  which  is  worth  more 
than  par,  if  he  is  also  at  liberty  to  sell  the  right  to  subscribe 
for  the  stock.  In  Band  v.  HubbeU^  115  Mass.  461,  15  Am. 
Rep.  121,  the  dividend  in  cash  was  a  mere  form,  and  was  re- 
quired by  the  votes  under  which  it  was  declared  to  be  applied 
in  payment  for  the  new  stock.  In  Daland  v.  Williams,  101 
Mass.  571,  it  appeared  expressly  that  the  company  had  pre- 
viously appropriated  its  profits  to  permanent  improvements. 
Furthermore,  the  court  assumed  that  the  only  alternative  for 
the  stockholder  was  to  take  money  equal  to  the  par  value  of 
the  stock  to  which  he  was  entitled,  or  shares  worth  sixty-three 
dollars  more  than  par;  in  other  words,  that  he  could  not  sell 
the  right  to  take  the  shares  if  he  kept  the  cash  dividend.    Of 
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cmumy  mdn  iham  ^famuMkiBOif,  Hm  cash  dividend  wm  obIjf 
afarnhLaod  4b*mU  daolMriag  it  tnated  it  aa«Mh«kf  fn^ 
wUng.  *' thai  tlM  ire«i«i«r  be  withflrigid  to  reorive  aaid  divi-^ 
dead  hi  pajraMot  tut  tma  tbouBaod  aight  bnariTid  ahaw  ol 
siottk  ia  thia  cooafuqr^  and  to  iaana  atrtlfigft^^w  af  atoek  £v 
said  d^yid^d."  It  waa  aafccoatanifiatPid  tbtttanj  anaahanki 
raaeiva  maoaf.  faoi  aofy  thai  ka  ahauid  tHra  «f«r  a.iiNnnal 
u^^  ta  aaoeif^  moDa^,  and.  iboald  in.  fibci  leaaiva  akaie^  Iki 
the  eaaa  at  bar,  aa  we  have  aaal,  the  yiufita  bad  net  bean  i^ 
pFQ^^daied  t»  iaaipaoyementa^  and  the  eight  to  raaeiipo  tfao 
laoaey  waa  a  subslaBtial  right,  which  waa  expeatad  to  be  ok- 
ereiaed,  and  waa  exeveiaed  in  &at. 

If  the  traateaa  had  aald  tteir  rifffdB,  the  pvoeeeda*  would 
ha^r e  repreaonted  the  detrimani  to  the  old  liiaraa  cauaed  by 
the  iaaoecf  new  onea,  and  woald  have  beloDgad  to  eapitaL  It 
ia  adoittted  thai  tbs  ^ahie  of  thia.  right  belongi  to  the  romaitt* 
4arwmm  JAkkm.  T.  Aliwut  1%  AOm^  i&k  Seolaiaadv.  Aiy- 
diit,  102  Maaa.  542. 

Decme  acoordingljr  

OORPORATIONB  —  StOCK  —  DlYIDKNDB  —  InGRVASS      OV     CAPITAL  —  LlFm 

Tknaut  ahd  RnAnrDViUKAir.  —  The  weight  of  sothority  aeeiur  to  be^  tint 
amclende  «lermd  from  the  eannge  ef  the  eempm^  ae  nnUter  whtm  wmek 
•earnings  were  realized,  belong  to  the  life  tenant^  if  they  were  dodared  dor*' 
iag  the  eziatenAe  of  thft  estate^  area  though  they  an  atock  dividends:  Kote 
to  Gibbons  t»  Mahon,  54  Am.  Repu  264;  Estate  qfSmUh,  140  Pa.  St  344;  ante, 
p.  237,  and  note.  But  aee  Oliver's  EskUe^  130  Pa.  St.  43;  29  Am.  BL  Sep. 
804|  andnetab 


RiGB  V.  Sanders. 

(162  MA88AOB178BTT8,  10&] 

Gbahtss  Who  Assumks  and  Aorbbs  to  Pat  Two  MosroAoai  made  hf 
the  grantor  ef  the  lande  granted  nndertakee  to  relieve  the  giantm  aot 
mH/f  Cnm  penoni^  liabiMly  far  the  debt,  but  abo  tnm  all  liability 
vader  the  mostgagesi  and  if  the  grantor  has  aneh  an  iDtereat  ia  the 
property  ae  to  be  actually  damnified  by  the  failure  to  remove  the  mort- 
gagea,  he  may  recover  his  actual  damages,  notwithstanding  he  haa  been 
relieved  fVt)m  personal  liabflity  upon  the  debt. 

IdAvni-fr  ov  (rRANTsa  BOB.  NOT  DiacHAROTNa  MoRSQAOB.  — If  agnHftas 
agrees  to  pay  two  nsertgagea  made  by  the  grantor,  and  failiiig  topaf 
the  one  which  first  falls  due,  the  property  is  sold  therennder  and  the 
mortgage  thereby  paid,  the  grantor  is  entitled  at  once  to  maintain  an 
aetion  for  the  failure  to  pay  the  mortgage,  though  the  seoond  muitgage 
irnetyet  dae,  beoanse  it  was  the  dnty  at  the  grantee,  hf  paying  off  tfae 

*     amt  Bwrtgage,  to  make  the  aeearity  of  the  seoead  goad^  aad 
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hmwA^m  agowfe  tiM  mmmaa/kB  tlMrcfai  and*,  Md  'Mm 
i||isjHi9r  heihaaaMniiikW  lb*  aaasMl  ncrlHiige. 
8n-air.  — A  Claim  io&  Ukuqduiatkd  IXiMifixs  lor  «  bMach  of  tnatwofc 
oannoi  be  set  off  a|;aiiuit  another  claim  of  the  same  charactac 

AcTSOi  4o  maoFer  for  »  breach  of  ti»  defendanl'B  sgvie- 
AosBMinM  and  paj  iiix>  mort^ag^  made  bf  the  fiaintiff^ 
and  whftck  the  drntrndant  agreed  to  pay  aa  pBsri  of  the  caa» 
mberatien  lor  the  tranafier  to  faim  of  tiae  hiada  aalgeei  lo  each 
HiertB'gea.  Wheo  the  first  jnfirtgage  becadne  dne,  the  laiwV 
gigee  deflui&iked  payneui,  avid  theicafiler  aidd  the  pnpertf 
Ml  aatiaCftctien  of  the  deht,  leering  the  aeeond  aaortgage  atitt 
anpaid,  but  not  yei  due.  Th^  defendaairt  claiaBod  aa  a  aet-off 
daaiagea  resalting  to  him  from  the  pJajntifTe  failure  to  paj 
the  nuortgage  on  aaother  teast  of  land  which  the  plaintiff 
had  agreed  h»  paj. 

8.  T,  Field,  for  the  plaintiff. 

B.  Sanderij  pro  ak 

KjMmhvejx^  S.  By  aeeepting  his  deed  from  the  phrrniiir^ 
the  defendant  aBsained  aiid  agreed  to  paj  two  mortgagee,  of 
which  one  was  then  overdue,  and  the  other  was  payable  by 
inetaHiBente  to  beooaie  doe  in  the  future.  It  was  a  eiiigle  but 
difieible  eontract,  containing  a  ppomiee,  first,  to  pay  one 
loertgage  inmiediately,  and  eecondly,  to  pay  tlw  other  when 
it  ehonkl  become  dve.  In  prooeedinge  to  recoTcr  damagee 
foft  a  breach  of  the  eontract,  each  part  cf  it  ehoold  be  eon- 
adored  eoparately.  It  ie  agreed  that  there  has  been  n» 
breach  as  to  the  eecond  mortgage,  and  damages  ean  bo 
recovered  in  this  action  only  for  neglect  to  assunro  and  pay 
the  first  oMwtgage.  The  plaintiff  claims  daBiages  of  two 
kinda:  1.  Thooe  rosuttiyg  from  the  defendant's  failure  to 
refieve  bina  from  personal  liability  on  the  mortgage  debt; 
and  2.  Those  growing  out  of  the  defendant's  neglect  to  ob- 
tain a  discharge  of  the  firet  mortgage,  whereby  the  plaintiff 
has  been  deprived  of  a  benefit  which  should  have  resulted 
to  hia  security  for  the  payment  of  the  second  mortgage. 
If  he  can  recover  only  for  the  failure  to  relieve  him  from 
liability  on  the  mortgage  dt^bt,  the  damage  should  be  only 
nominal;  for  before  the  action  was  brought,  the  mortgage 
was  foreclosed,  and  the  debt  was  paid  from  the  proceeda 
of  the  aale  at  the  mortgaged  property.  If,  on  the  other 
hand,  he  can  recover  on  account  of  the  defendant's  neglect 
to  do  that  which  would  have  worked  a  discharge  of  the  first 
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mortgage,  it  does  not  appear  that  the  asfleasroent  was  erro* 
neous.  Our  deoision,  therefore,  must  depend  upon  whether 
a  grantee  in  a  deed,  who  assumes  and  agrees  to  pay  a  mort- 
gage on  the  property  conveyed,  undertakes  thereby  to  termi- 
nate  the  vital  existence  of  the  mortgage,  or  only  to  cancel  the 
mortgage  debt,  so  far  as  it  is  a  claim  against  individuals, 
without  discharging  the  mortgagee's  lien  upon  the  land. 

One  who  assumes  a  mortgage  in  such  an  agreement  takes 
upon  himself  the  burden  of  the  debt  or  claim  secured  by  the 
mortgage,  and  there  is  no  doubt  that,  as  between  him  and  his 
grantor,  he  becomes  the  principal,  and  the  latter  merely  a 
surety  for  the  payment  of  the  debt.  It  is  said  in  many  casea 
that,  primarily,  the  mortgage  is  a  charge  upon  the  land;  but  it 
would  1)0  more  accurate  to  say  that  it  is  made  primarily  a 
clKtrge  upon  tlic  purchase-money  reserved  by  the  grantee  to 
pay  it:  Thayer  v.  Torrey^  87  N.  J.  L.  389.  The  relation  of 
the  parties  and  the  nature  of  the  contract  are  the  same  as  if 
the  entire  consideration  bad  been  paid  to  the  grantor,  and  he 
had  theu  taken  a  part  of  the  money  sufficient  to  pay  the 
mortgage,  and  had  intrusted  it  to  the  grantee  upon  his 
promise  to  carry  it  to  the  mortgagee  and  pay  it  over  in  satis- 
faction of  the  mortgage.  Performance  of  the  promise  would 
concel  the  mortgage,  and  leave  the  estate  discharged  from 
the  lien.  If,  as^  a  part  of  the  contract,  another  portion  of  the 
consideration  had  been  paid  by  giving  a  second  mortgage  on 
the  property,  the  discharge  of  the  first  mortgage  by  payment 
of  the  money  as  agreed  might  be  a  very  important  part  of 
the  arrangement,  without  which  the  second  mortgage  would 
be  valueless. 

In  assuming  the  mortgage,  the  grantee  undertakes  to  re> 
lieve  the  mortgagor,  not  only  from  personal  liability  for  the 
debt,  but  also  from  all  liability  under  the  mortgage.  If  the 
mortgagor  were  released  from  the  debt,  while  the  mortgage  was 
allovved  to  remain  a  binding  contract  enforceable  against  the 
land,  he  would  still  be  liable  on  the  covenants  and  agreementa 
contained  in  the  mortgage.  The  implied  contract  would 
not  be  performed  so  long  as  the  mortgage  was  outstanding 
as  a  valid  instrument  upon  which  the  mortgagor  could  in 
any  form  be  liable.  None  of  the  cases  which  have  come  to 
our  attention  imply  that  the  payment  to  be  made  by  a 
grantee  in  such  a  case  is  anything  less  than  an  ordinary  pay- 
ment, which  works  a  complete  discharge  of  the  mortgage. 
The  reasoning  upon  which  it  is  held  that  the  damage  to  be 
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recoyered  for  a  breach  of  sacb  a  contract  Ib  the  amount  of 
the  DMH-tgage  debt,  if  no  part  of  it  has  been  paid,  and  the 
authoritiee  cited  in  rapport  of  that  doctrine  rest  upon  the 
ground  that  an  absolute  payment  should  be  made.  And 
where  there  is  an  express  agreement  to  pay,  the  word  "  pay  ** 
is  used  in  its  usual  sense:  Braman  y.  DowBe^  12  Gush.  227; 
Furnas  v.  Durgin,  119  Mass.  500;  20  Am.  Rep.  341;  LoeU  ▼. 
JTomer^  131  Mass.  93;  41  Am.  Rep.  199,  and  cases  cited.  It 
follows  that,  in  an  ordinary  case  of  this  kind,  if  a  grantee 
who  has  assumed  a  mortgage  should  procure  from  the  mor^ 
gagee  a  discharge  of  the  mortgagor  from  personal  liability 
upon  the  debt,  and  leave  the  mortgage  still  in  force,  he  could 
be  sued  by  his  grantor  for  a  breach  of  his  contract^  and 
nominal  damage  could  be  recovered  if  no  actual  damage  was 
shown.  If  the  grantor  had  such  an  interest  in  the  property 
covered  by  the  mortgage  as  to  be  actually  damnified  by  the 
failure  to  remove  the-  mortgage,  he  might  recover  his  actual 
damages  notwithstanding  that  he  had  been  relieved  from  per* 
Bonal  liability  upon  the  debt 

In  the  case  at  bar,  the  plaintiff  suffered  no  actual  damage 
by  reason  of  his  liability  upon  .the  debt,  for  that  was  paid  by 
a  sale  of  the  mortgaged  premises;  but  under  the  second 
mortgage  he  had  security  on  the  property  for  his  liability 
named  in  that,  and  he  was  interested  in  having  the  first  mort- 
gage satisfied  and  discharged  for  the  improvement  of  his  se- 
curity. As  a  direct  result  of  the  breach  of  the  contract,  he 
was  deprived  of  that  security.  The  damage  which  he  has 
Buffered  is  not  too  remote,  but  must  be  presumed  to  have 
been  contemplated  by  the  parties  when  they  made  their  con- 
tract 

The  only  remaining  objection  to  his  recovery  of  this  dam* 
age  is,  that  it  is  uncertain  whether  he  will  ever  be  required  to 
pay  the  debt  covered  by  the  second  mortgage.  But  there  is 
much  authority  for  holding  that  this  fact  can  make  no  differ- 
ence in  favor  of  one  who  has  failed  to  perform  his  contract 
The  defendant  should  have  paid  a  sum  of  money  which  would 
have  given  the  plaintiff  perfect  security  for  the  payment  by 
the  defendant  of  the  debt  upon  which  the  plaintiff  is  liable. 
The  plaintiff's  cause  of  action  for  this  breach  has  already 
accrued.  There  can  be  but  one  recovery  upon  it,  and  all  his 
damages  must  be  assessed  now.  He  was  entitled  to  a  secu- 
rity  which  would  have  been  perfect  for  the  amount  of  the 
debt    Through  the  defendant's  fault  he  has  no  security.    His 
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«p  t»  «nd  'not  •emeeAitig  tbe  tnnooot  49f  ffhe  (MM  wwwiiaJ. 
MhhrUfe  w.  Jlfyftoti,*S  Bam.  &  AAol.  7?1;  BrMvn  w.  Siiwiift,  9 
Bred,  ft  B.  18;  HomM  w.  Yfmng^i  Bam.  4k  C  2W;  CvweMorvf^ 
SaJ^d,  9  Maea.  ft  W.  <67;  Lmi^mspw.  Aiwwi,  tl  Ommi.  IfV; 
Aift  ▼.  MebMn^  17  Johns.  S89;  Jm  tv  Negm^  7  W«nd.  489; 
0ro/M  ▼.  KMm,  4  Vt  im;  mhm  w.  StOmeU,  9  Ohia  8t  4Sf; 
76  Acq.  Dee.  477;  Aotrt  ▼.  Algar,  <4  Iowa,  71;  11  Am.  Sa^ 
1S8;  Sim  ▼.  ifW,  2»  Mo.  27i;  £aeb  ▼.  Sawmr,  111  Han.«i; 
41  Am.  Bep.  19f  • 

Tba  principle  f ivfolwd  ia  tba  vama  aa  Ikat  bi  fWiMt «. 
Amc^h,  119  Maat.  809,  wad  olliar  wmtlar'eaasa.  In  thai  «aaa 
it  waa  ameertaitt  ^hetber  the  plaintiff  maaid  ever  ^be  «allai 
apon  ta  pay  amy  pait  af  %he  laroneT  wliich  be  veeoveaed,  far 
llie  iiota  nmght  ha  paid  by  aaale  af  (he  'laiid  under  the 
gage.  We  are  of  opinion,  therefora,  idbat  tfia  plaintiflr 
rightfdHy  allowed  ta  aeoa^vr  damagea  for  (he  'loai'rf  Ua 
i1tj%  «aofied  %y  the  defeadaait'a  «e|^eot  ta  pufci'i  kiB 
tract. 

The  Jefendnnt  camicft  aiaintain  liia  daciaraUan  ia  oeUofll 
The  aicftian  wa«  brooght  (e  vaeoaer  onliqwdated  dainagga  fbr 
a  ^breach  'Of  ooRtract,  amd  the  dlaim  aowg^  ta  be  adt  off  la  of 
the  aame  Icind,  and  ia  tiift  ^viftfaMi  the  atatato:  Fidi.  fltada.,  a. 
108,  aeoB.  S-V. 

Jad^neaft  affimad 


nam  Dta.TM%  aad  Wnxux  Aixaa,  21^  diaMoftad  froa  ths 
<q^inioiL  Thejr  iniisted  that  the  opinion  of  the  mAJority  of  the  eourt 
foanded  opon  a  misoonceptAon  cjf  the  nature  of  the  oontraet  of  the  defend^ 
taltt  that  'that  ■eontraet  wee  nenlj  mpereoiial  oaritiirt  %y  tbe 
with  the  plaintiff  to  pay  the  mortgage  debts  when  they  should  beoom^  i 
aUv  ao  ihit  itbeiOaiatifl;  mhi^  had  paited  i«ith  JUs  iatensat  ia  JAm  laad. 
should  not  be  oalled  npoa  to  p^  then^  hnt  should  be  discharged  iron  per* 
scnal  liability^  that  though  the  first  mortgi)ge  debt  was  payable  on  demaiii, 
and  a  right  df  wjthwsHnmea  immediately  totbe  phuntiff  when^ilM  defondhiil 
r^aead  ta  fiay  lk»  yak  M  JMeh  Mb*  had  l>eeB  anMBed  bataaa  ifl 
bnM«fattoihe9hiia*iffliadiiu»iDSMs<al  aotian  an  aaaoadkaC  thatflaH 
gage;  thai  as  AOthiog  was  due  tm  the  debt  aecurediby  the  aeoond  Movtga§% 
the  piaiutiff  had  not  acquired  any  cause  of  action  on  account  of  the  faflura 
ta  pay  it;  that  if  the  defvndant  &onld  pay  the  aecond  mortgage  arhen  # 
heeama  4iie,  Im  waald  fiflly  fw^'imiu  lus  pi  siiiias,  and  it'aoald  ant  ya*  te 
kaaam  that:ha  wwdd  nai  <iono. 

XaAaii.irr  ar  OaaiiBn  Wiao  AanrMW  Taa'Pisinair  avlfoKiQAaa.'—  Zhia 
qnestioo  ia  dinniMMid  in  JUapuorth  v.  DirmMkr^  13  JC  J.  Sg.  OS^  78  Aoii 
Den.  09,  and  particularly  note  72-M).  See  also  ^{(Totl  ▼.  Corrigam^  HTB.Ti 
S57;  TS  Am.  Bt.  Itep.  008,  and  note.    Where  ttie  giantae  aasnmad  a 
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8CXSQIV  —  UjruitoiMnn  Buk] 
a  Ixreach  of  oontraefe  «uuiofe  be  dnads  ths  ■al^iMi  of  «  aii^ll  oiUior  «  a 
eonrk  of  4aw  or  equity:  Smia  lu  JfoiAiaptoii  tf.  (7a.  Yl  McL  12;  100  Am. 
Bm.  «t,  aaatMlo.    lalVrfef  ▼.  tCteper.'fBKy.  286,  ititaMndedehftt  whoa 

TfAuMlriV  k  «  MMMlfleift,  or  iudlfwit,  a  donma  for'anfiqaiafltod  dam* 


JMMiaiiuii»»jiyd 

FannnpAL  n  Liaha  jdqr  jnoaa  aits  JkAmmjarr 

Hn  AosNT  in  effeotang  a  tale  of  a  tnust  of  land*  thoagk  ho  did  aot 
'kaow  off  Bor  oafhoriaB  radh  represenlfcatiooa. 

BHrnHRM.  aii»  Aoamr, — On*  ^l¥m  Bfuiig  Atfomea  -va  M Asn  a  fbus 
■aowHB  gawatiaia  ■«■  na  ItanBBi^aiMhhoaioiiiiBaadoiDa. 

FaiaciFAL  .AMP  Aonnr  — LiaBaiTr«v.fanHarAi.«QftliaA0D<iv  AMara.. — 
There  is  no  distinction  in  the  matter  of  rosponsibilii^  forirtnd  ketatoon 
an  agent  anfhorised  to  do  Irasloess  generall/  and  an  agsat  emplotyod  to 
'Ooadaeta<nitgle  tiausoutton,  if,  in  asofa  ease,  he  ia  aotmgin  the  bnsi- 
■aai  ferariMoh^  wasasiyiuyadliyttho  gwamyd,aadtwid  fiil  aalfcwitj 
♦ooonfflote  tha  traaaaatiaa* 

PaiHCIPAIi  AND  AaCMT. — VttJtun^AJ.MAicmrfmT^mnAwm  ImAmnvrnp  mn  PnTfTT 

AND  'Fbaudulxmt  HavRssiNTATiONa  by  hia  agent  to  effeot  a  aals  af 
hnd  by  pnittugtfarttfae  principal  told  the  pnrobaaer,  before  fhe  sale 


J.  N.  MmiAM,  M.  L.  BawMet,  mnd  /.  O.  Bwrhe,  lor  flie 
dofendanlt. 

C  Cowley^  for  the  plaintiffl 

DiByxN%  J.  Thojo  Msm  ^yiiiniini  thai  the  pwehafle^aoer- 
tain  Icact  of  iaod  ia  Canada^  ia  mhidk  pitfchBae  the  plaintiff 
alleged  .faimaelf  to  havw  laeaa  deoeiiwd,  waa  aaade  thvoagh  ottO 
RockveU,  who  acted  aa  the4(eent  lor  the  'de&Adant;  mmd  that 
the  plaiotiff  was  4eoeived  by  the  japMBeatatione  made  kf 
fiock  well  that  the  land  was  of  the  value  <tf  iwelve  hoadred 
daliara,  oontained  a  large  amouiit  of  tio^ber,  and  mmmiJBemui 
to  a  flooidahing  village,  which  repraeentatioDB  fpese  faJae. 
There  waa  also  evideaee-that  Bookwell  Biade4heae  tepreaenta- 
tieQaaa.thei^aiaf  the  defendaQt.  Sockwell  alao  testified 
that  tbedelendant  made  iheae  represeatationa  to  bim,  that 
ha  thevefoie  duade  theia  to  the  plaiatiff,  and  that  before  the 
oonvojranee  was  made  he  informed  the  defiandaotthat  he  had 
so  made  them.  While  the  atatement  as  to  the  value  of  the 
^land   might  be  treated  as   an  expression  of  opinioUi  only 
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those  in  reference  to  the  locality  of  the  land  and  the  amount 
of  timber  on  it  were  statements  of  fact  of  importance  to  any 
one  proposing  to  purchase  it;  nor  does  the  land  appear  to 
have  been  readily  accessible,  so  that  their  accuracy  could 
have  been  tested  by  tlie  plaintiff.  The  defendant  denied 
that  he  ever  made  any  representations  concerning  the  con« 
dition  or  location  of  the  land,  and  offered  evidence  that  at  the 
time  the  conveyance  was  made  by  him  he  informed  the  plain- 
tiff that  he  had  never  seen  the  land,  and  knew  nothing  about 
it  except  what  he  had  been  informed. 

The  defendant  requested  the  court  to  instruct  the  jury  as 
follows:  *'l.  If  the  jury  shall  find  that  Rockwell  was  the  agent 
of  the  defendant  in  selling  the  land  in  question,  and  that  as 
such  agent  he  made  the  misrepresentations  relied  on,  and 
that  after  the  same  were  made,  and  at  the  time,  but  before  the 
deed  of  this  land  was  delivered,  the  defendant,  in  answer  to 
inquiry  made  of  him  by  the  plaintiff,  replied  that  he  had 
never  seen  the  land,  and  knew  nothing  about  it  except  what 
had  been  told  him,  and  the  plaintiff,  without  further  inquiry, 
accepted  the  deed  and  paid  the  consideration  agreed  on,  he  can- 
not recover;  2.  If  the  jury  shall  find  that  Rockwell  was  the 
agent  of  the  defendant  in  selling  the  land  in  question,  the 
plaintiff  cannot  recover,  unless  it  is  proved  that  the  defend- 
ant  was  privy  to  or  adopted  the  misrepresentations  relied  on.^' 

The  court  declined  to  give  these  instructions,  and  instructed 
the  jury:  '*If  the  defendant  employed  and  authorized  Rock- 
well to  sell  the  land,  and  in  pursuance  of  that  authority 
Rockwell  sold  the  land  and  did  induce  the  plaintiff  to  buy, 
and  made  false  and  fraudulent  representations  about  the  land, 
upon  which  the  plaintiff  relied  and  which  induced  him  to 
purchase,  I  shall  instruct  you  that  the  defendant  would  be 
responsible  for  that  fraud,  notwithstanding  there  were  no 
instructions  given  to  Rockwell  by  the  defendant  which  au- 
thoriied  him  to  make  fraudulent  representations,  and  not- 
withstanding the  defendant  did  not  know  that  he  practiced 
those  firaudulent  representations.  Employing  him  as  agent, 
or  as  his  agent  to  do  that  thing,  he  became  responsible  for 
the  methods  which  his  agent  adopted  in  doing  that  thing. 
•  ...  If  the  representations  were  false  in  fact,  and  Rockwell 
had  no  knowledge  personally  of  the  truth  of  these  represen* 
tatiuns,  but  derived  his  information  from  others  upon  those 
facU,  he,  or  the  person  for  whom  he  was  acting  as  the  agent 
in  the  same,  would  be  liable  to  an  action  for  deceit." 
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The  first  instruction  requested  and  refused  should  not  havo 
been  given.  It  was  an  instruction  on  only  a  part  of  the  evi- 
dence, and  omitted  entirely  any  consideration  of  the  important 
testimony  of  Rockwell  that  he  made  the  false  representations 
acting  as  the  defendant's  agent,  and  upon  his  express  author- 
ity, and  also  that  the  fact  that  they  had  been  made  was  com* 
municated  to  the  defendant  before  the  transaction  was  closed 
by  the  payment  of  the  purchase-money  and  the  making  of 
the  conveyance.  Even  if  the  testimony  of  Rockwell  was  de- 
nied by  the  defendant,  and  controverted  by  other  evidence, 
the  instruction  asked,  if  given,  would  have  led  the  jury  to  in- 
fer that  it  was  unimportant  for  them  to  consider  this  evidence, 
and  that  the  mere  fact  that  the  defendant  made  the  remarks 
testified  to  by  him  at  the  time  of  passing  the  deed  would  pre- 
vent the  plaintiff  from  recovering,  while  it  might  be  also  that 
the  plaintiff,  in  completing  the  transaction,  depended  upon 
the  false  and  fraudulent  representations  of  the  defendant's 
agent  made  at  the  defendant's  own  instance. 

The  contention  of  the  defendant  is,  that  the  plaintiff  hav- 
ing been  put  upon  his  guard  by  this  conversation,  he  was 
affected  by  all  the  knowledge  which  he  might  have  obtained 
if  he  had  inquired  further  and  elsewhere.  But  the  defendant 
did  not,  in  the  conversation,  in  any  way  repudiate  the  repre- 
sentations of  Rockwell,  assuming  them  to  have  been  made, 
or  put  the  plaintiff  on  inquiry  as  to  the  correctness  of  them. 
On  the  contrary,  the  natural  inference  would  be,  that  the 
defendant  adopted  them,  although  he  disclaimed  personal 
knowledge.  If  it  is  true  that  these  statements  of  Rockwell 
had  been  falsely  and  fraudulently  made,  and  especially  if 
made  on  the  authority  of  the  defendant  himself,  and  if  they 
had  induced  the  plaintiff  to  make  the  purchase,  the  defend- 
ant cannot  extricate  himself  from  responsibility  therefor  by 
such  a  disclaimer. 

The  instructions  of  the  court  upon  the  second  request  for  a 
niling  —  which  was,  in  substance,  that,  even  if  Rockwell  was 
the  agent  of  the  defendant  to  sell,  the  plaintiff  could  not  re- 
cover unless  it  was  proved  that  the  defendant. was  privy  to  or 
adopted  the  misrepresentations  relied  on  —  made  the  defend- 
ant responsible  for  the  false  and  fraudulent  representations  as 
to  the  land  made  by  Rockwell,  if  Rockwell  was  employed  by 
the  defendant  to  sell  the  land  as  his  agent,  notwithstanding 
Rockwell  was  not  authorized  to  make  them,  and  notwithstand- 
ing the  defendant  did  not  know  that  he  had  made  them  until 
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flftof  'tli6  'Connpe^mO'.  The^r  bcM  ttMit  Ifco  dofondaaiy  'by  em- 
ploying Bookw«ll  tm  \ttB  agent  le  imnke  tbe  vale,  beeaaie  fe- 
BpcmsiUe  for  Hbm  BMllbedB  'w'Ineli  %«  aA^pted  in  vcAolrDg.  The 
defen^amt  'cea^ivia  tlnlt  flodkipeU  wms  a  apeoiaS  vgant  op^^ 
an4  4km,%  «8  biB  aathorilj  eslenABi  m\j  %t>  tflw  aala  of  thia 
Bingle  tract  «f  4ani,  the  deisiida&t  la  Bot  fUBpunaHile  in*  wmr 
repi'eaerttoCiacia  itockweH  im^t  ha^re  auula  wW<Ai  ha-<fid  not 
ant  borne. 

Tbe  eaaaa  In  whieh  wl  ilMtndtion  baa  iieou  nnda  iKk  tfw  i^ 
sponalMlityef  a  prfuatpal  far  Kheacita'af  ■general  afni  df  apuuial 
agetrtfl  ore  these  wbero  Dhe  vpeetal  agent  ^d  not  Imv^  and 
was  ncrt  he^M  'ont  oa  Inmng,  fall  aotlKirH^ia  d»  that  wAAdk 
he  mtdertCKA:  to  do,  amd  'w4iere  ^fme  deaBng  wilh  hiao  waa  n* 
formed,  or  alNRild  ha;fo  Tnfomed  himself,  af  the  limifeatHMia 
of  his  awlborrty«  There  ia  uta  ^fiatrnetion  in  tlie  mtfttw  «f  v^ 
sponaibvK^  for  the  fraud  of  an  agent  anpMioriaBd  to  do  boBH 
nesB  generB^ll  J,  'and  df  -an  'Vgevft  eniplo3Fed  to  'oondaot  m  aingla 
transaction,  if,  in  e^tiver  oase,  'be  ia  aietnrg  m  Ae  fawineaa  'far 
which  he  iraa  enphiyed  hj  tbe  pnndpal,  and  had  fall  tin* 
thority  to-ocFffnfde^  tbe  tranaaetion.  While  tAieprmcipal  mar 
not  havo  aathoPRed  the  pai^ular  not,  lie  brae  pnt  (Hia  agent 
in  hia  place  *to  nMike  ^he  Bale,  and  «inat  be  reaponaHftleiariffie 
nMrnner  in  whicfh  he  liaa^oodiQeted  bomaelf  vn  domg  the  buai- 
nesB  which  the  prindipal  imtraiMpod  tO'hini:  Benj«innn<on  8alea^ 
8d  Am.  ed., Bee.  4Sb.  Thevnle'thaft  aprineipal  ia'fiablo  oMIIj 
for  tbe  neg]«et,'fratid,  deceit, 'or  cMier  am>ngfcil  caotcf  fatangenl^ 
althongh  the  prinoipal  did  nni  m  faokantborisellie  praotioe 
of  anch  nets,  is  f^faoted  with  appvobation  by  'Chief  Jnattoa 
Shaw  m  L9dte  t.  Stmrm,  1  liet.  ^60;  «5  Am.  Dec.  J8S.  That 
a  prlneipal  is  liaMe  for  the  Mae  rapreaevtaffioan  kjS  hia  ^agetit^ 
although  pevBonally  imiocoHt  irf  the  frafod,  i»  said  by  Mr. 
Justice  Hoar,  vn  WkUB  t.  Smwyer^  1>6  On^,  88t,  SN,  te  be 
settled  by  the  clear  weight  of  authority. 

In  the  ease  at  bar,  #  the  falas  reprasentiliiona  were  made 
by  RoekweH,  they  were  made  by  faka  while  acttng  within  the 
scope  trf  his  «at;hority,  in  nalrnvg  a  sale  ef  famd  whieb  Hia  de- 
fendant employed  him  to  adll,  and  iHie  inMnotion  properiy 
held  the  defendant  answerable  for  the  damage  eoeaaaaned 
thereby:  Lothrvp  v.  Jidoma,  183  Mass.  471;  48  Aw.  Kep.  ftSt. 
The  defendant  trrges  that  «ven  if  ie  aA  action  of  oautrad 
the  false  representotionB  of  Rodtwell  -aa  bia  «gent  nsi^t 
der  the  defendant  responsible  as  tbe  prineipal,  bo  oanmeN 
be  made  responeibOe  in  an  ^action  -of  tort  for  deeeiti  «od  thai 
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in  such  action  th*  mittrdpraaentatioa  moat  btpvoTed  tafaave 
been  thai  of  the  principai.  It  is  aufficieni.  to  say  that  uo  suxth 
]M)int  was  presented  nt  the  trial,  nor  do  «e  consider  that  aaj 
4inch  distinction,  ejciata. 

If  the  inBtrnciian  ^if  the  nepnesentatioos  were  false  in 
C=LCi,"  eic,y  is.  to  be-  tneated  as  an.  abstract,  proposiiioa,  in** 
tended  to  cover  Uie  whole  case,,  and  fully  to  state  uaider  what 
circumstances  the  de&ndant  would  be  reepoasible,  it  would 
be  obviously  erroneous.  It  does  not  require  that  the  repre^ 
sentations  should  be  fraudulent  as  well  as  false,,  and  it  does 
not  contain  the  additional  and  necessary  element  that  the 
fWfitiff  shecrM  ha^e  been  roteled  and  deceived  by  them.  It 
is  not,  however,,  to  be  thus  treated,  but  must  be  considered  in 
fis  contiection  with  the  part  of  tlie  case  aiid  the  subject  upon 
which  inatructiona  had  been  asked.  Both  sidea  had  tried  the 
case  upon  Htm  assumption  thst  Rockwell  hud  made  state- 
ments that  were  false,  and  that  were  also  fraudulent,  either 
as  regarded  hinaself  or  the  defendant.  Rockwell  had  teati- 
fiad,  an  behalf  of  the  plaintiff,  that  he  had  made  these  repre- 
«niation«  upon  the  auihoriiy  of  the  defendant,  and  upon 
hrformatioiT  derived  from  him,  which  statement  had  been  de- 
nied by  the  defendant.  The  instructions  asked  related  solely 
to  the  question  of  agency,  and  do  not  themselves  use  the  word 
"false"  or '^fraudulent,"  but  only  the  word '* misrepresenta- 
tions." The  instruction  given  in  response  to  the  request  was, 
that  the  defendant  would  be  liable  for  false  and  fraudulent 
repreaefitfttTons  made  by  Rockwell,  if  he  employed  him  to  sell 
the  land,  and  if  the  lai.ter  made  them  under  the  defendant's 
auAhorit^  in  aeUing  it.  The  correctness  of  the  inetroctions  on 
this  point  we  have  already  considered.  When,  therefore,  the 
presiding  Judge  dealt  with  the  liability  of  the  defendant  for 
representations  made  by  Rockwell  on  the  information  of 
others, — the  only  information  of  Roekwell,  so  far  aa  the  case 
ahowB^  bein^  derived  fW>m  the  defendant, — he  was  dealing 
with  false  and  fraudulent  representations,  by  which  the  plain- 
tiff was  deceived,  although  in  auch  case  the  falsity  and  fraud 
would  be  those  of  the  defendant  acting  through  Rockwell  as 
his  instrument.  The  part  of  the  case  to  which  this  instruc- 
tion as  well  as  the  former  ones  relate  assumes  that  the  rep- 
resentations were  of  such  a  character  that  the  defendant  was 
liahle  therefor,  if  he  was  liable  for  the  misrepresentations  of 
Rockwell.  Whether  those  representations  themselves,  in  the 
jterms  io  which  they  were  made,  were  sufficient  to  make  the 
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defendant  liable  belonged  to  another  part  of  the  case,  not 
then  under  discussion,  and  to  facts  as  to  which  appropriato 
instructions  were  given. 

It  is  not  a  fair  interpretation  of  the  last  instruction  to  boldp 
as  the  defendant  contends,  that  it  would  allow  the  plaintiff 
to  recover  if  there  had  been  a  representation  erroneous  in  fact, 
and  yet  not  knowingly  so  made,  either  by  Rockwell,  or  by  the 
defendant  acting  through  Rockwell^  nor  do  we  think  it  oonld 
have  been  so  understood. 

Exceptions  overruled.        

AoKNOT — LiABiLrrT  OP  Principal  vor  FRAmM  op  Aormt.  —A  prinoiiMl 
is  reaponsible  for  the  frauds  and  misrepresentatioos  of  his  agent  within  ths 
scope  of  his  authority:  Busch  r,  Wilcox,  S2  Mioh.  336;  21  Am.  St.  Rep.  563; 
Du  Souchet  r.  DiUcher,  113  lad.  249;  NichoU  v.  Wadsworth,  40  Minn.  547. 
This  rule  ha^i  been  applied  to  frauds  committed  by  agents  in  sales  of  realty: 
GrimocM,  t.  CMbhie,  126  Pa.  St  353;  12  Am.  St.  Rep.  878,  and  hole. 

In  Darner  t.  Lyoiu  36  Mian.  427,  however,  where  one  who  had  been  con- 
stituted a  special  agent  for  the  sole  purpose  of  selling  lot  5  frandnlently 
showed  the  purchaser  lot  7,  representing  that  it  was  lot  5,  and  the  purchaser* 
relying  upon  such  representation,  purchased  lot  5,  and  reoeiTod  a  deed  there- 
for, supposing  that  she  had  a  deed  to  the  lot  pointed  out  to  her  by  the  agents 
it  was  decided  that  the  purchaser  could  not  recover  of  the  owner  the  differsnee 
in  value  between  the  two  lots  as  damages  for  the  agent's  frands,  it  not  hav- 
ing been  shown  that  the  principal  ever  knew  of«  anthoriwd,  or  ratified  the 
fraud. 


Mayo  v.  India  Mutual  Insuranob  Company. 

[162  MassaCHUSBTTS,  172.] 
ARINR  IrHVRANOB.  —  IlfSURANOR  AOAIltST    "  TOTAL    LO08  ORLT  "   OOTBM 

CoNSTRUcnvB  Total  Loas. 
ARivB  IvBU RA VCR.  —  Insuranob   "Frrb  of   Partial  Loos'*  Ootsrs 
CoNSTRiTCTiVB   ToTAL    Lo68   exceeding  one  half  the  insured  valne^ 
though  the  property  insured  arrived  in  port  m  tpecie  without  oonsidsr- 
able  diminution  in  quantity. 

ARINR  InsCRANCR.  —  WhaT  IS  KnOWN  AS  THB  MRMORANDmC  ClAUSB  DI 

FouoiRS  OF  Marinb  Insuranor,  whereby  the  insurer  is  exempted  horn 
any  partial  loss  of  goods  that  are  esteemed  perishable  in  their  naturep  is 
intended  to  apply  only  when  goo<ls  are  perishable,  and  there  is  difficulty 
in  proving  whether  the  loss  occurred  from  the  inherent  quality  of  tiM 
article  or  from  the  peril  insured  against. 

Action  to  recover  upon  a  policy  insuring  against  peril  of 
the  seas,  for  the  sum  of  thn^e  thousand  one  hundred  dollars, 
certain  **  fertilizers  on  board  schooner  Luta  Price,  at  and  from 
Boston  to  St.  Andrews,  New  Brunswick,  free  of  partial  loss." 
The  policy  contained  a  proviso  that  the  insurer  should  not  be 
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liable  ''  for  any  partial  loss  on  salt,  grain,  peas,  beans,  fish, 
fruit,  whether  preserved  or  otherwise,  hides,  hops,  vegetables, 
or  other  goods  that  are  esteemed  perishable  in  their  nature, 
or  of  the  freight  thereon,  unless  it  amount  to  seven  per  cent 
on  the  whole  aggregate  value  of  such  articles,  and  happen 
by  stranding."  The  vessel  went  ashore  on  a  ledge  of  rocks, 
but  came  off  the  ledge  early  the  next  morning,  and  sank  in 
eight  or  nine  fathoms  of  water,  with  the  cargo  on  board. 
Twelve  days  afterwards  the  vessel  was  raised  and  beached 
near  the  place  of  stranding,  the  cargo  being  much  depreciated 
in  value,  though  little  diminished  in  quantity.  It  was  trans- 
ferred to  a  lighter  and  landed  at  St.  Andrews,  at  a  cost  of 
$1,881.03.  The  plaintiffs  declined,  after  notice,  to  remove  the 
fertilizer  or  pay  the  duty  thereon,  claiming  that  they  were 
entitled  to  recover  from  the  insurer  the  full  amount  of  the 
policy.  The  cargo  was  thereupon  taken  possession  of  by  the 
customs  authorities,  and  sold  for  non-payment  of  duties,  for 
the  sum  of  $1,045.91.  After  deducting  the  expenses  of  trans- 
portion  and  of  sale  and  the  amount  of  the  duties,  there  was 
left  $511.78  as  the  net  proceeds  of  the  sale.  The  jury  found 
for  the  plaintiffs  on  the  issue  of  abandonment,  and  the  judge 
thereupon  ordered  a  verdict  for  the  plaintiffs  for  the  amount 
of  the  policy,  with  interest,  and  reported  the  case  by  a  final 
decision  of  this  court 

&  P.  Carver^  for  the  plaintiffs. 

F.  Dodge^  for  the  defendant. 

W.  Allen,  J.  The  cargo,  consisting  entirely  of  fertilizer, 
arrived  at  the  port  of  discharge  in  specie^  almost  undimin- 
ished in  quantity,  and  of  substantial  though  greatly  dimin- 
ished value.  If  the  risk  continued  to  that  time,  there  was 
not  a  total  loss:  Forbes  v.  Manufacturers^  Ins,  Co.^  1  Qray,  871. 
The  plaintiffs'  contention  is,  that  the  risk  had  been  terminated 
by  a  constructive  total  loss  and  abandonment  It  was  agreed 
that  there  bad  been  a  loss  from  the  perils  insured  against  of 
over  fifty  per  cent  of  the  value  of  the  cargo,  and  the  jury 
found  that  the  cargo  had  been  abandoned  by  the  plaintiffs  to 
the  underwriters  on  account  of  the  loss.  It  is  not  denied  that 
these  facts  would  show  a  total  loss  under  a  general  insurance, 
but  it  is  claimed  that  the  insertion  in  the  policy,  in  the  case 
at  bar,  of  the  words  *^  free  of  partial  loss  "  changes  the  char- 
acter of  a  total  loss  under  the  policy,  so  that  there  can  be  no 
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recovery  fiir  a»c»n8toifttiv«  lotal  kos,  bal  Mil;  fcrtlie  aotual 
tokad  desUuefcHMB  «£  the  thing  lAaurad. 

It  warn  decided  itk  HMbnm  t«  JE^gife'  /««.  Cb;,  1ft  Gteyr,  Ml, 
69  Am«  Dea*.  308^  tbeA  an  iMKirance  vojpam  a.  efaip  a^gakral 
"  total  loBa  •nJy  "  e^vensd  a  eonstrvetivt  total  kML  Th«  eanie 
deeieioni  waa  made  iin  nefiarA  ta  aa  iosaiance  agtinat.  total 
loBSi  only  en  a  meaael  and  ootfita  in-  Qr&ene'  v.  Pae^  Mutj  Imm 
€o.,. a  Allen,  217.  In  Anm^ami  ▼.  Bantam  Mmrim  hu.  Co^iaA 
liaaa.  309,  it  waa  held  that  theve- vasi  m  oonetnicti^a  total  laea 
a£  '*  advances  '*  iaBuredl  free:  fram  a'verage'  hy  the  eoartradive 
total  loae.  of  the-  caiek  ef  a>  fiahang  iMSBeL  Jfottett  ▼.  MUanm 
Imi  Cc^  10  Qiray,  144,,  is  Teiy  much  Kke  the  caMr  at  baa. 
There^  part  ef  a  cargo  ooDSieting  of  tin  plateai  waa  insured, 
**  partial  lose,  eseepted."  Cbiafl  Justice  Shaw  aayar  **  Wa 
asa  haTe  no. doubt thaA hy the- ttrutteons^rnctioM of  tUa elanaa 
tbe  iosavesa  wera  not  to-be  Uablefon  loaaon  tin  jdatee,  imleaa 
such  lees,  e«titttfkte4  aecordinfip loathe  sttks  and  msageff  of  Boa^ 
ton,  should  auKmai  to  a  total  losSi. .  •  •  «  What,  thenvio  tho 
extent  of  thia  eaceplian?'  The  natnral  conatmetioo  lav  that 
it  leaves,  ike  ipnsureir  liable  Cse  m\l  tolnL  losae^  hut  it  aaakeo 
BO  distinction,  between  alMolute'and  conetraetife  total  taaseap 
and  in  caas  of  a  oonatnMti^ie<  taHal  lose,,  whiek  givea«  the  as- 
sured a  light  to.  akandoAp  and  he  exeraaea  the  righi^  ill  bo^ 
comes  a  legal  total  loss,  as  if  absolute  in  tta  natmm-  Tls» 
clause  in  the  contract  gives  no  intimation  that  it  is  any  pai^ 
ticular  kind  of  total  loss,  whether  absol\ite  or  technical;  it 
simplj  excludes  all  kind  of  liability  for  a  partial  laaa^  By 
the  natural  construction  of  these  provisions,  it  would  seem 
that  if  the  goods'  insured  were  placed  by  one  of  the  perils  in- 
sured against  in  th«t  situation  in  which'  the  assured  has  a 
rigiit  to  abandon,  and  he  doee  abandon*,  he  has  soetaineda 
toital  loss,  not  within  the^  exception."  This  case  fs  cited  in 
Piere4  v.  Columbian  In9.  Co.,  14  Allen,  320,  where  Mr.  Justice 
Gray  says:  '*And  by  Ihe  American  law,  if  goods  other  than 
memorandum  articles  areinjured'  by  perils  of  the  sea  to  mors 
than  half  their  valucj  it  is  a*  constructive  total  loss,  and  au- 
thorizes an  im-ruediate  abandonment  and  recovery  againat  tbe 


insurers/' 


It  is  argued  that  the  fertilizer  insured  should  be  treated  as 
if  included  in  the  common  memorandum  clause,  and  that 
memorandum  articles  are  not  subject  to  constructive  total 
loea  and  abandonment.  We  cannot  admit  either  proposrtioii. 
The  distinction  between  tin  plates  and  memorandum  articles 
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was  coneidered  in  KeUeU  r.  Allianoe  Tfu.  Cc^  10  Gray,  144. 
The  common  memorandum  ciatise,  hj  which  certain  enu« 
merated  and  described  goods  are  made  free  from  average 
unless  general,  or  the  ship  be  stranded,  has  been  in  use 
for  nearly  150  years,  and  is  intended  to  apply  to  goods 
of  a  periabable  nature,  and  to  meet  the  difficulty  of  prov- 
ing whether  a  loss  accrtied  from  the  inherent  quality  of 
the  article,  or  from  a  peril  insured  against.  It  is  printed 
into  the  policy  in  suit,  in  these  words:  "Nor  for  any  partial 
loss  on  salt,  grain,  peas,  beans,  fish,  fruit,  whether  preserved 
or  otherwise,  hides,  hops,  vegetables,  or  other  gools  that  are 
esteemed  perishable  in  their  own  nature,  or  on  the  freight 
thereon,  unless  it  amounts  to  «even  per  cent  on  the  whole  ag- 
gregate Talue  of  such  articles,  and  happen  by  stranding."  As 
KettM  ▼.  AUicmee  In$.  Ce.,  10  Oray,  144,  is  directly  in  point, 
there  is  no  occasion  for  considering  whether  a  dififerent  rule 
will  be  applied  to  articles  of  a  perishable  nature  included  in 
the  common  memorandum  clause,  and  whether  such  articles 
are  liable  to  constructive  total  loss  and  abandonment.  In 
England  there  seems  to  be  no  difference  between  memoran* 
dum  articles  and  other  goods  in  that  respect:  R<mx  y.  Balva^ 
4Qr,  8  Bing.  N.  C.  266;  Routto  y.  Gurney,  II  Com.  B.  176; 
Ander$(m  ▼•  Bayai  Exchange  Assurance  Co.y  7  East,  88;  Davy 
y.  MUford,  15  East,  659;  Adavn  y.  Mackenzie,  18  Com.  B., 
N.  S.,  442;  De  MaUos  v.  Saunders,  L.  R.  7  Com.  P.  570. 

Wiiether  im  thia  commonwealth  there  can  be  no  total  loea 
of  a  memorandum  article,  if  any  part  of  it  arrivea  at  the  port 
of  diacfaaJige  in  specie^  or  whether  a  special  rule  will  apply  to 
auch  articles,  and  there  may  be  a  constructive  total  loss  and 
abandonment  of  them,  if,  as  may  have  been  the  &ct  in  the 
case  at  har^  the  damage  is  such  that  the  expense  of  landing 
And  iwtoring  the  goods  will  equal  or  exceed  their  actual 
yalue,  or  whether  the  general  rule  in  regard  to  other  eaigo 
will  apply,  and  damage  to  the  amount  of  one  half  of  tiie  in- 
sured value,  with  abandonment,  will  constitute  a  total  losa,  we 
express  no  opinion:  See  Mareardier  y.  Chesapeake  Ins.  Co., 
S  Cranch,  89;  Marsan  y.  United  Stales  Ins.  Co.,  1  Wheat  219; 
WaUeretesA  y.  CdatMan  Ine.  Co.,  44  N.  Y.  204;  4  Am.  Bep^ 
464;  Poids  y.  ProUctimi,  Ins.  Co.,  14  Conn.  47. 

Judgment  on  the  verdict 

If  Asms  IirstrmAHCB— Total  avd  Partial  Loss.  ~  Jlb  ii^ry  to  nor« 

Hhw  lialf  the  rwkmt  of  tlM  rmmX  when  vepatred  will  ooostitnto  a  teclinical 

loMi  Dkknf  w.  Ammrkam  hm.Oe^%  Wend.  tfSi  SO  Aab  Om.  9SS| 
▲X.  Bft  BV^  ysi.  XXIIL -M 
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Orrodk  ▼.  OommtmweaHk  In$,  Co.,  21  Pick.  456;  32  Am.  I>ee.  STl,  wad  note 
S79,  280.  An  Inrarer  of  a  ahip  under  a  policy  against  '*  total  km  only/ 
ayeo  if  a  time  policy,  may  reoover  for  a  constructive  total  loss:  Hetbmer  ▼. 
Magle  ifu.  Ctk,  10  Gray,  131;  69  Am.  Dec  308,  and  note.  Gompars  WaUer- 
stet'ji  ▼.  Columbian  Int.  Co.,  44  N.  Y.  204;  4  Am.  Rep.  664. 

Mabinb  Inbitranob  —  Total  and  Pabtial  Losm,  or  Rbspbot  to  Mbmo- 
XANDUM  Abuclbb.  —  Where  articles  are  indnded  in  a  memorandnm  as 
perishable,  they  mnst  be  completely  destroyed  before  the  iBsnrsd  oaa  ro- 
eover  as  for  a  total  loss:  Maggnuik  ▼•  Chunk,  I  Oaine%  IM;  2  Am.  Desu 
173^  and  note  179, 18a 


Carlton  v.  Blakb. 

(152  MASSACHUsans.  178.] 
Pabtt-wallb.  —  If  one  who  has  bailt  two  honses  haying''a  oommon  wall 
between  them  afterwards  conveys  them  to  different  persons  by  oooTey- 
ances  in  which  each  parcel  is  described  as  terminating  at  a  line  which 
is  in  fact  in  the  center  of  the  well,  though  the  wall  is  not  mentioned, 
snch  oonveyanoes  pnt  upon  each  wall  the  bnrden  and  the  privilege  of  a 
party-walL 

8.  W.  Harmon^  for  the  p1ainti£El 
0.  A,  Blaney^  for  the  defendant. 

W.  Allen,  J.  When  the  houses  were  built,  the  legal  title 
to  the  land  was  in  the  city  of  Boston.  They  were  built  as 
honses  in  a  block,  by  one  Sperry,  who  held  contracts  from 
the  city  of  Boston  to  convey  them  to  him,  or  to  bis  appointee 
or  appointees.  After  the  houses  were  built,  they  were  con- 
veyed to  different  owners  by  the  city  of  Boston,  at  the  re- 
quest of  Sperry.  The  descriptions  in  the  deeds  were  the 
same  as  in  the  contracts  respectively.  One  provision  in  each 
was,  that  the  building  erected  on  the  lot  should  be  of  the 
width  of  the  front  of  the  lot,  and  should  cover  the  whole  fix^nt 
of  the  lot,  and  in  the  deed  it  was  recited  that  the  building 
already  erected  thereon  conformed  to  the  conditions.  There 
is  nothing  in  the  contract  or  deed  in  relation  to  party  or 
division  walls. 

When  Sperry  built  the  houses,  he  did  not  build  a  separate 
wall  for  each  house  on  the  line  between  the  lots,  but  one  wall 
for  both  houses,  one  half  of  which  was  upon  each  lot,  and 
this  was  a  party-wall.  When  he,  by  the  city  of  Boston,  con- 
veyed each  house,  he  conveyed  it  by  a  description  of  the  lot 
passing  through  the  center  of  the  party-wall,  and  by  neces- 
sary implication  he  conveyed  the  party-wall.  The  sever- 
ance of  the  ownership  of  the  two  houses,  of  each  of  which 
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the  wall  formed  a  part,  put  upon  each  the  burden  and  the 
privilege  of  a  party-walL  There  is  an  implied  grant  of  a 
party- wall  in  the  house  conveyed  when  the  line  is  run  by 
courses  and  distances  through  the  middle  of  the  wall  of  both 
houses,  as  well  as  when  it  is  described  as  running  through 
the  middle  of  such  wall.  It  is  the  actual  existence  of  the 
wall  as  a  part  of  both  houses,  and  not  the  reference  to  it  as  a 
monument,  from  which  the  grant  and  reservation  are  implied. 
As  regards  the  wall,  it  is  immaterial  whether  the  buildings 
are  conveyed  under  the  description  of  the  lots  or  by  designa- 
tion as  buildings. 

The  case  cannot  be  distinguished  from  Everett  v.  EdwardSj 
149  Mass.  588;  14  Am.  St.  Rep.  462;  Richards  v.  Rose,  9  Ex. 
218;  and  Rogers  v.  Sinsfieimer,  50  N.  Y.  646. 

The  wall  being  a  party-wall,  the  defendant  had  a  right  to 
build  it  up  as  he  did:  Everett  v.  Edwards^  149  Muss.  588;  14 
Am.  St.  Rep.  462. 

Decree  affirmed.  

Partt-wai«l  —  DsriNrnoii.  —  Party- wall  ordioarily  means  a  dividing 
waU  between  two  boaae8,.to  be  need  equaUy  for  all  the  purposes  of  an 
exterior  wall  by  the  parties:  Harher  v.  Evans,  101  Ma  661;  20  Am.  SU 
Rep.  646,  and  note;  Graves  ▼.  Smithy  87  Ala.  450;  13  Am.  St.  Rep.  60,  and 
note.  A  wall  between  two  buildings  of  adjoining  owners,  used  as  a  com* 
mon  wall  for  twenty  years,  becomes  a  party-wall,  whether  equally  upon  the 
lot  of  each  or  wholly  upon  th«  lot  of  one  owner:  Me  Vey  ▼.  Dwrkuh^  136  Pa. 
dC4ia. 


Meagher  v.  Hayes. 

[162  Massachusbtts,  2?&] 

MoBTaAOB.  —  I?  A  Building  is  Put  upon  Mortoaosd  Lahd  bt  trb 
CoNSSNT  or  TRB  MoBTQAOOB,  and  without  the  consent  of  the  mort- 
gagee, it  becomes  a  part  of  the  realty  and  is  covered  by  the  mortgage, 
and  this  result  cannot  be  averted  by  any  agreement  to  which  the 
mortgagee  is  not  a  party.  One  who  purchasett  the  property  at  a  sale 
under  the  mortgage  acquires  title  to  the  building,  though  notified  at 
the  sale  of  the  claims  of  another  thereto. 

Bill  in  equity  to  enjoin  the  removal  of  s  building  which 
was  situated  upon  lands  mortgaged  by  Bryan  V  Fitzgerald. 
The  building  was,  by  its  owner,  Hayes,  moved  on  this  land 
under  an  agreement  with  Bryan  that  it  should  remain  per- 
sonal property,  and  be  removable.  Hayes  sold  the  building 
to  Russell,  with  whom  Bryan  also  agreed  that  the  building 
should  continue  to  be  personal  property;  and  thereafter  Rus- 
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sell  Bold  tba  building  to  James  Commons.  The  mortgage 
was  foreclosed  under  a  power  eontained  therein,  and  aold  to 
the  plaintiff,  Meagher,  who  was  notified,  at  the  time  of  sale, 
of  Russell's  claim  of  ownership  to  the  building.  The  judge 
ruled  that  the  plaintiff  was  entitled  to  recover. 

H,  Kingmarty  for  the  defendant  Commons. 

•7.  A,  Maxwell  and  J,  P,  Barlow,  for  the  plaintiff. 

W.  Allsh,  J.  The  building  put  upon  the  land  by  the  con- 
sent of  the  mortgagor,  and  without  the  consent  of  the  mortga- 
gee, was  clearly,  as  regards  him  and  the  mortgagee,  a  part  of 
the  realty,  and  covered  by  the  mortgage:  ButUr  v.  Page^  7 
Met  40;  39  Am.  Deo.  757;  OoU  v.  Stewart,  11  Cush.  181; 
Ouemsey  v.  Wihan,  184  Mass.  482.  The  foreclosure  of  the 
mortgage  was  by  sale,  and  the  right  of  the  mortgagee  to  sell 
the  building  as  part  of  the  mortgaged  property  could  not  be 
affected  by  agreements  in  regard  to  it  to  whioh  he  was  not  a 
party,  nor  by  notice  of  the  claims  of  the  defendants  given  to 
one  who  buys  the  house  at  the  sale:  Clary  v.  OweUj  15  Gray, 
522;  Hunt  v.  Bay  State  Iron  Co.,  97  Mass.  279;  SmUhbridge 
Savings  Bank  v.  Exeter  Machine  Worke,  127  Mass.  542. 

Decree  affirmed.  ^^^_^ 

FixraasB  —  What  aum,  on  Mobtgagkd  Pbopebtt.  —  Whatever  is  placed 
oa  realty  eabjeot  to  a  mortgage^  by  a  mortgagor  or  thoee  daiming  under 
him,  becomes  a  part  of  the  realty,  aud  ia  therefore  subjeot  to  the  mortgage: 
HopetoeU  Mili*  ▼.  Taunton  etc  Bank,  160  Mass.  619;  15  Am.  St.  Rep.  235^ 
and  note.  Fixtures  attached  to  the  realty  after  the  execution  of  a'  mort- 
gage may  properly  be  sold  by  the  mortgage  creditor:  IhUro  t.  Kemmed^,  f 
Mont  101.  Contra^  see  Cam§Mly.  Roddy,  44  N.  J.  Eq.  tUi  6  Am.  8i. 
Rep.  889,  and  note;  Oarpn^hr  ▼.  JAen,  160  Maaa.  SSL 


Commonwealth  u  Makohbstbb. 

(lis  MASBAtfBUSBrr^  4MJ 

VaRimm.  —  Saox  Nanoir  bas  thb  Rnav  to  Cmtm&L  Wmamum^^  Hm 

open  sea  within  a  marine  league  from  the  aoMl^and  within  faagra  vhoUy 
within  ite  territory  the  headlands  of  whioh  are  not  more  than  two 
marine  leagues  apart 
JvaTADicrioN  —  InTBftNATioirAL  Law — FsHnna  — Am 
the  i.tn  imum  liniU  of  the  territorial  joriadictieBi  of  eaeh  < 
it  4  u*^  "tAe  league  from  its  ooaa^  and  all  baya  wholly  witkiii  jtaleirikny 
aoi  2.:«^<>'.iiag  two  marine  leagnea  in  width  at  the  mouth  are  within  thia 
limit,  and  eaoh  nation  has  a  right  to  control  iisheriea  within  lUa  limi^ 
wheHier  the  fish  be  migratory,  free-swiimniiig  fUh,  m 
tohrtiTB,  m  fiah  attached  to  or  jn'^f^^Ml  in  tha 
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JumiBDionoii  i9  Bnkvm  ovift  Tibitoiw  m  Sbas  Ain>  Bats  Asjaceit  to 
THXiB  Coasts  o&  wttbin  thsik  TsERirof  t  extends  to  Hie  mmm  dit- 
tanoe  as  the  }nris(Tlot(oa  of  the  nation  over  snch  seas  and  bays.  Heace 
each  state  may  regulate  the  fisheries  within  such  limits,  subject  only  to 
snch  powers  as  Congress  may  exercije  in  the  regulation  of  oomnMrce, 
IweigB  OP  uonestrO* 

Jtamnonoii — Fawmmi  »  Tn  RitmTLAnoif  ev  PlsBmiis  wmnir  nn 
TfeRRnoBiAi.  houtm  ov  ▲  dcAis  ia  no*  a  rognlatioK  of  eomoDeroeg  and 
the  control  of  inch  fisheriea  ia  not  iatlndsd  in  tho  giani  to  Congress  of 
the  power  to  regulate  commerce. 

ItoB-WATBBS  AND  FiSRSBUS. — Baoh  state  owns  the  beds  of  all  tido- 
walers  wiUbin  ila  JnriadiolkNi,  oHlees  they  hoTO  been  granted  away.  In 
liko  nusinsr  tho  statea  asm  tho  tido-wators  thosBssWeo  and  tho  ish  in 
them,  so  f ar  aa  they  aro  oapable  of  ownarsh^  while  nnnng.  Baoh 
state  has  the  right  to  appropriate  the  tide-waters  and  their  beds  to  bo 
Qsod  by  its  people  as  a  common  for  taking  and  oaltivating  fish,  so  far  as 
it  nay  ho  done  withont  obstracting  narigation. 

JvmisDioiiim  or  Adiixbaltt  abd  op  Statb  Oovsra  —  Tho  grant  of 
Jadioial  power  to  tho  United  States^  in  sassa  of  admiralty  and  marine 
jurisdiction,  does  not  affect  the  jurisdiction  nor  tho  legiaUtlvo  power  of 
the  states  over  so  much  of  their  territory  as  lies  within  the  limits  of  the 
■tate^  though  it  may  be  a  part  of  a  sea  or  bay.  Therefore^  the  legisla^ 
tnrs  nuij  prorido  regnlationo  respecting  iehories  within  the  state,  and 
anthorias  its  oonrta  to  try  and  punish  persons  who  Tiolate  snch  rsgnla- 
tioBS,  provided  snch  fisheries  are  within  a  maciae  league  of  tho  coast 
cur  are  within  a  bay  the  mouth  of  which  is  not  more  than  two  leagues  in 
width. 

DsFBHDANT  was  Goovicted  on  the  charge  of  drawinf^  getting, 
•tretchini^  and  uaiog  a  purge-seine  for  the  taking  of  figh  in  the 
waters  of  Bnszard's  Bay,  within  the  jurisdiction  of  the  com* 
monwealth.  The  evidence  in  support  of  the  conviction  tended 
to  show  that  the  defendant  and  other  citisens  of  Rhode  Island 
constituted  the  officers  and  crew  of  the  fishing  steamer  A. 
T.  Serrell,  and  that  the  place  where  they  were  apprehended 
and  where  they  were  engaged  in  violating  the  statute  was 
ahout  a  mile  and  a  quarter  from  a  point  on  the  shore  midway 
from  the  north  line  of  Falmouth  to  the  south  line  thereof 
and  within  Buzsard's  Ray.  The  distince  between  the  head- 
lands at  the  mouth  of  Buzzard's  Bay  was  more  than  one  and 
loss  than  two  marine  leagues,  and  the  distance  across  the  bay 
ai  the  point  where  the  offense  was  committed  was  more  than 
two  marine  leagues*  The  evidence  on  behalf  of  tho  defend-- 
ant  tended  to  show  that  objects  could  not  be  discerned  from 
one  headland  to  another  .at  the  mouth  of  the  bay,  and  that 
the  steamer  was  duly  enrolled  and  licensed  at  Newport^ 
Rhode  Island,  under  the  laws  of  the  United  States  for  oarrp* 
ing  on  the  menhaden  fishery. 
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0.  A.  King  and  J.  F,  Jdcham^  for  the  defendant. 

H.  C.  Blis$j  first  assistaiU  aUomey-gemralf  for  the  common- 
weal th. 

Field,  C.  J.  The  defendant  was  complained  of  for  taking 
fish  by  the  use  of  a  purse-seine  in  the  waters  of  Buzzard's 
Bay,  within  the  jurisdiction  of  this  commonwealth.  It  ap- 
pears by  the  report  that  the  point  in  Buzzard's  Bay  where 
the  seine  was  used  ''  was  within  that  part  of  Buzzard's  Bay 
which  the  harbor  and  land  commissioners,  acting  under  the 
provisions  of  section  2  of  chapter  196  of  the  acts  of  the  year 
1881,  had,  so  far  as  they  were  capable  of  doing  so,  assigned 
to  and  made  a  part  of  the  town  of  Falmouth'';  that  the  dis* 
tance  between  the  headlands  at  the  mouth  of  Buzzard's  Bay 
is  *^  more  than  one  and  less  than  two  marine  leagues ";  and 
that  ^'  the  distance  across  said  bay  at  the  point  where  the  acts 
of  the  defendant  were  doife  is  more  than  two  marine  leagues, 
and  the  opposite  pointa  are  in  different  counties."  The  place 
''  was  about,  and  not  exceeding,  one  mile  and  a  quarter  from 
a  point  on  the  shore  midway  from  the  north  line  of  the  town 
of  Falmouth  to  the  south  line  "  of  said  town.  Buzzard's  Bay 
lies  wholly  within  the  territory  of  Massachusetts,  having 
Barnstable  County  on  the  one  side,  and  the  counties  of 
Bristol  and  Plymouth  on  the  other.  The  defendant  offered 
evidence  that  he  was  fishing  for  menhaden  only,  with  a 
purse-seine,  and  that  the  bottom  of  the  sea  *^was  not  en- 
croached upon  or  disturbed  ";  and  that  *4t  was  impossible  to 
discern  objects  across  from  one  headland  to  the  other  at  the 
mouth  of  Buzzard's  Bay";  that  he  was  a  citizen  of  the  state 
of  Rhode  Island,  and  that  the  vessel  upon  which  he  was  em- 
ployed, and  in  connection  with  which  he  was  using  the  seine, 
belonged  to  Newport,  in  that  state,  and  had  been  *^duly  en* 
rolled  and  licensed  at  that  port  under  the  laws  of  the  United 
States  for  carrying  on  the  menhaden  fishery." 

It  was  contended  at  the  trial,  among  other  things,  that 
the  statute  of  1886,  c.  192,  under  which  the  complaint  waa 
made,  had  not  repealed  the  statute  of  1865,  c.  212;  but  this 
has  not  been  argued  in  this  court..  It  is  plain  that  the  stat- 
ute of  1886,  c.  192,  was  intended  to  regulate  the  whole  sub- 
ject of  using  nets  or  seines  for  taking  fish  in  the  waters  of 
Buzzard's  Bay,  and  that  by  implication  it  repealed  the  stat- 
ute of  1865,  c.  212,  so  far  as  that  statute  related  to  the  tak* 
ing  of  menhaden  by  the  use  of  a  purse-seine  in  the  waters  of 
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that  bay.  Th«  prinoipal  question  argued  here  is,  whether 
the  place  where  the  acts  of  the  defendant  were  done  was 
within  the  jurisdiction  of  the  commonwealth  of  Massa* 
chusetts. 

The  Public  Statutes,  c.  1,  sees.  1,  2,  are  as  follows:  *'  Sea 
1:  The  territorial  limits  of  this  commonwealth  extend  one 
marine  league  from  its  sea-shore  at  low-water  mark.  When 
an  inlet  or  arm  of  the  sea  does  not  exceed  two  marine  leagues 
in  width  between  its  headlands,  a  straight  line  from  one  head- 
land to  the  other  is  equivalent  to  the  shore  line.  Sec.  2:  The 
sovereignty  and  jurisdiction  of  the  commonwealth  extend  to 
all  places  within  the  boundaries  thereof,  subject  to  the  rights 
of  concurrent  jurisdiction  granted  over  places  ceded  to  the 
United  States."  The  Public  Statutes,  c.  22,  sec.  1,  contain  the 
the  following  provision :  '*  The  boundaries  of  counties  bordering 
on  the  sea  shall  extend  to  the  line  of  the  commonwealth  as  de- 
fined in  section  1  of  chapter  1.''  Section  11  of  the  same  chap- 
ter is  as  follows:  "The  jurisdiction  of  counties  separated  by 
waters  within  the  jurisdiction  of  the  commonwealth  shall  be 
concurrent  upon  and  over  such  waters."  The  statute  of  1881, 
c.  196,  which  has  been  referred  to,  is  as  follows:  ''Sec.  1:  The 
boundaries  of  cities  and  towns  bordering  upon  the  sea  shall 
extend  to  the  line  of  the  commonwealth  as  the  same  is  de- 
fined in  section  1  of  chapter  1  of  the  General  Statutes.  See. 
2:  The  harbor  and  land  commissioners  shall  locate  and  define 
the  courses  of  the  boundary  lines  between  adjacent  cities  and 
towns  bordering  upon  the  sea,  and  upon  arms  of  the  sea,  from 
high-water  mark  outward  to  the  line  of  the  commonwealth, 
as  defined  in  said  section  1,  so  that  the  same  shall  conform 
as  nearly  as  may  be  to  the  course  of  the  boundary  lines  be- 
tween said  adjacent  cities  and  towns  on  the  land;  and  they 
shall  file  a  report  of  their  doings,  with  suitable  plans  and 
exhibits,  showing  the  boundary  lines  of  any  town  by  them 
located  and  defined,  in  the  registry  of  deeds  in  which  deeds  of 
real  estate  situated  in  such  town  are  required  to  be  recorded, 
and  also  in  the  office  of  the  secretHry  of  the  commonwealth." 
Sections  1  and  2  of  chapter  1  of  the  General  Statutes  contain 
the  provisions  which  have  been  before  recited,  as  now  con- 
tained in  the  Public  Statutes,  c.  1,  sees.  1,  2,  and  c.  22,  sees. 
1,  11.  These  provisions  were  first  enacted  by  the  Statutes  of 
1859,  c.  289.  Section  1  of  the  Revised  Statutes,  c.  1,  was  as 
follows:  *'The  sovereignty  and  jurisdiction  of  the  common- 
wealth extend  to  all  places  within  the  boundaries  thereof^ 
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subject  only  to  each  rights  of  oonctirrent' jarisdfction  as  huve 
been  or  maj  be  grunted  over  any  places  ceded  by  the  coin- 
tnonwealth  to  the  United  Slates.**  The  honndaries  of  the- 
commonwenlth  on  the  sea  were  first  exactly  defined  by  the 
Btatnte  of  1859,  c.  289.  The  boundaries  of  the  territory 
granted  by  the  charter  of  the  colony  of  Vew  Plymouth,  or  of 
the  territory  included  in  the  province  charter,  need  not  be 
particularly  set  forth.  Boszard's  Bay  was  undoubtedly 
within  the  territory  described  in  those  charters. 

By  the  definitive  treaty  of  peace  between  the  United  States 
of  America  and  Great  Britain,  *^hi8  Britannie  Majesty  ac» 
knowledges  the  said  United  Slates,  viz.,  New  Hampshire^ 
Massachusetts  Bay,  ....  to  be  free,  sovereign,  and  inde- 
pendent states;  that  he  treats  with  them  as  such;  and  for 
himself,  his  heirs  and  successors,  i^Iinqnishes  all  claims  to 
the  government,  propriety,  and  territorial  rights  of  the  same, 
and  every  part  thereof '^  8  U.  S.  Stats,  at  Large,  81.  If  Mas- 
sachusette  bad  become  an  independent  nation,  there  ean  be 
no  doubt,  we  think,  that  her  boundaries  on  the  sea,  as  she 
has  defined  them  by  the  statutes,  would  be  acknowledged  by 
all  foreign  nations,  and  that  her  right  to  control  the  flsheriet 
within  these  boundaries  would  be  conceded.  It  has  often 
been  a  matter  of  controversy  how  far  a  nation  has  a  right  to 
control  the  fisheries  on  its  sea-coast,  and  in  the  bays  and 
arms  of  the  sea  within  its  territory;  but  the  limits  of  this 
right  have  never  been  placed  at  less  than  a  marine  league 
from  the  coast  on  the  open  sea;  and  bays  wholly  within  the 
territory  of  a  nation,  the  headlands  of  which  are  not  more 
than  six  geographical  miles  apart,  have  always  been  regarded 
as  a  part  of  the  territory  of  the  nation  in  which  they  Ke. 
More  extensive  rights  in  these  respects  have  been  and  are 
now  claimed  by  some  nations,  but,  so  far  as  we  are  aware,  aB 
nations  concede  to  each  other  the  right  to  control  the  fisheries 
within  a  marine  league  of  the  coast,  and  in  bays  within  the 
territory  the  headlands  of  which  are  not  more  than  two  marine 
leagues  apart. 

In  the  proceedings  of  the  Halifax  commission,  under  the 
treaty  of  Washington  of  May  8,  1871,  where  it  was  for  the  in- 
terests  of  the  United  States  to  claim  against  Great  Britain, 
independently  of  treaties,  as  extensive  rights  of  fishing  as 
could  be  maintained,  the  claim  was  stated,  in  the  answer  on 
behalf  of  the  United  States,  as  follows:  *•  It  becomes  necessary 
at  the  outset  to  inquire  what  rights  American  fishermen,  and 
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tbofle  «^olher  nationv,  poesess,  independently  of  treaty,  upon 
the  g^ond  that  the  sea  is  the  common  property  of  all  man- 
kind.   For  the  purpoaee  of  fishing,  the  territorial  waters  of 
every  eountry  along  the  sea-coast  extend  three  miles  from 
low-water  mark;  and  beyond  is  the  open  ocean,  free  to  all. 
In  the  case  of  bays  and  gnlfs,  such  only  are  territorial  waters 
as  do  not  exceed  six  miles  in  width  at  the  month,  npon  a 
straight  Nne  measured   from   headland   to  headland.      AH 
larger  bodies  of  water  connected  with  the  open  sea  form  a 
part  of  it.   And  whenever  the  mouth  of  a  bay,  gulf,  or  inlet  ex- 
ceeds the  maximum  width  of  six  miles  at  its  mouth,  and  so 
loses  the  character  of  territorial  or  inland  waters,  the  juris- 
dictional or  proprietary  line  for  the  purpose  of  excluding  for- 
eigners from  fishing  is  measured  along  the  shore  of  the  bay 
according  to  its  sinuosities,  and  the  limit  of  exclusion  is  three 
miles  from  low-water  mark ":    Docs.  A   Procs.  Hal.   Com. 
(Wash.,  1878),  vol.  1,  p.  120  (45th  Cong.,  2d  Sess.,  H.  R.  Ex. 
Doc.,  No.  89).     The  government  of  Canada  had  been  in- 
structed by  the  government  of  Great  Britain,  on  April  12, 1866, 
^Hhat  American   fishermen  should   not  be  interfered  with, 
either  by  notice  or  otherwise,  unless  found  within  three  miles 
of  the  shore,  or  within  three  miles  of  a  line  drawn  across  the 
mouth  of  a  bay  or  creek  which  is  less  than  ten  geographical 
miles  in  width,  in  conformity  with  the   arrangement  made 
with  Prance  in   1839  ";  but  afterwards  the  British  govern- 
ment issued  instructions  *^  that  the  United  States  fishermen 
will  not  be  for  the  present  prevented  from  fishing,  except 
within  three  miles  of  land,  or  in  bays  which  are  less  than  six 
nrilee  broad  at  the  mouth  ":  Vol.  1,  pp.  120, 121.    It  is  true 
that  Mr.  Dana,  of  counsel  for  the  United  States,  contended, 
in  argument  with  reference  to  the  right  to  fish  in  the  open  sea, 
^that  the  deep-sea  fisherraafl,  pursuing  the  free-swimming 
fish  of  the  ocean  with  his  net  or  his  leaded  line,  not  touching 
shores  or  troubling  the  bottom  of  the  sea,  is  no  trespasser, 
though  he  approach  within  three  miles  of  a  coast,  by  any  es* 
tablished  recognized  law  of  all  nations**:   Vol.  2,  p.  1654. 
This  contention,  however,  did  not  touch  the  right  to  fish  in 
bays  or  arms  of  the  sea,  and  it  was  not  the  claim  actually 
made  by  the  United  States  before  the  commission.     This  is 
stated  in  the  answer  and  in  the  brief  of  the  United  States. 
The  answer  does  not  allude  to  any  such  position  as  that 
taken  by  Mr.  Dana  in  his  closing  argument,  but  in  the  brief 
H  is  said:  **  Many  authorities  maintain  that  whenever,  under 
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the  law  of  nations,  any  part  of  the  sea  is  free  for  navigation,  it 
is  likewise  free  for  fishing  by  those  who  sail  over  its  surface. 
But  without  insisting  upon  this  position,  the  inevitable  ecu- 
elusion  is,  that  prior  to  the  treaty  of  Washington  the  fisher- 
men of  the  United  States,  as  well  as  those  of  all  other  nations, 
could  rightfully  fish  in  the  open  sea  more  than  three  miles 
from  the  coast,  and  could  also  fish  at  the  same  distance  from 
the  shore  in  all  bays  more  than  six  miles  in  width,  measured 
in  a  straight  line  from  headland  to  headland":  Vol.  1, p.  166. 

The  counsel  for  the  defendant  in  the  case  at  bar  place  much 
reliance  upon  the  decision  in  The  Queen  v.  Keyn,  2  Ex.  Div.  63. 
In  that  case,  the  defendant  was  the  officer  in  coirmiand  of  the 
Franconia,  a  German  steamer,  which,  at  a  point  "one  mile 
and  nine  tenths  of  a  mile  south-southeast  from  Dover  pier- 
head, and  within  two  and  a  half  miles  from  Dover  beach,"  in 
the  English  Channel,  ran  down  and  sank  the  British  steamer 
Strathclyde,  and  one  of  the  Strathclyde's  passengers  waa 
drowned.  The  defendant  waa  indicted  in  the  central  crimi- 
nal court  for  manslaughter.  The  question  was,  whether  the 
offense  was  committed  within  the  jurisdiction  of  the  admi- 
ralty, the  central  criminal  court  having  jurisdiction  to  hear 
and  determine  any  ofiTenae  alleged  "to  have  been  committed 
on  the  high  seas  or  other  places  within  the  jurisdiction  of  the 
admiralty  of  England  ":  Page  100.  A  majority  of  the  court 
held  that  the  ofifense  was  committed  on  the  German  steamer, 
and  not  on  the  British  steamer;  and  that,  under  the  lawa 
then  existing,  there  was  no  admiralty  jurisdiction  over  an 
offense  committed  by  a  foreigner  on  a  foreign  ship  on  the 
open  sea,  whether  within  or  without  a  marine  league  from  the 
shore  of  England.  In  consequence  of  this  decision,  Parlia- 
ment passed  the  statute  of  41  &  42  Vict.,  c.  373.  By  that  act 
it  was  declared  that,  '*  for  the  purpose  of  any  offense  declared 
by  this  act  to  be  within  the  jurisdiction  of  the  admiral,  any 
part  of  the  open  sea  within  one  marine  league  of  the  coast 
measured  from  low-water  mark  shall  be  deemed  to  be  open 
aea  within  the  territorial  waters  of  her  Majeaty's  dominiona." 

It  is  obvious  that  by  this  decision  the  court  did  not  attempt 
to  define  the  extent  of  the  dominion  of  Great  Britain  over  the 
open  aea  adjacent  to  the  coast,  but  only  the  extent  of  the  ex- 
isting admiralty  jurisdiction  over  offenses  committed  on  the 
open  sea.  The  courts  of  England  would  undoubtedly  enforce 
any  act  of  Parliament  conferring  upon  them  jurisdiction  over 
offenses  committed  anywhere.    It  ia  equally  obvious  that  the 
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decision  has  nothing  to  do  with  the  right  of  control  over 
fisheries  in  the  open  sea,  or  in  bays  or  arms  of  the  sea.  The 
case  contains  a  great  deal  of  learning  upon  the  respective 
limits  of  the  common-law  jurisdiction  and  of  the  admiralty 
jurisdiction  in  England  over  crimes,  and  upon  the  boundaries 
of  counties  in  England  under  the  laws  then  existing.  These 
distinctions  are  immaterial  in  the  case  at  bar,  except  with 
reference  to  the  contention  that  the  place  where  the  acts  com- 
plained of  were  done  was  within  the  admiralty  jurisdiction  of 
the  courts  of  the  United  States.  The  boundaries  of  counties 
in  Massachusetts  may  be  defined  by  statute,  and  they  may  be 
made  to  extend  over  all  the  territory  of  Massachusetts,  whether 
it  be  sea  or  land;  and  if  Massachusetts  has  a  right  to  control 
the  fisheries  in  Buzzard's  Bay,  offenses  in  violation  of  the 
regulations  which  the  state  may  establish  can  be  tried  in  any 
of  its  courts  upon  which  it  may  confer  jurisdiction.  It  is  to 
be  noticed,  however,  that  in  all  the  citations  contained  in  the 
diflerent  opinions  given  in  The  Qv^en  v.  Keyn,  2  Ex.  Div.  63, 
wherever  the  question  of  the  right  of  fishery  is  referred  to,  it 
is  conceded  that  the  control,  to  the  extent  at  least  of  a  marine 
league,  belongs  to  the  nation  on  whose  coast  the  fisheries  are. 
The  argument  of  Mr.  Benjamin,  of  counsel  for  the  defendant, 
is  not  contained  in  the  report  of  the  case;  but  from  the  state- 
ment  of  Mr.  Justice  Lindley,  found  on  page  90  of  the  report, 
it  seems  that  he  admitted  that  the  dominion  of  a  state  over 
the  seas  adjoining  its  shore  existed  for  the  purpose  of  protect- 
ing "its  coasts  from  the  effects  of  hostilities  between  other 
nations  which  may  be  at  war,  the  protection  of  its  revenue 
and  of  its  fisheries,  and  the  preservation  of  order  by  its  police." 
In  Direct  United  States  Cable  Co.  v.  Anglo-American  Tele- 
graph  Co.^  2  App.  Cas.  394,  it  became  necessary  for  the  privy 
council  to  determine  whether  a  point  in  Conception  Bay, 
Newfoundland,  more  than  three  miles  from  the  shore,  was  a 
part  of  the  territory  of  Newfoundland,  and  within  the  juris- 
diction of  its  legislature.  It  appeared  that  the  average  width 
of  the  bay  *Ms  about  fifteen  miles,"  and  the  distance  between 
the  headlands  is  *' rather  more  than  twenty  miles."  Lord 
Blackburn,  in  delivering  the  opinion,  says,  at  page  416:  "The 
question  raised  in  this  case,  and  to  which  their  lordships  con- 
fine their  judgment,  is  as  to  the  territorial  dominion  over  a 
bay  of  configuration  and  dimensions  such  as  those  of  Concep- 
tion Bay,  above  described.  The  few  English  common-law  au- 
thorities on  this  point  relate  to  the  question  as  to  where  the 
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boandarj  of  counties  endiy  mni  the  «x«hgiri^P»  jarifldietioo  ai 
eomiDon  law  of  the  ooort  of  admiralty  begina,  which  ia  noi 
preciflolj  tbo  eame  queetion  as  that  nndor  eofieidoratioii;  but 
this  mach  ia  obviooa,  that  when  it  is  decided  that  anj  bay  or 
estoary  of  any  particalar  diroensiona  ie  or  may  be  a  part  of 
an  English  coonty,  and  so  completely  witbin  tbo  reaha  of 
England,  it  is  decided  that  a  similar  bay  or  estuary  is  or  may 
be  part  of  the  territorial  dominions  of  the  country  posscsning 
the  adjacent  8))ore.*^  He  quotes,  at  page  417,  the  well-known 
language  of  Lord  Hale:  **That  arm  or  branch  of  the  sea 
which  lies  within  the  fauces  terrm^  where  a  man  may  reason* 
ably  discern  between  shore,  is,  or  at  least  may  be,  within  tba 
body  of  a  county,  and  therefore  within  the  jurisdictioa  of  the 
sheriff  or  coroner,**  and  comments  upon  its  indeflniteness; 
and  then  cites  the  case  of  Regina  ▼.  Cunningham^  Bell's  C.  C. 
72,  86,  and  says,  at  page  419,  that  in  this  case  ''this  much 
was  determined,  that  a  place  in  the  sea,  out  of  any  riTsr,  and 
where  the  sea  was  more  than  ten  miles  wide,  was  within  the 
county  of  Glamorgan,  and  consequently,  in  erery  sense  of  the 
words,  within  the  territory  of  Great  Britain/'  Apparently  be 
was  of  opinion  that,  by  most  of  the  text-writers  on  intemap 
tional  law,  Conception  Bay  would  be  excluded  from  the  ter- 
ritory of  Newfoundland,  and  the  part  of  the  Bristol  Channel 
which  in  Regina  v.  Cunningham^  Bell's  C.  C.  72,  88,  was  de- 
cided to  be  in  the  county  of  Glamorgan  would  be  excluded 
from  the  territory  of  Great  Britain;  hot  he  decides  that  Con- 
ception Bay  is  a  part  of  the  territory  of  Newfoundland,  becaase 
the  British  government  has  exercised  exolusite  dominion oiper 
it,  with  the  acquiescence  of  other  nations,  and  it  has  been  d^' 
dared  by  act  of  Parliament  '*  to  be  part  of  the  British  tern- 
tory,  and  part  of  the  country  made  subject  to  the  legislatnrs 
of  Newfoundland.'* 

We  regard  it  as  established  that,  as  between  nationa,  the 
minimum  limit  of  the  territorial  jurisdiction  of  a  nation  ovar 
tide- waters  is  a  marine  league  from  its  coast,  and  that  bays 
wholly  within  its  territory  not  exceeding  two  marine  leagues 
in  width  at  the  mouth  are  within  this  limit,  and  that  included 
in  this  territorial  jurisdiction  is  the  right  of  control  over  fish- 
eries, whether  the  fish  be  migratory,  free-swimming  fish,  or 
free-moving  fish  like  lobsters,  or  fish  attached  to  or  imbedded 
in  the  soil.  The  open  sea  within  this  limit  is  of  eourse  sub- 
ject to  the  common  right  of  navigation;  and  all  governments, 
for  the  purpose  of  self-protection  in  time  of  war,  or  for  the  pre* 
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Tention  of  frauds  <»n  the  revenue,  exercise  an  anthority  beyond 
this  limiL  We  liave  no  doubt  thai  the  British  crown  will 
obum  the  ownership  of  the  soil  in  the  bays  and  in  the  opea 
sea  adjacent  to  the  ooast  of  Great  Britain,  to  at  least  this  ex* 
tent,  whenever  there  is  any  occasion  to  determine  the  owner- 
ship. The  anthorities  are  collected  in  Gould  on  Waters,  pt 
1,  c.  1,  2,  and  notes.  See  also  NeiU  t.  Duke  of  Devon^ire^  i 
App.  Gas.  185;  Gammell  v.  CommUsumers  of  Woods  and  For^ 
09<a,  8  Macq.  419;  Mnwai  ▼.  McFu,  5  Sup.  Ct.  Canada,  66; 
The  QuMfi  ▼.  Ovbia,  22  Q.  B.  Div.  622;  Stots.  46  &  47  Vict., 
e.  22. 

Bat  it  is  argued  that  if  the  fisheries  of  Buzzard's  Bay  are 
within  the  control  of  either  the  state  of  Massachusetts  or  of 
the  United  States,  this  control,  by  the  constitution  of  the 
United  States,  is  exclusively  with  the  United  States.  The 
question  is,  therefore,  whether  the  statutes  of  Massachusetts 
which  have  been  cited  are  repugnant  to  the  constitution  and 
laws  of  the  United  States.  There  is  no  belt  of  land  under 
the  sea  adjacent  to  the  coast  which  is  the  property  of  the 
United  States  and  not  the  property  of  the  states.  It  is  con- 
ceded that  the  case  of  Dunham  v.  Lampkere^  8  Gray,  268y 
is  decisive  of  the  case  at  bar,  if  that  case  was  correctly 
deeided.  That  Case  was  decided  before  the  passage  of  the 
statute  of  1859,  c.  289,  and  the  place  where  the  acts  com- 
plained of  were  done  was  not  within  a  bay,  but  in  the  sea 
within  one  mile  of  Gravel  Island.  Shaw,  C.  J.,  says,  in  the 
opinion  ({^.  269,  270):  "  Being  within  a  mile  of  the  shore  puts 
it  beyond  doubt  that  it  was  within  the  territorial  limits  of 
the  state,  although  there  might  in'  many  cases  be  some  diffi- 
culty in  asoertaining  precisely  where  that  limit  is.  We  sup- 
pose the  rule  to  be,  that  these  limits  extend  a  marine  league, 
or  three  geographical  miles,  from  the  shore;  and  in  asoer- 
taining the  line  of  sltore,  this  limit  does  not  follow  each 
narrow  inlet  or  arm  of  the  sea;  but  when  the  inlet  is  so  nar- 
row that  persona  and  objects  can  be  discerned  across  it  by  the 
naked  eye,  the  line  of  territorial  jurisdiction  stretches  across 
CitHn  one  headland  to  the  other  of  such  inlet''  He  then  pro- 
ceeds to  discuss  the  question  ^  whether  the  right  of  property 
and  of  dominion  and  government  over  the  sea-coast  fisheries, 
and  all  fisheries  in  tide-waters  and  arms  of  the  sea,  belong 
properly  to  the  general  government,  or  remain  with  the  state 
government ";  and  he  concludes  that  *'  in  the  distribution  of 
powers  between  the  general  and  state  governments  •  •  •  •  the 
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right  to  the  fisheries,  and  the  power  to  regulate  the  use  of  the 
fisheries  on  the  coasts  and  in  the  tide-waters  of  the  state,** 
were  left  by  the  constitution  of  the  United  States  with  the 
states,  "  subject  only  to  such  powers  as  Congress  may  justly 
exercise  in  the  regulation  of  commerce,  foreign  and  domes- 
tic"; and  he  says  ''that  the  exercise  of  both  of  these  are  not 
inconsistent,  and  therefore  not  in  conflict  with  each  other,  was 
also  settled  by  the  supreme  court  of  the  United  States  in  the 
case  of  Wilhon  ▼.  Blackbird  Creek  Marsh  Co.,  2  Pet.  245."* 
In  Dunham  v.  Lamphere^  8  Gray,  268,  the  defendant  was  a 
citizen  of  the  state  of  Rhode  Island,  and  the  owner  and 
master  of  a  fishing  vessel  which  had  been  duly  licensed  aa  a 
fishing  yessel  pursuant  to  the  laws  of  the  United  States;  but 
it  is  said  that  this  license  did  not  afiect  the  question. 

We  are  asked  to  reconsider  that  decision  mainly  on  the 
ground  that  the  admiralty  and  maritime  jurisdiction  of  the 
courts  of  the  United  States  was  not  considered  in  the  opinion. 
It  has  indeed  been  suggested  that  the  recent  decisions  of  the 
supreme  court  of  the  United  States  upon  the  power  of  Con* 
gress  '*  to  regulate  commerce  with  foreign  nations,  and  among 
the  several  states,  and  with  the  Indian  tribes"  (U.  S.  Const., 
art  1,  sec.  8),  require  that  this  decision  be  reconsidered;  but 
no  recent  decisions  of  that  court  have  been  cited  which  relate 
to  the  regulation  and  control  of  the  fisheries  within  the  terri- 
torial tide-waters  of  a  state,  and  the  decisions  of  that  court 
which  relate  to  this  subject  are  considered  hereafter,  and  they 
do  not  appear  to  be  in  conflict  with  the  decision  in  Dunham 
V.  Lamphere,  8  Gray,  268.  So  far  as  we  know,  it  has  never 
been  decided  anywhere  that  the  regulation  of  the  fisheries 
within  the  territorial  limits  of  a  state  is  a  regulation  of  com- 
merce; the  decisions  are,  that  the  control  of  the  fisheries  is 
not  included  in  the  grant  of  power  to  Congress  to  regulate 
commerce.  In  all  treaties  and  international  relations,  the 
subject  of  coast  fisheries  it  regarded  as  distinct  from  that  of 
commerce.  The  argument  addressed  to  us  is,  that  by  the 
constitution  of  the  United  States  the  judicial  power  of  the 
United  States  extends  *'  to  all  cases  of  admiralty  and  mari- 
time jurisdiction ":  U.  S.  Const.,  art.  8,  sec.  2;  that  this 
power  is  exclusive;  that  the  case  at  bar  is  within  this  juris- 
diction, and  that  therefore  the  courts  of  Massachusetts  have 
no  jurisdiction  over  it.  It  must,  we  think,  be  considered  as 
settled  that  if  land  on  the  coast  be  reclaimed  from  theses, 
or  if  piers  or  wharves  be  extended  into  the  sc...  such  land  and 
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Btnictares  are  a  part  of  the  territory  of  the  state  whose  shores 
they  adjoin:  Pbllard  ▼.  Hagan^  8  How.  212;  Weber  t.  Harbor 
Oomm^rB^  ISWaU.  67;  Commonwealth  y,  Alger^  7  Cush.  63; 
Commonwealth  ▼.  Roxbury^  9  Gray,  451;  Boeton  ▼.  Richardeon^ 
106  Mass.  851;  Galveeton  y.  Menard^  28  Tex.  349;  Barney  v. 
Keohkh,  94  U.  S.  824. 

In  MeCready  ▼.  Virginia^  94  U.  8.  891 ,  it  is  said  in  the 
opinion:  **The  precise  question  to  be  determined  in  this  case 
is,  whether  the  state  of  Virginia  can  prohibit  the  citizens  of 
other  states  from  planting  oysters  in  Ware  River,  a  stream  in 
that  state,  where  the  tide  ebbs  and  flows,  when  its  own  citi- 
zens have  that  privilege.  The  principle  has  long  been  settled 
in  this  court  that  each  state  owns  the  beds  of  all  tide-waters 
within  its  jurisdiction,  unless  they  have  been  granted  away: 
Pcllard^e  Leseee  v.  Hagan^  3  How.  212;  Smith  v.  Maryland^  18 
How.  74;  Mum  ford  v.  WardweU,  6  Wall.  436;  Weber  v.  Har^ 
bor  CommUeionerSy  18  Wall.  66.  In  like  manner,  the  states 
own  the  tide-waters  themselves,  and  the  fish  in  them,  so 
far  as  they  are  capable  of  ownership  while  running.  For 
this  purpose  the  state  represents  its  people,  and  the  owner- 
ship is  that  of  the  people  in  their  united  sovereignty:  Mar- 
tin  V.  Waddell,  16  Pet.  410.  The  title  thus  held  is  subject  to 
the  paramount  right  of  navigation,  the  regulation  of  which, 
in  respect  to  foreign  and  interstate  commerce,  has  been 
granted  to  the  United  States.  There  has  been,  however,  no 
such  grant  of  power  over  the  fisheries.  These  remain  under 
the  exclusive  control  of  the  state,  which  has  consequently 
the  right,  in  its  discretion,  to  appropriate  its  tide-waters  and 
their  beds  to  be  used  by  its  people  as  a  common  for  taking 
and  cultivating  fish,  so  far  as  it  may  be  done  without  obstruct- 
ing navigation.  Such  an  appropriation  is,  in  effect,  nothing 
more  than  a  regulation  of  the  use  by  the  people  of  their  com- 
mon property.  The  right  which  the  people  of  the  state  thus 
acquire  comes,  not  from  their  citizenship  alone,  but  from  their 
citizenship  and  property  combined.  It  is,  in  fact,  a  property 
right,  and  not  a  mere  privilege  or  immunity  **f  citizenship." 

In  Smith  V.  Maryland^  18  How.  71,  74,  e'«  .^  question  was 
discussed  which  arises  in  the  case  at  bar  ex^p-^  the  question 
whether  the  place  where  the  acts  of  the  present  uet'bridant 
were  done  was  within  the  territory  of  Massachusetts.  In 
that  case  the  plaintiff  in  error  was  a  citizen  of  Pennsylvania, 
and  owner  of  a  sloop  licensed  to  be  employed  in  the  coasting 
trade  and  fisheries,  which  was  seized  by  the  sheriff  of  Anne 


832  CoMlfONWBALTH  «.  ILuiOHEflrBB.  [MmI. 

Arundel  County,  in  Maryland,  while  engaged  in  dredging  tor 
oysters  in  Chesapeake  Bay,  in  violation  of  a  atatato  of  Mary-> 
land  enacted  for  the  purpose  of  preventing  the  destmeiion  of 
oysters  in  the  waters  of  that  staie.  The  qoesiiona  preeented 
and  argued  were,  whether  that  statute  was  repugnant  to 
those  provisions  of  the  constitution  of  the  United  States 
which  grant  to  Congress  the  power  to  regulate  commerce,  or 
to  those  which  declare  that  the  judicial  power  of  the  United 
Stiites  shall  extend  to  all  cases  of  admiralty  and  maritiaie 
jurisdiction,  or  which  declare  that  the  citizens  of  each  sitate 
'*  shall  be  entitled  tosll  privileges  and  immunities  of  citisens 
in  the  sevenal  states":  U.  S.  Const,  art  4,  sec.  2.  Mr.  Justice 
Curtis,  in  delivering  the  opinion,  says:  *' Whatever  soil  below 
low-water  mark  is  the  subject  of  exclusive  property  and 
ownership  belongs  to  the  state  on  whose  maritime  border 
and  within  whose  territory  it  lies,  subject  to  any  lawful 
grants  of  that  soil  by  the  state,  or  the  sovereign  power  which 
governed  ite  territory  before  the  Declaration  of  Independence: 
Pollard's  Leasee  v.  Hagan,  3  How.  212;  MoHin  v.  WaddM,  16 
Pet  367;  Den  v.  Jersey  Co ,  15  How.  426.  But  thia  aoU  is 
held  by  the  state,  not  only  subject  to,  but  in  some  aenae  in 
trust  for,  the  enjoyment  of  certain  public  righta,  amoog 
wliich  is  the  common  liberty  of  taking  fish,  as  well  ahdl-fisfa 
as  floating  fish."  He  also  says  that  the  statute  of  Maryland 
does  *'not  touch  the  subject  of  the  common  liberty  of  taking 
oystersi  save  for  the  purpose  of  guarding  it  from  injury,  to 
whomsoever  it  may  belong;  and  by  whomsoever  it  may  be  en- 
joyed. Whether  this  liberty  belongs  oxclosively  to  the  citi- 
zens of  the  state  of  Maryland,  or  may  lawfully  be  enjoyed  in 
common  by  all  citizens  of  tlio  United  States;  whetliar  this 
public  use  may  be  restricted  by  the  state  to  its  own  citiaens, 
or  a  part  of  them,  or  by  Ibrce  of  the  constitution  of  the 
United  States  must  remain  common  to  ail  oitiaena  of  the 
United  States;  whether  the  national  government,  by  a  treaty 
or  act  of  Congress,  can  grant  to  foreigners  the  right  to  parti- 
cipate therein;  or  what,  in  general,  are  the  limits  of  the  tmst 
upon  which  the  state  hdda  this  soil,  or  its  power  to  define 
and  control  that  truat, — Rre  matters  wholly  without  tbeacope 
of  this  casCi  and  upon  which  we  give  no  opinion."  Upon  the 
question  of  the  admiralty  jurisdiction,  he  aajrs:  ''But  we 
consider  it  to  have  been  settled  by  this  court,  in  UmiUd  StaUs 
V.  Bevans,  3  Wheat  386,  that  this  danse  in  the  conatitution 
did  not  affect  the  juriediction  nor  the  legialativn  power  of  the 


SepL  1890.]    OoMiiOKwuiiXH  •.  MkmeuM&tMR.  $K 

states  ever  so  vaxnoh  of  their  territory  m  ]im  below  bii^- 
water  mark,  save  that  tbej  parted  with  the  power  io  to  legis- 
Jate  as  to  coDflict  with  the  admiralty  juriediotioa  or  laws  of 
the  United  States.  As  this  law  ooaflicta  neither  with  the 
Admiralty  juriidiction  of  any  oourtof  the  United  States  ooq- 
ferred  by  Congress,  nor  with  any  law  of  Ck>ngpees  whatever, 
we  are  of  opinion  it  is  not  repugnant  to  this  clause  of  the 
jonstitution/'  He  also  held  that  it  was  not  repugnant  to 
the  olaase  of  the  constitution  whioh  conferred  upon  Congress 
the  power  to  regulate  commerce,  and  that  the  enrollment  and 
license  of  the  vessel  conferred  upon  the  plaintiff  in  error  no 
right  to  violate  the  statute  of  Maryland.  It  is  said  in  the 
opinion:  ^'  No  question  was  made  in  the  court  below  wheUier 
the  place  in  question  be  within  the  territory  of  the  state. 
The  law  is*  in  terms,  limited  to  the  waters  of  the  state.'' 
The  question,  therefore,  did  not  arise  "  whether  a  voyage  of  a 
vessel  licensed  and  enrolled  for  the  coasting  trade  had  been 
interrupted  by  force  of  a  law  of  a  state  wiiile  on  the  high 
seas,  and  out  of  the  territorial  jurisdiction  of  such  state." 
The  dimensions  of  Chesapeake  Bay  do  not  appear  in  the  re- 
port of  the  case,  bat  it  has  been  said  that  this  bay  is  '^  twelve 
miles  aoross  at  the  ocean":  1  Bishop's  Crim.  Law,  7th  ed., 
sec.  105.  It  is  a  bay  considerably  larger  than  Buzsard/s  Bay, 
and  is  not  wholly  within  the  state  of  Maryland,  aithoogh  at 
the  point  where  Anne  Arundel  County  bounds  upon  it  the 
bay  is  wholly  within  that  state:  See  H<Msy  v.  Compioti,  36 
N.  J.  L.  607;  Corfidd  v.  CoryM,  4  Wash.  C.  C.  371;  Wtiton  v. 
:Sampnn^  ^  Cnsh.  347;  54  Am.  Dec.  764;  MahUr  v.  Narvnch 
■and  New  York  Trans.  Oo.^  35  N.  Y.  352;  United  States  v. 
Smiley^  6  Saw.  640. 

The  argument  from  the  grant  of  judicial  power  to  the  United 
States  in  all  cases  of  admiralty  and  maritime  jurisdiction 
proceeds  upon  the  theory  that  the  jurisdiction  thus  granted  is 
the  jurisdiction  as  to  subject-matter  and  place  which  courts 
of  admiralty  exercised  in  England  when  the  oonstitiition  was 
adopted,  and  that  this  is  an  exclusive  jurisdiction,  civil  and 
orsminal,  which  is  fixed  and  cannot  be  changed  by  legislation. 
But  in  civil  causes  the  jurisdictioti  both  as  to  subject-matter 
a,nd  place  is  not  exactly  that  of  the  courts  of  admiralty  of 
England  at  any  time;  and  this  jurisdiction  can  within  cer- 
tain limits  be  changed  by  Congress,  and  under  the  existing 
laws  personal  suits  on  maritime  contracts  or  for  maritime 
torts  can  be  maintained  in  the  state  courts;  and  the  courts  of 
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the  United  States,  merely  by  virtue  of  this  grant  of  judicial 
power,  have  no  criminal  jurisdiction  whatever.  The  criminal 
jurisdiction  of  the  courts  of  the  United  States  is  wholly  de- 
rived from  the  statutes  of  the  United  States;  and  these  stat- 
utes, so  far  as  they  have  been  passed  under  the  grant  of 
admiralty  and  maritime  jurisdiction,  for  the  punishment  of 
offenses  committed  on  the  high  seas,  or  in  bays  and  arms 
of  the  sea,  have  usually  been  confined  to  offenses  committed 
*'  out  of  the  jurisdiction  of  any  particular  state  ":  U.  S.  Rev. 
Stats.,  sec  6839;  Butler  v.  Boston  and  Savannah  S.  S,  Co,^  130 
U.  S.  627;  The  Belfast,  7  Wall.  624;  The  EagU,  8  Wall.  16;  Lean 
V.  Galeeron,  11  Wall.  185;  Steamboat  Co.  v.  Chase,  16  Wall. 
522;  Ctiase  v.  American  Steamboat  Co,,  9  R.  I.  419;  11  Am. 
Rep.  274;  Schoonmaker  v.  OUmore^  102  U.  S.  118;  Insurance 
Co.  V.  Dunham,  11  Wall.  1;  Ex  parte  Byers,  82  Fed.  Rep.  404. 

In  each  of  the  cases  of  United  States  v.  Bevans^  8  Wheat. 
386,  and  of  Commonwealth  v.  Peters^  12  Met  887,  the  place 
where  the  offense  was  committed  was  in  Boston  harbor;  and 
it  was  held  to  be  within  the  jurisdiction  of  Massachusetts,  ac- 
cording to  the  meaning  of  the  statutes  of  the  United  States 
which  punished  certain  offenses  committed  upon  the  high 
seas,  or  in  any  river,  haven,  basiui  or  bay  ^'out  of  the  joiis- 
diction  of  any  particular  state."  The  test  applied  in  Com- 
monwealth V.  PeterSf  12  Met.  887,  which  was  decided  in  the 
year  1847,  was,  that  the  place  was  within  a  bay  '*  not  so  wide 
but  that  persons  and  objects  on  the  one  side  can  be  discerned 
by  the  naked  eye  by  persons  on  the  opposite  side,'*  and  was 
therefore  within  the  body  of  a  county.  In  United  States  v. 
Bevans,  8  Wheat  886,  Marshall,  C.  J.,  said:  *«The  jurisdic- 
tion of  a  state  is  co-eztensive  with  its  territory, — co-extensive 
with  its  legislative  power.  The  place  described  is  unques- 
tionably within  the  original  territory  of  Massachusetts.  It  is 
then  within  the  jurisdiction  of  Massachusetts,  unless  that 
jurisdiction  has  been  ceded  to  the  United  States." 

There  are  no  statutes  of  the  United  States  which,  as  we  C(m- 
strue  them,  purport  to  regulate  the  menhaden  fisheries  on 
the  coast  or  within  the  bays  of  Massachusetts!  The  rights 
granted  to  British  subjects  by  the  treaties  of  June  6,  1864, 
and  May  8,  1871,  to  take  fish  upon  the  shores  of  the  United 
States,  had  expired  before  the  statute  of  Massachusetts  (Stat 
1886,  o.  192)  was  passed  which  the  defendant  is  charged  with 
violating.  If  the  place  where  the  offense  charged  in  this  ease 
was  committed  is  within  the  general  jurisdiction  of  Massa- 
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ohuBetts,  then,  according  to  the  principles  declared  in  Smith 
T.  Maryland^  18  How.  74,  the  statute  in  question  is  not  repug- 
nant to  the  constitution  and  laws  of  the  United  States.  The 
contention  is,  that  the  jurisdiction  of  a  state  as  between  it  and 
the  United  States  must  be  confined  to  the  body  of  counties; 
and  that  counties  must  be  defined  according  to  the  custom- 
ary English  usage  at  the  time  of  the  adoption  of  the  constitu- 
tion of  the  United  States;  and  that  by  this  usage  counties 
were  bounded  by  the  margin  of  the  open  sea;  and  that,  as  to 
bays  and  arms  of  the  sea  extending  into  the  land,  only  such, 
or  such  parts,  were  included  in  counties  as  were  so  narrow 
that  objects  could  be  distinctly  seen  from  one  shore  to  the 
other  by  the  naked  eye. 

We  are  unable  to  find  any  indication  anywhere  that  the 
customary  law  of  England  in  regard  to  the  boundaries  of 
counties  was  adopted  by  the  constitution  of  the  United  States 
as  a  measure  to  determine  the  territorial  jurisdiction  of  the 
states.  The  extent  of  the  territorial  jurisdiction  of  Massa- 
chusetts over  the  sea  adjacent  to  its  coast  is  that  of  an  inde- 
pendent nation;  and  except  so  far  as  any  right  of  control 
over  this  territory  has  been  granted  to  the  United  States,  this 
control  remains  with  the  state.  In  United  States  v.  Bevana^ 
3  Wheat  386,  Marshall,  C.  J.,  in  the  opinion,  asks  the  follow- 
ing questions:  *'Can  the  cession  of  all  cases  of  admiralty 
and  maritime  jurisdiction  be  construed  into  a  cession  of  the 
waters  on  which  those  cases  may  arise?"  '*Asthe  powers 
of  the  respective  governments  now  stand,  if  two  citizens  of 
Massachusetts  step  into  shallow  water  where  the  tide  flows, 
and  fight  a  duel,  are  they  not  within  the  jurisdiction  and 
punishable  by  the  laws  of  Massachusetts?"  It  would  be  a 
startling  proposition  that  all  persons  who  step  into  tide-water 
on  the  open  coast  of  Massachusetts  are,  while  they  remain 
there,  wholly  beyond  the  jurisdiction  of  the  state.  The  stat- 
utes of  the  United  States  define  and  punish  but  few  offenses 
on  the  high  seas,  and  unless  other  offenses,  when  committed 
in  the  sea  near  the  coast,  can  be  punished  by  the  states,  there 
is  a  large  immunity  from  punishment  for  acts  which  ought 
to  be  punishable  as  criminal.  There  are  reasons,  perhaps, 
why  the  states  should  not  exercise,  in  all  respects,  the  same 
anthoritv  over  the  open  sea  near  the  shore  as  over  bays  within 
their  limits;  and  Congress  or  the  courts  of  the  United  States 
nii^ht  retiise  to  recognize  the  right  of  a  state,  by  statute,  to 
extend  its  territorial  limits  beyond  what  is  generally  recog- 


Biiad  aa  tka  icrdlockd  liaito  of  aUtas  kgr  ibe  Iav  af  iMiimia, 
Within  these  limiAat  we  ibialc  a  ataifea  fisa  define  ila  bono- 
darieB  on  the  aea,  and  tba  besBdajiaa  iif  ile  ooeatieai  Mid  hf 
thia  teat  the  eamaMMivealtb  «f  MtmmekwmtAM  om  iaehiii 
fioosaid'iS  Bay  wiUum  the  Umiia  ef  ita  oeantiefc 

The  etaAvtaa  eC  Maeaaahiiaelifea»  ut  ngtiard  ie  hsfa  mk  Ieu4 
ttafee  definite  benndAriea  «rhach«  bciiwp  tthe  fwiaegp  ef  the 
atatatoe^  were  eonerwbat  tndefiake;  end  if  at  were  neoeaaerf 
ee  to  ooneider  the  atatnAeay  they  ae^hi  well  be  taken  te  he  n 
defiititiae  of  the  dieiaiice  which  a  paraen  ean  aea,  altben^ 
the  origin  and  hieioiy  of  ihe  ata&ntea  bave  no'conneetien  with 
the  Bnglnh  law  coi|oarnjiif  the  bonwdAiies  of  oeuatiea.  Zi  la 
to  be  noticed  that  Rhode  Island  and  aeofie  ether  atatee  bare 
peaaed  aiaiilar  eiatetea  deSning  their  fcoamdaxiea:  tL  L  Pob. 
fitaia.  1882,  e.  1,  sees.  1,  2;  e.  3,  aee.  «;  GeaU  on  Watera, 
eec.  16,  and  oote.  The  watera  of  Becaard'a  Bay  eie,  of  oooiee, 
aenrigable  watera  of  the  United  Statea,  and  the  jwriadietion  of 
MaaaacboBeits  over  them  ia  neoeasarily  iinxitedt  {JemwianwetdA 
▼.  King^  IfiO  Maaa.  221;  but  we  have  no  ecoaaioa  Ie  oonaider 
the  {tower  of  the  United  Statea  to  regulate  or  control,  either 
by  treaty  or  kgialation,  the  fiaheriea  in  theae  watera,  becanaa 
there  ai'e  no  exiating  treaties  or  actsof  €onpeaa  whieh  aeexn  to 
ua  to  relate  to  the  natenhaden  fisheries  within  anch  a  bay.  The 
etatote  of  Masaaehusetts  whieh  the  defendant  ia  obatged  with 
violating  ia,  in  terms,  eonfined  to  watem  **  within  the  joria- 
dtetion  of  thia  couimonwealtii ";  and  it  waa  paaaed,  we  tbink, 
for  the  preservation  of  tlie  fiah,  and  it  mukea  ne  diacrimination 
in  favor  of  citiaena  of  MaaBachnaetta  and  againat  citiaene  of 
other  atatea*  If  there  be  a  liberty  of  fiahing  for  awimniing 
AA  in  the  navigable  watera  of  the  United  Statea,  oommon  ta 
the  inhabitanta  or  the  citiaena  of  the  United  Statea,  npoa 
wbiefa  we  expreaa  no  opinion,  the  etatote  amy  well  be  oonsid- 
eied  aa  an  impartial  and  reasonable  regulation  of  thia  liberty; 
and  the  anbject  ia  one  which  a  state  may  well  be  permitted  ta 
regulate  within  its  territory,  certainly  in  the  abaenee  of  any 
regulation  by  the  United  Statea.  The  preeervation  of  fish, 
even  altfaongh  they  are  not  used  aa  food  for  bnman  beiaga, 
bnt  ae  food  for  other  fish  which  are  ao  need,  ia  for  the  eom- 
anon  benefit;  and  we  are  of  opinion  that  the  atatnte  ia  not 
npugnant  to  the  oonatitution  and  the  lawa  of  the  United 
fitetea.  We  aee  no  error  in  the  rnlinga  at  the  trial,  end  there 
anuat  be  judgment  on  the  verdiok 

8o  ordered. 
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T^  FRivemHi  ffjom  ipm  ninovcd  to  the  supreme  eovrt  of  fihe  UniteJ 
8l»4)ei  l»7  m  writ  of  error,  and  thereupon  the  latter  eonrt  sffinne<f  the  jndg* 
■Mot  of  the  ttKte  eoart  vpos  reason ing  oabstsntisHy  kteuticrf  with  thvt 
■kown  m  the  opinioo  in  the  prineipal  cue;  See  Maut^eaier  ▼.  Meutachm&etlg^ 
mo.  8bt4ib  After  eteting  the  ffiete  of  the  eane^  and  referring  to  the  itst^ 
wtee  of  If  Meoehooette  under  which  tfao  oonrietfoa  had  tnkes  place,  tiie  sok 
preme  oonrt  ef  the  United  Sistee  osfd;  **  We  think  it  mnst  he  regarded  aa 
eetaihliabetl,  that^  as  between  nations,  the  mrnTmam  limit  of  the  territoriat 
jnnsdiction  of  a  natrnn  o-rer  tide- waters  is  a  marine  Isagnefrem  ita  coast;  that 
b>iys  wholly  within  its  territoiy,  not  exceeding  two  marine  leagnee  in  wiildi 
at  th»  moath,  are  within  this  limit;  and  that  included  in  this  terrrtorril  jir- 
rie<)fctK>R  is  the  right  of  control  over  fisheries,  whether  the  fish  bo  migra- 
tory, free-swimming  fish,  or  free- moving  fieh,  or  fish  attached  to  or  emhetlded 
in  he  soil.  Tlie  open  sea  within  this  limit  is^  of  conrso,  subject  to  the  com* 
mon  right  el  navigation;  and  all  governments,  for  the  pnrposo  of  self-protec- . 
tioti  in  time  of  war,  or  fbr  the  prevention  of  fnradeon  their  revenue,  exercise 
an  authority  beyond  this  Kniit:  Gkrald  on  Waters,  pt.  },  &  T,  se<».  I -17,  and 
notse;  NeM  v.  Duke  ^  Df^on^vre^  8  ^^^PP-  ^^^^^  ^^  Gammed  r,  OommiBskm'' 
ern,  d  Maeq.  4)9;  AfiPwaU  ▼.  Meftet  0  8np.  Ct  Canada,  8fi;  The  Queen  r.  CVf 
i»iff,  22  Q.  B.  Dir.  6S2;  Stots.  46  ft  47  Vtct.,  ft  22.  It  is  further  insisted 
by  tlie  phiintiff  in  error  that  the  control  of  the  fisheriee  of  Bnanrd's  Bay 
io^  \if  the  eoBtititHtion  of  the  United  States,  oxcInsiTcIy  with  the  United 
States^  and  that  the  statute  of  Massaohnsette  is  repugnsnt  to  that  constitu- 
tion aud  to  the  Wmts  of  the  United  Statee.  In  Dunham  r.  Ltsmphtre,  9  Gray; 
2t>8!,  it  was  hold  (Chief  Jnetioe  Shaw  delivering  the  opinion  of  the  court)  that 
IB  tha  distrihotion  of  powere  between  the  general  and  state  govemiiTents; 
tha  right  ta  the  fiehoriesi  and  the  power  to  regulate  the  fisheriee  on  the  eotsta 
ami  in  the  tide^watere  of  the  stat«>,  were  left^  by  the  ceustitntien  of  the 

iritb  the  states,  subject  only  to  such  powers  as  Congrsss  ma^ 
sise  in  tho  regulation  of  commeroe,  foreign  and  domeetio;  In  tiio 
present  obm^  the  ooart  bolow  was  asked  to  reconsider  that  decision,  mainly  oit 
tha  gramid  that  the  admiralty  and  maritime  jurisdiction  of  the  conrts  of  the 
Uaitad  fltites  was  not  eonattlersd  in  the  opinion^  and  that  the  recent  decre- 
MM  ei  the  sopreme  court  of  the  United  States,  on  the  power  of  Congress  to 
ffegulata  ooinaMrce,  reqairotl  that  the  decistoa  be  rectwsidered;  but  ^e  court 
alatod  that  no  recent  decisions  ef  tfaie  court  had  been  cited  which  related  t<ft 
tha  ■egulslioB  of  fisheries  within  ttie  territorial  tide- waters  of  a  state,  and 
that  the  dsciiiaas  of  tbia  eonrt  which  related  to  that  subject  did  not  appear 
to  bo  in  eanfiiot  with  Hie  decision  in  Dmihmm  ▼.  Lam^here,  3  Gray,  26S,  and 
that  it  Bover  had  been  decided  an3rwhere  that  the  regulation  of  the  fisfaeriea 
within  the  territorial  liroita  of  a  state^  was  a  rsgulation  of  commerce.  It  in 
farther  contended  that  by  the  ooastitntion  of  th*  United  States  tha  judicial 
power  of  the  United  Statee  exteuds  to  all  cases  of  admiralty  and  maritime 
jnriadictioa,  and  is  excluaivn;  that  this  ca-'O  i*  within  such  jurisdiction;  and' 
that  thomfare  the  ooorta  of  Masnachnsetts  have  no  jurisdtctioB  over  itL  Tir 
MeCrmdf  ▼.  Virtjimm,  H4  U.  S.  391,  the  question  invohred  was,  whetffker  the 
state  of  Virginia  otmlcl  prohibit  the  citizens  of  other  states  from  planting 
oy«tera  in  Ware  River,  a  stream  in  Virginia,  where  the  tide  ebbed  and 
flowed,  when  her  own  citizens  had  that  privilege.  In  that  case  it  was  said 
tbat  the  principlo  had  long  been  settled  in  this  court,  that  each  state  owns 
tba  bods  of  aU  tido-watsrs  within  its  jurisdiction,  unless  they  hare  been 
l^antsd  aaaiy;  aad  that  in  like  manner  the  states  own  the  tide- waters  them- 
and  tha  ftih  m  thorn,  so  far  as  they  are  capahto  of  •WMVsbip  whUo' 
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running;  and  this  oourt  added  in  ita  opinion:  'The  title  thus  held  is  sab- 
ject  to  the  paramount  right  of  navigation,  the  regnlation  of  which,  in  re* 
speot  to  foreign  and  interstate  commerce,  has  been  granted  to  the  United 
States.  There  has  been,  however,  no  such  grant  of  power  over  tlie  fitfheries. 
These  remain  under  the  exclusive  control  of  the  state,  which  has  conse- 
quently the  right,  in  its  discretion,  to  appropriate  its  tide-waters  and  their 
beds,  to  be  used  by  its  people  as  a  oomuion  for  taking  and  cultivating  fish, 
so  far  as  it  may  be  done  without  obstructing  navigation.  Such  an  appropri- 
atiou  is,  in  effect,  nothing  more  than  a  regulation  of  the  use  by  the  people 
of  their  common  property.  The  right  which  the  people  of  the  state  thus 
acquire  come«  not  from  their  citizenship  alone,  but  from  their  oitixenship 
and  property  combined.  It  is,  in  fact^  a  property  right,  and  not  a  mert 
privilege  or  immunity  of  citizenship.' 

"In  SutUh  V.  Marylandt  18  How.  71,  74,  a  ressel  licensed  to  be  employed 
in  the  cosHting  trade  and  fisheries  was  seized  by  the  sheriff  of  Anne  Amndsl 
County,  in  Maryland,  while  engaged  in  dredging  for  oysters  in  Cheaapeaks 
Bay  in  violation  of  a  statute  of  Maryland  enacted  for  the  purpose  of  pr^ 
venting  the  destruction  of  oysters  in  the  waters  of  that  state;  and  the  ques- 
tions presented  were,  whether  that  statute  was  repugnant  to  the  provisions  of 
the  constitution  of  the  United  States  which  grant  to  Congress  the  power  to 
regulate  commerce,  or  to  those  which  declare  tliat  the  judicial  power  of  the 
United  States  shall  extend  to  all  cases  of^aduiiralty  and  maritime  jorisdio- 
tion,  or  to  those  which  declare  that  the  citizens  of  each  state  shall  be  enti- 
tled to  all  privileges  and  immunities  of  citizens  in  the  several  states.  Mr. 
Justice  Curtis,  in  delivering  the  opinion  of  this  court,  said;  'Whatever  soil 
below  low-water  mark  is  the  subject  of  exclusive  property  and  ownership 
belongs  to  the  state  on  whose  maritime  border  and  within  whose  territory 
it  I'es,  subject  to  any  lawful  grants  of  that  soil  by  the  state,  or  the  sovereign 
power  which  governed  its  territory  before  the  Declaration  of  Independence: 
PoUard  V.  Hagan,  3  How.  212;  MarUn  v.  WaddrU^  16  Pet  367;  Demr.  Tim 
Jersey  Co,,  15  How.  426.  But  this  soil  is  held  by  the  state,  not  only  snbjeet 
to,  but  in  some  sense  in  trust  for,  the  enjoyment  of  certain  pnblio  rights^ 
among  which  is  the  common  liberty  of  taking  fish,  as  well  shell-fish  as  float- 
ing fish.'  He  also  said  that  the  statute  of  Maryland  does  'not  touch  the 
subject  of  the  common  liberty  of  taking  oysters,  save  for  the  purpoee  el 
guarding  it  from  injury,  to  whomsoever  it  may  belong,  and  by  whomsoever 
it  may  be  enjoyed.  Whether  this  liberty  belongs  exclusively  to  the  eitiasoa 
of  the  state  of  Maryland,  or  may  lawfully  be  enjoyed  in  common  by  all  citi- 
zens of  the  United  States;  whether  this  public  use  may  be  restricted  by  the 
state  to  its  own  citizens  or  a  part  of  them,  or  by  force  of  the  constitution  of 
the  United  States  must  remain  common  to  all  citizens  of  the  United  States; 
whether  the  national  government,  by  a  treaty  or  act  of  Congress,  can  grant 
to  foreigners  the  right  to  participate  therein;  or  what,  in  general,  are  the 
limits  of  the  trust  upon  which  the  state  holds  this  soil, 'or  its  power  to  define 
and  control  that  trust,  —  are  matters  wholly  without  tlie  scope  of  this  case, 
and  upon  which  we  give  no  opinion.*  Upon  the  question  of  the  admiralty 
jurisdiction  he  said:  'But  we  consider  it  to  have  been  aettled  by  this  court; 
in  United  SUiUa  v.  Bevatts,  3  Wheat.  336,  that  this  clanse  in  the  eonstitntioB 
did  not  affect  the  jurisdiction,  nor  the  legislative  power  of  the  states  over  » 
much  of  their  territory  u  lies  below  high- water  mark,  save  that  they  parted 
with  the  power  so  to  legislate  as  to  conflict  with  the  admiralty  jurisdiction 
or  laws  of  the  United  States.  As  this  law  conflicts  neither  with  the  admi- 
ralty jurisdiction  of  any  court  of  the  United  States  oonf erred  by  Congrea^ 
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Bor  with  any  law  of  Congr«M  whatever,  we  are  of  opinion  it  it  not  repng- 
nant  to  thia  clanse  of  the  crnstitntion.'  The  court  also  held  that  the  act 
waa  not  repugnant  to  the  clauae  of  the  constitution  which  couferred  upon 
Congrosa  the  power  to  regulate  commerce,  and  that  the  enrollment  and 
lieenae  of  the  veesel  gave  to  the  plaintiff  in  error  no  right  to  violate  tlie 
•tatute  of  Maryland.  It  ia  said  in  the  opinion  that  'no  question  was  made 
in  the  oonrt  below  whether  the  place  in  question  be  within  the  territory  of 
tlie  state.  The  law  is.  in  terms,  limited  to  the  waters  of  the  state  *;  and  the 
qneataon,  therefore,  did  not  arise  'whether  a  voyage  of  a  vessel  licensed 
and  enrolled  for  the  coasting  trade  had  been  interrupted  by  force  of  a  law 
of  a  state  while  on  the  high  seas,  and  out  of  the  territorial  jurisdiction  of 
■nch  state.*  The  dimensions  of  Chesapeake  Bay  do  not  appear  in  the  report 
of  the  case,  but  it  has  been  said  that  this  bay  is  '  twelve  miles  across  at  the 
ocean  *:  1  Bishop's  Criro.  Law,  sea  103.  It  is  a  bay  oonaiderably  larger 
than  Bnnard's  Bay,  and  ia  not  wholly  within  the  state  of  Maryland,  aJthungb 
at  the  point  where  Anne  Arundel  Connty  bounds  upon  it  it  ia  wholly  in 
that  state:  Hanejf  v.  Compttm,  36  K.  J  L.  607;  Cwfield  v.  CorytU,  4  Wash. 
C.  C.  371;  ITeKon  v.  Sampmm,  8  Gush.  347;  64  Am.  Dec.  764;  Mahler  y.  Nor- 
wkhandNew  York  TranspwUi^on  Co.,  35  N.  Y.  362 ;  United  Statee  v.  SmUey, 

6  Saw.  640. 

"In  the  case  of  Stodion,  v.  BalUmo*eeie,  B.  R  Co.,  32  Fed.  Rep.  9,  in  the 
eircnit  court  for  the  district  of  Ke^  Jersey,  Mr.  Justice  Bradley  shows 
olearly  that  there  ia  no  necessary  Ci^nflict  lietween  the  right  of  the  state  to 
fegnlate  the  fisheries  in  a  given  locality,  and  the  right  of  the  United  States 
to  regulate  commerce  and  navigation  in  the  same  locality.  He  says  that 
prior  to  the  B«volution,  the  shore  and  lands  under  water  of  the  navigable 
etreams  and  waters  of  the  province  of  New  Jersey  belonged  to  the  king  of 
Great  Britain,  and  after  the  conquest,  those  lands  were  held  by  the  state,  at 
they  were  by  the  king,  in  trust  for  the  public  uses  of  navigation  and  fishery. 
He  adds:  '  It  ia  tme  that  to  utilise  the  fisheries,  especially  thoae  of  ahell-fisb, 
it  was  necessary  to  parcel  them  out  to  particular  operators.  •  •  •  •  The  power 
to  regulate  oommerce  is  the  basis  of  the  power  to  regulate  navigation  and  navi- 
gable waters  and  atreama.  ....  So  wide  and  extensive  is  the  operation  of 
this  power,  that  no  state  can  place  any  obstruction  in  or  upon  any  navigable 
waters  against  the  will  of  Congress.'  The  doctrine  has  alwaya  been  firmly 
maintained  by  thia  court*  that  whenever  a  conflict  arises  between  a  state  and 
the  United  States,  as  to  the  regulation  of  commerce  or  navigation,  the  au- 
thority of  the  latter  is  supreme  aud  controlHug.  Under  the  grant  by  the 
eonstitntion  of  judicial  power  to  the  United  States  in  all  cases  of  admiralty 
and  maritime  jurisdiction,  and  under  the  rightful  legislstion  of  Congress, 
personal  suits  on  maritime  contracts  or  for  maritime  torts  can  be  maintained 
in  the  atate  courts;  and  the  courts  of  the  United  Scates,  merely  by  virtue  of 
this  grant  of  judicial  power,  and  in  the  absence  of  legislation  by  Congress, 
have  no  criminal  jurisdiction  whatever.  The  eriminal  jurisdiction  of  the 
courts  of  the  United  States  is  wholly  derived  from  the  statutes  of  the  United 
Stotes:  BiUier  v.  BoMton  and  Savnttah  8.  S.  0^,  130  U.  S.  627;  The  Be{faU, 

7  WalL  624;  The  Eagle,  8  Wall.  16;  Leon  v.  Oakeran,  11  WalL  186;  Steam- 
boai  OOk  V.  Choie,  16  Wall.  622;  Cha$e  v.  AfAencan  Sieamboai  Co.,  9  R.  L  419; 
11  Am.  Rep.  274;  Sdioonmahtr  v.  Oiimort,  102  U.  S.  118;  /iMtimiice  Co.  v. 
Ihmham,  11  WalL  1;  .^oiies  v.  United  Staten,  137  U.  a  202,  211. 

"  In  each  of  the  cases  of  United  Statee  v.  BevaM,  3  Wheat.  336,  and  of  C&m^ 
moHwe'iith  V.  Pttere,  12  Met.  387,  the  place  where  the  offense  was  committed 
in  Boston  Harbor;  and  it  was  held  to  be  within  the  jurisdiction  of  Msssa- 
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ohnNtta^  ftootfrdiiig  totte  mmaiog  of  Hbe  stototea  of  Ihe  Uniteil  States  wftid^ 
pnwiabed  oertain  oifcmw  oommitted  upon  tbo  hi|[>b  seaa^  <>r  in  Mijr  riw; 
Imiv6ii«  bttaiii,  or  hmj  *oat  of  Hm  jurisdietion  of  soy  porkieoUr  tlrte.*  llio  tm^ 
applied  in  CbmmoiNMa/M  ▼.  FOen,  If  Mot.  MT*  wtiieh  wao  doeided  m  lbo> 
yoar  1847,  waa  that  the  plaeo  WM  witMn  a  bfty  'not  ao  wide  hmt  ftaft 
iona  and  ob}eola  oa  tiio  ono  aido  oaa  bo  diaoernod  by  tbo  naboi  oyo  by 
aona  mm  Ibo  oppoaito  aido,'  and  tMM  tiieraforo  witiiiii  Iho  body  of  m 
la  ITfiifarf  SUOa  ▼.  Bevam,  >  Wbaad  SS6,  Manball,  C.  J.,  aaid:  *nm 
dictioa  of  m  otato  k  oo-oztenatYO  with  ita  torritoryr  oo-oztoMin 
lagialotivo  power.  The  plaeo  described  is  anqoeotloBftbly  witbiii  tho  orifiaol 
territory  of  Maaaaoboaetta.  It  la  IboD  within  tho  joriadiotioB  of  Maoaa^a* 
aettib  oBleao  that  foriadiolaoii  has  boon  ooded  to  tho  Untod  Statea.*  If  tto 
plaoe  wfaera  tho  eflonao  ohafged  in  thia  oaae  waa  oamnrittad  io  within  tho 
goneral  Joriadictioa  of  Masaacbuaottai  then,  aooording  to  tho  prinoipleo  da> 
olorsd  in  8m§tik  ▼•  Mofykmd,  IS  How.  71,  74,  tho  atatoto  in  qneatian  ta  not 
repugnant  to  the  eonatitation  and  lawa  of  ^lo  United  Statoa.  It  la  aiao  eon- 
tended  that  tho  jnriadietiott  of  a  etate  as  between  it  and  tho  United  Statso 
moot  be  eonAnod  ts  tho  body  of  ooontiee;  that  oonntioa  nraat  ho  defined  oo- 
oerding  to  tho  oaatoaaary  bgliah  nsage  at  tho  tiaa  of  the  adoptien  of  tto 
eoustitation  of  the  United  States;  that  by  thia  naage  ooantiea  were  bounded 
by  tbo  Margin  of  tbo  open  aea;  and  that,  as  to  baya  and  anna  of  tho  aoa  ez- 
tending  into  tho  land,  only  anoh,  or  wmt^  porta,  ware  uielndod  in  aonnUuo  aa 
wore  ao  narrow  that  objoota  oovkl  be  diatinotiy  aeon  from  onn  sbssa  to  tho 
other  by  tho  naked  oyo.  Bnt  thero  io  no  indioatmi  that  tho  onstaoMry  kw 
of  Bagland  m  regard  to  tho  boondaiieo  of  oonntiea  waa  adopted  by  tiM  ooo- 
atitotion  of  the  United  States  aa  n  moasnro  to  detemuao  tho  tamtorial 
jori«dietion  of  tho  atataai  Tho  OKtoot  of  tho  territorial  jniiodiothin  of  Mi 
ohnaetta  orer  the  aea  adjaoent  to  Ho  ooaat  ia  that  of  aa  iadopendena 
and  exeeptao  far  aa  any  right  of  oontrol  orer  thia  territory  baa  boon  i^iautsd 
to  tho  United  8tatea,  thia  oentni  raoiama  with  tho  atate.  In  (TmiUd 
▼.  Be9tm§,  8  Wheal  S38,  Marshall,  C.  J.,  in  thoopiDion,  aaka  tho 
qneatkws;  *Oan  the  eeeaioa  of  all  eaaaa  of  adanratty  and  aaaritMno  jariadio» 
tien  bo  oenattaed  into  a  esasisn  of  tho  watera  on  which  thooo  oaoea  an^  ariaaf 
Aa  tho  poworo  of  tho  lospootiro  gororaroonta  now  atand,  if  two  eit^saa  of 
Maaaaehoaetta  atop  faito  ahaUow  water  when  tho  tide  flows,  and  Agh*  a 
are  they  not  within  tho  JniiadioHoa  and  pnnaihnhlo  by  tho  iawa  of 


"The  atatntea  of  tho  United  Statsa  define  and  pnniah  hot  fsw  offsnaoa  on  tho* 
high  eaaa,  and  anieea  other  oflisnees  whoa  eominitted  hi  tha  eaa  nanr  tho 
oan  bo  poaished  by  tho  atatea^  there  ia  a  laigo  inunanity  Irani 
for  acta  whioh  oaght  to  bo  paaiahabte  ao  orioriaaL  Within  what 
effoUy  rooogniaad  aa  tho  tsrritorial  limits  of  alatea  by  the  law  of 
state  can  define  Hs  hooadariea  on  tho  aea  and  tho  boondarioaof  ita 
aad  by  thia  teat  tho  oomnMnwcalth  of 
Bay  wklihi  the  Kmita  of  ita  oonatioa.  The  atatotaa  of 
gard  to  baya  at  leaat,  OMho  definite  boondnrios,  whath»  hufiu  tho 
tho  atatatea^  ware  somoarhat  indafinito$  and  Rhode  lafauid 
atatoB  haro  paaaed  ainnlar  alatatte  defining  their  hoaodariea:  Pnk 
R.  L,  1881,  0.  1,  aeos.  1,  2;  o.  8,  see;  6;  Gonld  on  Watery  aacli^  aad 
The  waters  of  Bnaaard*a  Bay  are,  of  coarse,  narigahlo  watera  of  the  Ui 
Stales,  and  tho  jnrisdietioa  of  Massachasetts  ov«r  tho»  ia  nsassaari^ylJMiiadr 
(hmmmmeam  ▼.  X<f*9,  liO  Maaa.  221;  bat  theto  te  noocansMi  taonnaidv 
tho  power  of  tha  United  Statea  to  regahita  or  aatral,  aithar  by  taaaly  or 
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legislation,  the  fisheries  in  these  waters,  because  there  are  no  existing, 
treaties  or  acts  of  Congresa  vfasek  reJaite  tm  the  menhaden  fisheries  within 
snoh  a  bay.  The  rights  granted  to  Britieb  snbjeata  by  the  treaties  of  Jnne  5, 
1854,  and  May  8,  1871»  to  take  fish  upon  theshoreeof  the  United  Statea»  bad 
expired  before  the  statute  of  Massachusetts  (Stal  I886»  e.  192^  was  passed 
which  the  defendant  is  charged  with  riolaiing.  Tbo  fish  oommisaion  was  in- 
stituted 'for  the  protection  and  preeervation  of  the  food«fishea  of  the  coast 
of  the  United  States.'  Title  61  of  the  BeviMd  Statntee  relates  sekly  to food- 
fisberiee,  and  so  does  the  act  of  1887.  Nor  are  we  referred  to  any  dcciisioa 
which  holds  that  the  other  acts  of  Congress  alluded  to  apply  to  fiaberies  for 
menhaden,  which  is  found  as  a  fact  in  this  case  not  to  be  a  food-fish,  and  to 
be  only  valnable  for  the  purpose  of  bait  and  of  manufacture  into  fish-oiL  The 
statute  of  Massachusetts  which  the  defendant  is  ohargiad  with  vlolsting 
is,  in  terms,  confined  to  waters  'within  the  jurisdiction  of  this  eonunon* 
wealth';  and  it  was  eridently  passed  for  the  preserratioa  ol  the  fish^ 
and  makes  no  discrimination  in  favor  of  citizens  of  Massaehaaetta,  and 
against  cittsens  of  other  states.  If  there  be  a  liberty  of  fishiqg  for  swim« 
miug  fish  in  the  navigable  waters  of  the  United  States  common  to  the 
inhaUtants  «r  the  eitiaBiis  ef  the  United  Statss^  wpoa  which  we  azprsse  no 
opinion,  the  statnte  may  weU  be  eonsidered  aa  an  impartial  and  nasonaUe 
regalation  of  this  liberty;  and  the  subject  is  one  which  a  state  may  well  be 
permitted  to  regulate  within  its  territory,  in  the  absence  of  any  regulation 
by  the  United  States.  The  presenration  of  fish,  evepi  atthe«gfe  they  are  not 
used  as  food  for  human  beings,  but  as  food  for  other  fish  which  are  so  nsed» 
is  for  the  common  benefit;  and  w  are  of  opinion  that  the  statute  is  aoi  re* 
pngnaot  to  tlie  constitution  and  the  laws  of  the  United  States.  It  may  be 
olawrved  tImtsaotioB  48i8of  OaRerised  Statutes  (a  re-enactment  of  section 
4  af  the  joiai  rsaehrtioa  of  Febmary  %  1871)  proa  ides  as  fellaws  is  rsi^ard 
te  the  commissioaer  of  fish  aad  fisheciee:  '  The  eemmissioner  may  take,  ar 
cause  to  be  taken,  at  all  timee,  in  the  waters  of  the  sea-coast  of  the  United 
States  where  the  tide  ebbe  and  flows,  and  also  in  the  waters  of  the  lakee, 
aaok  ish,  ar  spaciraeBe  thereof,  aa  may,  in  his  judgment,  from  time  to  time, 
ba  aeedfal  ar  prapar  far  tks  auadaet  af  his  duties^  aoy  law,  eustoa,  or  asaga 
of  any  state  to  the  eeulraffy  aotwithatsndiag  *  This  enaetmaat  auiy  nai 
improperly  be  aonstroad  as  suggesting  that^  as  against  the  law  of  a  state, 
the  fish  eommissioner  might  not  otherwise  have  the  right  to  take  fish  in 
placee  covered  by  tha  state  law.  The  pertinent  obeervation  may  be  made 
that  aa  Ossigrass  deaaoe*  assart»  by  legislation,  a  right  to  centrri  pUoto  in 
tha  bays,  ialats^  rivaas^  harbos%  and  for^  af  tha  Uattod  States^  bat  leavas 
the  regnlatien  af  that  matter  to  the  states  {Cooler  ▼.  BtMrd  ^  Wmrdem,  12 
How.  299),  so  if  it  does  not  assert,  by  affirmative  legislation,  its  right  or 
wilt  to  aasvma  the  control  of  menhaden  fisheries  in  each  bays,  the  right  to 
eoBtrol  saeh  fisbariaa  OMst  reoMn  with  the  stoto  which  aantatns  snch  bays. 
We  do  aat  eoMider  tha  qaasrisn  wbathsr  or  nai  Coagiaai  would  hava  tha 
right  to  oontrol  the  amahadaa  fisheries  whioh  the  etotate  of  Massaahaeetta 
assnmea  to  aontrol;  bat  we  mean  to  say  only  that^  as  ths  right  of  ecntrol 
existo  to  tha  stato  in  the  abaenoe  of  the  affirmative  action  of  Congress  tak- 
ing snoh  coartral,  tta  isci  that  Osngress  has  never  assumed  toe  control  of 

that  tks right  toaantroi  tUsistai  ra 
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Casey  v.  Smith. 

(162  Massachusbtts,  294.) 

Child,  Contributort  Nsolioinob  ov  Pbrhon  nr  Charoi  ov.  —  If  a 
child  is  too  young  to  be  capable  of  taking  care  of  himself,  it  is  the  datj 
of  his  proper  cnstodian  to  care  for  him;  and  in  an  action  to  recover  for 
injnries  caused  by  the  negligence  of  another,  if  his  custodian  was  gnil^ 
of  negligence,  that  negligeuce  is  imputed  to  the  child. 

OONTRIBUTORT  NSGLIGBNCX. — If  THE  PARKNTS  OF  A  ChILD  ThRRX  YbAH 

OF  Agi  permit  him  to  go  upon  a  crowded  public  street  attended  by  no 
one  but  his  brother  and  sister,  aged  respectively  seven  years  and  nine 
months,  and  five  years  and  fourteen  days,  for  the  purpose  of  meeting 
his  father,  fifty  minutes  before  the  latter  is  expected  to  return,  and  the 
child  is  run  over  wholly  or  partly  through  his  failure  to  exercise  such 
eare  as  an  adult  person  of  ordinary  prudence  would  have  exercised 
under  like  circumstances,  the  injuries  must  be  imputed  to  the  b^U- 
genoe  of  the  parents,  and  no  recovery  can  be  had  therefor. 

Action  to  recover  for  injuries  caused  to  the  plaintiff  by  his 
being  run  over  by  a  vehicle  on  B  Street,  in  South  Boston. 
The  jury  returned  a  verdict  in  favor  of  the  defendaai. 

J.  A.  MeOeoughy  for  the  plaintiff. 

C  T.  Oalhighery  for  the  defendant 

Knowlton,  J.  The  plaintiff,  at  the  time  of  the  accident 
was  three  years  and  nineteen  days  old.  He  was  run  over  on 
a  public  street  in  a  crowded  part  of  the  city  of  Boston,  and 
the  jury  have  found,  in  substance,  that  the  accident  was 
caused,  wholly  or  in  part,  by  his  failure  to  exercise  such  care 
as  an  adult  person  of  ordinary  prudence  would  have  exer- 
cised under  like  circumstances.  That  fact  would  not  pre- 
vent his  recovery,  if  he  was  of  such  age  and  intelligence  that 
he  could  properly  be  alone  on  the  street,  and  if  he  used  the 
ordinary  care  of  boys  of  his  age;  but  if  he  was  too  young  to 
take  care  of  himself,  and  wajs  negligently  permitted  to  be  on 
the  street,  and  if  he  was  hurt  when  an  adult  in  his  place 
would  not  have  been,  the  negligence  whereby  he  came  there 
would  be  held  to  have  contributed  to  the  accident.  In  such 
a  case,  his  presence  there  would  be  a  cause,  and  not  merely 
a  condition,  of  the  accident  If  a  child  is  too  yonng  to  be 
capable  of  caring  for  himself,  it  is  the  duty  of  hia  proper 
custodian  to  care  for  him;  and  in  a  suit  to  recover  for  an 
injury  caused  by  the  negligenc  of  another,  if  his  onstodian 
was  guilty  of  negligence,  that  negligence  is  imputed  to  him: 
Lynch  V.  Smith,  104  Mass.  62,  57;  6  Am.  Bep.  188;  OMom 
r.  IFiUiaw,  186  Mass.  838, 885;  CoUim  r.  S<mik  BaUm  B.  B^ 
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142  Mass.  301,  814;  66  Am.  Rep.  676.  In  the  present  case, 
the  judge  ruled,  in  efifect,  that  the  plaintiff  was  too  young  to 
be  capable  of  taking  care  of  himself  on  a  street  crowded  with 
▼chicles,  and  that  his  mother,  who  was  his  proper  custodian, 
was  negligent  in  allowing  him  to  be  there  at  the  time  of  the 
accident 

His  mother  yoluntariiy  permitted  him  to  go  upon  the 
street  attended  by  no  one  but  his  brother,  seven  years  and 
nine  months  old,  and  his  sister,  five  years  and  fourteen  days 
old.  It  was  on  the  thirteenth  day  of  March,  and  the  weather 
was  clear  and  cold.  She  lived  on  Bolton  Street,  a  narrow 
street  with  narrow  sidewalks,  about  forty-five  feet  from  the 
corner  of  B  Street,  which  is  about  twenty-five  or  thirty  feel 
wide  between  the  curbstones,  and  has  sidewalks  about  eight 
feet  wide.  She  let  the  three  children  go  out  at  about  twenty 
minutes  past  five  o'clock  in  the  afternoon,  to  await  their 
father's  coming  home  from  work.  Their  father  testified  that 
he  was  accustomed  to  come  home  from  his  work  by  way  of 
B  Street,  at  about  ten  minutes  past  six  o'clock,  and  that  he 
had  frequently  met  his  children  waiting  for  him  on  B  Street 
or  Bolton  Street,  and  that  he  and  the  plaintiff's  mother  knew 
that  B  Street,  '*  at  this  time  of  the  day,  was  usually  crowded 
with  teams  of  various  kinds."  The  question  presented  by 
the  exceptions  is,  whether,  on  these  facts,  which  were  all  un- 
disputed, the  jury  could  properly  have  been  permitted  to  find 
that  the  plaintiff's  mother  was  in  the  exercise  of  due  care  in 
allowing  him  to  go  upon  the  street  It  is  to  be  noted  that  he 
went  out  with  his  brother  and  sister  fifty  minutes  before  his 
father  was  expected  to  return.  His  mother  must  be  pre- 
sumed to  have  known  the  disposition  and  habits  of  children, 
and  to  have  expected  that  they  would  occupy  themselves  for 
nearly  an  hour  on  the  street  as  children  would  naturally  do. 
What  she  did  was  equivalent  to  telling  them  to  go  out  and 
play  on  the  street  until  their  father  should  come  home.  It 
was  very  different  from  a  direction  to  them  to  go  together  to 
a  designated  place,  and  after  doing  an  errand,  directly  to 
return.  She  knew  they  must  occupy  themselves  in  some 
way  for  fifty  minutes,  and  that  they  were  to  be  upon  a  street 
crowded  with  teams.  It  cannot  be  argued  that  the  girl,  five 
years  old,  could  assist  in  the  care  of  the  plaintiff.  Her  pres- 
ence, would  increase  rather  than  diminish  the  probability  of 
accident  There  could  have  been  no  reasonable  ground  for 
expecting  that  the  older  boy,  for  so  long  a  time,  would  exer- 


M4  Bbowh  v.  Holtoks  WArm  Powbb  Co.        [M 

0W9  fhv  conslanl  and  efBcivui  ffnper  vicmu  unA  eotiircH  of  ttfe* 
plain tiV  irbicli  woirM  bo  noeeBBSiy  FMMonafftlnf  to  oocsro  Ms- 
saftty  in  streft  a  pCaoe;  If  tfto  two  oMet  cfarldreiT  had  the 
plaintffT  by  the  batrd  when  they  fcft  the  honae,  and  if  they 
mfgbt  bare  been  tmeted  to  go  m  tfhat  way  if  seat  on  an 
errand  a  little  distance  along  the  street,  the  mother  must 
haTe  known  that,  if  sent  ont  ta  pass  flnir  time  tor  an  bonr, 
each  wonM  soon  insist  npon  harrng  freedom  of  movement. 

The  case  dififera  materially  from  all  those  cited  bj  the 
pfaintifTa  counsel,  and  a  marjority  of  the  court  are  of  opinion 
that  there  was  no  eridence  that  the*  mother  of  the  ptarntrflT 
waa  in  the  exercise  at  dae  care  in  permitting  him  to  go  on 
the  street  for  so  long  a  time  withont  making  better  provision 
to  secure  his  safety. 

Exceptiona  overruled.        


Kmuobnob — Pabbmv  j«»  Chflk — In  mm  tMm  fbr  iMisliawt 
t#  ao  infant,  brongjit  by  a  purvnt  for  Ae  lattar'a  benofi:^  tka  oootrOntorf 
negligence  of  the  pannt  is  a  bar  to  the  aetion,  except  when  the  injoz^  t» 
the  chilcT  waa  oommitted  wantonly,  willfnlly,  or  reckleasly:  Wmtbroui  r, 
MoMeMG  iK:  Jt  Oib,  69-  Mjm.  899;  M  Am.  81  Rep.  flVT,  and  avtot.  C«ai- 
ytn  aiso  W^mon  ▼.  Mahadn  iiMfdf^  »  lawn,.  aM;  M  Amu  flt  Bapi.  449^ 
Witiien  ¥.  KmuoM  C&y  CL  /?'»  Ch.».  9a<  Mo.  fiOO;  IJ  An.  8t»  Bep^iM;  Pratt 
tic,  Cik  y.  Brawley,  83  Ala.  371;  &  Anw  St.  Rep.  751,  and  note.  A  child  af 
very  tender  yemn  cannot  be  gnilty  of  contributory  neglfgenoe;  and  the 
weight  of  Mrtbority  aeena  tv  naiiitiaiBr  the  mfe-  l^at  the  iMglig— e>  of 
paptota  caBM*  ha  kapvlsif  t»  anab^  a.  duld^  wihaa,  twammy  ta  aaa^^  «a 
behalf  o£  tha  afaild^  aad  iia4  thai  af  tha  BHsatee  ^aHi^iv  m.  Jla  A«^  » 
Mioh.28()L 
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fif2  MAmMewnmam,  ML) 

LMrDU>Bi>  jJfB  ToiJdiv-—  ftvimoii. — If  •  laaai  and!  pnver  an  lai  tufnlliMi 
in  one  ooatvao^and  tha  rig|it  to  have  the  power  fnrniahad  thwaagh  a  halt 
ia  apportenant  to  the  room,  tha  throwing  off  of  tha  belt  by  tha  landlord, 
and  keeping  it  off  with  a  view  to  stopping  tha  tanant'a  bnsineaa  and 
compelling  him  to  Taevto-  the  room,  h  a&  arialiiia  antitliBg  hin  ta  ra- 
ooper  eneh  damagaaas>he  aaflbwl  IhatebyL 

Tbkant  av  Woii  MAT  Rsoavwi  DAMAon  OP  nrn  Lmtom—  raaaltiaig 
from  hit  unlawful  eviction  by  the  latter,  though  tha  taoaney  adghi  hava 
been  terminated  in  a  short  time  by  proper  prooeedings  thaKafoc 

T.  B.  (yOimneU,  for  the  plaiDiifik 

a.  WelU,  W.  r.  3/cCtaMik,  oMi /.  Aarrn^  fMT  tin  deinklut 

Knowlton,  J.    The  plaintiffs  hired  of  the  defendant  a  room 
in  which  were  shaftieg  and  a  paltey  conneeted  by  a  bett  with 
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another  part  of  the  defendant's  premises,  in  such  a  way  as  to 
furnish  power  —  which  we  infer  to  have  been  water-power  — 
for  the  running  of  machmery  in  the  room  hired  by  the  plain- 
tifft.  The  room  and  power  were  1^  together  in  one  contract, 
and  the  report  indicates  thnt  the  room  was  so  situated  in  ref- 
'•erenee  to  the  source  of  power,  and  so  connected  with  it,  that 
the  rig4it  to  have  tlie  power  which  would  be  furnitshed  through 
the  belt  in  the  ordinary  way  was  appurtenant  to  the  plaintiffs' 
room,  which  by  the  contract  of  the  parties  was  treated  as  a 
part  of  the  premises  let.  Without  having  terminated  the 
pkiifltiffs'  teflKancy^i  the  defendant  threw  off  the  belt,  and  kept 
it  off,  with  a  view  to  stop  the  plaintiffs'  buf^iness,  and  to  oblige 
them  to  vacate  the  room.  This  was  a  breach  of  the  defend- 
ant's implied  contract  for  quiet  enjoyment,  and  an  eviction 
of  the  plaintifia  from  An  iniportant  part  of  the  premises  let, 
which  entitle  them  te  recover  ench  damages  ae  they  suffered 
from  the  defendant's  unlawful  act:  Dexter  v.  Alaidey,  4  Gush. 
14;  Royce  v.  Guggenheim^  106  Mass.  201;  8  Am.  Rep.  322; 
Sherman  v.  Williams,  113  Mass.  481;  18  Am.  Rep.  522.  The. 
tenancy  at  will  mtgjht  have  been  terminated  in  a  short  time 
by  pnoper  proeeedings;  but  until  it  was  terminated,  the  plaiii- 
tifia  covld  Bot  lawfully  be  deprived  of  the  enjoyment  of  any 
pert  of  the  premiees  hired. 
Verdiet  set  aeide.  

Landlord  utd  Tin  ant— Eviction  —  What  CoNsrmms.  —  The  ne- 
glect of  tiie  landlord  to  keep  the  premises  in  a  condition  suitable  to  the  par- 
poees  for  which  it  was  rented  may  be  treated  as  an  eviction,  by  the  tenant^ 
smdheiMgrnifosetopttyrent:  Aigerr.  ^f iiitec/jr,  49  Vt.  109;  24  Am.  Rep.  117. 
As  to  what  aets  oi  a  laodlonl  oonstitate  an  eviction,  see  extended  note  to 
De  Witt  y,  Pierton^  112  Mass.  8;  17  Am.  Rep.  62.  A  tenant  should  be  held 
evicted  when  the  act  of  the  landlord  is  of  such  a  character  as  to  deprive  the 
tenant  of  lAie  beneficial  use  and  enjoyment  of  the  leased  premises;  Pridgeon 
ir.  Enekbt  Boat  Cfu^  OS  tf  ioh.  S26;  Conhn  ▼.  Me&raw,  06  Mich.  194;  Tail- 
mam  r.  MurpJi^  120  N.  Y.  M6;  Lionard  w.  Amuiromg^  73  Mioh.  677. 


by  •  ttone  pott  one  foot  wide  was  the  entranee,  ef  abcnit  the 
eaiue  dimensions  and  construction,  which  led  np  to  the  hall- 
way of  which  we  have  already  spoken.  Its  thieshold  was  at 
the  same  height  as  that  of  the  elerator  entrance,  and  was  a 
continuation  of  it,  but  not  quite  so  wide.  The  elevator  en- 
trance was  provided  with  an  up  and  down  sliding  door,  which 
when  down  closed  the  entrance,  and  with  a  chain,  which 
when  hooked  hung  loosely  across  it.  On  the  evening  when 
the  accident  occurred,  the  elevator  doorway  was  open  and  the 
chain  unhooked.  It  was  quite  dark,  about  half*past  six 
o'clock,  in  January,  and  the  night  was  foggy.  Tiiere  was  no 
light  on  the  outside  of  the  building,  although  there  was  a  gat 
light  at  a  distance  of  about  sixty  feet,  and  an  electric  light  at 
a  distance  of  120  feet.  The  sidewalk  in  front  of  tlie  build- 
ing  did  not  extend  in  front  either  of  the  elevator  ^Dtrance 
or  of  the  entrance  to  Na  6 19,  the  intervening  space  being 
flagged  even  with  the  street  so  that  teams  could  back  up  to 
both  these  entrances.  Upon  this  state  of  facts,  there  was  evi- 
dence of  a  want  of  due  care  in  leaving  the  elevator  entrance 
thus  exposed,  and  the  plaintiff's  testimony  tended  to  show 
that,  while  seeking  to  enter  at  No.  619,  he  stepped  into  the 
elevator  entrance  and  was  precipitated  down  the  well.  He 
had  a  right  to  suppose  that,  when  seeking  to  enter  where 
he  had  a  right  to  go,  he  would  not  be  exposed  to  this  dan* 
ger,  and  that  an  entrance  by  its  side,  easily  to  be  mistaken 
for  it,  would  not  be  left  open  and  at.inclosed  by  any  bar- 
rier at  a  time  when  it  was  not  in  use.  Without  any  light 
directly  upon  it,  with  the  door  open  directly  upon  the  elevator- 
well,  with  the  chain  unhooked,  it  m*ght  certainly  be  held  by 
a  jury  that  there  was  a  carelessness  in  its  management  which 
would  expose  any  one  to  serious  danger  who  was  lawfully  ap- 
proaching the  entrance  to  the  hallway.  There  was  also  evi- 
dence  that  for  this  condition  of  things  the  defendants  w^e 
responsible.  While  their  tenants  had  the  authority  to  use 
this  elevator,  it  was  the  defendants'  duty  to  see  that,  while 
not  in  use,  it  was  in  a  safe  condition  for  those  who  were  pass- 
ing in  the  street  or  lawfully  seeking  access  to  their  building. 
They  furnished  the  power  by  which  the  elevator  was  run,  al- 
though the  tenants  used  it  for  freight  purposes  during  the 
day.  But  the  defendants'  servant,  the  watchman,  was,  in  the 
language  of  the  report,  **  supposed  to  shut  the  elevator  at  six 
o'clocli  at  night."  By  this  we  understand  that  it  was  his 
duty  so  to  do,  and  on  the  night  of  the  accident  he  was  at  the 
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buildiog  before  the  accident  happened.  It  WM  that  appar- 
•entl f  by  the  neglact  of  their  owo  servant  that  the  elevator  •en- 
trance was  in  the  exposed  condition  in  which  it  waa  found. 
While  the  defendants  permitted  their  tenants  to  use  the  ele- 
vator during  the  day,  they  had  not  let  it  to  theiu  nor  relin- 
•quished  to  them  the  control  of  it  They  had  not  lei  the 
whole  of  their  building,  but  were  themeelves  in  occupation  of 
the  part  that  waa  not  let,  and,  so  far  as  appears,  had  foU  an* 
thority  to  make  the  well  aafe. 

It  is  said  by  the  defendants  that  the  opening  into  which 
the  plaintiff  fell  was  not  on  the  premises  let  to  Mellisb,  By* 
£old,  A  Co.,  and  that  there  oan  be  no  liability  on  their  part 
for  an  injury  which  did  not  arise  from  any  defect  either  of 
the  leased  premises  or  of  premises  over  which  the  teoanta  had 
the  right  of  inviting  eustomen,  so  that,  even  if  ibey -woold  be 
•Uable  to  the  plaintiff  for  an  injnry  if  he  had  received  it  in  the 
iiaHway  by  a  defect  existing  there,  they  are  not  liable  for  an 
Injury  incurred  by  reason  of  negligence  in  the  management 
of  any  opening  not  on  the  leased  premises.  This  is  to  limit 
the  liability  of  the  defendants  quite  too  narrowly.  If  the  de- 
fendants had  induced  or  invifed,  through  their  tenants,  the 
plaintiff  to  enter  at  Na  619  AUMny  Street,  so  far  as  the 
access  thereto  was  under  their  own  eontrol,  it  was  their  duty 
to  eee  that  this  aeoess  was  not  endangered  by  their  negli^enee 
in  the  management  of  the  other  parte  of  their  bnilding,  in 
order  that  a  person  Tightfully  seeking  to  enter  should  not  be 
exposed  to  the  liability  of  a  fall  into  an  opening  so  constructed 
that  it  might  wall  be  nuatakeo  ibr  the  proper  entranoe:  Elliott 
▼.  iVoy,  10  AUeo,  87S,  ^5;  87  Am,  Dee.  658;  Lmu»  r.F^rrm 
Hotd  Oo.^  116  Mass.  67^  Readman  v.  Cwftway,  126  Mads.  874. 

There  remains  the  question  whether  the  plaintiff  offered 
any  sufficient  evidence  of  due  cara.  He  knew  the  character 
and  deeeriptioa  ef  the  piemiaes;  he  had  paased  thatn  viany 
times,  and  was  aware  that  the  two  entrances  were  olose 
to  each  other;  but  his  previous  knowledge  of  their  daageroas 
proximity  is  not  conclusive  that  he  was  not  exercising  due 
oare  in  attempting  to  enter:  Looney  v.  McLean^  129  Mass. 
-38;  S7  AoL  Hep.  2d5.  Hm  described  the  eare  with  which  he 
moved,  hia  feeling  hia  way,  his  effort  to  aaoefftaia  when  be 
srtepped  upon  the  threahold  that  he  waa  in  the  right  antranoe. 
To  aoma  extant  ho  might  anpposa  that  at  that  hoar  either  Iho 
«haiu  would  baacioseor  the  door  closed  at  tha  alavaAor  <ii- 
tianoe^  and  pnttiiig  hia  knea  and  band  forward,  diaeoveeed 
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neither.  The  character  of  his  conduct,  depending  npon  thit 
and  other  circumstances,  is  such  that  it  is  not  possible  to 
say,  as  matter  of  law,  that,  viewed  in  the  light  of  common 
knowledge  or  experience,  he  was  lacking  in  due  care:  Whee* 
lock  y.  Boston  etc.  R.  R.  Co.j  105  Mass.  203. 

We  are  therefore  of  opinion  that  the  learned  judge  who 
presided  was  in  error  in  withdrawing  the  case  from  the  jury, 
and  that  the  questions  of  fact  involved  should  have  been  sub- 
mitted to  their  experience  and  judgment 

Case  to  stand  for  trial. 

Lawdlobd  ahd  TntAHT  — Liabilrt  or  L4in>Loao  loa  Niounnrai  is 
Rbpaik  of  PaxMisn.  —  Th«  landlord  is  liabl*  in  damages  to  aam  injnrad  kf 
falling  through  opening  in  sidewalk  left  open  by  the  janitor  in  bis  smpkgri 
Jmmmff$  v.  Vam  Schaick,  108  K.  Y.  530;  2  Am.  St  Rep.  459,  and  note.  A 
landlord  is  liable  to  a  third  person  who  is  lawfully  nsing  his  premises  aad  is 
injured  by  the  negligence  of  the  landlord  in  not  keeping  it  in  repair:  Doktg 
▼•  Savage,  145  Mass.  88;  1  Am.  St.  Rep.  429,  and  extended  note  contain- 
ing numerous  esses  discussing  this  subject;  IngaUi  t.  Adanu  Expreat  da, 
44  Minn.  12a 


Miller  v.  Horton. 
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Statotobt  GovsTRUonoN.— If  certain  commissioners,  "in all  cases  of  farsy 
or  glanders,  haTlng  condemned  an  animal  infected  therewith,"  are 
directed  by  statute  to  oaase  it  to  be  killed,  they  are  not  anthoriied  Is 
kiU  an  animal  not  infected  by  the  disease;  and  its  owner,  in  an  action 
to  recover  damages  for  killing  it,  is  at  liberty  to  prove  that  it  did  not 
have  the  disease  on  account  of  which  it  was  condemned. 

OovBTiTOTioirAL  Law — Num^NOis.  —  While  the  legislature  may  deolars 
horsee  infected  with  glanders  to  be  nuieances,  and  authorias  them  to  be 
killed  without  compensation  to  their  owners,  it  cannot  make  the  decision 
of  an  fie  parte  board  conclusive  that  a  horse  is  diseased,  and  deprive  its 
owner  of  the  right  to  be  heard,  and  to  have  a  trial  by  Jniy  npon  the 
question  whether  or  not  it  was  infected  with  tbo  disesse  spedfisd  in  the 
statute. 

•T.  Broum^  for  the  plaintiff. 

H.  J.  Ffdler^  for  the  defendants. 

Holmes,  J.  This  is  an  action  of  tort  for  killing  the  plain- 
tiff's horse.  The  defendants  admit  the  killing,  but  justify  as 
members  of  the  board  of  health  of  the  town  of  Behoboth, 
under  an  order  addressed  to  the  board  and  signed  by  two  of 
the  three  commissioners  on  contagious  diseases  among  domes- 
tic animals,  appointed  under  the  statute  of  1885,  chapter  S78, 
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and  acting  under  the  alleged  authority  of  the  statute  of  1887; 
chapter  252,  section  13.  This  order  declared  that  it  was  ad- 
judged that  the  horse  had  the  glanders,  and  that  it  was 
condemned,  and  directed  the  defendants  to  cause  it  to  be 
killed.  The  judge  before  whom  the  case  was  tried  found 
that  the  horse  had  not  the  glanders,  but  declined  to  rule  that 
the  defendants  had  failed  to  make  out  their  justification,  and 
found  for  the  defendants.    The  plaintiff  excepted. 

The  language  of  the  material  part  of  section  13  of  the  act 
of  1887  is:  '*  In  all  cases  of  farcy  or  glanders,  the  commission- 
ers, having  condemned  the  animal  infected  therewith,  shall 
cause  such  animal  to  be  killed  without  an  appraisal,  but  may 
pay  the  owner  or  any  other  person  an  equitable  sum  for  the 
killing  and  burial  thereof"  Taken  literally,  these  words  only 
give  the  commissioners  jurisdiction  and  power  to  condemn  a 
horse  that  really  has  the  glanders.  The  question  is,  whether 
they  go  further  by  implication,  so  that,  if  a  horse  which  has 
not  the  disease  is  condemned  by  the  commissioners,  their 
order  will  protect  the  man  who  kills  it,  in  a  subsequent  suit 
by  the  owner  for  compensation. 

The  main  ground  for  reading  into  the  statute  an  intent  to 
make  the  commissioners'  order  an  absolute  protection  is,  that 
there  is  no  provision  for  compensation  to  the  owner  in  this 
class  of  cases;  and  therefore,  unless  the  order  is  a  protection, 
those  who  carry  it  out  will  do  so  at  their  peril.  Such  a  con- 
struction, when  once  known,  would  be  apt  to  destroy  the  effi- 
ciency of  the  clause,  as  few  people  could  be  found  to  carry  out 
orders  on  these  terms. 

On  the  other  hand,  this  same  absence  of  any  provision  for 
compensation  to  the  owner,  even  if  not  plainly  founded  on 
the  assumption  that  only  a  worthless  thing  and  a  nuisance  is 
in  question,  still  would  be  an  equally  strong  argument  for 
keeping  to  the  literal  and  narrower  interpretation.  If  the 
legislature  had  had  in  mind  the  possible  destruction  of  healthy 
horses,  there  was  no  reason  in  the  world  why  it  should  not 
have  provided  for  paying  the  owners.  Section  12  does  pro- 
vide for  paying  them  in  all  cases  where  they  are  not  in  fault, 
unless  this  is  an  exception.  When,  as  here,  the  horse  not  only 
is  not  to  be  paid  for,  but  may  be  condemned  without  appeal, 
and  killed  without  giving  the  owner  a  hearing,  or  even  notice, 
the  grounds  are  very  strong  for  believing  that  the  statute 
means  no  more  than  it  says,  and  is  intended  to  authorize  the 
killing  of  actually  infected  horses  only.     If  the  commissioners 
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under  aeciion  12.  Whether  an  aetioa  would  have  hua  in  that 
cape  we  need  not  cenaider. 

The  reasonfi  ior  Wmb  conatruotion  seem  deciaive  to  a  major- 
ity of  the  courts  when  they  oonsider  the  grave  questions  which 
would  ariae  aa  to  the  conatitntio»ality  of  the  clauaa  if  it  weie 
construed  the  other  way. 

Section  18  of  the  act  of  1887,  fay  iinidication,  declares  horses 
with  the  glaaders  i»  be  nuisanoea^  and  we  aaaume  in  favor  of 
the  defendant  that  it  may  do  so  constitutionally,  and  may 
authorize  them  to  be  killed  without  cecnpensation  to  the  own- 
ers. But  the  statute  does  not  declare  all  horses  to  he  am- 
sanees,  and  the  question  is,  whether,  if  the  owner  of  the  horse 
denies  that  bis  horse  fails  within  the  claas  declared  to  be  so, 
the  legislature  can  make  the  6z  parts  decision  of  a  board  like 
this  conclusive  upon  him.  That  question  is  anawered  hy  the 
decision  in  FiAer  v.  McOtrr,  1  Gray,  1;  61  Am.  Dec.  S81.  It 
is  decided  there  that  the  owner  has  a  right  to  be  heard,  and 
further,  that  only  a  trial  by  jury  satisfies  the  provision  of  arti- 
cle 12  of  the  Declaration  of  Ri^ta,  that  no  subject  shall  be 
derived  of  his  property  but  by  the  judgment  of  his  peers  or 
the  law  of  the  land. 

In  B€Uh$T  V.  FaiTor,  S  Allen,  326,  328^  it  was  said:  ^  It 
would  vi^date  one  ef  the  fundanwntal  principles  of  juatioe  to 
deprive  a  party  absolutely  of  the  free  use  and  enjoyment  of 
his  estate  nnder  an  aUegation  that  the  purpose  to  which  it 
was  appropriated,  or  the  mode  of  its  oocapation,  was  iojurions 
to  the  health  and  comfort  of  others,  and  created  a  aaisanoSy 
without  giving;  the  owner  an  opportunity  to  appear  and  dis- 
prove the  allegation,  and  protect  hia  property  from  the  re- 
straint to  which  it  was  proposed  to  eul^eot  iL"  See  alee 
Smwyer  v.  SUlU  Bwurd  e/  Healthy  125  Masa.  1B2;  Vi«t&rsp  v. 
Farrar^  11  AUen^  398.  Of  course  there  eaanol  be  a  trial  by 
juxy  before  killing  sa  animal  eoppoaedto  have  a  eonUgious 
disease,  and  we  assume  that  the  Lsgislatore  BEMy  authorise  its 
destruction  in  such  emergencies  without  a  hearing  beforehand. 
But  it  does  not  follow  that  it  can  throw  the  loss  on  the  jowner 
without  a  hearing.  If  he  cannot  be  heard  hefcurehand,  ha  aaf 
be  beard  afterwards  The  statute  may  provide  for  paying  hioi 
in  caae  it  should  appear  that  his  property  was  not  what  the 
legislHture  baa  declared  to  be  a  nuisance,  and  ina|y  give  Mm 
las  hearing  in  that  way.    If  it  does  not  do  eOi  the  atatnte  jnay 
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leBTB  those  wbo  «ct  under  it  ti>  proceed  at  tteir  peril,  and  the 
owirer  gets  hiB  bearing  in  aa  aotion  agamst  them. 

All  iiltrstration,  althtmgh  not  Btrictlj  an  instance,  of  the 
fonmer  mode  nay  be  found  in  the  statute  authorizing  fire- 
wards  vr  engineers  of  fire  departments  to  order  houses  to  be 
fmlled  down  in  order  to  prevent  the  spreading;  of  afire,  aird 
making  the  town  answerable  to  tire  house-uwnerj  except  in 
certain  caves  in  whitch  the  house  19  pmctieally  worthless  be- 
eause  it  would' haTe  been  burned  if  it  had  vot  been  destroyed: 
Pub.  Stats.^  c.  35,  sees.  3-5.  No  doubt  the  order  would  be 
tBonclusiTe  in  its  legrelaliTe  capatrfty,  or  **  so  fcr  as  the  res  is 
concerned,*  as  is  «aid  in  Bnhm  v.  En^em  R,  R.  Co.,  98  If  ass. 
481,  449;  96  Am.  Dee.  ffSO;  that  is  to  say,  that  the  house 
should  be  pulled  down.  But  the  owner  is  preserved  his  right 
to  a  hearing  in  a  subsequent  proceeding  for  compensation. 
On  the  other  hand,  a  case  where  a  party  proceeds  at  his  peril 
is,  when  he  pulls  down  a  house  for  the  same  object  without  the 
authority  of  crtatute.  It  is  said  that  if  the  destruction  is 
necessary  he  is  not  liable.  But  by  the  common  law  as  under- 
stood in  this  com ttjoti wealth,  "if  there  be  no  necessity,  then 
the  individuals  who  do  the  act  shall  be  responsible'*:  Shaw, 
C.  J.,  in  JVrjrfcr  v.  Plymouth^  8  Met.  462,  465;  Philadelphia  v. 
Beatt,  81  Pa.  St.  80,  87;  22  Am.  Rep.  788.  See  Miichdi  ▼. 
FTarmony^  18  How.  115,  134,  135.  This  means  that  the  de- 
termination of  the  individual  is  subject  to  revision  by  a  jury 
in  an  action,  and  is  not  conclusive  on  the  owner  of  the  house. 

60  in  Blair  v.  Forehnnd,  100  Mass,  136,  97  Am.  Dec.  82, 
1  Am.  Kep.  94,  where  it  was  held  that  a  statute  might  consti- 
tutionally authorize  the  killing  of  unlicensed  dogs  as  nui- 
sances, it  was  assumed,  at  page  143,  that  the  question  whether 
the  particular  dog  killed  was  unlicensed  was  open  in  an  ac- 
tion against  the  officer  who  killed  it,  and  that  if  he  killed  a 
'Ecensed  dog  he  would  be  liable  in  tort;  in  other  words,  that 
he  proceeded  in  that  rcspvct  at  his  own  rist;  citing  Shaw, 
C.  J.,  in  Tower  v.  Tower,  18  Pick.  262.  It  could  have  made  no 
di£Ference  in  that  case  if  a  board  of  three  had  been  required 
to  decide  9Z  parte  beforehand  whether  the  dog  was  licensed.. 

In  Salem  t.  Eastern  R.  R,  Co,,  98  Mass.  431,  it  was  decided,. 
in  agreement  with  the  views  which  we  have  expressed,  thai 
the  decision  of  a  board  of  health  that  a  nuisance  existed  on 
certain  premises,  and  the  order  of  the  board  that  it  be  re« 
moved  at  the  expense  of  the  owner,  were  not  conclusive  upon 
tiie  owner  in  a  subsequent  action  against  him  to  recover  the 
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expense,  he  having  had  no  notice  or  opportunity  to  be  heard. 
The  general  rule  is,  that  a  judgment  in  rem^  even  when  ren- 
dered  by  a  regularly  constituted  court  after  the  fullest  and 
most  formal  trial,  is  not  conclusive  of  the  facts  on  which  it 
proceeds  against  persons  not  entitled  to  be  heard  and  not 
heard  in  fact,  although,  if  the  court  has  jurisdiction,  the  judg- 
ment does  change  or  establish  the  staixia  it  deals  with,  as 
against  all  the  world,  from  the  necessities  of  the  case,  and 
frequently  by  express  legislation:  Brigham  v.  FayerweathcTf 
140  Mass.  411,  413. 

It  is  true  that  it  is  said  in  Salem  ▼•  Etutern  R.  R,  Co.^  98 
Mass.  431,  that  the  board's  determination  of  questions  of  dis- 
cretion and  judgment  in  the  discharge  of  their  duties  would 
protect  all  those  employed  to  carry  such  determinations  into 
effect  The  remark  is  obiter,  and  it  is  doubtful,  perhaps,  on 
reading  the  whole  case,  whether  it  means  that  the  determina- 
tion would  protect  them  in  an  action  for  damages,  when  the 
statute  provides  no  compensation  for  property  taken  which 
is  not  a  nuisance.  To  give  it  such  an  effect  as  a  judgment 
merely  would  be  inconsistent  with  the  point  decided,  and  with 
Brigham  v.  Fayerweather^  140  Mass.  411,  413.  We  are  not 
prepared  to  admit  that  a  condemnation  by  the  present  board, 
under  section  13,  could  be  made  conclusive,  in  the  present 
action,  of  the  fact  that  the  plaintiff's  horse  had  the  glanders. 
See,  further,  Holcomb  v.  Moore^  4  Allen,  529;  Foley  v.  Haver* 
hUl,  144  Mass.  352,  854. 

But  we  are  led  by  the  dictum  in  Salem  v.  Ecutem  R,  iZ.  Ce., 
98  Maes.  431,  to  consider  another  possible  suggestion.  It 
may  be  said,  suppose  that  the  decision  of  the  board  is  not 
conclusive  that  the  plaintiff's  horse  had  the  glanders,  still  the 
legislature  may  consider  that  self-protection  requires  the  im- 
mediate  killing  of  all  horses  which  a  competent  board  deem 
infected,  whether  they  are  so  or  not;  and  if  so,  the  innocent 
horses  that  are  killed  are  a  sacrifice  to  necessary  self-proteo- 
tion,  and  need  not  be  paid  for. 

In  Train  v.  Boston  Dieinfecting  Co.y  144  Mass.  523,  59  Am. 
Rep.  113,  it  was  held  that  all  imported  rags  might  be  required 
to  be  put  through  a  disinfecting  process  at  the  expense  of  the 
owner.  Of  course  the  order  did  not  mean  that  the  leginla- 
ture  or  board  of  health  declared  all  imported  rags  to  be  in- 
fected, but  simply  that  the  danger  was  too  great  to  risk  an 
attempt  at  discrimination.  If  the  legislature  could  throw  the 
burden  on  owners  of  innocent  rags  in  that  case,  why  could  it 
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not  throw  the  burden  on  the  owners  of  innocent  horses  in 
this?  If  it  could  order  all  rags  to  be  disinfected,  why  might 
it  not  have  ordered  such  rags  to  be  disinfected  as  a  board  of 
three  should  determine,  summarily,  and  without  notice  or 
appeal?  The  latter  provision  would  have  been  more  favor- 
able to  owners,  as  they  would  have  had  a  chance,  at  least,  of 
escaping  the  burden,  and  it  would  stand  on  the  same  ground 
as  the  severer  law. 

The  answer,  or  a  part  of  it,  is  this:  Whether  the  motives  of 
the  legislature  are  the  same  or  not  in  the  two  cases  supposed, 
it  declares  different  things  to  be  dangerous  and  nuisances, 
unless  disinfected.  In  the  one,  it  declares  all  imported  rags 
to  be  so;  in  the  other,  only  all  infected  rags.  Within  limits, 
it  may  thus  enlarge  or  diminish  the  number  of  things  to  be 
deemed  nuisances  by  the  law,  and  courts  cannot  inquire  why 
it  includes  certain  property,  and  whether  the  motive  was  to 
avoid  an  investigation.  But  wherever  it  draws  the  line,  an 
owner  has  a  right  to  a  hearing  on  the  question  whether  his 
property  falls  within  it,  and  this  right  is  not  destroyed  by  the 
fact  that  the  line  might  have  been  drawn  so  differently  as 
unquestionably  to  include  that  property.  Thus,  in  the  first 
case,  the  owner  has  a  right  to  try  the  question  whether  his 
rags  were  imported;  in  the  second,  whether  they  were  infected. 
His  right  is  no  more  met  in  the  second  case  by  the  fact  that 
the  legislature  might  have  made  the  inquiry  immaterial,  by 
requiring  all  imported  rags  to  be  disinfected,  than  it  would 
be  in  the  first  by  the  suggestion  that  possibly  the  legislature 
might  require  all  rags  to  be  put  through  the  same  process, 
whether  imported  or  not.  But  if  the  property  is  admitted  to 
fall  within  the  line,  there  is  nothing  to  try,  provided  the  line 
drawn  is  a  valid  one  under  the  police  power.  All  that  Train 
V.  Boetcm  Disinfecting  Co.j  144  Mass.  523,  59  Am.  Rep.  113, 
•decided  was,  that  the  line  there  considered  was  a  valid  one. 

Still,  it  may  be  asked,  if  self-protection  required  the  act, 
why  should  not  the  owner  bear  the  loss?  It  may  be  an- 
swered, that  self-protection  does  not  require  all  that  is  be- 
lieved to  be  necessary  to  that  end,  nor  even  all  that  reasonably 
is  believed  to  be  necessary  to  that  end.  It  only  requires  what 
is  actually  necessary.  It  would  seem  doubtful,  at  least,  whether 
actual  necessity  ought  not  to  be  the  limit  when  the  question 
arises  under  the  constitution  between  the  public  and  an  indi- 
vidual. Such  seems  to  be  the  law  as  between  private  parties 
«n  this  commonwealth  in  the  case  of  fires,  as  we  have  seen.    It 
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coald  nol  be  ftsanmed  as  a  general  principle,  wiChout  discos- 
STon,  that  even  tiecemty  would  exonerate  a  party  from  civil 
If<ibi)ity  for  a  Ices  inflicted  knowingly  upon  an  innocent  per^ 
son,  who  neither  by  his  person  nor  by  bis  property  threatens 
any  barm  to  the  defendant.  It  has  been  thought  by  great 
lawyers  that  a  man  cannot  shift  his  misfortones  upon  his 
neighbor's  shoulders  in  that  way  when  it  is  a  question  of 
damages,  although  his  act  may  be  one  for  which  he  would 
not  be  punished:  Oilhert  r.  Stone,  Aleyn,  85;  Style,  72;  5cott 
▼.  Shepherd,  2  W.  Black.  892,  896.  See  Fairbanks  v.  Snaw^ 
145  Mass.  153,  155;  1  Am.  St.  Rep.  Ai6.  Upon  this  we  ex* 
ptess  no  opinion.  It  is  enough  to  say  that  in  this  case  actual 
necessity  required  the  destruction  only  of  infected  horses,  and 
that  was  all  that  the  legislature  purported  to  authorise. 

Again,  there  is  a  pretty  important  difference  of  degree,  at 
least  {Rideouiv.  Knox,  148  Mass.  368,  372,  12  Am.  St.  Rep. 
560),  between  regulating  the  precautions  to  be  taken  in  keep* 
ing  property,  especially  property  sought  to  be  brought  into  the 
state,  and  ordering  its  destruction.  We  cannot  admit  that 
the  legifilsture  has  an  unlimited  right  to  destroy  property 
without  compensation,  on  the  ground  that  destruction  is  not 
an  appropriation  to  public  use  within  article  10  of  the  Dec- 
laration of  Rights.  When  a  healthy  horse  is  killed  by  a 
public  officer  acting  under  a  general  statute,  for  fear  that  it 
should  spread  disease,  the  horse  certainly  would  seem  to  be 
taken  for  public  use,  as  truly  as  if  it  were  seized  to  drag  an 
artillery*wagon.  The  public  equally  appropriate  it,  whatever 
they  do  with  it  afterwards.  Certainly  the  legislatnre  could 
not  declare  all  cattle  to  be  nuisances,  and  order  them  to  be 
killed  without  compensation:  Watertaum  v.  Mayo,  109  Mass. 
815,  319;  12  Am.  Rep.  694;  In  re  Jacobs,  98  N.  Y.  98, 109; 
50  Am.  Rep.  636.  It  does  not  attempt  to  do  so.  As  we  have 
said,  it  only  declares  certain  diseased  animals  to  be  nuisances. 
And  even  if  we  assume  that  it  could  authorize  some  trifling 
amount  of  innocent  property  to  be  destroyed  as  a  necessary 
means  to  the  abatement  of  a  nuisance,  still,  if  in  this  section 
18  it  had  added,  in  terms,  that  such  healthy  animals  as  should 
be  killed  by  mistake  for  diseased  ones  should  not  be  paid  for, 
we  should  deem  it  a  serious  question  whether  such  a  provis- 
ion could  be  upheld.  See,  further.  Button  ▼•  Camden,  39  K. 
J.  L.  122;  HaU  v.  Lawrence,  21  N.  J.  L.  714;  Orani  v.  United 
States,  1  Ct.  of  0.  L.  41;  Wiggins  v.  United  States,  8  Ct  of  CL 
412;  MitcJtett  r.  Harmony,  13  How.  115,  134. 
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For  these  reasons^  the  literal,  and  as  we  think  the  true,  con- 
struction of  section  13  seems  to  us  the  only  safe  one  to  adopt, 
and  accoTdinf Ij  we  are  of  opinion  that  the  aotbority  and 
jurisdiction  of  the  commissioners  to  condemn  the  plaintiif 'a 
horse  under  eeetton  18  was  eonditional  upon  its  actually  har* 
ing  the  glanders.  If  this  be  so^  their  order  would  not  protect 
the  defendants  in  a  case  where  the  commissioners  acted  out- 
side their  jurisdiction:  Fisher  v.  McOfirtj  1  Gray,  1,  46;  61 
Am.  Dec.  381.  The  fact  as  to  the  horse  having  the  disease 
was  open  to  investigation  in  the  present  action,  and  on  the 
finding  that  the  horse  did  not  have  it,  the  plaintiff  was  entitled 
to  a  ruling  that  the  defendants  had  failed  to  make  out  their 
justification. 

In  view  of  our  conclusion  upon  the  main  question,  we 
have  not  eonsidered  whether  an  order  signed  by  two  mem- 
bers of  the  board,  upon  an  examination  by  one,  satisfies  the 
statute,  or  whether  cases  like  Buggies  v.  Nantuckeij  11  Cush. 
483,  and  Parsons  v.  PetUngM^  11  Alien,  607,  apply. 

Exceptions  sustained.        

Dbvxns,  Knowltoh,  and  0.  Allvh,  JJ.,  dinented  from  the  opinion  of 
Hhe  majority  of  tho  ooiirt,  md  vnitod  in  an  opinion  written  by  Jadgo 
Devena.  Thia  latter  opinion  declared  that  the  aet  under  consideration  waa 
intended  to  veet,  and  did  veat»  the  commissionera  with  power  to  determine 
whether  or  no*  animali  were  infected  by  faroy  or  glanders,  and  anthoriaed 
the  killiag  of  airimaW,  withoat  appraisal  and  without  compensation  to  their 
owners,  when  they  were  determined  by  the  oommiasionera  to  be  infected  by 
either  of  the  diseases  speci£ed  in  the  statute.  The  statute,  as  thns  oonstmed 
by  the  minority  of  the  court,  was  further  declared  to  be  constitutional,  and 
Bca  in  violatioa  ef  ti&e  prorisioiiaof  the  Declaration  of  Rights.  These  pro* 
viaioM^  it  was  instated,  wero  intendsd  to  apply  only  to  proceedings  taken  in 
the  OKereiae  of  tha  right  of  eminent  domain,  and  not  in  any  respect  to  im* 
pair  the  right  of  the  state  to  make  and  enforce  police  regulations  *'  by  Tirtue 
of  which  the  uses  of  property  have  been  limited  and  controlled  to  the  peon* 
niary  disadvantage  of  the  owner,  or  even  the  property  itself  destroyed."* 
The  Snnt  aooclnsion  el  the  dissenting  judges  waa  e«pi  eased  aa  follows: 
**  The  Icsgislatnre  has  decided  that  a  horse  infected  with  glanders  ia  ao  dan- 
geroua  to  the  public  health,  whether  of  other  valuable  domestic  animals  or 
of  man,  that  it  ahould  be  destroyed  on  account  of  its  dangerous  character,  and 
■booM  cease  to  be  entitled  to  the  usual  protection  of  property.  It  is  not  am 
•bjeetioe  to  thia  law  thet  it  haa  failed  to  provide  compenaatioa  to  the  owner, 
ms  the  animal  ie  itself,  in  its  view,  a  nnieaoee  of  seriona  danger  to  the  oom- 
mnnity.  It  haa  empowered  a  respectable  tribunal  with  powers  similar  to 
those  of  a  board  of  health,  to  determine  whether  an  animal  is  of  the  class 
described  in  the  statute.  The  exigency  of  the  case  does  not  permit,  at  least 
In  the  opinion  of  the  legislature,  of  notice^  appeal,  or  other  mode  of  review- 
ing tho  dooiaion  of  aneh  a  tribunal.  This  appear*  to  me  a  lawful  ozeroise  of 
the  polioe  power,  and  the  deciaioo  ahould  be  held  oonoluaive^  in  order  that 
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the  oommanity  may  be  protected,  and  that  those  intnisted  with  the  ezeeii* 
tion  of  the  law  may  safely  assiime  the  responsibilities  imposed  upon  them. 
The  coart,  therefore,  in  my  opinion,  correctly  refused  to  rale  that  tfa« 
statute  of  1887,  ehaptar  262,  whi^  repealed  the  Pablie  Statute^  ohapfesr 
90,  was  unoonatitutionaL*' 

Statotis  —  KiLLiNa  OF  Animals  —  KouANon. —  A  atatate  whioh  makes 
horses  affected  with  glanders  common  nuisances,  and  authorizes  their  de- 
struction, is  within  the  police  powers  of  the  states  Newark  etc  B^ff  Odl  T. 
HmA,  60  N.  J.  U  808. 


JOHN'SON    V.    WaTBRHOUSB. 

[Ifi2  Masbachubbtts,  66S.] 
Jin>0MS1fT    AGAINflT    AH   INFANT   DEFENDANT    OANNOT    PBOPKRLT  BB   RbM* 

DERBD  IN  A  CiTiL  AorioN,  UNLESS  Hx  HAS  A  OvARDiAH  who  may  da- 
fend  in  his  behalf. 
Though  am  Infant  Defendant  is  Represented  at  the  Trial  of  a  Citil 
Action  bt  his  Fatheb  and  Mother,  and  by  counsel  employed  by 
them  on  his  behalf,  this  will  not  render  immaterial  the  error  of  the 
court  in  permitting  the  case  to  be  tried  when  the  defendant  was  not 
represented  by  a  guardian,  and  a  judgment  against  him  must  therafoie 
be  reversed. 

H,  K,  BraUy  and  M,  O,  B.  Swiftj  for  the  plaintiff  in  error. 

A.  J.  Jennings  and  J,  8.  Brayton,  Jr.^  for  the  defendant  in 
error. 

C.  Allen,  J.  The  general  rule  ia  well  established,  thai  a 
judgment  cannot  properly  be  rendered  against  an  infant  de- 
fendant in  a  civil  suit,  unless  he  has  a  guardian  who  may  de- 
fend the  suit  in  his  behalf;  and  if  a  judgment  is  so  rendered, 
the  infant  is  entitled  to  maintain  a  writ  of  error  to  avoid 
the  same:  Crockett  v.  Drew^  5  Oray,  399;  Swan  v.  Horian^  14 
Gray,  179;  Farrii  v.  Richardson,  6  Allen,  118;  88  Am.  Dec. 
61S;  Mansur  v.  Pratt^  101  Mass.  60;  Cameras  Casej  189  Maas. 
458. 

In  the  present  case,  the  plea  avers  that  the  plaintiff  in 
error  was  an  infant  at  the  time  of  the  rendering  of  the  judg- 
ment, and  had  no  probate  guardian  or  legally  appointed 
guardian  ad  litem,  but  was  in  fact  represented  and  defended 
in  the  action  by  his  father  and  mother,  who  were  present  in 
court  at  the  trial,  and  were  represented  by  counsel,  and  de- 
fended the  action  on  his  behalf.  The  defendant  in  error 
contends  that  these  facts  will  supply  the  want  of  a  guardian 
regularly  and  formally  appointed,  and  that  under  these  cir- 
cumstances the  infant  is  not  entitled  to  maintain  his  writ 
of  error. 
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Such  appears  to  be  the  rule  adopted  in  Vermont:  Prieat  v. 
ffamilion,  2  Tyler,  50;  Wrisley  v.  Kenyon,  28  Vt.  5;  Fuller  v. 
Smith,  49  Vt.  253.  The  case  cited  from  Mississippi  does  not 
appear  to  us  to  go  so  far,  as  there  a  husband  was  authorized 
by  statute  to  appear  for  his  infant  wife,  so  that  no  guardian 
ad  litem  for  her  was  deemed  necessary:  Frisby  v.  Harriason^ 
30  Miss.  452.  No  other  decision  has  been  cited  by  counsel 
which  goes  so  far  as  the  Vermont  cases,  and,  after  some  ex- 
amination, we  have  found  none.  The  practice  of  having  a 
regularly  appointed  guardian  rests  on  good  reasons.  It  has 
been  said  that  the  duty  of  watching  over  the  interests  of  in- 
fants in  a  litigation  devolves,  in  a  considerable  degree,  upon 
the  court:  Bank  of  United  State$  v.  Ritchie^  8  Pet.  128,  144. 
This  duty  is  performed  in  the  first  instance  by  seeing  that  an 
infant  is  represented  by  a  guardian  who  is  suitable  to  protect 
his  interests  in  the  particular  case.  The  father  is  usually  a 
proper  person  to  act  as  such  guardian,  but  not  always.  There 
is  an  obvious  advantage  in  having  the  fitness  of  the  person 
who  is  to  act  as  guardian  determined  in  the. first  instance^ 
rather  than  after  the  trial  is  over. 

It  was  held  in  Brown  v.  Seversony  12  Heisk.  381,  that  where 
an  infant's  mother,  who  was  named  as  his  guardian  in  his 
father's  will,  had  appeared  in  a  suit  as  his  guardian,  and  an« 
swered  as  such,  and  had  been  recognized  by  the  court  as 
guardian,  the  judgment  should  not  be  set  aside,  though  no 
formal  appointment  as  guardian  appeared  of  record.  In  the 
case  now  before  us,  the  infant's  parents  did  not  file  an  answer 
as  his  guardians,  nor  assume  to  act  formally  as  such,  and 
there  is  nothing  to  show  that  the  court  recognized  them  as 
his  actual  guardians,  or  acted  upon  the  assumption  that  they 
were  such.  They  were  simply  his  parents.  It  is  laid  down 
in  Macpherson  on  Infants,  353,  that  no  legal  right  of  parent* 
age  or  of  guardianship  will  enable  any  one  to  act  for  the  in* 
fant  without  an  appointment  as  guardian.  If  there  is  no 
guardian  of  an  infant  defendant,  the  plaintiff  must  bring  the 
matter  to  the  attention  of  the  court,  and  see  to  it  that  one  is 
appointed:  Swan  v.  Horton,  14  Gray,  179;  Shipman  v.  Stevens^ 
2  Wils.  50;  Clarke  v.  Gilmanton,  12  N.  H.  515;  Mason  v.  Den- 
isony  15  Wend.  64,  67.  In  Letcher  v.  Letcher^  2  A.  K.  Marsh. 
158,  the  mother  of  infant  defendants,  who  was  also  herself  a 
defendant,  answered  for  them  as  their  guardian;  but  she  did 
not  appear  to  have  been  appointed  to  defend  for  them,  and  the 
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judgment  sgsinst  them  was  reveraecL  See  also  Jmw  ▼.  Cni£, 
8  A.  E.  Manh.  148;  Seareey  t.  Jfov^on,  4  Bibb,  96;  Pond  ▼. 
Doneghy,  18  B.  Mon.  558.  In  Swrrin  v.  FidOity  Tn$.  Co,,  M 
Pa.  St  455,  an  attorney  appeared  for  an  infant  at  the  instanoB 
of  bia  mother;  but  tfaia  waa  held  to  be  inanfBcient  In  Coi- 
man  y.  NorthevtB,  2  Hare,  147,  Yice^Chancellor  Wigram  iBfhaed 
to  receive  the  angwer  in  equity  of  a  married  woman,  who  waa 
an  infknt,  either  separately  or  jointly  with  her  husband,  until 
a  guardian  should  have  been  assigned  to  her.  The  fkct  that 
there  are  adult  defendants  joined  with  an  infiint  defendsnt, 
and  that  all  appear  by  ttie  same  attorney,  will  not  avaO  to 
prevent  the  infant  from  obtaining  a  reversal  of  the  judgment: 
Ooodridge  v.  Ross,  6  Met.  487;  Ccuidedine  v.  Mundyy  4  Barn. 
&  Adol.  90;  2  Saund.  212  a,  note  4.  The  fether  of  an  infant 
soldier  is  not  entitled  to  his  bounty  money,  nor  to  money  paid 
for  his  enlisting  as  a  substitute  in  the  army:  Banks  t.  Conani, 
14  Allen,  497;  Kelly  ▼.  Sprout,  97  Mass.  169;  Taylor  ▼.  Me- 
chanics* Savings  Bank,  97  Mass.  845.  Nor  has  a  &ther,  aa 
such,  a  right  to  demand  and  receive  a  legacy  to  his  infant 
child:  Miles  v.  Boyden,  3  Pick.  213,  218;  Genet  ▼.  TaUmadge, 
1  Johns.  Ch.  8.  When  an  infant  sues  by  proehein  ami,  in  the- 
ory of  law  the  proehein  ami  is  appointed  by  the  court,  and 
his  authority  to  act  may  be  revoked  by  the  court:  Ouild  ▼. 
Crariston,  8  Cash.  606. 

It  seems  to  us  that  it  is  more  in  accordance  with  the  gen* 
eral  current  of  decisions,  and  with  sound  principles,  to  hold 
that  the  facts  stated  are  insufScient  to  show  that  the  plaintiff 
in  error  is  bound  by  the  judgment  rendered  against  him. 
Certainly  he  ought  not  to  be  bound  by  the  appearance  of  his 
father  and  mother  for  him,  unless  in  point  of  fact  they  were 
suitable  persons  to  represent  him  in  the  particular  case,  and 
to  defend  his  interests;  and  the  proper  time  for  making  the 
inquiry  whether  they  were  so  is  past.  The  original  answer 
disclosed  the  fact  of  infancy,  and  the  original  plaintiff,  the 
present  defendant  in  error,  might  have  had  a  guardian  ad  <•- 
Um  appointed  by  making  an  application  to  the  court. 

According  to  the  practice  under  the  statutes  of  this  com- 
monwealth, even  where  a  judgment  is  found  to  have  been 
erroneous  by  reason  of  an  error  in  fact,  the  entry  must  be, 
judgment  reversed:  Pub.  Stats.,  c.  187,  aea  2;  Packard  ▼. 
Matthews,  9  Gray,  311. 

Judgment  reversed. 
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lavAXTi,  JvDOUNTa  AOiJifar.  *- As  to  tli«  Talidity  of  JudgnmilsAgaiiifl 
iafanto  where  no.gnardiui  ad  lUem  wu  appointed,  see  note  to  Joifce  ¥.  Me- 
Apoif,  99  Am.  Deo.  186,  186;  ToumMend  ▼.  TaUani,  33  Cal.  45;  91  Am.  Deo. 
m,  awl  note.  Gomparo  Salter  ▼.  Smltar^  tOGiu  178;  It  Am.  9L  Rep.  a«9| 
▼.  Aww'iJifc  117  Pa.  St  fiM. 
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|U2  MaaeA«HRfaBna»  flBiL} 
Dni>  — Pabol  EnniKOS  to  Fix  BouvDAKm.  — If  the  ea«i  aad  weal 
boundaries  of  landa  conveyed  by  a  deed  are  therein  declared  to  be  the 
landa  of  the  grantor,  oral  oTidence  ie  admissible  to  fix  each  boundaries 
by  showing  that  when  the  deed  was  delivered  tlie  grantor  pointed  out 
four  stakes  to  the  grantee,  and  said  that  the  land  oonveyed  was  between 
tkase  stakes^  aod  tiist  svbseqaently  the  land  between  those  stakes  was 
faielosed  by  fienoes  ereeted  by  Hm  grantor  and  the  grantee. 


J.  Brown  and  R,  0.  JSroton,  for  the  demaudaaiijL 
M.  Reed^  for  the  tenant. 

C.  Allen,  J.  The  matter  in  dispute  was  to  determine  Mrs. 
Comerford's  east  boundary  line.  The  description  in  her  deed 
was,  ''bounded  northerly  by  a  contemplated  street  called  Snell 
Street,  easterly  by  land  of  the  grantor,  southerly  by  land  of 
Israel  Buffington,  and  westerly  by  land  of  the  said  Augustus 
Chace,  the  grantor."  It  thus  appears  that  her  land  was  taken 
out  of  the  middle  of  a  large  lot  belonging  to  her  grantor,  with 
nothing  in  the  deed  to  fix  either  her  east  or  her  west  boundary 
line.  The  deed  referred  to  no  monuments  by  which  the  start- 
ing-points from  the  street  or  from  BuflQngton's  land  could  be 
ascertained.  Under  such  circumstances,  if  bounds  or  monu- 
ments existed  at  the  date  of  the  deed  which  were  agreed  upon 
orally  by  the  parties  as  showing  the  lines  of  the  land  con* 
▼eyed,  or  were  erected  or  fixed  by  the  parties  for  that  purpose 
noon  afterwards,  that  is  sufficient  to  fix  the  true  boundaries 
and  lines  of  the  land  conveyed.  Oral  evidence  must  neces- 
sarily be  resorted  to,  or  the  deed  will  fail:  CrafU  v.  Hihhard^ 
A  Met  438,  452;  SUme  v.  Clark,  1  Met  878;  85  Am.  Dec.  870; 
Blaney  v.  Riu,  20  Pick.  62,  64;  82  Am.  Dec.  204;  KMogg  ▼. 
Smith,  7  Gush.  876,  882;  Dodd  ▼.  Witt,  189  Mass.  68,  66;  52 
Am.  Rep.  700;  Lovejoy  ▼.  Lavett,  124  Mass.  270;  Miles  ▼.  J3ar- 
roiM,  122  Mass.  579,  581;  Reed  v.  Proprieton  of  Lacks  and 
CanaU,  8  How.  274,  290. 

Mrs.  Comerford,  at  the  trial,  introduced  testimony  tend* 
ing  to  show  that,  at  the  time  of  the  delivery  of  the  deed 
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to  her,  Chace,  her  grantor,  pointed  out  to  her  four  stakes, 
one  in  eaoh  corner,  and  told  her  that  the  land  between  said 
stakes  was  the  land  he  conveyed  to  her;  and  that,  by  an 
arrangement  between  her  and  Chace,  the  land  was  inclosed 
by  fences  the  following  season,  each  building  one  half  thereofl 
The  building  of  the  fence  was  competent  as  a  piece  of  evi- 
dence. The  instructions  tQ  the  jury  were  clearly  expressed, 
and  if  the  facts  were  as  contended  for  by  Mrs.  Comerford, 
Chace  could  not  defeat  her  title  by  a  later  deed  to  somebody 
else,  in  which  the  measurement  would  overlap  upon  her  land: 
Blaney  ▼.  Rice,  20  Pick.  62,  64;  82  Am.  Dec.  204. 
Exceptions  overruled. 

Dksds  —  Pabol  Bvn«H0&  —  Parol  eTidmioe  If  not  admbribto  to  add  H 
wmtndiet,  or  Tory  o  dood,  bat  it  ftdmiasiblo  to  oxpUiii  omlngaitiM  tlMniat 
Short  V.  MiOtr,  80  Q*.  S3;  12  Am.  Bt.  Bopw  889,  and  notei  SomapmM  v. 
CMir,  168  N.  a  §84. 
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PijenmflBir— PuoBirr  of  PARTNSBgmp  ck»piTOM — Diwkibutiow  ov 
FmiM.  —  PftrtDenhip  orediton  have  a  primary  ftnd  «xoliulTa  daiai 
upon  tha  partnership  assets  of  banknipt  or  insoWent  partners. 

FisrNKBSHiF — Pbioritt  of  In  dividual  Cbiditors.  ^LadiTidnsloraditors 
of  a  partnership  have  the  ezolasive  and  primary  right  to  ha]^e  their 
debts  satisfied  oat  ol  the  separate  property  of  the  indiridnid  part* 


Pabtvbrbhip  ^  Pbiositt  of  Pabtnebship  Cbsditosb.— The  priority  of 
a  firm  oroditor  to  be  satisfied  oat  of  the  firm  property  is  not  lost  by 
dinolation  of  the  partnership,  or  the  death  of  one  member  of  the  firm; 
nor  by  a  statute  merely  prescribing  methods  of  prooednre  in  ease  of  snoh 
death;  nor  by  a  statate  requiring  all  joint  oontraots  to  be  considered  as 
Joint  and  sereral,  and  making  provision  for  suit  against  any  one  or 
mors  of  those  liable.  Snoh  statutes  confer  no  additional  rights  on 
partnership  or  on  indiridaal  creditors,  and  do  not  afieot  or  vary  the 
•qnitable  priorities  of  partnership  creditors. 

Pabtnbrship  —  FuoB  Lebn  of  Pabtnbrshif  Obbditob  —  What  Cbb« 
ATI8  — BxoEPTiOK. — It  is  ooly  when  the  dissolution  of  a  partner- 
ship occurs  by  reason  of  the  death  of  a  partner,  or  the  bankruptcy  of 
the  firm,  that  the  equitable  lien  of  the  partnership  creditors  attaches; 
and  when  there  is  no  joint  fund  and  no  solrent  partner,  an  azoeptioo 
to  this  rule  arises. 

Jame$  W.  Boyd  and  A.  D.  JTtrJb,  for  the  appellant. 

B.  R.  VvMyard^  for  the  respondent. 

8hsbwood,'P.  J.  This  cause  originated  in  the  probate  court 
of  Buchanan  County,  from  whose  judgment  plaintiff  appealed 
to  the  circuit  court,  where  the  cause  was  tried  on  the  follow* 
ing  agreed  statement  of  facts:  — 
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"Tlmt  during  the  whole  of  the  year  1882,  and  thereafter, 
up  to  tlie  time  of  the  death  of  Madison  S.  Farris,  the  said 
Madison  S.  Farris  and  Michael  Farris  were  partners,  doing 
business  in  the  city  of  St.  Joseph  and  Platte  County,  Mis- 
souri, under  tlie  firm  name  of  \L  8.  Farris  &  Co.;  that  during 
the  time  they  were  so  in  partnership,  to  wit,  on  the  first  day 
of  February,  1884,  said  firm  borrowed  from  plaintiff,  for  use 
in  their  business  as  such  partners,  the  sum  of  $10,000,  and 
gave  their  note  in  their  firm  name  therefor,  payable  to  plain- 
tiff one  day  after  date,  which  note  is  on  file  with  the  tran- 
script from  the  probate  court  of  Buchanan  County,  sent  up  in 
this  case;  that  on  said  note  there  was  paid,  September  4, 1884, 
$3,075.83,  and  on  July  1,  1885,  $1,234.70,  which  said  pay- 
ments were  made  by  Michael  Farris,  as  administrator  of  the 
estate  of  M.  S.  Farris  &  Co.,  and  as  dividends  on  claims 
allowed  by  the  probate  court. 

"  Said  Michael  Farris,  as  surviving  partner  of  said  firm, 
was  appointed  and  qualified  as  administrator  of  said  partner- 
ship estate  within  one  year  before  January  80,  1884,  and  the 
balance  due  on  said  note,  no  payments  having  been  then 
made,  was  duly  presented  and  allowed  by  the  probate  court  ol 
Buchanan  County,  Missouri,  against  said  partnership  estate; 
that  John  Farris  was  duly  appointed,  and  qualified  as  admin- 
istrator of  the  individual  estate  of  Madison  S.  Farris  by  said 
probate  court,  and  within  one  year  after  the  granting  of  let- 
ters of  administration  on  said  individual  estate,  this  said 
note  was  presented  Cor  allowance  against  said  individual 
estate,  subject  to  the  dividend  so  paid;  that  said  John  Farris 
has  already  paid,  of  individual  claims  allowed  against  said 
individual  estate,  witiiin  said  first  year  of  his  administra- 
tion, other  than  the  one  in  controversy,  nearly  all  tiie  money 
realised  from  the  assets  of  said  estate,  and  there  is  not 
sufficient  of  said  assets  to  pay  in  addition,  on  the  claim  in 
contest,  a  per  cent  thereof  equal  to  the  per  cent  already  paid 
on  said  other  individual  elaima  so  allowed;  thai  the  indi- 
vidual estate  is  not  sufficient  to  pay  more  than  fi^eents  on 
the  dollar  of  the  individual  claims  allowed  within  the  first 
year  against  said  individual  estate,  exclusive  of  the  note  or 
claim  in  contest  in  this  suit;  that  the  partnership  assets  have 
been  about  exhausted,  and  wiU  not  pay  more  Uun  fifigrper 
cent  on  partnership  demands. 

''  The  partnership  estate  of  said  M.  8.  Farris  ft  Co.  k  nd 
sufficient  to  pay  more  than  fifty  per  cent  of  Ike  eiaims  al» 
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iowed  againai  «aid  pariiiersh^p  aBttfte^  ihat  tikis  daimflirf.  Imb 
jreceiTdd  hia  £ull,f»ro.mtaoftheaaBOt8of.8aid  partnerahxp^astaie, 
the  assets  of  said  partiwrslup  •itato  being  £ullj  exhausted; 

thai  jnid  Madnon  8.  Farzia  died  4Ui  the  ^da/  nf , 

1884." 

Tkia  ffaa  all  iba  evidencd  introduced  'or  offered  ia  the  fcase 
on  either  aide.  The  note  lueoMoned  ia  the  agreed  atatement 
of  £act8  WSLB  not  read  la  evidence,  nor  ia  a  cof^  of  it  preserved 
in  the  bill  of  exceptiona.  There  were  jui  iaatructions  or  dec- 
iarationa  of  law  asked  or  given.  Tbe  court,  on  the  agraad 
ctatejfieot  of  factie^  allowed  plaintiff 'a  daiaa  ;againat  4the  indi- 
vidual eatate  of  Madison  8.  Farris,  deceased,  but^ibdiiig  it  to 
be  -B  partnecabip  debt  of  If.  S.  Farris  &  Co.,  allowed  it  subject 
to  tba  pajment  ia  full,  fixBt,  of  tbe  individual  debts  theretofore 
aUowcd  and  pvoved  in  tbe  probate  court  against  tbe  indi  vid- 
«nl  estate  of  .said  deceased,  And  rendered  bis  judgment  ac- 
"Corxliugly.  Tbe  case  was  tried  at  tbe  January  i&tm^  1886,  of 
tbe  circuit  court,  and  at  that  term  motions  for  a  new  trial  and 
in  arxest  ware  filed  bj  the  plaintiff,  overrjiled  by  .the  court 
and  the  case  appealed  to  this  court. 

Touching  tbe  principle  involved  in  this  litigation,  Cbaneel- 
lor  Kent  remarks:  "Tbe  joint  creditors  have  tbe  primary 
claim  upon  tbe  joint  fund, in  the  distributioci  t>f  the  assets  of 
tbe  hankraipt  or  insoivent  partners,  and  the  partnership  debts 
Are  to  be  settled  belore  any  division  of  tbe  funds  takes  plaoe. 
^iSo  far  A»  the  partnership  property  bas  been  acquired  by 
means  of  partnership  debts,  those  debts  have,  in  equity,  a  pri- 
ority of  claim  to  be  discharged;  and  the  separate  ^creditors 
are  only  entitled,  in  equity,  to  seek  payment  from  tbe  surplus 
of  tbe  joint  fund  after  satisfaction  fof  the  joint  debts.  The 
equity  of  the  rule,  on  tbe  other  hand,  equally  requires  tliat 
tbe  joint  creditors  should  only  look  to  the  surplus  of  tbe  sep- 
arate estates  of  tbe  partiiers,  after  payment  of  the  separate 
debts.  It  was  a  principle  of  tbe  Roman  law,  And  it  has  been  ac- 
knowledged in  the  equity  jurisprudence  of  Spain,  England, 
and  the  United  States,  that  partnership  debts  must  be  paid 
out  of  tbe  partnership  estate,  and  private  .and  separate  c^ebts 
out  of  tbe  private  and  separate  estate  of  the  individual  part- 
ner. If  the  partnership  creditors  cannot  obtain  payment  oat 
of  tbe  partnership  estate,  they  cannot,  in  equity,  resort  to 
tbe  private  aad  separate  estate  uatil  private  and  separate 
creditors  are  satisfied;  nor  have  tbe  creditors  of  the  individ- 
ual partners  any  claim  upon  tbe  partnership  property,  until 

Am.  St.  Kbp.,  Vol.  XXIIL— 66 


866  HuNDLBT  V.  Fabbis.  [Hissonri, 

all  the  partnerahip  creditors  are  Batisfied.  The  haais  of  the 
general  rule  ie,  that  the  funds  are  to  be  liable  on  which  the 
credit  was  given '':  8  Kent's  Com.  64,  65. 

Judge  Story  announces  the  same  rule:  Story  on  Partner^ 
ship,  Bennett's  ed.,  sees.  363,  365,  366,  377,  382. 

It  is  well-settled  law,  as  shown  by  the  tezt^writers  already 
mentioned,  and  others  cited  by  counsel  for  the  defendant,  that 
partnership  creditors  have  a  primary  and  exclusive  claim 
upon  the  partnership  assets  of  bankrupt  or  insolvent  part- 
ners, when  the  same  are  administered  and  distributed.  From 
this  admitted  right  sprang  the  corresponding  exclusive  right 
of  individual  creditors  to  the  satisfaction  of  their  debts  out  of 
the  separate  property  of  the  individual  partners,  and  until 
such  satisfaction  of  such  primary  claim  in  either  case,  neither 
class  of  creditors  is  entitled  to  any  share  of  the  fund  thus 
primarily  devoted  to  the  satisfaction  of  its  own  special  indebt- 
edness; the  rule  being,  and  the  plain  equity  being,  that  each 
estate  must  pay  its  own  creditors. 

The  great  current  of  authority  follows  in  this  direction, 
and  is  recognized  by  the  supreme  court  of  the  United  States 
(Murrill  v.  NeiU^  8  How.  414),  and  in  a  large  majority  of  onr 
sister  states,  as  well  as  by  the  text-writers.  They  are  collated 
in  the  brief  of  defendant's  counseL 

A  different  rule  was  announced  in  England  during  Ix>xd 
Thurlow's  time;  but  afterwards  the  ancient  rule  was  re- 
stored, as  declared  by  his  successor,  Lord  Loughborough,  in 
Ex  parte  Elton^  3  Ves.  238.  This  is  the  generally  prevalent 
rule  in  this  country,  as  already  stated.  This  rule  is  distinctly 
and  with  emphasis  recognized  and  asserted  by  this  court  in 
Phelps  V.  McNedy,  66  Mo.  554,  27  Am.  Rep.  878,  where  the 
contest  was  between  a  creditor  of  the  firm  and  an  individual 
creditor  as  to  which  one  was  entitled  to  primary  satisfaction 
of  his  indebtedness  out  of  the  partnership  fund,  and  it  was 
held  that  the  partnership  creditor  was  thus  entitled;  thai  his 
preference  was  not  impaired  by  the  dissolution  of  the  partn«^ 
ship,  nor  by  the  fact  that  a  deed  of  trust  on  the  firm  assets 
had  been  {^ven  by  the  purchasing  partners  to  secure  his  in- 
debtedness to  his  individual  creditor;  and  that  as  against 
the  rights  of  the  firm  creditor  such  deed  was  a  nullity. 

This  ruling,  though  standing  alone,  would  be  decisive 
of  this  cause;  for  the  priority  of  a  firm  creditor  to  be  sat- 
isfied out  of  the  firm  property  would  not  be  lost  by  reason 
of  the  dissolution  of  the  partnership,  or  perish  by  reason 
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of  the  death  of  one  member  of  the  firm.  Onr  etatutes, 
looking  to  the  elassification  of  demands  against  the  estate 
of  a  deceased  member  of  a  partnership,  and  the  distribu- 
tion  of  his  estate,  haye  no  effect  whateyer  on  such  priority. 
They  were  not  intended  to  have  any  such  effect  The 
well-settled  equities  in  such  oases  are  not  to  be  thwarted  or 
overthrown  by  mere  methods  of  procedure  such  as  those  stat- 
utes authorize.  This  point  has  frequently  been  thus  ruled  in 
states  possessed  of  statutes  similar  to  our  own:  Rodgen  ▼. 
Meranda,  7  Ohio  St.  192;  Irby  y.  Graham,  46  Hiss.  425;  Smith 
▼.  MaUory,  24  Ala.  628. 

A  different  rule  was  at  first  announced  in  Pennsylvania  by 
a  divided  oourt,  in  BM  ▼.  Newman^  5  Serg.  &  R.  91,  but  the 
Tiews  of  Judge  Gibson,  as  expressed  in  that  case,  finally 
prevailed:  BlaeVt  Appeal^  44  Pa.  St  508.  See  also  Level  v. 
Farris,  24  Mo.  App.  461,  where  the  subject  is  exhaustively 
discussed  by  Philips,  J.,  and  the  authorities  ably  reviewed. 
Nor  is  the  position  here  taken  in  any  manner  affected  by  our 
statute  requiring  all  joint  contracts  to  be  construed  as  joint 
and  several,  and  making  provision  for  suit  against  any  one 
or  more  of  those  liable.  This  was  the  equity  rule  upon  the 
occurrence  of  the  death  of  a  partner  long  before  the  enact* 
ment  of  the  statute:  8  Kent's  Com.  64. 

Statutes  of  that  nature  confer  no  additional  rights  on  the 
creditors  of  a  partnership,  nor  upon  individual  creditors.  Nor 
do  they  affect  Or  vary  the  equitable  priorities  of  the  partner* 
ship  creditors:  2  Bates  on  Partnership,  828,  and  cases  cited. 
Indeed,  they  contain  not  the  slightest  tendency  or  intimation 
that  way. 

The  case  of  Shaehelforffe  Adm\  v.  Clark,  78  Mo.  491,  is  not 
opxx>sed  to  the  views  here  announced  when  rightly  under- 
stood. Martin,  commissioner,  says  expressly:  ^No  principle 
in  the  law  of  partnership  is  better  settled  than  that  the  cred« 
itors  of  a  partnership  have  priority  over  the  creditors  of  an 
individual  member  thereof  in  respect  to  the  funds  of  the 
partnership." 

But  that  was  a  onuse  where  there  were  no  partnership  as- 
sets at  all,  and  no  dissolution  of  the  partnership  in  conse- 
quence of  the  death  of  one  of  the  partners.  The  parties  to 
the  contract  were  all  alive  and  parties  to  that  suit.  Besides, 
there  was  but  one  fund  in  that  case,  and  no  occasion  arose  to 
discuss  the  priorities  of  different  persons  to  different  funds«  as 
in  the  case  at  l»ar. 
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flooh  a  li^t  as  ii  now  being  onsfalefMl  <Bd  ant  Mid  <ooiiU 
not  mmb  in  that  ewe,  and  all  remarks  oammrmiug  it  aca  hot 
oMter.  It  ia  ooljr  wlaua  iha  dissolalioB  of  ilie  pactaanfai^  oa- 
cnm  kff  reaaon  af  the  4eatfa  of  a  |>aitnBr  «r  tha  hankrufitcf  af 
the  firoi  that  tba  ilea  of  ibm  ^aitneMinp  aedators  «aa  ann. 
Story  aaya:  ^  Tha  joint  aaedftas  of  the  yartaBrnhip,  vhila  all 
tha  paitnera  aia  living  and  aoi^ant,  eaa  «afaR>e  no  cdaia 
againat  the  joint  affeotaar  iheaoparata  ethdts  of  the  paiiaera, 
exeept  by  a  oofBiMNi  aetioD  at  kiar.  It  ia  aoly  ia  ceaea  when 
there  is  a  dimolutiiea  foy  the  death  or  hoEnkniptey  of  oaa  part- 
ner that  the  right  of  the  joint  creditors  can  attach,  aa  a  fuam 
tiea,  upon  th^paitnerafaip  afiecte,  as  m  derivatiTe,8abDrdiaate 
Tight,  nnder  and  through  the  lien  and  equity  td  tha  par^ 
tiers  **:  •Story  an  PaitneiahipB,  see.  36L 

Wiien  there  is  ne  joint  fand  and  no  aol^ent  partner,  thia 
makes  a;n  exoeptioQ  to  the  raie  just  mentioned:  Story  on 
Partneiehip,  eec  S78;  SmUh  w.  MdUory^  24  Ala.  636,  and 
eases  •cited.  Theee  oonBiderationa  maik  the  wide  diffarence 
between  the  present  ease  and  the  one  in  78  Misaouri^on  whieh 
the  plaintifF  so  confidently  relies. 

The  ease  of  Eatm  w.  Wahh,  42  Ma  272,  has  no  hearing 
irhatever  on  this  eaee.  This  reasoning  and  theee  anthoritias 
result  in  an  afiirmanoe  ef  the  jndf^neat,  and  it  is  so  ordered. 


pAHTWEKamr  —  pRiosrrras  nsrwasir  pA«anm»Hip  Oan>noa8  uia  Iv- 
aprrovAii  CasMrsas.  —  FuttmrAip  flredimn  tnute  sapvior  righte  aad 
t^foMn,  witk  vecpeot  to  firm  praporty  <rf  aa  inaolraat  fartnarabip^  otw  tiM 
creditors  of  tha  individaal  partnera:  Powen  r.  Large,  69  Wis.  621;  2  Am.  Sk 
Rep.  767,  and  norte;  Oreene  ▼.  ButterwortK  45  K.  J.  Eq.  736;  PHtyjohn  ▼. 
Woodruff,  86  Va.  478;  Schuster  t.  Bader,  13  Col.  330;  Nimkk  ▼.  OarTpemter^ 
125  111.  117;  Sr^raU  ▼.  JHrwt  Not.  Btmk,  84  Ky.  S5;  Brmom  ▼.  Baektr,  120 
FiL  St.  590;  Mood9  t.  Luekr,  62  N.  H«  685;  Hooker's  A9$Sffrmeni,  7d  Iow«» 
377;  SoiUll  T.  Ortmet,  22  Neb,  528;  First  IfaL  Bank  v.  Brennekei^  97  Mo. 
145;  Banks  r.  Steele,  27  Keb.  138.  Bat  partaerahip  creditora  cannot  reaott 
to  the  separate  property  of  the  individaal  partners  nntil  their  rndHidml 
creditors  ha^«  lieea  eatHfiod:  Wilder  v.  Keder,  S  Parige  Ch.  167;  2S  Amu 
I>60.  781,  sMdmote;  Jdwd^T.  Lmner^^t  S.  H.  JOS;  <6rwM€  <r.  BuMeriMHi. ai 
N.  J.  Eq.  738;  Ohflm  T.  Bekr,  89  Ala.  503;  unless  the  partoerahip  creditora 
have  aoquired  a  lien  by  oontraot»  in  which  case  they  mnst  be  granted  the 
fall  benefit  of  the  lien:  Spratt  v.  First  Nat.  Bank,  84  K.y.  85.  Uowerer,  in 
Btair  ▼.  Bladk,  SI  fi.  C.  346,  17  Am.  %t.  Kep.  SO,  and  nfHe,  Aletmmim  ▼. 
^onwm,  15  R.  I.  421,  mad  PetliKfokn^.  Waadruff  86  Ya.  478,  dSie  oontrafy  rate 
ia  iMd  4k>wn«  that  iadmdual  ovaditoiB  of  a  partner  ara  aot  aatitfed  to  pro* 
•edeace  over  partnerahip  creditors,  after  the  latter  hare  ezhaaated  their 
remedy  against  the  partnership  assets.  Compare  note  to  McCuOdh  ▼.  Datkr- 
kU,  18  Am.  Dec.  280-283,  aa  to  when  a  partner*a  aeparate  property  win  W 
liable  for  partnerahip  debta.    In  ^roim  ▼.  Milter,  11  CoL  tU* 
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M^cteemiMicyA  hmm  Aa  ]Hrtacnftip^  kwriag  mam  pavtatr  Mle 
th*  firm  profsrtgr.  wha  coafeMed  j[odg^MBft  n.  f«rav  of  hia  iodmdBftk 
iton,  BO  fraud  being  ahown^  il  waa  decided  tkat  KLoh  individiial  eitditon 
were  entitled  to  the  proceeds  of  the  property  ia  preferenoB  Uk  th«  partMi>» 
■hip  erodhtem 


Statk  fk  BrmoE« 

DM  mnooBi,  MB.) 
liAABuam — I>tfEKniaii.  — ^hUnif^-iBtho  eivil  tkOam^  om  mm  aaA 

wemaa  capable  of  contraatin^  muted  bjr  contraot  and  ontaal  eoneeab 
for  life,  for  the  diaebarge^  to  each  other  and  to  the  conmumty,,  o£  tha 
daties  legally  htcumbent  on  tfaoae  whose  aOTeciation  la  founded  on  the 
dietiBOtHNi  ^  aez; 

Marriaqb  bt  Cuntiuct.  —  A  raM  nwniagB  •sAdm  belipea*  the  panrtiea, 
where  a  man,  and  a  woman  under  eighteen  yeani  a£  aft  whana  mother 
refuses  consent  to  her  marria/^e,  making  it  impossible  to  procure  a. 
marriage  license,  mutually  agree  to  marry,  and  publicly  announce  them- 
selves as  man  and  wife^.  and  ai  th»  saow  time  execute  a  written  con- 
traetiBi  the  pMasnoeof  witneaaa^  who  sign  the  aanm,  bxwhieh  tha  con- 
tracting, parties  agrea  to  live  together  as  man  and  wife,  and  thia  ia  foL 
loved  by  cohabitation  and  holding  themsalYes  out  pubbdy  aa  husband 
and  wife. 

MaBBTaen  bt  Ccmmmt  Law  hot  Awbotkv  bt  Statttb.  —  A  statute  pre- 
■BribiBg  the  praaueoBiot  e£  anBueriage  Uoeoee^  aad  tha  ether  fermalctieB' 
to  be  observed  in  tha  aelemniflation  of  mnrriagp^  doea  ne^  temiBc  mnrw 
riages  entered  into  aceording  to  the  common  law,  but  not  in  conformity 
to  snoh  formalities,  Toid,  unless  the  statute  itself  deolaras  them  so. 

Botdware  and  Pinley^  for  the  appellant. 
John  M.  Woodj  attomey^generalj  for  the  state. 

Thomas,  J.  The  defendant  was  indicted  and  eoovicted  in 
the  Callaway  circuit  court  for  taking  awa^  Bertha  A.  L.  Bice, 
a  female  under  eighteen  years  of  age,  from  Sarah  Rhine,  her 
mother,  who  had  the  legal  charge  of  ber,  Ibr  tiie  purpose  of 
concubinage,  and  was  sentenced  to  impriaonmentin  tiie  peni- 
tentiary for  a  term  of  two  years.  Fram  this  sentence  he  has 
taken  his  appeal  to  this  court  The  fseord  showa  that  the 
defendaint  was  a  widower  with  six  children,  and  aceording  to 
the  finding  o£  the  jury.  Bertha  A.  L.  Bice  was  under  eigbteett 
years  of  age.     She  lived  with  her  mother,  who  was  a  widow. 

The  mother  testified  that  the  girl  waa  about  sixteen  years 
dd.  The  girl  worked  at  defendant's,  and,  it  seeina,  fell  in  lofve 
with  him,  and  she  and  he  desired  to  marry;  but  the  miciber 
refiiaing  to  giv»  bei  coBaent,!  they  w^ e  unable  to  obtain  a 
marriage  licenoe.    Determined^  however^  not  to  be  thwarted 
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in  their  designs  and  wishes,  they  got  together,  and  F.  L. 
Minor  testified  as  to  what  then  occurred,  as  follows:  ^  Know 
Mrs.  Rhine  and  Bertie  Bittick,  the  wife  of  defendant.  Bertie 
and  defendant  were  married  at  my  house  about  the  16th 
of  last  April;  were  raarried  pablicly,  in  the  presence  of  over 
twenty  persons.  They  married  themselves.  There  was  no 
minister  or  officer  present  They  stood  up  in  the  parlor  floor, 
and  mutually  agreed  and  promised  to  marry  each  other. 
They  publicly  made  known  themselves  as  man  and  wife; 
lived,  cohabited,  and  held  themselves  out  to  the  World  as  man 
and  wife.  They  were  known  and  recognized  by  the  public  as 
man  and  .wife.  They,  at  the  time  of  said  marriage,  signed 
and  executed  a  written  marriage  contract,  which  was  attested 
by  myself  and  a  number  of  others." 

Witness  identified  the  following  contract  as  made  by  the 
parties,  and  witnessed  by  him  and  others:  — 

^'harriaqb  contract. 
^*We,  Hiram  J.  Bittick  and  Bertie  A.  L.  Bice,  enter  into  a 
solemn  vow  to  live  together  so  long  as  we  may  both  live,  to 
live  together  as  man  and  wife,  in  the  presence  of  our  (xod  and 
the  undersigned  witnesses,  at  the  residence  of  F.  L.  Minor,  in 
Cote  Sans  Dessein  township,  county  of  Callaway,  state  of  Mi» 
souri,  on  this  sixteenth  day  of  April,  1890. 

•*  H.  J.  Bittick. 
'^  Bkbtha  A.  Ia  Bicb. 
'^Witnesses: — 
"  F.  L.  Minor. 
**  W.  A.  Johnson. 
"  Fannib  a.  Johnsoh. 
**  Jane  T.  Minor. 
"  AoNEs  Bittiok. 
"  Olivia  Riefstibck. 
^'  Rose  Riefstibck. 
"  William  Riefstibck. 
"  Herbert  JohnsCn. 
''The  above  and  foregoing  instrument  of  writing  was  filed 
for  record,  April  29,  1890,  at  10:20,  a.  m.,  and  duly  recorded. 

**  George  W.  Pbnn,  Recorder. 
"  By  P.  B.  Bailey,  Deputy  Recorder." 

This  is  a  sufficient  statement  of  the  facts  of  this  case  to 
present  the  points  involved. 

Upon  the  facts  thus  given,  the  court  gave  ten  instructions 
at  the  instance  of  the  state,  and  seventeen  at  the  instance  of 
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defendant)  and  yet  defendant  compIainBtbat  the  cdurt  did  not 
fully  instruct  the  jury.  The  view  we  have  taken  of  the  case 
renders  it  unnecessary  to  refer  to  the  instructions  specifically. 
Suffice  to  say,  that  the  court  told  the  jury  that  the  marriage 
ceremony  and  contract,  as  given  here,  did  not  constitute  a 
marriage,  and  therefore  that  defendant  could  not  escape  the 
penalty  of  the  statute  under  which  he  was  indicted,  on  the 
ground  that  he  had  made  Bertha  his  wife*  The  defendant 
contends  that  this  was  error,  and  that  this  ceremony  and 
contract  did  constitute  a  valid  marriage,  and  therefore  that 
defendant  and  Bertha  were,  after  April  16,  1890,  man  and 
wife,  and  had  a  right  to  cohabit  together  as  such;  and  this  is 
the  point  to  be  decided. 

Owing  to  the  importance  of  the  question,  involving  as  it 
does  the  best  interests  of  society  and  the  preservation  of  the 
home  and  family,  the  basis  of  all  good  society,  we  gave  it  a 
very  careful  consideration.  This  and  kindred  questions  have 
been  before  the  American  and  English  courts  so  often,  and 
the  subject  has  been  so  frequently  and  thoroughly  discussed 
by  the  courts  and  text-writers,  that  we  deem  it  unnecessary 
and  even  a  profitless  task  to  review  the  authorities  again  in 
tliis  case.  Ever  since  1805  we  have  had  statutes  in  this  state 
regulating  the  marriage  ceremony,  and  providing  who  might 
solemnize  it  These  statutes  remained,  in  substance,  the  same 
till  1881,  when  for  the  first  time  an  act  requiring  a  license  to 
marry  was  passed.  Prior  to  this  change,  the  question  as  to 
whether  the  statutes  of  this  state  on  the  subject  superseded 
the  common  law,  and  rendered  a  marriage  not  in  conformity 
with  the  statutory  requirements  void,  was  before  this  court  in 
1857,  in  State  v.  McDonald,  25  Mo.  176;  in  1876,  in  CargUe  v. 
Woody  63  Mo.  501;  in  1877,  in  Dyer  v.  Brannoek,  66  Mo.  391; 
27  Am.  Rep.  359;  and  again  in  1883,  in  State  v.  Oonee^  79 
Mo.  600. 

Two  propositions  are  conclusively  settled  in  this  state  by 
the  cases  above  cited:  1.  That  prior  to  the  adoption  of  the 
statute  in  1881,  requiring  a  marriage  license  before  any  one 
authorized  by  the  statute  could  perform  the  ceremony,  a  mar- 
riage according  to  the  common  law  was  valid  in  this  state, 
though  not  in  conformity  to  the  statute;  2.  In  the  interpreta- 
tion of  statutes  on  the  subject  of  marriage,  a  common-law 
marriage  is  good,  though  not  in  conformity  to  the  statutory 
requirements,  unless  the  statutes  contain  express  words  of 
nullity.     And  we  may  add  that  this  rule  of  interpretatioa 
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htm  Vmd  sAipled  i»  nmAy  aA  fbe  Amerfesir  sMteR  Sra- 
Sltwafi  OK  MsTfiagv  and  Dmirc6>,  sec.  59^  where  Ae  atitfaor> 
i\nm  ftrs  cottatM^,  and  aho  I  Biehep oif  Marmgeand  Smroe^ 
aac  3S8v  aa  well  as  tbe*  easev  otladl  iw  iTjfvr  t.  Biraimoet, 
M  Ma.  3Mr  27  Am.  Rapi  85Sl 

Thaaa  Iipo^  ]MK>powik>iifi  benig  aeMkcF  areii'  bejvnd-  ffeoaiiey 
lal  aa  sea*  H  it  waa  intended  ly  tbe  ataiafe*  of  1 WH  ti^  chaiiga 
or  wadifj  them,  or  eittiar  of  <Siai& 

Tke  ftral  seetioii  af  Ihia  ae^  (Seaa.  Aets;  ISS!,  {k  my  pvo» 
▼idei  tliat^  ^prerioua  to  any  marriage  ri  tbia  slata^  a  Keenae 
fap  that  pivpoea  a&aD  ka  obtatnad  from  the  officer  herem 
aotbomai  toi  iaave  tie  aMsaa^*  Tbe  remararnp  proyrmna  ct^ 
tbe  act  are  substantially  aa  tbej  bad  existed  prior  to'rto  e»> 
aetaaanii  tbe*  ahangea  made  being^  snofr  anly  a«  in  make  a 
sMtulory  marriage  cewform  to  ttie  theory  of  lAie  lieonse  sja^ 
tamb  And  the  statute  of  1881  was,  m  all  essen^aV  partren^ 
lars^  in  foree  in- 1800,  when?  defendant  and  Bsrtba  were'  mar- 
rieA  a»*  they  claim.  By  otlier  seotiona  of  this  act,  Ae  officer 
avtitoiisad  to  issoo  marriage  Beensea  waa  probibiled  from 
isBlmif  a  licenae  antborfsing  tbe  marriage  of  any  maJe  mider 
twentyene,  or  femi^  nwder  tbe-  age  of  ei^^teeir  years;  s'zcepk 
witb  tbe  consent  of  bis  or  ber  fktber;  or  if  be  ia  dead,  eto^ 
him  OP  bar  matber,  etc.,  and  fmpeshtg  penallfea  npam  Aoaa 
wiio*  iBBue  li^enaes  or  solemnne  tbe  marriage  ceremony  con* 
trary  to  tbe  slatnitory  reqnireraenls.  Bnlr  there  are  no  wordb 
in  tbo  act  dsellarin|(  a  marriage  net  in  conformity  to  tbe  ata^ 
nta  nrttU  and  void.  Hence,  appfyin^  tbe  rtde  of  interpreta- 
tion of  aaarrrage  atalutes  given  abore  to  the  sfatnte  in-  fcrea 
on  April  16,  1890»  we  aee^  that  if  tbe  marriage  of  cfefendant 
and'  Berthas  was>  good  at  common  law  it  waa  not  made  nvB 
and  roMb  by  the  statute,  and  is  theieibre  Talid. 

Tbe  on^y  qnestion  lesMfining,  tbereftre,  ftr*  ea  to  detei^ 
mine  is.  Did  tbe  contract  in  this  case  constitute  a  vafid 
camma»-l«w  marriagef  We  think  it  d!d.  Onr  statute  de- 
fines marriage  thns:  '^Harriage  is  considered  in  law  aa  a 
cml  flsntract,  to  which  the  consent  of  Ihe  parties  capabfe  in 
law  af  coQtractmg  ia  essential.'*  While  it  is  heradedared  t» 
be  ft  civil  eontraot,  ft  is  almost  vniversally  held  to  be  some 
thing  mere  than  an  ercHnary  contract  Marriiage  ia  a  ttmias^ 
created  by  contract,  and  we  formulate  t^e  deffnitiDn  of  it  aa 
foUowa:  Marriage  ia  tbe  civil  atasCui  of  one  man  aad  one 
wanmn,  capable  of  contracting-,  united  by  contract  mid  mih- 
taal  ooRsent  fer  fife,  for  the  discbarge,  te  each  other  and  la  flia 
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";  of  til*  Aifiat  I^gaHy  riicnmtent  on  tli09e  whose 
association  w  fcwiid^  od  t&e^  dfstinetiotr  of  sex.  The  con- 
teMt  of  iBoniafo  rv  this  eaoo'  corner  up  to  every  reqttireinent 
of  this  definition.  It  created  the  relation  of  husband  and 
wife  between  the  defendant  and  Bertha^  so  long  as  tha;  both 
should  live.  In  tarm^  thoii^  the  cooiraet  hum  lE^od,  and  con^ 
alUttted  a  vslid  maffriaga  ai  cckxhbobi  law:  1  Bkbop  on  Map-^ 
liago  and  SIvoree,  seea  2,  S. 

Thiff  refifttibn  between  them  fs  indSissoInble^  except  by  death, 
or  decree  of  court.  It  is  scarcely  necessary  foe  ua  te  ciUn 
authorities  that  at  commoa  lajw  a  ftnaksof  tbo  ago  of  tw^o^ 
and  a  male  of  fourteen  were  capable  of  entering  into  a  con* 
tract  of  marriage:  1  Biahi^  oa  Macriage  and  Divorce,  sec. 
145.  There  is  no  question  that  the  parties  in  this  instance 
were  capable  of  assuming  the  marital  cslation,  by  contract, 
at  common  law.  The  defendant  having  entered  into  a  valid 
marriaga  with.  Bertha  A..  L*  Bice,  and  thu&madahar  hia  vi£iy 
ho  la  not  guilty  of.  tha  criiae  o£  taking  hw  mrnof  tnm  her 
mother  for  the  poiposo  of  cowciibinaga 

We  witF  add  that  we  have  come  to  this  conclusion  very  re* 
luctantTy,  for  we  feel  that  the  best  interests  of  mea  and 
women  and  children,  of  society,  of  the  family,  and  the  home 
roffutro  that  paitioa  shoidd  not  **  mnrvy  thorasetveo,'*  and  ttiat 
all  marriages  sfaouM  be  entered  into  publfcTy  befbre  those  au* 
tborized  by  law  to.  solemnize  them«  and  put  upon  the  public 
records.  But  wo*  are  not  heco.  to  make  the  law  oonforaii  to 
what  wft  thkik  itoaglit  to  bo,,  bot  to  deslaro  it  av  it  19.  As 
lata  a»  1277,  thio  eoart,  after  a  full  review  of  all  the  authori- 
ties, dbclared  tiiat  a  statute  prescribing  the  formalities  ta  be 
observed  in  the  solemnizatioa  of  marriagid  did  not  sendev  mar- 
riag^aoatofed iula aooorduig  to  tha  oomaMi  law,  but  no<i  iw 
cofiformity  to  s«eh  fcrnalitieo,  voM,  unless  the  statute  it- 
self declared  them  null,  and  that  this  ruTe  of  interpretation 
had  been  the  rule  since  1857;  and  yet.  when  the  statuiaof 
18&1  was  enaoted^  tha  woada  e£  auUity  of  aUmariiagos  aot  in 
coalonDitpp  ts«  tho  statiita  wore  omitted.  K  the  law-making 
power  bad  desired  to  make  commoiv-law  marriages  void|  all 
that  was  required  was  to  add  to  the  first  section  of  the  act  of 
1881  these  words:  *'And  all  marriageo  entered  inta  without  a 
license  shall  be  noid."  This  was  not  doaOi  and  hoiioa  we 
must  conclusively  presume  that  it  was  intended  that  that  act 
afaoald  bo  iirtarprolod  bj  tbe  rale  then  in  fbrooi  as  declared  by 
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this  court.    The  legislature  has  the  power  to  add  these  words 
at  any  time,  but  this  court  has  no  such  authority. 

The  judgment  of  the  lower  court  is  reyersed,  and  defend- 
ant  discharged.  

If  ARRiAOB,  What  Cokstitutes. —  As  to  what  are  the  enentiala  neoenary 
to  make  a  valid  marriage,  see  Kilbum  ▼.  Kilfmm,  89  GaL  46,  afUe  p.  447,  and 
note.  In  Blioi  r.  Slioi,  T2  Wis.  634,  it  in  decided  that  the  Wisconsin  stat- 
ute^ providing  that  persons  of  a  certain  age  shaU  be  capacitated  to  make 
contracts  of  marriage,  abrogates  the  common-law  mle  in  reference  to  the 
ages  of  content  for  persons  contracting  marriage,  even  though  the  statute 
does  not  expressly  declare  that  persons  under  the  ages  therein  mentioned 
•hall  not  be  citable  of  contracting  a  marriage. 
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PBDDLsm  —  Sals  vr  ARTioLn  Mads  nr  Akothbr  Stats  —  Riosrr  ts 
Imvoss  Lioshsb.  —  One  who  goes  from  place  to  place  in  a  state  solicit- 
ing the  sale  of  and  selling  sewing-machines,  which  are  made  bj  and  are 
the  property  of  a  citizen  of  another  state,  is  a  peddler,  from  whom  a 
license  may  be  exacted  by  the  state  in  which  the  machines  are  sold;  and 
upon  a  failure  to  obtain  such  license,  he  is  liable  to  the  penalty  imposed 
by  statute  therefor. 

bTSBSTATB  CoMiisacB  —  RiQKT  TO  Tax  Salss.  — The  sale  of  goods  whiob 
are  in  another  state  at  the  time  of  sale,  for  the  purpose  of  introducing 
them  into  the  state  in  which  a  regulation  concerning  their  sale  is  made^ 
is  interstate  commerce,  and  a  tax  upon  them  before  they  are  brought 
into  the  state  is  a  tax  on  interstate  commerce.  The  imposition  of  a 
license  tax  on  the  person  so  making  the  nle  of  them  is  also^  in  effect,  a 
tax  upon  the  goods,  and  illegal,  because  a  state  cannot  tax  goods  be- 
yond its  jurisdiction;  but  as  soon  as  the  goods  are  brooght  into  the 
state,  and  have  become  a  part  of  its  general  mass  of  property,  they 
become  taxable  the  same  as  other  similar  property  within  the  state. 

OmranTUTioM  AL  Law  ^  Pbddlbrs — Liosmhb  ^  IirrBRSTATS  Com msros.  ^ 
A  statute  defining  who  are  peddlers,  prohibiting  them  from  dealing  as 
such  within  the  state  without  license,  and  providing  a  penalty  for  its 
▼iolation,  but  making  no  discrimination  nor  distinction  between  arti- 
cles made  and  owned  by  the  citizens  of  any  state  or  states,  is  not  in 
conflict  with  the  United  States  constitution,  delegating  to  Congress  sole 
power  to  regulate  commerce  between  the  states,  and  may  be  enforced 
against  a  peddler  of  sewing-machines  made  and  owned  by  a  oitiaea  «l 
another  state. 

Seneca  N.  Taylor^  for  the  appellant 

John  M.  Wood^  aitomey-generaly  for  the  state. 

Hacfarlanb,  J.     Plaintiff  was  prosecuted  upon  informal 
lion  before  a  justice  of  the  peace  for  following  the  business  of 
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a  peddler  without  having  a  license  therefor.  The  case  was 
appealed  to  the  circuit  court  of  Montgomery  County,  where 
it  was  tried,  defendant  found  guilty,  and  a  fine  of  fifty  dol- 
lars imposed  upon  him.  From  the  judgment  he  has  appealed 
to  this  court,  on  the  ground  that  a  constitutional  question  is 
inyolved. 

The  case  was  submitted  to  the  court  upon  the  following 
agreed  statement  of  facts:  — 

''For  the  purpose  of  dispensing  with  evidence  in  the  above- 
entitled  cause  in  the  circuit  court,  it  is  agreed,  by  and  be- 
tween the  parties  to  said  cause,  that  the  following  are  the 
facts  in  said  case,  and  that  said  cause  may  be  decided  by  the 
eourt  on  the  following  agreed  statement,  to  wit: — 

''I.  That  for  more  than  five  years  last  past,  the  Singer 
Manufacturing  Company  has  been,  and  still  is,  a  corporation, 
duly  organized  under  the  laws  of  the  state  of  New  Jersey,  and 
a  citizen  of  that  state. 

"2.  That  on  and  prior  to  the  twenty-sixth  day  of  June, 
1889,  E.  S.  Emert,  defendant,  was  in  the  employ  of  said 
Singer  Manufacturing  Company,  on  a  salary  for  his  services, 
and  at  said  time,  in  pursuance  of  said  employment,  was 
engaged  in  going  from  place  to  place  in  said  Montgomery 
County,  Missouri,  with  a  horse  and  wagon,  soliciting  orders 
for  the  sale  of  Singer  sewing-machines,  having  with  him  in 
said  wagon  a  certain  new  Singer  sewing-machine,  which,  on 
said  day,  he  offered  for  sale  to  various  persons,  at  different 
places  in  said  cdunty,  and  on  said  day  the  defendant  did 
find  a  purchaser  for  said  machine,  and  did  sell  and  deliver 
the  same  to  David  Portuchek,  in  said  county. 

''3.  That  said  Singer  machine  in  question  was  manufac- 
tured by  said  Singer  Manufacturing  Company,  at  its  works 
in  the  state  of  New  Jersey,  and  that  said  machine  belonged 
to  and  was  the  property  of  said  company,  and  that  it  was 
forwarded  to  this  state  by  said  company,  and  delivered  to 
defendant  as  its  agent,  for  sale  on  its  account,  and  said 
machine  was  sold  on  account  of  the  said  manufacturing 
company;  that  said  machine  was  of  the  value  of  fifty  dol- 
lars, and  the  defendant,  at  the  time  of  said  sale,  had  no  ped« 
dier's  license." 

The  statute  under  which  defendant  was  convicted  is  as  fol« 
lows: — 

"Sec.  7211.  Whoever  shall  deal  in  the  selling  of  pat- 
ents, patent  rights,  patent  or  other,  medicines,  lightning-rods, 
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gWNn,  wErW)  OT  BMraMnoiMy  •zccpi  oqdki^  6nan«i  ihm|W| 
ancl  statrnMrrj;  b^  girfug  Irem  placw  to  ]Aw9  lo  mO  tiie  SMBt^ 
ier  dechnned  to  to  a  peddler* 

^^Bbol  7219L  No  peraen  shsll  deal  ae  a  peJfler  wTtfatml  a. 
lieeneey  and  im^  twv  eir  niof^  peffuua  dial)  deai  mder  tt^ 
8ame  license,  either  as  partners,  agents,  or  otherwise;  and  m^ 
peddler  ofeall  sell  wrnev  or  sprritvouv  fiqnorK" 

Section  7217  fixes  the  license  fee  to  be  pafd  ftr  peJdffiiy 
witb  horse  miki  t^>S87  ^  twaorlT-  dollttra  Ibr  mx  months,  for* 
the  use  of  the  state. 

Becfion  721S  §ze9  a  pefndtj  at  ffftj  dollare  Ibr  deaKng  tm  a. 
ped'dler  wfth  horse  and  wagon  wrthont  license. 

Defendant  insists  that  tliie  statnte^  ae  applied  to  hnn,  nnder^ 
the  statement  of  facte  agreed  to,  is  ohnoxiens  to  that  provis- 
ion c^tfae  federal  constitBlicFn  (see.  1,  art.  8)  winch  cMegalee 
to  Congrese  the  sole  powOT*  to  regulate  commeree  among  the 
states. 

Thrs  snTi^oet  hae,  of  late  ^sare,  leeeiwd  ntueh  dferasaion 
and  consideration  from  the  covrta  of  the  covntry,  both  sCate* 
and  federal,  and  maoT  of  the  queatioiiB  in?olved  have  been 
Bnoly  establiriied.  It  ie  conceded  b^  all  that  a  law  of  a. 
state  whici^  impesee  a  tax  vpof»  articles  namifaetirred  in 
or  imported  trom  another  state,  ae  a  condition  <^  the  right  to* 
sen  and  diepose  of  them,  wovld  be  in  riolatmn  of  thnr  prorie* 
ion  of  the  constitiFtTOife.  The  difficnlty  m  each  case  hae  been 
to  determine  the  efifect  of  the  particular  law  nnder  ooosidenK 
tion;  to  determine  whether  in  that  ease  the  comraereial 
power  of  the  federal  geremmeBt  had  ceased,  and  the  pewtr 
of  the  state  had  commenced.  Solrnig  these  questione  ae 
thejr  arose,  it  hae  been  settled  that  It  matters  net  whether  the 
tax  kr  impoeed  cHrectlj  upon  the  eenrmocBtjr  aold,  or  bj  waj 
of  license  exacted  of  the  pereons  who  make*  the  salee;  tiio 
restriction  on  commerce  would  be  the  same  in  either  oaser 
Welii9%  r.  State,  91  U.  &  375;  JfeUtne  ▼.  5Xe%  Co.  Taxmg- 
ZX9«rt0f,  120  0.  8.  489i 

By  force  of  these  decrsione  of  the  coort  having  the  highest 
judicial  authorlBj  over  the  enbjeot,  it  ie  settfed  that  the  aale 
of  goods  which  are  in  another  state  at  the  tine  of  the  sak, 
for  the  purpose  of  introducing  them  into  the  stale  in  whidi^ 
the  regulation  ie  made,  is  interstate  eommcree;  ttat  a  tax  oiv 
a  sale  of  such  goods,  before  they  are  brought  into  the  state,  ie 
a  tax  on  interstate  commeree  itself;  that  the  imposition  ef  a 
license  tax  upon  the  person  meUng  soehr  sale  is^  hi  itee&ol;  m 
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tax  upon  the  goods  IfaoKiselvaB;  tha;t  a  stAie  eannot  tax  goods 
beyond  its  jurisdiction:  Hynes  ▼.  Bri§^^  41  Fed.  Rep.  469; 
siting  RMwm  t.  Shelky  Cc  Taxiu§  DiMrioi,  120  U.  &  489; 
Brown  w.  HemUt^  114  U.  S.  622;  Woodrvff  v.  Parham,  6  Wall. 
123;  C«oi;  w.  Pmm^lvanM.  97  U.  S.  566;  W^lKm  ▼.  £itote,  «1 
U-  S.  275. 

U  inafl  been  equally  irell  settled  that  as  sooq  as  goods  are 
brought  into  a  state,  and  have  beoome  a  part  of  its  general 
JoasB  of  profserij,  tfaejr  <beeomo  taxable  in  the  sanie  manner 
as  otlier  similar  property  in  the  stale:  Brmtn  w.M4gryUayd^  12 
Wheat.  419;  Brw^n  ▼.  Himsl^n,  114  U.  &  622;  Machine  Os.  v. 
Giii(fA,  100  U.  fi.  676.  The  qnestAon  of  ariosi  diilieulty  is,  to 
-detenaioe  in  individual  <caeeB  whether  the  property  brought 
into  one  state  from  another  lias  beeoiue  a  part  of  the  general 
mass  of  the  |>roperty  of  such  state.  Tiie  only  rule  yet  laid 
4awn  is,  that  so  long  as  it  venmins  in  the  original  package  in 
w})iich  it  was  brought  into  tlie  state,  it  is  beyond  the  control 
of  the  state  laws  attempting  to  restrict  or  prohibit  its  sale: 
Leisy  v.  Hardin^  135  U.  ^.  100.  The  rule  is  more  elaborately 
stated  bf  Chief  Justies  Ifarsliall  in  Brown  v.  AInryland,  12 
Wheat.  41:9,  who,  after  euggestitig  the  didjculties  that  might 
arise  in  distinguishiing  between  what  would  be  laying  a  duty 
on  Imports  and  what  would  be  the  acknowledged  power  of 
siates  to  tax  persons  and  property  within  their  territory, 
says:  ''Yet  the  distinction  exists,  and  must  be  marked  as  the 
cases  arise.  Till  tbey  do  arise,  it  might  be  premature  to  state 
any  rule  as  being  universal  in  its  application.  It  is  sufficient 
for  the  §M^esent,  to  say,  generally,  that  when  the  importer  has 
so  acted  upon  the  tiling  imported  that  it  has  become  incorpo- 
rated and  mixed  up  with  the  mass  of  property  of  the  coun- 
try, it  iias,  perhaps,  lost  its  distinctive  character  as  an  import, 
And  has  beoone  subject  to  the  taxing  power  of  the  state;  but 
while  remaining  the  property  of  the  importer,  in  his  ware- 
house,  in  the  original  Ibrm  or  package  in  which  it  was  im- 
ported, a  tax  upon  it  is  too  plainly  a  duty  on  imports  to 
escape  the  piK)hibitioB  of  the  constitution." 

The  right  of  the  state  to  require  a  li(  ense  tax  on  certain 
avocations,  and  among  them  that  of  a  peddler,  is  not  ques* 
tioned  in  this  case,  and  has  been  recognised  by  the  supremo 
court  of  the  Undted  States  in  many  of  the  catses  bearing  on 
this  qnestioa:  Machine  Co.  v.  Oage^  100  U.  &.  67^.  WbioeveT 
shall  deal  in  seUing  goods,  wares,  and  fueichandied,  by  going 
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from  place  to  place  to  sell  tbe  same,  is  declared  to  be  a  ped* 
dler  by  the  statute:  Sec.  7211. 

Applying  these  principles  to  tbe  facts  in  this  case,  wbat  is 
the  logical  conclusion?  Defendant  was  engaged  in  going 
from  place  to  place  selling  and  trying  to  sell  sewing-machines 
in  Montgomery  County,  in  this  state,  and  had  been  so  en- 
gaged for  some  years.  He  carried  the  machines  with  him  in 
a  wagon,  and  on  making  a  sale,  delivered  those  sold  to  the 
purchaser.  He  was  not  only  soliciting  orders,  but  was  mak- 
ing sales  and  deliyering  the  property  sold.  These  acts  bring 
him  clearly  within  the  statutory  definition  of  a  peddler,  and 
having  no  license  from  the  state,  he  became  liable  to  the 
penalties  imposed  by  the  statute,  unless,  for  any  reason,  he 
was  exempt  from  the  operations  of  the  law.  This  exemption 
is  claimed  on  the  ground  that  he  was  selling  the  machines  as 
agent  for  the  Singer  Manufacturing  Company,  a  corporation 
under  the  laws  of  the  state  of  New  Jersey,  and  a  citizen  of 
that  state. 

It  will  be  observed  that  the  statute  now  makes  no  discrimi- 
nation between  the  sale  of  the  products  of  this  and  any  other 
state,  as  was  the  case  in  Welion  ▼.  8taU^  91  U.  S.  275,  and 
when  the  defendant  was  engaged  in  selling  these  machines 
the  commercial  power  of  the  federal  government  did  not  ex- 
tend over  them  on  account  of  any  discriminating  legislation 
of  the  state  by  reason  of  their  foreign  character.  The  only 
question,  then,  is,  whether  this  property,  in  the  sale  of  which 
defendant  was  engaged,  had  lost  its  distinctive  character  as 
an  import,  and  become  subject  to  the  taxing  power  of  the 
state,  or  whether  it  continued  under  the  protecting  power  of 
the  federal  government  until  sold  and  transferred. 

The  difficulty  suggested  by  Chief  Justice  Marshall,  of  draw- 
ing the  line  of  distinction  between  the  restriction  upon  the 
power  of  the  state  imposed  by  the  constitution,  and  the  ao- 
knowleHgcd  power  of  the  state  to  tax  persons  and  property, 
meets  us  here.  After  careful  consideration  of  the  decided 
cases  and  the  principle  involved,  we  have  come  to  the  conclu- 
sion that  as  soon  as  the  defendant,  as  agent  for  the  foreign 
manufacturer,  undertook  to  sell  a  machine  in  the  manner 
and  by  the  means  adopted  by  him,  it  came  within  the  taxing 
power  of  the  state,  and  a  sale  thereof  without  a  license  made 
him  amenable  to  the  penalties  of  the  law.  The  justice  of  this 
conclusion  is  manifest  The  law  places  no  restrictions  or 
barriers  on  the  commerce  of  citizens  or  other  states;  it  im- 
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poses  no  burdens  that  are  not  borne  equally  by  cit'zens  of 
this  state.  The  burdens  of  taxation  are  imposed  and  endured 
as  a  recompense  for  tlie  protection  the  law  affords  to  person 
and  property,  and  that  protection  is  thrown  around  all  alike, 
the  resident  citizen  and  the  citizen  of  other  states. 

The  non-resident  manufacturer  and  merchant  voluntarily 
places  his  property  under  the  protection  of  the  laws  of  this 
state.  Can  it  be  unjust  to  require  of  him  the  same  tribute  that 
is  required  of  his  resident  competitor  in  business?  The  framers 
of  the  constitution  could  never  have  intended  to  discriminate 
against  any  state  or  the  citizens  thereof.  Indeed,  it  is  uni- 
versally conceded  and  contended  that  this  commerce  clause 
of  the  constitution  was  designed  to  prevent  discriminations, 
and  to  encourage  and  foster  free  and  unrestricted  trade 
among  the  several  states.  All  that  can  reasonably  be  re* 
quired  is,  to  accord  to  the  non-resident  rights  equal  to  but 
not  above  those  of  the  citizens;  that  with  respect  to  com- 
merce, state  lines  be  obliterated,  and  the  citizens  of  the  Union 
stand  upon  the  same  footing,  and  have  equal  opportunities 
in  their  contests  for  trade  and  business. 

We  think  the  conclusion  reached  entirely  consistent  with 
the  decisions  of  the  supreme  court  of  the  United  States,  and 
directly  borne  out  by  some  of  them.  The  case  of  Machine  Co, 
V.  Oage,  100  U.  S.  676,  we  consider  directly  in  point  The 
eode  of  Tennessee  provided  that  all  peddlers  of  sewing-ma- 
chines, and  selling  by  sample,  should  pay  a  tax  of  ten  dollars. 
The  agent  of  the  Home  Machine  Company,  a  corporation  of 
Connecticut,  was  required  to  take  out  license  before  he  was 
permitted  to  peddle  machines.  The  company  sued  to  recover 
back  the  license  fee,  on  the  ground  that  the  law  was  not  valid 
as  applied  to  one  engaged  in  the  sale  of  goods  manufactured 
in  another  state.  Plaintiff  was  defeated  in  the  highest  state 
court,  and  the  judgment  was  affirmed  on  appeal  to  the 
United  States  .supreme  court  See  also  Waring  ▼•  Mayor^  8 
Wall.  110;   Woodruff  r.  Parkam,  8  Wall.  123. 

In  the  dissenting  opinion  of  Waite,  C.  J.,  in  case  of  Rob'^ 
bins  ▼.  Taxing  Digtrict^  120  U.  S.  489,  he  says:  ''  I  am  unable 
to  see  any  difference,  in  principle,  between  a  tax  on  a  seller 
by  sample  and  a  tax  on  a  peddler,  and  yet  I  can  hardly  be- 
lieve it  would  be  contended  that  the  provision  of  the  same 
statute,  now  in  question,  which  fixes  a  license  fee  fox  «W  ped- 
dlers in  the  district,  would  be  held  to  be  unconaWvoAXowaV  \n 
its  application  to  peddlers  who  came  witU  IVveiT   \^^^  itom 
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anotliar  fltate,  rajad  «zjpeoied  to  ^  baok  a^n.'*  IXfif tod  SUte 
Circuit  Judge  CaldweU,  of  tkis  iuvouit,  iakes  tba  same  posittoii 
in  a  case  reoestlj  Voided  bj  lua^in  whicJi  iia  iiaUh  that  a 
foreign  carporatioQ,  Aelliag  ranges  which  have  been  pretir 
ously  shipped  iato  the  Btatfl^  and  tbeve  etorad^  cannot  avoid 
the  payment  of  the  licanse  inquired  of  stove-r'ftQfe  s^ntB  un- 
der the  laws  of  ATkaoeaa.  on  the  ground  that  it  ia  engaged  in 
interatafce  com  sneroe.  The  e&ctof  the  deciaion  in  Xkat^saee 
9icafl|  that  as  soon  as  the  ranges  were  stored  ior  sale,  .tbejr  he* 
came  sui^ect  to  the  taxing  povers  lof  the  state:  Hyn^  v. 
Brigga,  41  Ped.  Repu  469;  see  aileo  Ex  f^rU  IkUdm.  28  Tex. 
▲pp.  304^  JSlais  ¥.  EAchardB,  32  W.  Va.  348. 

That  the  ^constitution  only  rei(|uiraB,  and  vjusenlj  intended 
to  enforce,  free  interchange  of  coyamodities  between  ckiaens 
of  differeort  states,  without  ifegard  to  state  Unea,  And  that  citi- 
sens  of  one  state  should  have  the  right  to  sell  their  products 
in  any  other  state,  without  prejudice  or  discrisii nation,  we 
think  clearly  declared  in  Woodmff  t.  Parham^  8  Wall.  123^ 
Himon  v.  LoU,S  Wsll  15Q,  PauL  y.  Virginians  Wall.  168, 
and  many  other  cases.  In  HiiMion  v.  XoM,  S  Wall.  150,  Mr. 
Justice  Mailer,  for  the  court,  an  conclusion  says:  "As  the 
effect  of  tiae  act  is  such  as  we  have  desorifbed,  and  it  insti- 
tutes no  legislation  which  discriminates  against  tlie  products 
of  sister  states,  but  xoerely  subjects  them  to  the  same  rate  of 
taxation  which  similar  articles  pay  that  <are  manvfactured 
within  the  state,  we  do  not  see  in  it  an  attempt  to  regulate 
commerce,  but  an  appropriate  and  legitimate  exercise  of  the 
taxiing  power  of  the  states." 

The  si4)reme  court  of  Pennsylvania,  in  a  reoent  case  •(Cem- 
monwMlth  v.  Gardner,  133  Pa.  8L  284,  19  Am.  St.  Rep.  645), 
similar  to  the  case  at  bar  in  nearly  ev^y  «naterial  fact,  beU 
that  a  state  law  requiring  a  license  of  a  peddler,  though  en- 
gaged in  the  sale  of  goods  marnufactured  and  owned  by  a 
citizen  of  another  state,  was  not  in  contravention  of  the  coo* 
stitutional  provision  in  reppect  to  oommeroe  ai^aag  the  states, 
but  was  simply  a  police  regulation,  and  under  the  ejDclusive 
control  of  tiie  siate,  so  long  as  it  mads  no  discriminatioa 
against  citizens  of  other  states.  The  argument  used  is  very 
plausible,  and  y^uld  merit  careful  cooekleratioQ,  did  ««  not 
put  our  decision  on  other  grounds  which  ve  believe  founded 
upon  the  best  of  reasons,  supported  by  the  highest  authority, 
and  in  per^fect  accord  with  the  spirit  and  intent  of  the  cod- 
stitution. 
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Holding,  then,  as  we  do,,  that  defendant  was  not  exempt 
from  the  operation  of  the  laws  of  the  atate  regulating  the 
license  of  peddlers,  by  reason  of  the  goods  sold  being  the 
property  of  a  resident  of  another  state,  the  judgment  is  af- 
firmed. 

PlDDLKM,  Who  ars.  — For  a  deflnition  of  the  term  '^peddler,**  tee 
Mumwmt.  Lemukmit,  182  HL  8M;  *J2Am.  St.  Rep.  540,  and  note.  One  who 
trwreb  arooad  with  tmrnplUf  seUettiAg  ovden  for  geode,  wfteeentiag  a  bvu- 
oess  firm  located  ia  another  atate^  ia  net  a  peddlerz  Gerro  Qtrdo  t.  BmMtgs 
135  HI.  38.  Persona  who  are  engaged  aa  bnteherty  naing  a  delivery-wagoa 
In  which  to  go  about  from  place  to  place  selliDg  meata  to  their  enatonleri^ 
sad  floUcHnig  cfdera,  are  peddlent  Thriuth  ▼•  Jtnipp,  46  Minn.  4S5w 
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GOMPAVT. 
pfli  MiaaovM.  W8.] 

MAsm  AND  SaaTAVT—  FsuiOW-siavAvss.  -i^  Ail  are  fettow«iesr«BatB  who 
are  engaged  in  the  proeecntion  ef  the  aame  common  woric,  having  no  de- 
pendence  upon  or  relation  to  one  another,  except  aa  co-laboresa  without 
tank,  ander  the  direction  and  management  of  the  maeter  himself,  or  of 
seme  aarvnat  pftaaed  by  the  OMater  orer  them. 

MUmwm  aap  Swivaiit — Fau^w-aaaYANss  -^  Saonoa  Voaaianr.  —  Where 
two  section  foremen  are  employed  by  the  aame  nilraad  ooapaay,  aad 
are  engaged  in  the  same  department  of  work,  neither  having  anj  caper- 
▼inoB  or  control  orer  the  olher,  and  both  bein^  subject  to  the  orders  of 
•aa  foadsnaater,  they  are  fellow-^erranta,  aad  sach  oempaay  li  aot  liable 
to  eaa  far  aa  iajary  canaed  hj  tbs  negligeoee  of  tha 


Sherry  and  BugTieSy  lor  the  appellaDts. 
Qardiner  Lathropf  fir  the  respoudeait 

GAWrr,  P.  J.  On  the  ninth  day  of  April,  1888,  the  plaln- 
iiffs  iiled  in  the  Clinton  County  eircuit  court  the  foUoiring 
petition  t— 

^  Maggie  Sherrin  and  Grace  Sherrin,  "^ 
by  their   next  friencL   William 
Honn,  Plaintiffs, 

^The  8i  Joseph  and  St  Louis  Bail- 
foad  Company,  Defendant 
^  Plaintiffs,  for  their  secoiMl  amended  petition,  atala  OaX 
the  said  Maggie  Sherrin  and  Grace  Sberrha  a«%  smhot  ohil- 
dren,  and  sole  heirs  at  law  of  John  Sberria,  dftoeaaad^  ag^ 
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In  Che  elreti!t  eonrt 
>>of  Clinton  County, 
MisaonrL 
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reBpectively  six  and  three  years;  that  the  said  John  Sherrin 
died,  leaving  no  wife;  that  the  said  William  Honn  is  their 
duly  appointed  and  qualified  next  friend. 

'*  That  the  defendant  is  a  corporation  duly  organised  ander 
and  by  virtue  of  the  laws  of  the  state  of  Missouri,  and  as  such, 
at  and  before  the  time  hereinafter  mentioned,  owned  and  op- 
erated a  railroad  from  the  city  of  St.  Joseph,  in  Buchanan 
County,  to  Richmond  and  Lexington  Junction,  in  Ray  County, 
Missouri,  and  in  and  through  Clinton  County,  MissourL 

"  That  John  Sherrin,  the  father  of  plaintiffs,  was,  at  the 
time  hereinafter  mentioned,  employed  by  defendant  in  the 
capacity  of  foreman  of  what  is  called  an  extra  gang  of  men, 
by  virtue  of  which  employment  he  had  in  his  charge  and  un- 
der his  control  a  force  of  ten  men,  who  were  subject  to  his 
orders;  that  as  such  foreman  he  was  subject  only  to  the  orders 
of  defendant's  road-master,  and  was  subject  to  be  sent  to  any 
part  of  defendant's  road  by  such  road-master  to  do  extra  work 
thereon;  that  is,  such  work  as  did  not  properly  fall  within 
the  duty  of  any  local  men,  or  was  not  assigned  to  other  em- 
ployees of  defendant;  and  in  the  discharge  of  said  duties,  the 
said  Sherrin  was  furnished  by  defendant  with  a  hand-car  for 
his  use  in  and  about  his  duties  aforesaid,  and  for  the  purpose 
of  transporting  the  men  in  his  charge  from  place  to  place,  and 
to  and  from  their  labor,  along  the  line  of  defendant's  railroad. 

"That  on  the day  of ,  1887,  the  said  John  Sherrin, 

in  the  discharge  of  his  duty,  was  passing  along  the  line  of  de- 
fendant's railroad  in  charge  of  his  force  of  men  on  said  hand- 
car, and  when  at  a  point  about  one  mile  east  of  Plattsburg,  on 
said  road,  the  local  section  boss  of  defendant,  in  charge  of  and 
operating  another  hand-car,  negligently  run  the  said  hand-car 
against  the  car  upon  which  said  Sherrin  and  his  men  were 
riding  as  aforesaid,  thereby  throwing  said  Sherrin  from  and 
in  front  of  his  said  car,  so  as  to  cause  both  of  said  cars  to  run 

over  him,  causing  injuries  from  which  he  died  on  the 

day  of ,  1887. 

'*  Plain  tiffs  state.that  said  hand-car  so  negligently  managed 
and  operated  was  at  the  time  in  charge  of  and  being  operated 
by  one  Ben  Fort,  a  local  section  boss  of  defendant,  and  the 
employees  of  defendant  in  his  charge  and  under  his  direction, 
and  the  same  was  furnished  by  defendant  to  said  Ben  Fort,  to 
be  used  by  him  in  and  about  his  duties  as  said  section  boss, 
and  in  transporting  the  men  in  his  control,  while  laboring  for 
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defendant,  from  place  to  place  along  defendant's  railroad,  and 
to  and  from  their  labor  in  keeping  the  track  and  road-bed  of 
defendant  in  repair  in  his  Rection. 

'*  That  said  Ben  Fort  was  the  local  section-boes  of  defend- 
ant, stationed  by  defendant  at  Plattsburg  aforesaid,  nnd  was, 
as  such  section-boss,  subject  only  to  the  orders  of  defendant's 
road-master  aforesaid,  and  defendant  had  placed  him  in  charge 
of  said  section  of  defendant's  track  in  which  the  injury  oc- 
curred, and  given  said  Fort  charge  and  control  of  a  force  of 
ten  men;  that  it  was  the  duty  of  said  Fort  to  employ  and  dis- 
charge his  men,  superintend  and  direct  their  work,  keep  their 
time,  direct  their  movements,  transport  them  to  and  from 
their  work,  and  along  defendant's  line  of  road  whenever  their 
work  required,  and  was  furnished  by  defendant  with  a  hand* 
car  for  that  purpose. 

*'  That  said  car  upon  which  Sherrin  was  riding  at  the  time 
of  the  injury  was  run  into  by  reason  of  the  negligence  and 
carelessness  of  the  said  Ben  Fort,  and  the  men  in  his  charge, 
operating  their  said  car,  in  the  performance  of  his  duties  as 
boss  of  said  local  gang  of  men,  and  by  his  carelessness  in  run- 
ning, operating,  and  controlling  said  hand-car. 

^^Plaintiffc  state  that  the  said  Sherrin  was  injured  and 
killed  as  aforesaid  by  reason  of  the  negligence  of  said  Fort, 
and  the  employees  of  defendant  under  his  direction  in  the 
charge  of  the  same,  in  running  and  operating  the  same  at  the 
time  and  place  aforesaid,  to  plaintiffs'  damage  in  the  sum  of 
five  thousand  dollars,  for  which  they  pray  judgment. 

*' Sherry  and  Huoh^s, 
"Thomas  J.  Porter, 
"Attorneys  for  Plaintiffs.** 

To  which  petition  the  defendant,  on  May  28,  1888,  filed  tht 
following  demurrer: — 

"  Maggie  Sherrin  and  Grace  Sherrin,  ^ 
by  Honn,  next  friend.  Plaintiffs, 

V. 

'^The  St  Joseph  and  St.  Louis  Rail- 
road Company,  Defendant. 
"Now  comes  defendant  and  demurs  to  plaintiffs'  second 
amended  petition  herein,  and  for  cause  thereof  eay^'.  1.  Thai 
said  petition  fails  to  state  facts  sufficient  to  consWlwt^  a  cause 
of  action;  2.  That  this  second  amended  peWWon  \^^^^^^  ^^^ 
different  cause  of  action  from  the  cause  o£  a^\,\ov^  ^\.^\fc^\ixVYi^ 


In  the  circuit  court 
of  Clinton  County, 
Missouri,  May  Term, 
1888. 


•&nt  Amended  petition,  and  npaa  mhick  A  irafld  iwm  held  at 
iJie  iatt  larm  ef  this  oonrt  *^Xiiu  jLoifMimy  i&iiAorMf ." 

The  court  sustained  the  densttvrer,  the  pisintifib  excepted 
-to  the  jadf  ment  of  the  ^oeurt  ki  sustaining  the  defltnirer  at 
ihe  time,  laad  in  due  trme  filed  motione  ibr  «iew  trial  and  id 
■arreat  i>f  juiignient,  vshiofa  ixeing  •owervuled  and  ezceptied  to, 
ihej  filed  affidavit,  and  their  wppeai  iraa  alloired. 

Aefiignment  of  evrora:  1.  Tbe  oevrtiened  in  «uetaiiiiQg  the 
denmrrer;  2.  Tfae  court  erred  in 'overruling  piadDliiffi' OMtioQ 
fcr  new  trial;  8.  The  court  erred  in  eireixnling  plaintiAr'  mo- 
tion in  arreet  erf  judi^tnent. 

The'OOQlf  qoestiOQ  before  us  ia,  erlwtbflr  the  coort  ersed  in 
OMStaifiing  the  detnnrrer  da  this  ease.  The  eeact  ewvdentif 
anBtaiaad  the  demnrw  on  the  Arst  igro«nd  aesi^nedy  that  tke 
facts  alleged  in  the  petition  showed  that  the  deoeaeed  waaji 
ieJlnwHBerfrttnt  with  Fort  afl>d  ihe  MSfi  in  hisienipbf ,  by  whose 
aifigligenee  it  i^ae  efaarged  ^deceased  was  injared. 

A  master  is  oet,  m  general,  liable  to  km  eenraat  t&r  damage 
veaalting  from  the  negligence  of  a  feJiow-eerTmrt  sn  theaomca 
•of -their  -eomfaon  «raployiDent:  Mokbatk  w.  Pacific  fi.  £.  Ce^  48 
Mo.  187;  ProGbor  t.  jffaanakii  ate.  B.  A  Ce^  S4  Mo.  1S2.  In 
JdBore  Y.  Wabadi  etc  »y  Co^  «5  Mo.  «BB,  tkm  coatt  aaid:  ^'  If 
WHi  may  Tent  are  a  general  propoeitioa'on  (the  eahjeet,  it  is,  that 
all  are  fellowHwnmnta  erhe  ane  anga^d  in  tiie  fnoeeootioa  ml 
OsB  same  ooianon  aoDk,  havii^  no  depecideafle  «paB  or  nia- 
ttion  ta  eaeh  obber,  eacept  at  oe-iaboreia  withant  Tank,  under 
the  direiftion  and  maQagemeaet  aC  tbe  aaaiifr  hiawfrifi  or  af 
some  anrvant  plaoed  bf  4lte  master  over  them.'' 

There  .msay  he  socoe  nioety  and  diflSculty  in  peculiar  cases 
in  dedding  wheither  a  oeramon  employment  exists;  but  in 
fjaneealfhylDeefwigia  view  what  dwserranAtBaatAiaaefaiawn 
or  expected  to  have  been  involved  in  the  aeraieefl  abitib  be 
undertooky  a  satisfactory  eoocduaioii  womf  be  eeaehai.  M  fs 
QBeless  to  try  to  reconoiletiie  aaiMM  loaaeein  Ibe  diCerent 
•states  on  this  subject,  and  we  will  not  attempt  it. 

Counsel  for  appellant  reKes  upon  MeDermaU  v.  BaumMml 
etc.  R.  R.  Co.,  VI  Mo.  285,  in  which  ihm  emxt  held  ''that  a 
aection  -forBmaa^  who  is  intrusted  by  tbe  railroad  oonapany 
with  power  to  isuperintend,  direct,  and  control  the  -warkmen 
under  his  4$harge,  is  .not  a  fellaw-serraiDt  of  sach  wariuana.^ 
That  case,  howeirar,  is  so  unlike  this  thei  it  can  have  oo  ap* 
|>licaiioxL  Here,  according  to  the  avermenis  of  the  jytiliati, 
£herrin,  tbe  deceased,  and  Fort  were  both  section  foremen; 
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Mm^  inr^  ift  tte  empferment  of  tH6  same  company;  they 
were  engaged  in  the  same  cfepaitnient  of  work^one  as  a  regu- 
Iitr  le^liiBir  Ibrenftrr,  witti  a  parfictilar  piece  of  road  to  look 
mkec  Midi  bsep*  irt  repair,  the  otkrer  as  foreman  of  an  extra 
gang;  irimeedM^it  was  tcr  loolt  after  »nd  keep  in  repair  such 
fmit0t  tb^road  tm  '^dfcP  ntvfr  propcrfy^  falY  within  the  duty  of 
muf  Vrnrnk  mmns  or  wa^  a^  mngned^  ta  other  employees  of  de» 
'  9&ih  wem  subject  only'  to  the  orders  of  one.  road- 
Keifker  ha<l  any  enntr6t  or  superriisitsn  of  the  other. 
Both  used  hand-cars  going  to  and  frofa  tbeir  worft,  and  fiotb 
weie  lightftiMy'  on  fih»  trsek  of  thvir  confmon  employer  at 
tb»  Ana  «<  Mic^  tfeoklisirfc 

Im  ehmfg9  m*  A  R,  €<f.  T.  JRm;  tnW.  9.  390,. quoted  with 
approval  by  this  court  in  Smith  v.  WaBasH  etc.  IPy  Cb.,  9Z  Mb. 
aM,  1  MmL  SCL  Ifop.  729,  ft  wacr  said:  ''There  is  a  clear  dis- 
t&HOlloit  to»  be  nade-,  m  Ifhetr  refatitnr  as  to  their  common 
priacipttl^  b0iw«9»sePTaint9of  a  corpcrnction  exercising  no  su» 
fmvmBmu  o^mr  elfaefg  engagcfd  wfHV  thcrnr  in  the  same  employ- 
ment^ and*  agents  of  tli^  corporation  dbthed  with  the  control 
and  managemenl^  of  a  drsfmct  deprtrtment,  in  which  their 
Aitgip  i»«ntmly  tharl  of  directiotr  and  superiiitendence.**' 

Im  the  lIcDimnott  case,  Ifarwson',  the  section  foreman,  or-> 
dered  McDermott,  one  of  his  gang,  to  remove  the  hand-car 
from  the  track,  and  in  the  endeavor  so  ta  do,  he.  waa<  simck 
and  injured.  It  was  held  that  Dawsea. waea  viM^prinoipaU 
Ifc  was  Dawami'fr  rolatroii  to  MicBeriivdl^,  bis  right  to  direct 
and)  control  him,  however;  that  moved'  the  court  to  regard 
Mm  aer  a  vice-principal.  In  the  case  at  bar,  the  petition 
shows  no  such  relation  betweea  Sherrint*  the  deceased^  auMl 
Fortw  Neither  had  tbe  least  superviaMa  Of  authorfty  over*  the 
other. 

Nor  are  we  able  to  adopt  the  argument  of  appellant,  that 
because  Fort  was  controlling  the  car  which  ran  over  Sherrin^ 
while  performing  a  duty  defendant  was  bound  to  perform,,  . 
namely,  keeping  the  tracks  of  defendant  in  repair,  any  negli- 
gence of  which  he  was  guilty  would  be  imputed  to  the  com- 
pany.   It  is  confounding  two  distinct  rules  of  law;  namely^ 
the  one  which  requires  the  master  to  use  due  care  in  fur- 
nishing the  instrumentalities  with  which  the  servant  is  to  da 
his  work,  and  which  is  personal  to  the  master,  and  renders 
him  liable  for  a  failure  in  that  respect;  and  the  other,  that  a 
master  is  not  liable  to  his  servant  for  the  negligence  of  his 
fellow-servant  in  the  same  common  employ  m^tiVH    lu  this 
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case,  it  is  clear,  from  the  petition,  that  Sherrin  and  Fort  bora 
the  same  relation  to  the  company. 

If  it  be  said  that  Fort  pro  hoc  vice  was  the  alter  ego  of  the 
company,  its  vice-principal,  and  was  performing  a  duty  de- 
volving upon  the  company,  to  repair  and  keep  in  safe  condi* 
tion  its  track,  so  also  Sherrin  was  there  performing  a  similar 
service  of  the  same  grade.  Each  must  have  contracted  with 
a  knowledge  that,  the  other's  service  was  necessary,  and  hiB 
liability  to  neglect  it  in  some  way  was  one  of  the  ordinary 
risks  he  was  assuming. 

It  is  not  charged  that  Fort  had  failed,  in  any  respect,  in 
keeping  his  section  in  repair;  the  negligence  complained  of  ia 
his  personal  act  of  carelessness  in  running  his  hand-car  so  as 
to  collide  with  Sherrin's. 

The  nature  of  their  common  work,  the  reasonably  safe 
character  of  the  instrumentalities  necessarily  used,  the  oppor* 
tunities  each  would  have  of  observing  the  other's  conduct,  the 
fact  that  they  were  in  the  same  department  under  a  commoo 
road-master,  all  conduce  us  to  hold  they  were  fellow-servants 
within  the  meaning  of  the  law,  and  the  company  was  not,  un- 
der the  allegations  of  this  petition,  liable  for  the  negligence 
of  Fort.  The  demurrer  was  properly  sustained,  and  the  judg» 
ment  is  affirmed.  

Mastkb  ahd  Servaht— Fbllow-sbrvantb.  —  As  to  who  are  deemed  to 
be  feUow-servants  and  who  are  not,  vee  Rbode%  ▼.  Oeotyia  R,  R,  tie.  Ca,  Si 
Ga.  320;  20  Am.  St  Bep.  362.  aod  note;  Ocean  8, 8.  Oo.  ▼.  Cheneif^  S6  Ga.  S7 
Ohh  etc  Co,  t.  Peare^,  128  lad.  197;  Broum  t.  OUekriat,  80  Mich.  S6; 
Am.  St  Rep.  496,  and  note;  Bergetrom  ▼.  Staples,  82  Mich.  664;  Fmier  t.  Red 
River  L.  Co.,  45  Minn.  235;  DayharA  t.  Hannibal  etc,  R.  R  Co.,  103  ICa 
670,  post,  p.  900;  ButUr  w.  Townsend,  126  N.  T.  105;  Beam  t.  Westtm  <«& 
R,  R.  Co.,  107  K.  O.  731;  RaU  Tennessee  etc  R.  R.  Co.  ▼.  SmUk^  SS  Tmu. 
114;  Unfriei  ▼•  BaJtHmore  ele.  itL  iL  C^.,  84  W.  Va*  26a 
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Lilly  v.  Tobbbin. 

[103  1I1880UU,  477.] 

WiLU.  —  JvsoMBVT  RsruaiNO  TO  Pbobatjr  Will,  on  flia  ground  llwt  tho 
plaintiff  is  not  a  competent  party  in  interest  to  proeeonte  the  sait»  is 
not  a  bar  to  another  snit  in  which  competent  parties  are  plaintiffs. 

Wills. — CBASiTABUi  Dicym  ob  BBQusarr  will  be  upheld  aod  enforced, 
thoogh  made  to  a  voluntary  unincorporated  association. 

Wills —  Issues  in  AcnoNS  to  Establish.  — In  a  suit  to  establish  a  re- 
jected will,  the  only  issue  is,  whether  or  not  the  writing  is  the  will  of  the 
testator,  and  in  passing-  upon  this  issue  the  court  will  not  construe  the 
will  nor  decide  its  legality.  If  a  particular  clause  has  been  inserted  by 
fraud  or  forgery,  the  court  may  reject  it  as  no  part  of  the  will;  but  if 
such  clause  is  found  to  be  part  of  the  will,  the  whole  must  be  probatedt 
although  such  clause  cannot  be  enforced. 

Wills — Actioh  to  Establish  —  Issub.  —  The  question  whether  a  devise 
to  a  church  can  or  cannot  be  enforced  cannot  be  decided  in  an  action  to 
establish  a  rejected  will.  Such  question  can  be  determined  only  after 
the  instruDient  is  established  as  the  will  of  the  testator. 

Chubch  Society,  bt  iMOORPOBATiiiOy  does  not  lose  its  existence  or  become 
wholly  merged  in  the  corporation. 

Wills  —  Action  to  Brtabltsh  —  Pabtixs.  —  An  action  to  establish  a  re- 
jected will,  although  technically  a  proceeding  at  law,  has  many  of 
the  features  of  a  suit  in  chancery,  and  the  equity  rule  allowing  one  or 
more  members  of  a  voluntary  association  to  sue  for  all  applies  in  such 
case. 

Wills  —  Suit  to  Establish  —  Parties  —  Amendment — Limitations.  — 
When  an  action  to  establish  a  rejected  will  is  commenced  in  the  name 
of  an  unincorporated  church  society,  and  the  petition  is  dismissed  for 
want  of  capacity  in  the  plaintiff  to  sue,  members  of  such  church,  suing 
in  their  own  behalf  as  well  as  in  behalf  of  all  members,  may  be  substi- 
tuted as  plaintiffs  by  amended  petition.  Such  amendment  introduces 
no  new  cause  of  action,  and  relates  back  to  the  commencement  of  the 
suit  so  as  to  arrest  the  running  of  the  statute  of  limitations. 

Karnes^  HolmeSj  and  Krauthoff^  and  William  F*  Woemer.  for 
the  appellants. 

Alexander  Oraves,  and  Maneur  and  MeLaughKn^  for  the  re- 
epondents. 

Black,  J.  This  case  is  now  before  us  on  rehearing.  It 
was  stated  in  the  abstracts  on  both  sides,  on  the  former  hear- 
ing, that  the  present  suit  was  commenced  by  an  incorporated 
association,  and  we  decided  the  case  on  that  theory  of  fact 
It  now  transpires  that  it  was  commenced  by  an  unincorpo* 
rated  association.  While  the  error  in  this  statement  of  fact 
affects  but  one  or  two  questions,  still  it  is  deemed  best  to 
substitute  this  opinion  for  the  one  heretofore  filed. 

Ilett  Tobbein  died  on  the  25tb  of  September,  1&79,  leaving 
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a  wife,  but  no  living  childreiu  He  left  a  will,  whereby  he  de> 
vised  all  of  his  property,  r«al  and  perBonal,  to  his  wife,  Cath- 
arine, for  her  natural  life,  and  at  her  death  the  one  half  to  go 
to  her  hetnr,  **and  the  other  and  remaining  half  of  my  eaid 
estate  I  give  and  bequeath  to  the  Catholic  Church  at  iba  city 
of  LejUDgton,  in  the  slate  of  MisackurL"  The  will  goes  •&  fo 
make  provision  for  IIm  paymeAiof  the  d«bt«,  and  then  deelarea 
that  the  nominated  ezeentor,  William  A.  Donaldson,  shall^ 
after  the  death,  of  the  wife,  sell  at  pul}Uo  auction  all  of  the 
real  and  personal  property,  and  *'  divide  the  prooeedB  equally 
betveea  the  beira  of  my  aaid  wife  and  the  said  Catholic 
Churok  al  Lexington,  according  te  the  provisions  h<nrein 
aforesaid."  The  nominated  executor  died  prior  to  the  death 
of  the  testator. 

The  will  was  presented  lo  the  probate  court  of  Caldwell 
County  for  proof  and  piobate,  bnt  that  oonrt  rejected  the  same 
on  the  26th  of  December,  1879.  The  estate  of  the  deceased 
was  then  ordered  into  the  hands  of  the  public  administrator* 
At  and  prior  to  the  laat-mantioned  date^  tbe  church  was  aim- 
ply  an  iininooi*perated  religieus  eooiety.  It  wae  thereafter 
inoorperated  under  the  general  laws  of  this  state,  and  by  its 
incorporated  name  commenced  a  suit  in  the  Caldwell  circuit 
court  to  eatablish  the  rejected  wilL  That  attit  fesoUed  in  a 
judgment  probating  the  will;  but  on  the  appeal  preset oted 
by  the  defendants,  the  judgment  was  reversed,  witfaoat  re- 
manding the  cause  for  new  trial:  Catholic  Ckurch  v.  Tobb^in^ 
82  Mo.  418.  Thereafter  the  church  society ,  aa  an  unincorpo- 
rated association,  bromght  tUa  suit  for  the  purpoee  of  estaMiah- 
ing  the  same  will.  The  venue  of  the  cause  was  changed  to 
Jackson  County,  where  a  trial  was  had  on  an  amended  peti« 
tion,  resulting  in  a  judgment  that  the  instrument  was  the  last 
will  of  Tobbeia»  to  reverse  which,  the  delMidaiita  pioaeosie 
this  appeal. 

To  the  original  petition  filed  in  this  cause^  the  defendants 
demurred  on  the  ground,  among  othenr,  that  the  nnincor^ 
porated  ehureh  society  had  no  power  or  legal  capacity  to  sue. 
The  deadurrer  was  sustained,  and  thereupon  an  amended 
petitioB  was  filed,  adding  as  plain tiffis,  John  J.  Lilly,  Michael 
How^,  Patrick  O'Malley,  and  Thomas  (Tlark,  members  of 
and  alleged  to  be  trustees  of  the  church.  These  persons 
sne  fbr  themselves  and  all  other  members  of  the  association. 
The  amended  petitTon  also  names  one  hundred  or  more  per- 
Bona,  members  of  the  church,  as  additional  plaintiffs.    To 
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tbiflp  annnde^  peifticm  the  defendants  demurred,  and  this  de- 
mnrrer  mm  enstafned  «9  to  the  nniaeorporated  associatioDi 
bat  ovemitod  as  to  the  new  plaintiffe  broaght  in  bj  the 
amended  petition* 

The  will  is  in  due  form,  was  properly  signed  by  the  testa- 
tor, and  was  duly  attested  It  was  admitted  on  the  trial  that 
the  testator  was,  at  the  time  of  making  the  will,  of  sound 
and  disposing  mind,  and  that  it  was  his  own  free  act  The 
widow,  it  may  be  added,  renomiced  the  will,  and  elected  to 
take  under  the  law. 

1.  A  point  made  fn  the  trial  court,  and  urged  here,  Is,  that 
the  judgment  of  this  court  in  the  former  case  is  concfusiTe 
upon  these  pkdntiflk,  dnd  that  they  are  barred  and  precluded 
from  again  bringing  forward  the  instrument  for  the  purpose 
of  having  H  established  as  the  will  of  Tobb^n. 

The  incorporated  society  was  the  sole  plaintiff  in  that  case, 
and  as  the  corporation  was  not  organised  until  after  the 
death  of  tho  testator,  the  eonclusion  seems  to  have  been 
reached  that  the  cf^poration  had  no  such  interest  in  the  pro* 
bate  of  the  will  as  wonld  give  it  a  standing  in  court  as  the 
proponent  The  judgment  was,  therefore,  simply  one  of  re^ 
^ersal.  Where  the  final  jndgment  is  one  upon  the  merits,  it 
must  be  a  judgment  to  the  effect  that  the  paper  writing  pro- 
duced is  or  that  it  is  not  the  will  of  the  testator.  This  court 
gave  no  suob  a  judgment.  There  was  no  judgment  at  all  on 
the  issue  of  will  or  no  will.  The  judgment  of  reversal  simply 
said  the  then  plaintiff  had  no  right  to  prosecute  the  suit,  be* 
cause  it  was  not  a  party  in  interest  The  final  judgment  in 
that  case  left  no  impediment  In  the  way  of  a  new  suit  by 
any  one  having  the  requisite  interest. 

21  The  Catholic  church  at  Lexington  was,  at  the  death,  of 
the  testator,  an  unincorporat^  association,  and  not  a  legal 
entity.  Ordinarily,  there  must  be  a  devisee  fn  existence 
capable  of  taking,  otherwise  the  devise  is  at  no  vaKdity. 
But  it  Is  wen-settled  law  that  a  charitable  devise  or  bequest 
win  be  upheld  and  enforced,  though  it  is  made  to  a  vulnntary 
unincorporated  association:  2  Perry  on  Trusts,  8d  ed.,  see. 
780;  St^midi  v.  HeaSy  60  Mo.  591. 

The  defendants  do  not  question  the  proposition  just  stated, 
but  they  do  insist  that  this  will  fails  to  define,  Hmit,  or  de- 
clare a  charitable  use.  On  the  other  hand,  plaintiffs  insist 
that  a  devise  to  a  designated  church  1%  exvi  termim  a  devise 
t9  chaviiy.    Many  authorities  aro  cited  and  arg;uments  made 
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on  the  one  side  and  the  other  of  these  propositions.  The 
statement  of  these  issues  of  law  presents  the  inquiry,  whether 
the  validity  of  the  devise  to  the  church  can  be  properly  de- 
termined in  this  suit,  the  object  of  which  is  to  establish  a  re- 
jected will. 

Under  our  law,  the  will  is  first  presented  to  the  probate 
court  to  be  proved  and  admitted  to  probate.  The  proceeding 
in  that  court  is  ex  parte  and  without  notice.  The  statute, 
however,  provides  that  if  any  person  interested  in  the  probate 
of  any  will  shall  appear  within  five  years  after  the  probate  or 
rejection  thereof,  and  by  a  petition  to  the  circuit  court  con- 
test the  validity  of  the  will,  or  pray  to  have  a  will  proved 
which  has  been  rejected,  an  issue  shall  be  made  up,  whether 
the  writing  produced  be  the  will  of  the  testator  or  not 
From  these  provisions  of  the  statute,  it  is  plain  to  be  seen 
that  the  only  issue  to  be  tried  is,  whether  the  writing  is  the 
will  of  the  testator.  In  trying  this  issue,  the  court  is  not 
called  upon  to  construe  the  will,  nor  is  it  called  upon  to  say 
whether  the  provisions  of  the  will  are  legal  or  illegal.  If  a 
particular  clause  has  been  inserted  by  fraud  or  forgery  it 
may  be  rejected,  and  this  for  the  plain  reason  that  it  is  no 
part  of  the  will;  but  when  the  particular  clause  is  found  to 
be  a  part  of  the  will,  the  whole  must  be  probated,  and  thiSp 
too,  though  the  particular  clause  cannot  be  enforced.  This 
question  was  fully  considered  in  the  recent  case  of  Cox  y- 
Cox^  101  Mo.  168,  and  as  there  said,  quoting  from  1  Woer- 
ner's  Law  of  Administration;  "If  the  will  be  properly  exe* 
cuted  and  proved,  it  must  be  admitted  to  probate,  although 
it  contain  not  a  single  provision  capable  of  execution."  The 
question  whether  this  devise  to  the  church  can  or  cannot  be 
enforced  is  foreign  to  the  issues  in  this  case.  Such  questions 
can  only  be  determined  when  and  after  the  instrument  is 
established  as  the  will  of  Tobbein. 

8.  The  statute  allows  '*  any  person  interested  in  the  probate 
of  a  will"  to  prosecute  a  suit  to  contest  the  same,  or  to  have 
one  proved  which  has  been  rejected  by  the  probate  court.  As- 
suming that  the  church  is  capable  of  suing,  the  fact  that  it 
iSp  by  the  will,  made  a  devisee  gives  to  it  an  interest  which 
entitles  it  to  prosecute  this  suit  The  question  then  arises, 
whether  that  interest  can  be  represented  by  the  present  plain- 
ti£rs. 

It  appeared  in  the  former  suit,  as  it  does  now,  that,  at  the 
death  (d  the  testator,  the  Catholic  Church  at  Lexington  was 
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eimplj  an  unincorporated  religious  association.  Thereafter 
the  members  of  the  church  organized  as  a  corporation,  and 
that  suit  was  instituted  bj  the  incorporated  association.  It 
was  held  that  the  incorporation  of  the  plaintiff  did  not  vest 
in  it  the  property  rights  of  the  church  society,  and  for  that 
reason  the  plaintiff  could  not  maintain  the  suit  Trustees 
of  a  charity  are  often  incorporated  for  the  purpose  of  execut- 
ing the  trust,  and  since  the  church  society  was  doubtless  in- 
corporated to  enable  it  the  better  to  protect  the  devise  in 
question,  the  correctness  of  the  conclusion  reached  in  that 
case,  as  to  the  rights  of  the  corporation  to  prosecute  the  suit, 
may  well  be  doubted.  It  was,  however,  held  in  that  case,  and 
we  think  correctly  held,  that  the  church  society  did  not  lose 
its  existence,  or  become  wholly  merged  in  the  corporation. 

The  constitution  provides  that  "  no  religious  corporation 
can  be  established  in  this  state,  except  such  as  may  be  cre- 
ated under  a  general  law  for  the  purposes  only  of  holding  the 
title  to  such  real  estate  as  may  be  prescribed  by  law  for  church 
edifices,  parsonages,  and  cemeteries  ":  Art.  2,  sec.  8.  As  a 
church  can  only  be  incorporated  for  the  specified  purposes,  it 
was  held  that  the  church  organization  for  religious  purposes 
must  continue  after  incorporation.  In  view  of  an  intimation 
then  made,  this  suit  was  commenced  in  the  name  of  the  un- 
incorporated society,  but  a  demurrer  to  the  petition  was  sus- 
tained because  of  the  want  of  capacity  in  the  plaintiff  to 
sue.  It  is  now  insisted  that  Lilly,  O'Malley,  Howell,  and 
Clark,  who  were  made  parties  plaintiff  by  the  amended  pe- 
tition, and  who  are  members  of  the  church,  and  sue  for  them- 
selves and  all  other  members  of  the  association,  cannot  pros- 
ecute this  suit. 

It  is  a  well-established  rule  in  equity  pleading  that  one  or 
more  of  the  members  of  a  voluntary  association,  whether  or- 
ganized for  public  or  private  purposes,  may  sue  for  and  in  be- 
half of  all  of  the  members:  Story's  Eq.  PL,  9th  ed.,  sees.  94, 
114  a.  The  right  of  a  few  persons  to  sue  for  themselves  and 
all  other  persons  similarly  situated  has  been  recognized  by  this 
court  on  several  occasions:  Newmeyer  v.  Missouri  etc.  R.  R.  Co,, 
62  Mo.  81;  14  Am.  Bep.  394;  Overall  v.  Ruemi,  67  Mo.  203.  It 
is  true  that  this  is  an  equity  rule,  and  we  have  ho  statute  ex- 
tending it  to  actions  at  law,  as  is  the  case  in  some  of  the 
states.  It  has  also  been  said  in  several  cases  that  a  suit  to 
contest  a  will,  or  to  establish  one  which  has  been  rejected  by 
the  probate  court,  is  an  action  at  law:  Lyne  y.  IfarctM,  1  Mp. 
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4K)7  18  Am.  Bep.  569^  Sbcmr.  Gilbert,  8  Bfo.  M7;  Young  ▼. 
/{{ci^fi^n^,  6T  Ift).  UTfj*  MfcB/wrtith  t.  .ffoKantfti*,  78  Bfo.  I'Mj 
99  Am.  Itepr.  4M.  Stxcb  s  suit  is  A>tAtI^8B'  one  nt  law  In  the 
seme  that  it  n  a  statittory  proceeAng:  Bttt  this'  court  said 
in  the  ease-  of  Eddie  y.  Pdrk^^tf  Eaflr,  3f  Bfo.  513^  wbich  waa  a 
snit  to  contest  a  wiHr  **  Although  this  is  tecbracaffy  a  pm- 
ceetPrng  at  laivi,  yBt  ftt  ntairy  respectiv  ft  partakes  of  the  nafuT^ 
of  a  proceeding  in  dhinceryi  anrftfte  rales  recognheecP  in  courta 
of  eqnity,  with  respect  to  the  persons  necessary  td  he  nradis 
parties'  to  a  bfll,  we  think,  is  to  a  great  extent  appncabh  to  a 
case  of  this  kind.''  LooMng  to  the  partiea  who  shonhf  ba 
brought  before  the-  court,  the  method  of  making  up  and  aolv 
nritting  the  iseno  of  will  or  no  wiH,  and*  the  character  and 
form  of  the  jnd^ent;  we  can  bnt  conclude  that  a  snit  to 
contest  or  establish  a  will  has  many  of  the  features  of  a  snit 
in  chancery;  and  the  equity  rule  aRowingone  or  more  mem* 
hers  of  a  vohmtary  assocration  to  sue  for  alt  shonVcP  he  n^ 
plied  to  cases  like  the  one  in  hand". 

It  results  from  what  has  been  said,  that  it  fis  a  mattisr  of  no 
consequence  that  aome  of  the  other  named  plViinl^ffir  hariB 
died  or  ceased  to  be  members  of  the*  church,  or  are*  minora  or 
married  women.  They  maj  be  disregarded  as  onnecessary 
parties. 

4.  It  is  further  urged  that  the  circuit  court  erreci  fai  al« 
lowing  the  amend!ed  petition  to  be  filed,  whereby*  competent 
plarntifTs  were  substituted  fbr  an  fncompetent  one,  and  th«l 
the  court  erred  in  not  sustaining  the  defendants' answer  set* 
ting  up  the  statute  of  fimitations:  Proceedings  of  lUa  Htki 
are  governed  by  the  practice  act,  except  as  otherwise  speofAscI 
in  the  statute  concerning  wills.  Amendmentemay  bemacte 
and  allowed,  the  same  as  in  other  casee.  The  praetSeeact 
provides,  among  other  things,  that  when  a  comj^te  d^ter^ 
mination  of  the  contro^rsy  cannot  be  had  without  the  prea* 
ence  of  other  parties;  the  court  may  order  them  to  be  bronght 
in;  R.  9.  1879^  sees.  8569,  9507.  These  prorisioneof  the  oede 
have  always  been  liberally  construed,  and  it  i»  hut  everp^day 
practice  to  bring  in  new  parties  plaintifT  and  defendant  by 
way  of  amended  pleadings;  and  there  was  no  error  in  allow* 
ing  this  amended  petition  to  be  filed. 

8.  Proceedings  in  the  circuit  court  to  contest  or  eataMfsh  a 
will  must  be  brought  within  five  years  after  probate  or  rsjee-* 
tion  of  the  same.  This  suit  was  com  menced  in  due  tnne  Iff 
the  unincorporated  church  association,  but  the  amended  pett» 
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tion,  tffitigiDg  in  ZiHir  «id  vtbers^B  plaintia,  wnm  «afc  4kd 
mHil  alter  the  axphmimm  #f  ihe  finw  yeara.  Tba  ^joeatioy 
whether  the  atnendoient,  «Aan  ioada,  ^relaAed  bacdL  U  the^oiD- 
iDenoemeai  «f  tttia  suit  ao  «8  to  |»'eveBt  a  -bar  ia»  ^f  oowae,  a 
^MTeveiirt  one  from  the  right  to  make  tke  ai»exidineAL 

Bmd  ▼«  SL  Lmm  Trmm.  0e.,  45  Ma  £62,  waa  a  peroonal 
damage  Bait  bf  ought  by  the  mother  of  the  iajured  child.  The 
oavee  of  «c1&aii  waa  barred  in  one  year.  After  the  lapse  of 
tiiat  tine,  the  plaintiff's  divorced  iiu0baind«  who  ior  ^ome  rea- 
0oa  hwi  ibeen  made  a  defendant*  wae  made  a  «o*plaiotiff  bj 
amendment,  and  flie  qnef^ion  wae,  whotber  that  amendoaent 
related  Imek  to  tlw  oonmiedDcei&eiit  of  the  smL  The  rale 
them  laididown  Im  iotias  effect:  mbitv%  tbeAmendmeat  eete  ufi 
ao  ^mm  matter  «r  elmm,  bat  ie  a  nepe  variation  of  the  Allega- 
tioDB  affecting  a  demand  already  in  issue,  then  the  amaDdmant 
talatm  to  tiM  oamdnaniMment^f  the  anit,  and  the  ranniiig  of 
the  alatnte  aa  amctted  mi  that  foioi;  but  whore  the  amend- 
mmit  ivtEDdacae  a  tntm  claim,  ndt  belbie  aaeerted,  then  it  ia 
nor  treated  as  relating  to  the  commanoemant^f  the  ttiit,  hot 
as  equivalent  to  a  fresh  suit  ttpon  a  new  cause  of  action,  the 
running  of  the  ^atote  continuing  down  to  the  tamo  the 
ametidmant  is  filed.  Indeed,  amendments  may  be  allowed, 
mAber  than  didna  a  paiiy  Ioa  aonaiiit,  for  the  vary  porposa  of 
taring  the-oause  #Pom  4Aie  ttatnfte  «f  Hmttaimis:  Istimmm  T. 
Bamettj  62  Mo.  169;  Oeorge  t.  Reed,  fOl  Mass.  878. 

It  Is  doubtless  true,  as  many  of  ttie  sothoiitres  cited  liold, 
that  an  amendment  bringing  in  a  new  party  defendant  will 
«ot  laJala  tiack  aa as  to  prevaot  the  bar  ef  the  statute  as  to  the 
m&w  paff4y  dainakmi;  hat  4here  is  a  ¥aat  diffoienoe  betwaaa 
vtrtjatttutSng  ti  compcftont  fer  tm  moompcAent  plaintiff,  and 
biinging  In  £l  new  defendant.  Substittfting  the  party  haviiq; 
4iia  le^  nght  4»  sua  for  the  'Claim  for  wliich  the  action  waa 
brought,  instead  of  another  party  improperly  named  ASfJaia* 
tiff,  is  not  the  commencement  of  a  new  action,  and  in  such  a 
case  the  amendment  relates  back  to  the  commencement  of 
the  action:  United  States  Ins.  Co,  y.  Ludmgj  108  111.  614. 

Now,  in  the  present  case  there  has  been  no  change  in  the 
cause  of  action  itselfl  The  subject-matter  of  the  suit  and  the 
issues  to  be  tried  were  the  same  after  as  before  the  amend* 
ment  So  far  as  the  defendants  are  concerned,  this  suit  waa 
oommenced  when  process  was  served  upon  them.  The  suit 
has  been,  from  first  to  last,  prosecuted  in  the  interest  of  the 
church,  and  we  entertain  no  doubt  but  the  amendment  aub- 
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stituting  the  individual  plr.intiflni  finr  the  anincorporated  as* 
Bociation  related  back  to  the  commenoement  of  the  suit,  and 
the  statute  of  limitation  was  arrested  at  that  time. 

Bat  on  behalf  of  some  of  the  defendants,  it  is  argned  that 
the  proceedings  up  to  the  time  the  amendment  was  made  was 
a  nullity,  because  prosecuted  by  a  mere  voluntary  association, 
and  for  that  reason  the  amendment  was,  in  effect,  the  com- 
mencement of  a  new  action.  It  is  certain  these  defendants 
did  not  regard  the  suit  as  a  void  proceeding,  for  they  ap- 
peared to  the  writ,  stipulated  for  a  change  of  venu6|  and 
pleaded  to  the  petition.  It  would  be  going  very  far  to  say 
that  a  judgment  establishing  this  will  at  the  suit  of  the  vol- 
untary association  would  be  a  void  judgment.  We  think  such 
a  judgment  could  not  be  successfully  assailed  in  a  collateral 
proceeding. 

On  the  conceded  facts,  this  will  should  have  been  probated 
at  the  outset,  and  the  objections  interposed  by  the  defendants 
must  be  and  are  overruled.  The  judgment  of  the  circait 
court  is  therefore  affirmed. 

Plbadiho  —  Ambndicxnt  —  Statutb  ov  LiMiTATiOKa — Unlesi  a  new 
eansa  of  Action  is  set  up  in  an  amendment,  the  plea  of  the  statute  of  limita* 
tions  wiU  be  determined  with  reference  to  the  date  when  the  original  com- 
plaint was  filed:  Note  to  Leatherman  t.  Times  Oo.,  21  Am.  St.  Bep.  344; 
Texas  eie.  Oo.  w.  MUeheil,  78  Tex.  64;  Landa  v.  Oberit  78  Tax.  33;  MaM  Tmf 
mestee  etc  B,  R.  Co,  v.  Mahoney,  89  Tenn.  311. 

Wn«L8.  —  What  Pkrsons  ars  Bound  bt  Dborbb  and  Ordebs  OsAirr- 
INO,  RBVOBUtNO,  AND  RsFusiNO  Probatb  OF  W1LL8:  See  extended  note  to 
SchulU  V.  SchuU^  60  Am.  Deo.  363-362. 

CHARmBS  —  Girrs  to  Untncorporatkd  Associations. — Charitable  bo* 
quests  will  be  upheld,  although  given  to  unincorporated  associatioas;  Owem 
T.  Missionary  8oe*y,  14  N.  Y.  380;  67  Am.  Deo.  160,  and  note;  Metkodid 
Church  V.  Remington,  1  Watts,  218;  26  Am.  Dec  61,  and  note;  BwrrY.  SmUk^ 
7  Vt.  241;  29  Am.  Dec.  164;  Seda  v.  Hvble,  75  Iowa,  429;  9  Am.  St.  Rep. 
495;  Kinney  ▼.  Kinney,  86  Ky.  610.  But  see,  eontro^  Wibmoik  w.  WUmoik^  34 
W.  ya.426b 
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Lbhbw  V.  Bbummbll.  ^ 

[liOt  MlMOUBI,  MflL] 

OomrmmoKAM*  Law— Sipiratb  Sghoolb  iob  Whrs  m  Oolorkd 
Childkbi.  — Tho  eonstitatioQ  and  lawi  of  a  stato^  providing  aeparate 
•ehooli  for  oolorad  children  only,  are  not  forbidden  by  or  in  oonflict 
with  the  fonrteenth  amendment  to  the  federal  constitution,  and  the  fact 
that  they  have  to  go  a  greater  dietanoe  to  school  than  white  children 
does  not  give  them  any  actionable  canse  of  oomplaintb 

Gox8TiTimo5Ai*  Law  —  Ss^aratjr  Schools  vor  Whitb  and  Oolorjbd 
Childrbn.  —  The  constitution  and  laws  of  a  state  which  Jo  not  exclude 
colored  children  from  the  public  schools,  and  which  give  them  all  school 
advantages  and  privileges  afforded  white  children,  merely  separating  the 
two  races  for  the  purpose  of  receiving  instruction,  deprive  no  one  of 
any  rights^  and  are  but  reasonable  regulations  of  tlie  exereiae  of  snoh 
rights. 

PRAOTIOR  —  iHFAim  —  GuARDTAN  AD  LiTBic.  —  After  infant  defendants 
have  been  served  with  p  -ocess,  the  suit  cannot  be  fsrther  iwoaeented 
against  them  until  a  guardian  ad  litem  is  appointed* 

E.  M.  Harber^  for  the  appellants. 
R.  A.  De  BoU^  for  the  respondents. 

Black,  J.  The  five  plaintiffs  in  this  case  reside  ifi  school 
district  number  4,  in  Grundy  County,  and  each  has  children 
entitled  to  attend  the  public  school  maintained  therein  for 
the  education  of  white  children.  In  September,  1887,  when 
this  suit  was  commenced,  the  defendant  Barr  was  the 
teacher,  and  three  of  the  defendants  were  directors  of  the 
school  district  The  defendant  Brummell  is  a  man  of  African 
descent,  and  at  the  last-mentioned  date  had  four  children, 
all  of  whom  resided  with  him  in  said  district,  and  were  of  the 
ages  entitling  them  to  attend  the  public  schools.  These  four 
children  were  the  only  colored  children  of  school  age  in  the 
district.  No  separate  school  was  ever  established  or  main- 
tain^d  therein  for  the  education  of  colored  children;  but 
there  was  such  a  separate  school  in  the  town  of  Trenton,  in 
the  same  county,  three  and  one  half  miles  from  Brummell's 
residence.  No  white  child  in  district  number  4  had  to  go 
more  than  two  miles  to  reach  the  school-house.  These  colored 
ehildren  were  permitted  to  attend  the  school  maintained  for 
white  children  in  district  number  4,  for  a  short  time. 

On  the  foregoing  facts,  a  temporary  injunction  was  awarded 
the  plaintiffs,  restraining  Brummell's  children  from  attend- 
ing the  school  so  established  for  white  children,  which  was 
made  perpetual  on  the  final  heari^^E  ^^  ^^^  cauaOi  and  the  de* 
feudants  appealed* 
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But  two  questions  are  presented  bj  the  briefs  for  our  con* 
eide^lion.  The  fitut  iB,  that  the  lawBof  this  state  concerning 
the  education  of  colored  childran  are  in  conflict  with  aection 
1  of  the  fo«irtee4ith  amendinent  of  the  eonstitation  «f  the 
United  States,  and  therefore  void. 

Section  1  of  article  11  of  the  constitution  of  thia  state 
makes  it  the  duty  of  the  geiteral  aMembly  to  establiah  and 
maintain  free  publio  eehoois  for  the  gratuitous  inotruction  of 
all  person^  in  this  state  between  the  ages  of  six  and  twenty 
years;  and  section  3  of  the  same  article  declares:  *'  Separate 
tree  public  schools  shall  be  establiahed  lor  the  education  of 
cliiidren  of  African  descent." 

A  system  of  free  public  schools  has  Deen  establisfaed  by 
general  laws  throughout  the  state,  and  for  all  the  purposes  of 
this  case  it  will  be  suHicient  to  notice  the  statutes  ooncerning 
colored  schools.  The  first  seotioa  oi  the  amendaloiy  act  of 
1887  (Acts  1887,  p.  264)  provides:  ''When  there  eie  within 
any  school  district  in  this  state  fifteen  or  more  colored  chil- 
dren of  school  age,  the  school  board  of  such  school  district  . 
•ball  be  and  they  ans  hereby  autfaoriaed  and  required  to 
estahlisb  and  maintain  within  aueb  school  disttiei  a  separsAe 
free  eebool  lor  said  eolored  children  ";  end  the  ssctioa  goes 
4M1  to  say,  in  substance,  that  tlie  term  of  suoh  sobori,  aad  the 
advantages  and  privities  thereof^  shall  be  the  eaoM  as  pro- 
vided for  other  eehools  of  eomesponding  grade.  ^Should 
Any  school  board  negieot  or  refeee  to  oomply  with  the  pre- 
visions of  this  section,  such  sc1mk)I  district  shall  be  deprived 
of  any  part  of  tbe  pobttc  funds  for  the  nest  ensuing  eehoel 
year."  The  eecond  section  provides  that  ^*wben  the  number 
of  colored  children  of  aohool  age  residing  in  any  sohoel  dis- 
trict shali  be  less  than  fifteen,  tliey  riukli  have  the  prrvilegs 
and  are  entitled  to  attend  school  in  any  district  in  the  coon^ 
wlierein  a  school  is  naintained  for  colored  childrea,"  De- 
tailed provisions  are  then  made  whereby  the  distriet  in  which 
«uoh  chiidreo  reside  BHist  pay  its  piroper  share  of  the  ex- 
penses of  maintaining  the  eoheol  in  the  other  distriet  whieb 
the  cbiidren  attend. 

These  statute  laws  simply  carry  cot  and  pat  in  i^ratien 
the  eomBGumd  of  that  section  of  oar  coostitutaott  before  quoted, 
and  the  ofajeotioa  now  made  is  leveled  at  the  eonetitational 
ppovisioaf  and  it  is  that  which  w%  are  asked  to  strike  down, 
because  of  the  contention  thai  it  Tioiates  sectioB  1  of  the 
fourteenth  amendment  of   the  coustitutioa  of  the  United 
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States,  which  deelarcs:  '*A1I  persons  born  or  naturaliaed  in 
the  United  States^  and  subject  to  the  jurisdietion  thereof,  are 
-citizens  of  the  United  States,  and  of  the  state  wherein  they 
feside..  No  state  ahAll  make  or  enforce  any  law  which  shall 
abridge  the  privileges  or  immunities  of  citizens  of  the  United 
States;  nor  ahsll  any  state  deprive  any  person  of  life,  liberty , 
or  property  without  due  process  of  law,  nor  deny  to  any  per- 
son witinn  its  jurisdiction  the  equal  protection  of  the  laws." 

This  section  treats  of  dififerent  and  distinct  subjects,  and 
the  defendants  do  not  point  out  or  indicate  to  vs  the  clause 
upon  which  they  rely.  The  clause  which  declares  thai  all 
persons  born  or  naturalized  in  the  United  States  are  citizens 
of  the  Uftited  States,  and  of  the  state  wherein  they  reside,  can 
have  no  applicatiou  to  the  case  in  hand  further  tlian  this, 
that  it  points  out  and  makes  a  distinction  between  citizen- 
ship of  the  United  States  and  dtizensbip  of  a  state.  The 
next  clause  ordains  that  no  state  shall  make  or  enforce  any 
law  which  shall  abridge  the  privileges  or  immunities  of  a 
oitizen  of  the  United  States.  The  distinction  just  mentioned 
is  carried  into  this  provision,  which  relates,  and  relates  only, 
to  privileges  and  immunities  of  a  citizen  of  the  Uuited  States 
as  distinguished  from  the  privileges  and  immunities  of  a  citi- 
zen of  a  state:  Slaughter-House  Cases^  16  Wall.  74;  Bradweli 
y.  State,  16  Wall  130. 

The  common-school  system  of  this  state  is  a  creature  of  the 
state  constitution  and  the  laws  passed  pursuant  to  its  com- 
mand. The  right  of  children  to  attend  the  public  schools, 
and  of  parents  to  send  their  children  to  them,  is  not  a  privi- 
lege or  immunity  belonging  to  a  citizen  of  the  United  States, 
as  such.  It  is  a  right  created  by  the  state,  and  a  right  be- 
longing to  citizens  of  tliis  state,  as  such.  It  therefore  follows 
that  the  clause  in  question  is  without  application  to  the  case 
in  hand. 

We  then  come  to  the  last  clause,  wdich  is  prohibitory  of 
state  action.  Itsays:  ^' Nor  shall  any  state  «...  deny  to  any 
person  within  its  jurisdiction  the  equal  protection  of  the  laws." 
Speaking  of  this  clause  in  its  application  to  state  legislation 
as  to  colored  persons.  Justice  Strong  said:  ''  What  is  this  but 
declaring  that  the  law  in  the  states  shall  be  the  same  for  the 
black  as  for  the  white?  that  all  persons,  whether  colored  or 
white,  shall  stand  equal  before  the  laws  of  the  states,  and  in 
Tegard  to  the  colored  race,  for  whose  protection  the  amend- 
jnent  was  primarily  designed,  tl^at  ^^  discrimination  shall  be 
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made  against  them  by  law  because  of  their  color?  **  Stratider 
▼.  West  Virginia^  100  U.  S.  808.  We  then  come  to  the  simple 
question,  whether  our  constitution,  and  the  statutes  passed 
pursuant  to  it  requiring  colored  persons  to  attend  schools  es- 
tablished and  maintained  at  public  expense  for  the  education 
of  colored  persons  only,  deny  to  such  persons  *^  equal  protec- 
tion of  the  laws." 

It  is  to  be  observed,  in  the  first  place,  that  these  persons  are 
not  denied  the  advantages  of  the  public  schools.  The  right  to 
attend  such  schools  and  receive  instruction  thereat  is  guar- 
anteed to  them.  The  framers  of  the  constitution,  and  the 
people  by  their  votes  in  adopting  it,  it  is  true,  were  of  the 
opinion  that  it  would  be  better  to  establish  and  maintain 
separate  schools  for  colored  children.  The  wisdom  of  the  pro- 
vision is  no  longer  a  matter  of  speculation.  Under  it,  the 
colored  children  of  the  state  have  made  a  rapid  stride  in 
the  way  of  education,  to  the  great  gratification  of  every  right* 
minded  man.  The  schools  for  white  and  black  persons  are 
carried  on  at  a  great  public  expense,  and  it  has  been  found 
expedient  and  necessary  to  divide  them  into  classes.  That 
separate  schools  may  be  established  for  male  and  female 
pupils  cannot  be  doubted.  No  one  would  question  the  right 
of  the  legislature  to  provide  separate  schools  for  neglected 
children  who  are  two  far  advanced  in  years  to  attend  the  pri- 
mary department;  for  such  separate  schools  would  be  to  the 
great  advantage  of  that  class  of  pupils.  So,  too,  schools  may 
be  classed  according  to  the  attainments  of  the  attendants  in 
the  branches  taught.  That  schools  may  be  classed  on  these 
and  other  grounds,  without  violating  the  clause  of  the  federal 
constitution  now  in  question  must  be  conceded.  But  it  will  be 
said  the  classification  now  in  question  is  one  based  on  color,  and 
so  it  is;  but  the  color  carries  with  it  natural  race  peculiarities 
which  furnish  the  reason  for  the  classification.  There  are 
differences  in  races,  and  between  individuals  of  the  same 
race,  not  created  by  human  laws,  some  of  which  can  never  be 
eradicated.  These  differences  create  different  social  relations 
recognized  by  all  well-organized  governments.  If  we  cast 
aside  chimerical  theories  and  look  to  practical  results,  it 
seems  to  us  it  must  be  conceded  that  separate  schools  for 
colored  children  is  a  regulation  to  their  great  advantage. 

It  is  true,  Brummell's  children  must  go  three  and  one  half 
miles  to  reach  a  colored  school,  while  no  white  child  in  the 
district  is  required  to  go  further  than  two  miles.    The  die- 
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ianoe  wbich  tbese  children  must  go  to  reach  a  colored  school 
is  a  matter  of  inconvenience  to  them,  but  it  is  an  inconve- 
nienca  which  must  arise  in  any  school  system.  The  law  does 
not  undertake  to  establish  a  school  within  a  given  distance  of 
any  one,  white  or  black.  The  inequality  in  distances  to  be 
traveled  by  the  children  of  different  families  is  but  an  inci- 
dent  to  any  classification,  and  furnishes  no  substantial  ground 
of  complaint;  People  ex  reL  y.  OaUayher^  93  N.  Y.  438-451;  45 
Am.  Rep.  232. 

The  fact  must  be  kept  in  mind,  for  it  lies  at  the  foundation 
of  this  controversy,  that  the  laws  of  this  state  do  not  exclude 
colored  children  from  the  public  schools.  Such  children  have 
all  the  school  advantages  and  privileges  that  are  afforded 
white  children.  The  fact  that  the  two  races  are  separated 
for  the  purpose  of  receiving  instruction  deprives  neither  of  any 
rights.  It  is  but  a  reasonable  regulation  of  the  exercise  of 
the  right.  As  said  in  the  case  just  cited,  **  equality,  and  not 
identity  of  privileges  and  rights,  is  what  is  guaranteed  to  the 
citizen.''  Our  conclusion  is,  that  the  constitution  and  laws  of 
this  state  providing  for  separate  schools  for  colored  children 
are  not  forbidden  by  or  in  conflict  with  the  fourteenth 
amendment  of  the  federal  constitution;  and  the  courts  of 
last  resort  in  several  states  have  reached  the  same  result: 
People  ex  rel.  ▼.  Gallagher,  93  N.  Y.  438-451;  45  Am.  Rep. 
232;  State  ex  rel.  v.  MeCanUy  21  Ohio  St.  193;  Cory  v.  CarUr^ 
48  Ind.  328;  17  Am.  Rep.  738;  Ward  v.  Floods  48  Cal.  36;  17 
Am.  Rep.  405. 

A  like  result  was  reached  in  Massachusetts,  under  a  consti- 
tutional provision  similar  to  the  fourteenth  amendment,  as  to 
th#»  question  in  hand:  Roberts  v.  City  of  Boaton^  5  Gush.  198. 
We  are  also  of  the  opinion  that  our  conclusion  is  in  accord 
with  the  cases  cited  from  the  supreme  court  of  the  United 
States,  the  final  arbiter  of  all  such  questions. 

2.  Brummell's  minor  children  were  made  defendants,  and 
the  suit  was  prosecuted  to  final  judgment  against  them,  as 
well  as  against  the  other  defendants,  without  the  appointment 
of  a  guardian  ad  litem  for  the  infants.  After  infant  defend- 
ants have  been  served  with  process,  the  suit  cannot  be  further 
prosecuted  until  a  guardian  ad  litem  is  appointed:  R.  S.  1879, 
sec.  8477.  As  to  these  minors,  whose  names  will  be  found  in 
the  record,  the  judgment  is  reversed,  but  as  to  the  other  de- 
fendants it  is  affirmed. 
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Cim.  Rights— BsoLunoH  or  Kxason  num  Sohooia — A  atmiiitec^ 
UblishiiiK  separate  systems  of  aohoola  for  white  and  oolored  ohildren  it  nol 
in  violation  of  tko  fanrteenth  amendment  of  the  oonetitntion  of  tiieXTnited 
Statee;  and  where  appropviate  aohook  for  Hie  eelared  ehildroa  mre  uwia 
teined,  thej  may  be  kwiiiQf  WBelodbd  horn  scheok  iitahlirinri  ferwhifet 
ehildrem  Ward  t.  flood,  48  CbL  M|  17  Am.  Bep.  405;  Omp  ▼•  Ctifier,  4$ 
Ind.  327;  17  Am.  Kep.  738;  People  ▼.  (ktOagher,  93  N.  7.  438;  45  Am.  Repw 
232,  and  note  246-259.  Compare  People  ▼.  Board  qfBducatiim,  101  HL  308; 
40  Am.  lUp.  196,  and  Mte  203,  fH.  Under  the  Political  God»  of  Oifr 
fonua»  whieh  pnmdoi  that  '^erery  •ubeol,  vnlest  atlwfiiwe  prorided  by 
law,  must  be  open  for  the  admission  of  all  children,**  eto.,  aolered  dhildraa 
cannot  be  refused  admission  to  any  public  school,  OTen  though  separate 
■ohools  have  been  eatablished  for  them:  Wptimger  r.  CrookOkmi,  82  GsL  88& 
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Company, 

(lOB  MiBKOimi,  870.) 

MAam  Ain>  Sirtaiit— ftLLow-flXRTANTs. — A  perioii  cviiployed  to  pii^ 
form  any  of  the  masterls  d«ties  to  hia  servant  la  not  a  f ellow-aerraat  ef 
the  latter  while  such  relation  exists,  and  in  respeet  to  anch  dntiea  and 
•uch  delegation  of  authority,  does  not  relievie  the  master  from  a  proper 
discharge  of  such  duties. 

MjumtL  AMD  SiRVAKT— FBiLow-sSRrAKTS — Kiouosircs.  —  A  person  hi- 
trasted  with  a  imitway  oompany'e  power  of  eootrol  of  the  praotieal  bosi- 
Bess  done  at  its  ronnd-hoitse  at  the  tisae  of  an  accidea^  and  also  intrmted 
with  directing  the  movements  of  the  engines  and  employees  engaged 
there,  is  the  representative  of  the  company,  and  not  a  fellow-servant 
with  such  employees  so  as  to  relieve  the  company  of  liability  to  one  of 
them  injured  through  euch  TOpresentative'e  negligence  while  woticing 
vnder  hia  orders  in  respect  to  an  act  performed  in  pnianaaoe  of  hii 
authority  over  that  branch  of  the  business. 

llAffTKR  AMD  SERVANT^  ViCB- PRINCIPAL —  DOTT  TO  SbRVANTB.  — It  IS  ths 

duty  of  the  master,  or  of  his  vice-principal,  to  use  ordinary  care  to  fur- 
nish his  servant  with  a  place  to  work  that  is  as  reasonably  safe  as  tlie 
nature  of  the  employment  will  permit^  and  also  to  ose  ordinary  oars  not 
to  expose  him  to  unknown  daogers^  or  those  not  ordinarily  inoidenft 
to  his  employment. 

Kboliobncb—Evidbncb. — In  an  action  to  recover  for  personal  injuries 
caused  by  negligence,  evidence  as  to  the  number  and  ages  of  plainti£rs 
children  is  inadmnsible. 

IPBAcnoB.  —  Error  is  Prbsuuptitxlt  PiaKrui)iaiAL»  and  mmo  ^"■■''-g  il 
to  be  otherwise  must  show  its  innocuous  character* 

Huston  and  Airricfc,  for  the  appellant. 

A.  W,  MyerSi  and  Biavber  and  CrandaUj  for  the  respondent 

Barclay,  J.  Plaintiff  was  in  defendant's  service  as  a  la- 
borer under  Mr.  Stephens,  who,  as  '*  hostler/'  had  charge  and 
eare  of  defendant's  engines  in  the  round-house.    As  such,  ht 
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also  hiid  control  and  direction  of  the  men  necessary  to  assist 
him  in  thai  work.  It  is  conceded  that  he  had  superintending 
oversight  of  plaintiff,  but  the  claim  is  made  that  he  wasi, 
neyertheless,  a  fellow-servant  of  the  latter  in  respect  of  the 
movement  of  the  engine  which  did  the  damage,  and  that 
oonseqnently  his  negligence  conld  not  properly  furnish  a 
basis  for  a  recovery  herein.  This  is  the  main  question  in  the 
case. 

A  person  employed  to  perform  any  of  the  raaster^s  duties 
toward  his  servant  isi,  while  that  relation  continues,  and  in 
respect  to  such  dnties,  no  fellow-servant  of  the  latter.  The 
duties  which  the  master  owes  the  servant  may,  in  many  par- 
ticulars, be  delegated  to  sctbordinates,  and  the  wide  extent  of 
modern  business  enterprises  often  necessitates  so  doing;  but 
that  delegation  of  authority  does  not  relieve  the  master  from 
a  proper  discharge  of  those  duties. 

In  this  case^  Mr.  Stephens,  when  the  accident  happened, 
was  in  entire  charge  of  the  place  where  the  defendant's  engines 
were  kept  and  eared  for  when  not  in  use,  and  of  the  men 
needed  for  the  work  upon  and  about  them.  It  is  not  decisive 
of  this  case  by  what  name  his  position,  in  that  regard,  was 
designated,  nor  whether  he  had  authority  to  hire  and  dis- 
charge the  men  under  him. 

He  was,  obviously,  intrusted  at  the  time  with  the  master's 
power  of  control  of  the  practical  business  done  at  the  round- 
house, of  directing  the  movements  of  the  engines  and  of  the 
plaintiff,  and  of  the  other  employees  there.  In  exercising 
that  control,  it  was  part  of  his  duty  to  use  ordinary  care  to 
furnish  plaintiff  a  place  to  work  which  should  be  reasonably 
as  safe  as  the  nature  of  the  employment  permitted:  Hannibal 
A  SL  Jq.  Ry  Co.  v.  Fox  (1884),  31  Kan.  586. 

It  was  also  a  part  of  his  duty  (in  exercising  such  authority 
over  and  direction  of  the  railroad  business  at  the  round-house 
as  had  been  committed  to  him  by  the  master)  to  use  ordinary 
oare  not  to  expose  any  man  under  his  orders  to  risks  un- 
known to  the  latter,  not  ordinarily  incident  to  his  employ- 
ment. 

Starting  from  these  premises,  which,  we  imagine,  cannot  at 
this  day  be  fairly  disputed,  we  go  forward  in  the  argument 
toother  positions  which  are  involved  in  some  uncertainty, 
owing  to  the  conflict  of  judicial  deciBiona  regarding  them.  We 
shall  not  attempt  to  review  the  pr^eedents^ but  will  merely  state 
tiMi  prineipks^  deducible  from  t|w|ipi  ivhich  maeV  out  a^^rovaL 
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It  was  undoubtedly  within  the  scope  of  Mr.  Stephens's  au- 
thority as  "night  hostler,"  or  "boss,"  to  direct  where  the  engine 
and  tender  that  struck  plaintiff  should  be  placed,  and  how 
and  when  they  should  be  moved  over  the  tracks.  In  giving 
directions  to  that  end,  and  seeing  to  their  execution,  we  think 
he  was  performing  the  master's  part,  and  as  such  was  the 
representative  of  the  latter*  and  not  a  mere  fellow-servant  of 
the  plaintiff. 

If  he  had  expressly  directed  the  engine  to  be  moved  down 
by  another  upon  the  plaintiff,  in  the  manner  described  in  the 
evidence  for  the  latter,  the  defendant  would  have  been  re- 
sponsible for  the  act,  and  we  are  unable  to  perceive  any  logi- 
cal or  reasonable  distinction  between  so  directing  it  and  his 
performing  such  negligent  act  himself,  in  the  circumstances 
here  shown.  It  was  one  which  fell  within  his  authority  as 
the  master's  representative  to  direct,  and  it  can  make  no  dif- 
ference in  principle  whether  he  did  it  personally  or  by  another, 
in  its  bearing  on  the  rights  of  the  parties  to  this  cause,  where 
his  act  involved  an  obvious  breach  of  the  master's  duty  to  use 
care  to  provide  a  reasonably  safe  place  for  plaintiff  to  work 
(as  already  defined).  The  performance  of  that  duty  was  in- 
trusted to  the  '*  hostler,"  and  his  negligence  in  not  performing 
it  is  ascribable  to  the  master. 

In  view  of  the  result  reached  on  another  branch  of  the  case, 
we  do  not  deem  it  necessary  to  enlarge  upon  the  reasons  for 
the  foregoing  rulings  at  this  time,  but  ref^r,  instead,  to  some 
decisions  in  which  they  may  be  found:  Chicago  etc*  R'y  Co.  ▼. 
R088,  112  U.  8.  877;  Berea  Stone  Co.  ▼.  Kraft  (1877),  31 
Ohio  St  287;  27  Am.  Rep.  610;  Flike  v.  Boston  etc.  R.  R.  Co. 
(1878),  53  N.  Y.  549;  13  Am.  Rep.  645;  OHzzU  ▼.  Frost  (1863), 
3  Fost  &  F.  622;  Redden  v.  RaUroad  (1887),  5  Utah,  344; 
Rima  y.  Rossis  Iron  Works  (1890),  120  N.  Y.  438;  Anderson 
V.  Bennett  (1888),  16  Or.  616;  8  Am.  St  Rep.  311;  Hannibal 
etc.  R'y  Co.  v.  Fox  (1884),  31  Kan.  686. 

That  there  was  evidence  on  plaintiff's  part  sufficient  to  jus- 
tify the  submission  of  the  issue  of  defendant's  negligence,  in 
the  backing  of  the  engine  upon  him  while  at  work,  without 
warning,  is  not  now  seriously  disputed.  We  also  regard  the 
question  of  the  contributory  negligence  of  plaintiff  as  one  for 
the  jury,  on  the  facts  disclosed. 

2.  But  it  becomes  necessary  to  reverse  the  judgment,  be- 
cause of  the  admission  of  evidence  of  the  number  of  plaintiff's 
children  and  their  ages  against  the  objection  and  exception  of 
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defendant.  The  adroission  of  such  testimony  has  been  poei- 
tiyely  disapproved  by  this  court:  Stephens  y.  Hannibal  etc 
R.  R.  Co.  (1888),  96  Mo.  207,  9  Am.  St.  Rep.  836;  and  by 
other  courts:  Pennsylvania  Co.  ▼.  Roy  (1880),  102  U.  S.  461; 
1  Am.  &  Eng.  R.  R.  Cas.  225;  Kreuziger  y.  Chicago  etc,  Ry 
Co.  (1888),  73  Wis.  158;  Dreiss  v.  FriedHch  (1882),  67  Tex. 
70;  Pittsburg  etc.  Ry  Co.  v.  Powers  (1874),  74  111.  341. 

Whatever  remarks  are  found  in  other  cases  to  the  contrary 
—  for  example,  in  Winters  v.  Hannibal  etc.  R.  R.  Co.  (1867), 
89  Mo.  468,  and  Conroy  v.  Vulcan  Iron  Works  (1882),  76  Mo. 
662 — cannot  longer  be  regarded  as  authoritative. 

Nothing  that  took  place  at  the  trial  can  be  considered  as 
curing  the  error  referred  to.  On  the  contrary,  the  only  in- 
struction  given  by  the  court  on  the  measure  of  damages 
rather  gave  prominence  to  that  piece  of  irrelevant  testimony, 
by  alluding  to  plaintiff's  **  situation  in  life,"  and  to  'Uhe  ex- 
tent to  which  he  is  disabled  from  making  a  support  for  him- 
self and  family."  In  this  condition  of  the  record,  we  certainly 
cannot  fairly  pronounce  the  error  harmless. 

The  rule  on  this  subject  is,  that  error  is  presumptively  preju- 
diciaL  It  devolves  on  a  party  claiming  it  to  be  otherwise,  to 
show  its  innocuous  character.  Here  we  think  such  showing 
has  not  been  successfully  made,  and  a  reversal  must  follow. 

8.  It  18  not  necessary  to  discuss  the  other  assignments  of 
error. 

The  judgment  is  reversed  and  the  cause  remanded. 

llAflTBR  AND  Skrvakt  —  Fellow-bebyakts.  —  As  to  wbo  are  fellow-ser- 
▼Mite  and  who  are  not,  tee  iSAerriii  v.  8l  Joseph  etc.  B^y  Co.,  103  Mo.  878; 
ontfe,  p.  881,  and  note. 

Mastxk  and  Servaitt  —  VicB-PRiMOiPAL.  —  A*  to  wbo  mnit  be  deemed  a 
▼iee-principal,  and  not  a  fellow-serTant^  lee  Brown  v.  QUehriai,  80  Mioh.  56; 
20  Am.  Si  Bep.  496,  and  note. 

IfASTEB   AND   SERVANT — MaSTEB's   DuTT  TO  FURNUH    SAm    PlAOR  IV 

Which  to  Work.  ^The  master  mnat  famish  safe  machinery,  applianoee, 
MUToiindinga,  etc.,  to  hia  aervantit  Chicago  eie.  B.  B.  Co.  r.  UinUf  182  UL 
161;  22  Am.  St  Rep.  516,  and  note;  Kram  v.  Lcing  Island  §te.  B*y  Co..  128 
K.  Y.  1;  20  Am.  St  Rep.  716,  and  note;  Bomar  ▼.  Louiaiana  etc  B.  B.  Co,, 
42  La.  Ann.  983;  LyttU  ▼.  Chicago  dc  B'y  Co,,  84  Mich.  289;  TUun  r,  Brad- 
ford etc  B.  B.  Co.,  136  Pa.  St  618;  20  Am.  St  Rep.  944;  Kern  ▼.  J>e  Castro 
He.  Co.,  125  N.  Y.  50;  Bkuit  Tcnneitaee  etc  B.  B.  Co.  v.  Aiken,  89  Tenn.  245; 
8weH  T.  0M>  etc  Co.,  78  Wis.  127;  Ocean  8.  8.  Co.  r.  MaUhewe,  86  Oa.  418| 
Krogetad  ▼.  Northern  etc  B.  B.  Co.,  46  Minn.  18.  The  matter  cannot  re- 
liere  himself  from  this  dnty  by  delegating  its  performance  to  another s  Texao 
etc  B'y  Co.  t.  O^Feil,  78  Tex.  486;  Trainor  ▼.  PhUadelphia  etc  B,  B,  Co., 
IS7  Pa.  St  148;  ItUernationai  ete.  B^y  Q^  r.  Keman,  78  Tex.  294;  22  Am.  St. 
Reph  52;  and  note. 
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BsNBHAW  V.  Missouri  State  Mutual  Pirk  and 
Mabinb  Insurakob  Company. 

(m  MuTOiua.  105.] 
InoBAHOB — OuMBTBUUTiow  ov  PoLiOT.  —  All  hksanaoe  poliey  whU  in- 
mmv  agaiasi  low  or  damage  by  fire,  without  ^alificatkm,  is  broaA 
enongh  !•  ineliide  all  fli«B»  bow«v«r  originatiag,  a&d  all  danagiM  ther^ 
froaiy  of  wbato^or  obaraotex. 

LUVBAirOB  —  EVIDBVOB    TO    JOBTIIT  VbBDIOT  OV    Lo88  BT  Futl. — Ia   BB 

action  to  reoovor  for  the  Iom  by  fire  of  an  insured  bnildhig^  the  lotrw 
portioa  of  which  was  used  as  a  retail  grocery-store,  in  wfaieh  gasoliiu^ 
ooal-oil,  and  matohee  were  kept  for  sale^  if  it  appeere  thait  the  iiuibem- 
•f  the  beilding  wese  boraiag  when  they  fell,  direetly  after  an  ezplesioa 
in  the  building  on  the  night  of  its  destraotioop  though  it  does  not  a^ 
pear  that  a  fire  was  burning  in  the  stove,  or  a  gas-light  or  other  light 
left  homing  at  that  time,  while  one  witness  saw  a  bright  light  differeat 
ftrom  a  gas-light  in  the  store,  aad  another  heoird  a  ery  of  fire  just  pie* 
▼ioesly  to  the  explovon,  while  others,  passing  prior  thereto^  saw  ■• 
lights  the  evidence  is  amply  sufficient  te  justify  a  verdiot  that  a  fire 
was  in  progress  in  the  building  previous  to  the  exploeioa* 

IwtntAiiioi  —  Proof  ov  Usb  to  Which  Building  is  Pot.  ~  In  an  action 
to  recover  for  the  less  of  tm  insured  betiding,  if  it  dbee  no*  appear  te 
what  use  it  was  pat,  bat  faestiooa  are  asked  aad  raliags  made  apoa 
the  assumption  that  it  was  used  as  a  retail  grocery  store,  m  which 
line,  coal-oil,  and  matches  were  kept  for  sale,  it  will  be  taken  aa 
ceded  that  the  bnilding  was  used  for  that  puipooe  at  the  time  of  fba 
tie. 

lawnunci  ->  Oohwbuohom  ov  Coimucir.  —  A  eoatraot  of  insaraiioe  is  to 
be  interpreted  the  same  as  any  other  contract,  and  words  should  be 
given  their  ordinary  signification,  the  object  being  to  ascertain  the 
meaning  and  intent  of  the  parties,  to  be  gathered  from  the  wfo<4e  in* 
•trnment  in  the  Ught  of  surrounding  circumstanoea^  in  oontemplatiea 
of  which  they  are  supposed  to  contract 

brsiTRANOx  —  UiinivisHBD  Building  —  Prksuicftion.  —  Where  a  bnildiaf 
evidently  designed  for  carrying  on  a  mercantile  business  in  the  lower 
story,  and  for  use  as  a  residence  above,  is  insured  dnriLg  its  constme- 
tioii,  with  permission  given  to  complete  it,  the  insurer  wiS  be  prs> 
sumed  to  have  known  that  the  building  might  be  ocenpied  aad  used  aa 
a  retail  grocery  store  and  residence,  and  that  such  store  would  he  oap- 
plied  with  gasoline,  ooal-eil,  matches,  and  all  artielee  of  menriianidise 
usually  kspt  in  the  bnsinsas. 

IMWIUIIOB— HaBAKDOUS  Uu  ov  RdLDntO^-OASOLllfV  AlTD  06m.-<iii» 
no*  Hasssdous.  —  A  pofiey  of  imnuenoe  prohibitiBg  the  premises  fgwm 
aee  for  carrying  oa  a  basiaese  denomiaated  hezardoas  or  extrahaaMd^ 
•ee,  or  for  storing  therein  artielee  so  denominated,  is  aot  aireided  hf 
•sing  sncfc  premisee  aa  a  rstaii  grocery  store,  where  gasoline  and 
ail  are  kept  for  sale  at  retail,  in  ths  absence  of  a  eehedale  of 
should  be  deaorainated  a  haaardoos  basiness,  or  haaanfoas  artislsa  a^ 
tached  to  or  taciuded  ia  tlie  policy,  or  of  proof  that  it  waa  aat  ea^ 
tomary  to  so  keep  gaaoline  and  coal-oil,  or  that  the  insured  knew  thafr 
they  were  prohibited  ander  the  tema  of  Hke  po6eyi  aad  tfco  haiiha  ia 
oo  the  insurer  to  show  these  facts  in  case  of  losOi 
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T— nii^CT  -*  Hjsabboo*  Amiffioiiaii  —  a  paQey  of  Of  hMnanoe  profafbii- 
ing  tk*  afeoriikg  U  buvdMu  wtielM  a  «1m  fiwiiwii  wiU  mt  pnilttfailL 
kaeping  them  for  nle  therein. 

IniTBAiraB  —  EzFLOsioK  AB  AwwEcmQ  LuBiLiTT  ov  Ihbvrul  —  Under 
an  nnqoalified  policy  of  intnrance  against  loee  by  fire,  an  ezploaua 
wUeh  ia  the  teralt  of  an  aateeedent  fire  in  Ac  premieeB  will  not  aflbot 
the  liability  el  the  inNter  for  the  Ion,  tboafli  Hm  priseipal  datnaga 
reaolted  from  tlie  ezploaioa^  and  not  from  the  ficei»  It  nndiea  n»di^ 
ferenoe  whether  the  explosion  wae  cansed  by  aooidental  fire  beinf  cemr 
mameated  to  ooal-oil  or  gasoline,  or  whether  it  was  oansed  by  a  gas-jet 
eoming  in  eontaet  with  infiammnble  gaa  mixed  with  atmosphere,  wbieh 
had  ensaped  and  flihid  timream. 

ttmrmAMOB —  Covaraoanov  or  ConrnAflr.  — Fire  huwaiMa  peKoj  will  be 
moat  strongly  construed  against  the  inanrar. 

BawM  wnd  Fenimj  amd  Jemph  H.  Zwmbahn^  fer  the  appel- 
lant 

Che9Ur  H.  Krumj  for  the  reepondent. 

Macparlahi,  jr.  This  was  an  action  on  a  poliey  of  insnr* 
anoe,  ae  follows:  ^Miseonri  State  Mutnal  Fire  and  Marine 
Inenranee  Company  of  8i  Lonis,  by  this  policy  of  insurance^ 
in  consideration  of  $37.50,  do  insure  William  Renshaw  and 
legal  representativefi  in  the  snm  of  $5,000,  from  Angoet  17» 
1887,  to  Angnst  17,  1882,  at  twelve  o'clock,  noon,  against  loss 
or  damage  by  fire  on  Ibar  brick  bnildings,  $1,250  on  each, 
situated  in  St  Louis,  on  the  west  side  of  Fourteenth  Street, 
between  Market  Street  and  Clark  Avenue,  block  No.  209  B.^ 
house  Nos.  7,  9, 11,  and  18.  Privilege  given  to  finish.  1887, 
September  17,  other  insurance  permitted.'' 

To  thie  policy  was  attached  the  following  conditions:  ^  If 
the  risk  shall  be  increased  by  any  means  whatsoever,  or  if 
such  building  or  premises  shall  be  occupied  in  any  way  so  as 
to  render  the  risk  more  hazardous  than  at  the  time  of  insur- 
ing," the  policy  should  be  void. 

**  And  it  is  agreed  and  declared,  that  in  ease  the  premises 
or  property  hereby  insured  shall,  at  any  time  after  making 
or  during  the  continuance  of  this  policy,  be  appropriated,  ap- 
plied, or  used  to  or  for  the  purpose  of  carrjring  on  or  exercis- 
ing any  trade,  business,  or  vocation  denominated  hazardous 
or  extrahasardous,  or  for  the  purpose  of  storing  therein  any 
of  the  articles  denominated  hazardous  or  extrahazardous^ 
unless  provided  for  specially  herein,  or  hereafter  agreed  to  in 
writing  by  this  corporation,  this  policy  ehall  then  and  thence- 
forth cease  and  be  of  no  force  ot  ^ff^t.  Every  policy  of  in- 
surance issued  by  this  coinpi^ny  beeomes  void  if  more  than 
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twenty-five  pounds  of  gunpowder  axe  kept  in  an  insured 
building  or  on  the  premises  where  such  insured  property  is 
contained."  None  of  the  other  conditions  have  any  bearing 
on  the  question  in  issue  in  the  case. 

Defendant's  answer  admitted  the  execution  and  delivery  of 
the  policy,  and  set  up,  by  way  of  affirmative  defense,  a  breach 
of  the  conditions  of  the  policy,  as  follows:  '*  Defendant  avers 
and  charges  that  said  premises  were  used  for  the  purposes  of 
carrying  on  a  business  hazardous  and  extrahazardous,  to  wit: 
storing  and  selling  therein  of  merchandise  denominated 
gasoline,  which  is  a  dangerous  and  inflammable  fluid,  and 
greatly  increases  the  risk  of  said  insurance,  and  for  this  rea- 
son  said  policy  became  void  and  of  no  effect  before  the  date 
of  said  alleged  loss;  that  one  of  the  conditions  of  said  con- 
tract of  insurance  was,  that  if  the  situation  or  circumstances 
affecting  the  risk  should  be  altered  or  changed  so  as  to  in- 
crease the  risk,  thereupon  said  policy  should  cease  and  de- 
termine; and  defendant  avers  that  the  use  of  said  inflammable 
fluid  as  aforesaid  did  increase  the  risk  of  said  insurance  and 
render  said  policy  null  and  void." 

It  appeared  from  the  evidence  that  these  buildings  were 
erected  in  the  summer  of  1887,  and  at  the  date  of  the  policy 
were  unflnished  and  unoccupied.  The  flrst  floor  of  the 
houses  was  planned  for  occupation  as  retail  business  rooms, 
and  the  upper  stories  for  lodging-rooms  and  families.  One  of 
the  houses  was  occupied  by  a  Mr.  Newman  from  about  the 
1st  of  October.  He  used  the  ground-floor  for  a  retail  grocery 
store,  and  he,  with  his  family,  resided  above.  He  kept  gaso- 
line in  a  galvanized  iron  tank  in  the  store,  and  coal-oil  in  a 
similar  tank  and  also  in  a  barrel.  These  articles  were  used 
in  his  retail  trade.  About  two  o'clock  in  the  night  of 
November  1,  1887,  there  was  a  terrific  explosion  in  this  store- 
room, which  demolished  the  building,  and  killed  Mr.  Newman 
and  several  members  of  his  family  who  were  sleeping  above. 
At  the  time  of  the  explosion  there  were  about  forty  gallons  of 
gasoline  in  the  tank.  It  was  shown  that  it  was  customary  to 
keep  one  gas-jet  burning  in  the  store  during  the  night,  and  that 
there  had  been  fire  in  the  stove  during  the  preceding  day. 
Whether  there  was  fire  in  the  stove  or  a  gas-jet  burning  at  the 
time  of  the  explosion  did  not  satisfactorily  appear.  The 
other  facts  will  sufficiently  appear  in  the  opinion. 

1.  The  first  contention  by  appellant  is,  that  there  was  no 
evidence  on  the  trial  that  justified  a  submission  to  the  jury  of 
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the  question,  whether  a  loss  occurred  which  was  covered  by 
the  terms  of  the  contract  The  policy,  by  its  express  terms, 
insured  the  plaintiff  against  loss  or  damage  to  his  buildings 
by  fire.  The  contract  is  broad  enough  to  inclu.de  all  fires, 
however  originating,  and  all  damages  therefrom,  of  whatever 
character. 

The  evidence  shows  the  building  was  closed  about  ten 
o'clock  on  the  night  of  its  destruction;  that  it  had  been  the 
custom  of  the  proprietor  to  leave  one  gas-jet  burning  during 
the  night.  The  evidence  did  not  disclose  whether  a  light  had 
been  left  burning  on  the  night  of  this  loss.  A  fire  had  been 
kept  in  a  stove  in  the  storeroom  during  the  day  preceding 
the  disaster,  but  there  was  no  evidence  that  it  had  been  con- 
tinued  during  the  night  OasolinCi  coal-oil,  and  matches 
were  kept  in  the  building. 

A  short  time  previous  to  the  explosion,  a  witness  testified 
that  he  passed  on  the  opposite  side  of  the  street,  and  observed 
through  the  window  a  light,  which  he  described  as  a  *'  rather 
glowing  blaze,  different  from  a  gas-light  It  was  quite  a 
bright  lights  enough  to  attract  my  attention."  Other  wit- 
nesses, who  passed  previous  to  the  explosion,  testified  that 
they  observed  no  light  in  the  building.  One  witness  testified 
that  she  heard  a  cry  of ''  Fire  "  just  a  moment  before  the  ex- 
plosion.  When  the  explosion  occurred,  a  blaze  of  fire  was 
thrown  up  into  the  air,  and  timbers  from  the  building  were 
on  fire  immediately  after  it  fell. 

We  are  of  the  opinion  there  was  abundant  evidence,  not 
only  to  authorize  the  submission  to  the  jury,  but  to  justify  the 
verdict,  that  there  was  a  fire  in  progress  antecedent  to  the 
explosion.  If  there  was  such  a  blaze  in  the  building  as  the 
one  described  by  the  witness,  then  no  explanation  of  its  exist- 
ence there  can  be  given  on  any  other  hypothesis  than  that  a 
fire  was  at  the  time  in  progress.  The  fact  that  other  wit- 
nesses had  passed  the  premises  a  short  time  before  without 
observing  any  light  gives  strength  to  this  theory.  The  evi- 
dence of  this  witness  alone,  uncontradicted  as  it  is,  authorized 
a  submission  of  the  question  to  the  jury. 

2.  During  the  trial,  defendant  called  a  witness  who  testified 
that  he  had  been  engaged  as  an  insurance  adjuster  in  St 
LfOuis  for  twenty-two  years,  and  was  familiar  with  the  insur- 
ance business  in  that  city.  This  witness  was  asked  in  what 
class  the  article  known  as  gasoline,  was  placed  by  insurance 
men  in  the  city  of  St  Louis^     ^f  his  (question  was  objected  to 
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bj  counsel  for  plaintiff,  wbo  stated  that  tbere  was  do  contro* 
versy  that  ft  was  kept  thm^  as  a  part  of  a  retail  stock  of 
groceries,  and  not  otherwise  stored.  The  conrt  then  stated: 
^*  I  think  if  it  iff  conceded  that  Mr.  Newman  kept  a  retail 
grocery  store,  and  on]y  kept  coal-o9  and  gasoline  there  as- 
part  of  his  retail  grocery  stock,  that  does  not  come  within  the 
provision*  of  the  policy  which  would  avoid  the  policy.  I  da 
not  think  it  applies  to  either  of  them.  The  objection  w31  be 
snstained.'' 

After  other  qaeetions  had  been  asked  this  witness, — as  to 
whether  gasoline  was  designated  by  insurance  companies  as 
hazardous  or  extrahazardous;  whether  keeping  it  in  an  ortfi- 
nary  grocery  store  would  be  regained  as  hazardous;  whether 
higher  rates  of  insurance  were  required  on  a  stock  of  groceries^ 
in  an  ordinary  grocery  store,  on  account  of  keeping  gasoline^ 
as  a  part  of  the  stock, — all  of  which  were  exchided  by  the 
court,  defendant's  counsel  stated:  ^I  offer  testimony  tend- 
ing  to  show  that  the  keeping  of  gasoline  on  these  premises 
that  were  destroyed  and  sued  for  did  increase  the  risk  over 
what  the  risk  was  when  the  policy  was  issued.** 

The  court:  **  I  think  I  indicated  a  little  while  ago,  when  I 
said  if  it  was  conceded  that  the  tenant  kept  an  ordinary  retail 
grocery  store,  and  as  a  part  of  his  stock  in  trade  kept  gasoline 
and  coal-oil  for  sale,  that  that  fact  did  not  increase  the  risk 
or  avoid  the  policy  that  is  here  sued  on." 

This  proceeding  is  stated  thus  folly,  for  the  reason  that  the 
evidence  wholly  fails  to  disclose  the  character  of  Newman'a 
business,  and  the  purposes  for  which  gasoline  was  kept  in  the 
house.  From  these  statements,  made  by  counsel  and  the  court,, 
it  will  be  taken  as  conceded  that  Newman  kept  a  retail  gro- 
cery store  in  the  building,  and  kept  therein  gasoline  and  coal* 
oil  to  supply  his  retail  trade. 

A  contract  of  insurance  differs  in  no  respect  from  other 
contracts  as  to  the  rules  for  their  interpretation.  The  objeoi 
is,  as  in  all  contracts,  to  ascertain  the  meaning  and  intention 
of  the  parties,  to  be  gathered  from  the  whole  instrument,  in 
the  light  of  the  surrounding  circumstances  in  contemplation 
of  which  they  are  supposed  to  contract  Words  should  be 
given  their  ordinary  signification  in  view  of  the  subject  of  the 
contract  The  contract  of  insurance  was  made  before  the 
building  was  completed,  and  permission  was  given  in  the  pol- 
icy to  complete  it  The  building  was  evidently  designed  for 
carrying  on  a  mercantile  business  in  the  lower  story,  and  to 
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be  U0ed  as  a  reaidenoe  above.  From  these  facto  it  will  be  in- 
ferred that,  when  the  coiiipanj  iseued  the  policy,  it  knew  the 
building  might  be  occupied  and  used  in  the  manner  Newman 
was  using  it,  as  a  retail  grocery  store  and  residence,  and  that 
the  store  would  be  eupplied  with  the  articles  of  merchandise 
usually  kept  in  the  business. 

Defendant  contends  that  keeping  gasoline  in  the  store  for 
the  purpose  of  selling  to  his  customers,  at  retail,  avoided 
the  contract,  under  the  expressed  condition  that  the  policy 
should  be  void  in  case  the  premises  insured  should  thereafter 
be  used  for  carrying  on  a  business  denominated  hazardous  or 
extrahazardous,  or  for  the  purpose  of  storing  therein  any  ar- 
ticles denominated  hazardous  or  extrahazardous.  The  evi- 
dence offered  was  intended  to  prove  that  gasoline  was  an 
article  denominated  hazardous,  and  keeping  it  for  such  sale 
made  the  business  in  which  he  was  engaged  a  haenrdous 
busineea.  From  the  conunon  use  of  gasoline  and  coal-oil,  for 
heat  and  light  in  families,  they  may  be  considered  as  couiuion 
articles  of  merchandise,  and  that  they  are  usually  kept  for 
sale  in  the  retail  stores.  No  schedule  of  what  should  be  de- 
nominated a  hazardous  business  or  a  hazardous  article  was 
attached  to  or  included  in  the  policy.  Under  the  circum- 
aiances,  the  insured  had  the  right  to  understand  that  he  was 
at  liberty  to  keep  in  stock,  and  sell  at  retail,  these  articles, 
and  for  doing  so  the  policy  would  not  be  avoided,  unless  it 
should  be  shown  that  it  was  not  customary  to  so  keep  them, 
or  that  plaintiff  knew  that  they  were  prohibited  under  the 
terms  of  the  policy.  The  burden  was  on  defendant  to  prove 
these  facts.  There  was  no  evidence  tending  to  prove  either 
the  one  or  the  other,  nor,  when  defendant  made  the  offer  to 
prove  the  hazardous  character  of  these  articles,  did  he  pro- 
pose or  offer  to  follow  that  proof  by  evidence  of  the  custom  of 
the  bnsinesa. 

We  think,  also,  that  there  is  an  intended  distinction  be- 
tween  storing  an  article  and  keeping  it  for  sale.  The  meaning 
o£  the  word  '^ store"  itself  sutliciently  indicates  the  distinction. 
Webster  gives  this  definition  to  the  word  when  used  in  this 
connection:  '^  To  deposit  in  a  storehouse  or  other  building  for 
preservation."  Defendant  made  no  offer  to  show  that  it  had 
auy  technical  meaning  in  the  insurance  business.  When  it 
is  intended  to  prohibit  the  keeping  for  sale  any  articles,  the 
word  "  keep  "  is  usually,  if  ^^  uniformly,  connected  with  Uie 
word  *' store,"  making  the  ^  *ndi^i<»^  of  the  policy  read,  '*keep 
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or  store.^  The  word  *^  keep  "having  been  omitted  from  this 
policy,  it  must  have  been  the  intention  of  the  parties  to  per- 
mit the  keeping  for  sale  such  hazardous  articles  as  are  ordi- 
narilj  kept  in  such  a  business. 

Our  couclusion  is,  that  a  contract  of  insurance  upon  a  build- 
ing,  made  before  its  completion,  authorized  the  use  of  the 
building  in  any  common  business  to  which  its  construction 
is  adapted,  and  when  the  contract  prohibits  storing  hazard- 
ous articles,  it  does  not  prohibit  keeping  them  for  sale  in  such 
business:  Archer  y.  Merchants*  etc,  Ins.  Co.^  43  Mo.  434;  1 
Wood  on  Fire  Insurance,  170;  Hall  v.  Insurance  Co.,,  58  N.  Y. 
292;  17  Am.  Rep.  255;  Niagara  Fire  Ins.  Co.  v.  De  Graff,  12 
Mich.  124;  Citizens*  Ins.  Co.  y.  McLaughlin^  53  Pa.  St  485; 
Viele  v.  Germania  Ins.  Co.,  26  Iowa,  9;  96  Am.  Dec.  83;  Sims 
y.  State  Ins.  Co.,  47  Mo.  63;  4  Am.  Rep.  311. 

8.  It  is  not  seriously  contended  by  counsel  for  defendant 
that  if  a  fire  was  in  progress  before  the  explosion  occurred, 
and  the  explosion  was  the  result  of  the  antecedent  fire,  the 
loss  was  not  covered  by  the  terms  of  the  policy,  though*  the 
principal  part  of  the  damage  resulted  from  the  explosion  itself^ 
and  not  from  the  fire.  Indeed,  most  of  the  authorities  cited 
by  appellant  concede  that  in  such  case  the  loss  should  be 
regarded  as  within  the  risk  assumed  by  the  insurer,  though 
in  those  cases  loss  or  damage  from  explosions  was  expressly 
excepted:  United  Life  etc.  Ins.  Co.  y.  Foote,  22  Ohio  St.  848; 
10  Am.  Rep.  735;  Transatlantic  Fire  Ins,  Co.  y.  Dorsey,  56 
Md.  70;  40  Am.  Rep.  403;  Briggs  y.  North  American  etc.  /«•. 
Co, J  53  N.  Y.  446;  Renshaw  y.  Fireman* s  Ins.  Co.,  33  Mo. 
App.  396. 

It  being  well  settled  that  the  loss  in  this  case  would  be  coy« 
ered  by  the  broad  and  unconditional  terms  of  the  policy  if 
the  explosion  was  the  result  of  a  pre-existing  fire,  the  ques- 
tion isj  whether  or  not  the  jury  was  properly  instructed  on 
that  theory  If  the  issues  were  submitted  under  proper  in- 
structions, the  verdict  will  be  conclusive.  The  explosion  and 
destruction  of  the  propert}'  are  not  disputed.  The  question 
of  fact  for  the  jury  was.  Did  a  wrongful  fire  precede  and  cause 
the  explosion?  The  court  gave  the  jury  the  following  instruc- 
tion: "In  determining  whether  the  buildings  insured  were 
damaged  or  destroyed  by  fire,  the  jury  may  find  that  they 
were  so  damaged  or  destroyed  by  fire,  if  they  believe  from  the 
evidence  that  a  fire  of  some  description  upon  some  part  of  the 
premises  insured  was  the  original  cause  of  the  loss,  although 
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they  may  also  find  firom  the  evidence  that  each  fire  was  fol- 
lowed by  an  explosion  which  was  itself  the  direct  .result  of 
the  fire,  and  which  brought  about  the  fall  of  the  buildings;  in 
other  words,  if  the  jury  believe  from  the  evidence  that  the 
fall  of  the  buildings  was  the  direct  result  of  some  burning 
substance  in  contact  with  some  part  of  the  building,  it  is  im- 
material whether  such  result  manifested  itself  in  the  form  of 
combustion  or  of  explosion,  or  of  both  combined.  In  either 
case,  the  damage  which  ensued  was. by  the  action  of  the  fire, 
and  is  covered  by  the  terms  of  the  policy  sued  on  in  this  ac- 
tion." 

The  defendant  asked  eight  instructions,  covering,  in  difier- 
ent  language,  substantially  the  converse  of  the  proposition 
contained  in  the  instruction  given.  These  were  all  refused. 
One  of  the  instructions  was  as  follows:  ^'The  court  instructs 
the  jury  that  if  they  find,  and  believe  from  the  evidence,  that 
the  buildings  in  question  were  thrown  down  by  reason  of 
some  explosive  substance  being  ignited  by  any  means  other 
than  the  buildings,  or  some  one  of  them,  or  their  contents,  be- 
ing on  fire,  then  the  plaintiff  is  not  entitled  to  recover  any 
thing  in  this  action  for  the  damages  resulting  from  said 
buildings  being  thrown  down." 

The  instruction  given  is  without  fault,  and  fairly  presented 
the  case  to  the  jury,  upon  the  theory  that  a  pre-existing  un- 
lawful fire  caused  the  explosion.  Defendant  had  the  right  to 
have  the  converse  of  the  proposition  submitted  to  the  jury 
under  an  appropriate  instruction,  and  the  one  asked  should 
have  been  given,  unless  the  loss  was  covered  by  the  terms  of 
the  policy,  though  it  was  the  result  of  an  innocent  fire  coming 
in  contact  with  inflammable  gas  or  vapor.  This  necessitates 
the  consideration  of  the  question  whether,  in  case  the  indem- 
nity is  against  loss  or  damage  by  fire,  without  making  any 
exception,  a  damage  from  explosion  will  be  covered  by  the 
policy,  though  it  was  the  result  of  an  innocent  fire  coming  in 
eontact  with  inflammable  gas  or  vapor. 

The  damage  or  loss  for  which,  under  this  policy,  the  ae- 
fendant  makes  itself  liable  is  that  resulting  from  fires.  The 
policy  undertakes  to  make  no  exception  to  any  manner  in 
which  the  fire  may  originate,  not  to  the  manner  in  which  the 
loss  or  damage  may  be  accon:^pli6hed.  If  fire  was  the  direct 
And  proximate  cause  of  the  d^wjjLge,the  reaponsibility  therefor 
bMomes  fixed.    It  would  mak     no  difference  whether  \t  mani- 
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fested  itself  io  cooabufiUoa  or  exploeioa*  The  eotiiention  is, 
that  A  burning  gas-jet  or  a  fire  in  a  ctov«  is  nol  such  a  fin  aa 
was  contemplated  by  the  parties  when  the  contract  waa  made. 
That  is  undoubtedly  true;  but  an  innocent  Ave  commimicaied 
to  combustible  materials  will  produce  a  n^ligent  fire  such  as 
waa  in  contemplation  of  the  parties  to  the  contract.  The  fir* 
contracted  againat  waa  such  as  would,  in  its  natural  counN^ 
cause  loss  or  damage. 

A  fire  resulting  from  the  explosion  of  a  lighted  ooai-oil 
lamp,  or  from  the  ignition  of  paper,  cotton,  or  otaer  easily 
ignited  substance  left  too  near  a  heated  stove  or  grate,  which 
resulted  in  communicating  fire  to  the  inaured  property,  would 
certainly  be  covered  by  the  terms  of  the  policy.  It  could 
make  no  difference  how  innocent  the  original  fire,  whether 
used  to  light  or  heat  a  room,  or  to  run  machinery;  if  commu* 
nicated  to  the  property  insured,  the  loss  would  be  by  fire.  It 
is  seldom  conflagrations  originate  from  other  causes  than  that 
of  an  innocent  and  lawful  fire.  It  is  impossible  to  draw  a 
distinction  between  a  fire  communicated  from  a  gas-jet,  a 
lamp,  or  a  stove  to  tangible  combustibles  and  one  communi- 
cated by  the  same  agencies  to  intangible  inflammable  vapor 
or  gas.  The  explosion  of  a  coal-oil  lamp,  caused  by  the  gen- 
eration of  gas,  may  not  in  a  moment  communicate  the  fire 
to  the  entire  building,  but  it  may  result  in  as  complete  de* 
struction  as  the  ignition  of  gas  which  permeates  every  part 
of  the  building  and  destroys  the  whole  by  an  instantaneous 
blaze. 

Powder  may  be  ignited  either  in  quantities  only  sufiicient 
to  communicate  fire  to  combustible  materials  around  it,  or 
sufficient  to  demolish  the  largest  buildings.  There  would 
only  be  a  difi(^rence  in  degree  between  the  one  and  the  other. 
No  reason  can  be  seen  why  an  exception  to  an  indemnity 
against  loss  by  fire  should  be  made  because  the  work  of  de- 
struction is  instantaneous,  and  by  explosion  rather  than  when 
through  the  slow  process  of  gradual  communication  and  com- 
bustion. The  defendant  had  it  within  its  power  to  fix  its  own 
contract  and  its  terms  and  conditions,  or  not  accept  the  risk. 
It  has  done  so  by  making  itself  responsible  for  loss  for  all 
fires,  however  started,  and  however  rapid  the  demolition.  It 
did  not  indemnify  against  fires  occurring  only  in  particular 
ways,  but  against  fires  generally,  regardless  of  the  manner  of 
either  their  commencement  or  progress* 
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We  are  of  the  epinion  that  the  loes  was  covered  by  th»  pol- 
icy,  whether  the  fire  was  started  from  a  box  of  nmtcbee  and 
was  gradually  commanijcated  to  the  oU  or  gasoline^  ov  whether 
communicated  direetly  from  the  innocent  gas-jet  to  the  in- 
flammable g^a  mixed  with  atmosphere  whieh  had  escaped 
and  filled  the  room.  This  construction  ia^  accoidii^;  to  the 
plain  terms  of  tho  contract.  The  conclusiou  reached  is 
strengthened  by  the  fact  that  no  exception  was  made  ia  the 
policy  to  damages  caused  by  explosions^  It  ia  well  known 
that  policies  of  insurance  usiuaUy  contain  such  an  exception, 
And  ft  is  fair  and  reasonahle  to  assume  that-  »  eompany  en- 
gaged  m  thia  business  should  know  that  such  was  the  coi»noD 
custom.  If  defendant  intended  to  relieve  itself  frcHu  aiieh 
losses,  it  could  easily  have  done  so  by  the  usual  exception. 

We  thiY>k  our  collision  well  sustained  by  anthotity.  The 
leading  case  on  the  subject  is  Scriptsme  v-  LoweU  0tc.  Ins^  Co., 
10  Gush.  357;  57  Am.  Dec.  111.  la  that  case  a  boriurrg 
match  waa  applied  to  a  cask  of  powder  in  the  atfiie  of  the 
house,  which  caused  an  explosion  of  the  powdev,  seftting  fice 
to  the  bed  and  clothing,  injuring  ther  walla,  and  the  fiMrnitim, 
Aud  blowing  off  the  roof  of  the  house*  Held,  that  the  whole 
damage  was  covered  by  a  policy  iJMoring  against  lose  oc  dam- 
age by  fire.  In  case  of  WaUrt  v.  MirchanUl  €U*  Im^  Ca^^  U 
Pet..  213»  a  boat  was  destroyed  by  an  explosion  <^  gunpowder. 
Loss  on  account  of  exploaions  waa  not  exo^ted  under  the 
policy.  Justice  Story  said:  "  Some  suggestion  waa  BMbdo  nt 
the  bar,  whether  the  explocoon,,  as  stated  in  the  pleae^  wao  a 
loss  by  fire^or  expk)sion  merely*  We  are  of  the  opifuon  thai, 
a*  the  explosion  waa  caused  by  fire,  the  latter  wan  tha  pvonl- 
mate  cause  of  the  loss." 

In  City  Fire  Ins.  Ce.  v.  CorlU$^  21  Wend.  367, 34  Am.  Deo. 
258,  the  building  waa  blown  up  by  gunpowder,  iwtentionally, 
to  prevent  spread  of  an  eocistini^  eonfiagration..  The  poliejr  ia- 
demnffied  against  fire.  Held,  a  loss  by  the  peril  inaikMd 
against  within  tho  meaning  of  the  policy. 

In  Briggs  v.  North  American.  eU.  Im.  Ca.^  63  N.  Y.  446,  tke 

^aintiff  was  et^gaged  in  rectifying  spirita;  vapor  fron^  the 

works  filled  the  house,,  and  coming  in  contact  with  a  bninr 

ing  lamp,  took  fire^  and  an  explown  enaned,  blowing  off  the 

roof  and  blowing  dawn  the  walls.    The  poUoy  provided  that 

tiie  company  should  not  be  l^bl^  f'<>°^  exploeiona  of  aa^ 

Und  unless  fire  ^nsuea^  and  tK^tt  ^  ^^  ^  damage  by  in 
MM.  9e.  Kw..  rot.  xxnL^m     ^w»^ 
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only.  The  court  says:  "It  may  be  conceded  that  in  the  ab- 
sence of  tills  exception  a  recovery  could  have  been  had  for 
the  wliole  damage  as  for  a  loss  by  fire." 

In  St.  John  V.  American  etc.  Ins.  Co.,  11  N.  Y.  516,  the  policy 
excepted  loss  occasioned  by  the  explosion  of  a  Bteaoi-boiler. 
The  loss  was  from  an  explosion  of  a  steam-boiler,  which 
threw  down  the  building,  and  immediately  thereafter  the 
ruins  took  fire,  and  were  consumed.  Justice  Johnson  says: 
**It  is  undoubtedly  true,  that  if  the  policy  contained  no  ex- 
ception, this  loss  would  clearly  have  been  a  loss  by  fire. 
There  would  be  no  occasion  to  consider  how  the  fire  hap- 
pened, the  parties  not  having  contracted  for  indemnity 
against  fire  occurring  only  in  particular  ways,  but  generally 
against  fires." 

In  UniUd  Life  etc.  Inn.  Co.  v.  Fooie,  22  Ohio  8t  848, 10  Am. 
Rep.  735,  the  court  defines  an  explosion  generally  to  be  a 
"sudden  and  rapid  combustion";  "all  explosions  caused  by 
combustion  are  preceded  by  a  fire."  "The  scientist  may 
demonstrate,  in  a  case  where  gunpowder  is  destroyed  by  fire, 
or  in  any  case  where  the  explosion  is  caused  by  or  accom- 
panies combustion,  that  ignition  and  combustion  precede 
explosion  " ;  but  he  argues  that  they  occur  in  such  rapid  succes- 
sion that  the  combustion  and  explosion  would  be  covered  by 
an  exception  contained  in  a  policy  that  the  insurer  will  not 
be  liable  for  loss  or  damage  resulting  from  an  explosion.  In 
the  absence  of  such  exception,  the  court  could  only  have  held 
the  loss  to  have  been  occasioned  by  fire.  The  8t  Louis  court 
of  appeals,  speaking  through  Rombauer,  J.,  in  considering  a 
loss  resulting  from  this  same  disaster,  entertains  similar 
views,  though  in  that  case  it  was  not  necessary  to  judicially 
pass  upon  the  question:  Renehaw  v.  Fireman^ $  In$.  Co.^  83 
Mo.  App.  894.  An  insurance  company  makes  its  own  condi- 
tions, and  they  will  be  interpreted  most  strongly  against 
them. 

In  BocUman*B  etc.  Ine.  Co.  v.  Parker^  28  Ohio  St.  94, 13  Am. 
Rep.  228,  the  insurance  was  upon  an  oil  refinery.  The  prop- 
erty was  destroyed  by  an  explosion  followed  by  a  fire.  The 
explosion  was  caused  by  gas  escaping  from  the  oil  coming  in 
contact  with  the  fires  under  the  stills.  The  policy  provided 
that  the  company  should  not  be  liable  for  damages  resulting 
from  explosions  caused  by  gas  or  other  explosive  substances. 
The  policy  insured  against  loss  by  fire.    Held,  that  the  ex- 
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ception  did  not  cover  damage  by  fire  resulting  from  such 
explosion.  To  the  same  effect  is  Commercial  Insurance  Co,  v. 
Robinson^  64  III.  265;  16  Am.  Rep.  557.  There  being  no  ex- 
ception in  this  policy  exempting  the  company  from  liability 
for  loss  occasioned  by  combustion  of  gas  or  vapor  which  re- 
sults in  damage  from  explosion,  we  do  not  feel  called  upon 
or  justified  in  ingrafting  one  upon  it. 

The  instruction  requested  by  the  defendant  was  improper 
in  confining  the  jury  to  a  consideration  of  an  explosion  caused 
by  an  explosive  substance  coming  in  contact  with  a  fire  burn- 
ing the  building  or  its  contents.  None  of  the  other  instruc- 
tions asked  were  more  comprehensive* 

Judgment  affirmed* 

LiBUBAiias  —  Lon  bt  Pihi^  What  Ikoludbd  wrmni .  —  Thia  ■objeol 
ha«  been  fully  diMOstad  in  the  note  to  HilUer  v.  AUtgftenif  etc  Iwb.  Cb.»  45 
Am.  Deo.  657-661.  Ae  the  cases  on  the  subject  are  fully  collated  and  cited 
thereiD,  and  aa  refereuce  ia  made  to  other  cases  in  the  note  to  Wheeler  ▼. 
Trader**  Ins,  Co.,  13  Am.  St.  Rep.  585,  it  only  remains  to  add  the  recent 
aothorities  on  the  aubjed 

In  Baketracd  t.  FktmaiCe  /as.  C\».,  34  La.  Ann.  844,  the  rule  ia  reiterated 
that  "  the  fair  and  leaaonable  interpretation  of  a  policy  of  insurance  againat 
fire  will  include  within  the  obligation  of  the  iusnrer  every  loss  which  neoea- 
aarily  follows  from  the  occurrence  of  the  fire  to  the  amount  of  the  actual  in- 
jury to  the  subject  of  the  risk,  whenever  that  injury  may  arise  directly  and 
immediately  from  the  peril,  or  neoessarily  from  incidental  and  aurrounding 
eircnmatances,  the  operation  and  oontrol  of  which  could  not  be  avoided*  The 
doctrine  that  insurance  againat  fire  ouly  covered  damage  resulting  from 
actual  ignition  ia  long  aince  exploded."  Hence  it  ia  well  settled  that  the 
damage  and  expense  incurred  in  removing,  with  reasonable  care  suited  to 
the  occasion,  insured  goods  from  an  apparent  imminent  deatmotion  by  fire 
are  covered  by  a  policy  assuring  against  loss  or  damage  by  fire,  although 
the  bnUding  in  which  they  were  inaured,  and  from  which  they  were  re* 
moved,  was  not  in  fact  burned:  WIdU  v.  RepMie  etc  Ine,  Co.,  67  Me.  91; 
S  Am.  Rep.  22;  Bakairaed  v.  FirtmaiC$  ins.  Co.,  34  La,  Ann.  844. 

If  goods  prudently  removed  to  preaerve  them  from  an  impending  fire  in 
an  adjoining  building  are  stolen  in  conaequenoe  of  such  removal,  the  aasurer 
ia  liable  for  the  loaa  by  auoh  theft,  notwithstanding  a  stipulation  in  the  policy 
exempting  him  from  liability  for  Ices  by  theft:  Leiber  v.  Liverpool  etc  fne. 
Cb.,  6  Bush,  639;  99  Am.  Dec  695. 

As  to  explosions,  no  doubt  seems  to  remain  that  insurance  against  loss  by 
fire  includes  all  loaa  from  explosions  which  are  the  direct  reault  of  an  ante- 
cedent fire:  Renshaw  v.  Fireman**  im.  Co.,  33  Mo.  App.  394;  La  Force  v.  WU- 
Brnne  CUjf  etc  In$.  Co.^  43  Mo.  App.  518-535;  Heffron  v.  KUtanning  ins.  Co., 
132  Pa.  St.  580;  SmUey  v.  Citixena*  eie.  Ina.  Co.,  14  W.  Va.  33;  Commercial 
ina.  Co.  V.  Robinaom,  64  III.  265;  16  Am.  Rep.  557;  although  the  policy  ex* 
preasly  excepta  liability  for  Ices  or  dam^S^  arising  from  exploaiona  of  any 
kind.  In  Renahaw  v.  Fireman*a  Ina.  q^  33  M.O.  App.  403,  it  waa  said:  "U 
la  an  elementary  rule  of  the  law  of  a    *  inanranoe  that  a  policy  againat  fire 
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malttdaci  Iqbb  hy. cbaiiMllitott'OraMd  by  Uk.vagl<maa^  when. siidi  eTplwiiinii 
the  direct  result  o&an  antecedent  fire»  ThadefendaQt  ooatends  that  thi»ia  the 
iaw  only  when  the  antecedent  fire  is  within  the  risk  of  the  polioy,  and  that 
the  mie  faai  no  application  to  a  case-wttervtfte*  ignition  el  the  ezplbaiTe  tab- 
»taiiee;  thongh-  fbllowed)  tty*«iplonoiiy  iai  atnosfe;  iaBtertneaBa  wit&  the 
latter.  Whetbar  th^^BBWsiou  ui  tbia  oaaai^  if  mDna.than.  00%,  wavA  tfi6ii*> 
■alt  .of  iji^aition  of  fliiida.wbicb.wera  atored  on  the  Qremiaea,,  or;  the  reanlti  of 
the  ignition  of  the  explosive  mixture  of  illaminating  gas  with  air,  and 
whether  the  fire,  spark,  or  fiame  cauaing;  tUe  tgnition*  of  suofa  explosive  sub- 
stance was  a  negligent  or  unlawfhl  ffrai  rastr  on  mera«  OdbKeatm  from 
aammndiog  oircnmatancea  Woraae  baiuM^  bowevar^  ta.  Iidce  natiaftoi  the 
uniyersally  accepted  aoientifio  faot,s  that  ezQloaion  of  sacb  aahatancea.ia  pce- 
ceded  by  ignition  and.accotnpanied  by  iDtense  beat  Thia  being  so^  we  ana 
not  prepared  to  say  that  when  the  policy  insnrea  against  fire  originstuig 
in  any  cause,  a  loss  caused  by  the  ignitrow  of  a»  aapioaiw  subatanoe  byan 
innocent  fire  is  not  within  the  risks  covered  by  tttrpoiseivr  QadaB  ayiJicy 
excepting  from  liability  for  loaa  by  explosions  of  any  kind,  it  has  been  d^ 
eiiUi  that:a  losa'd:  thg-prapasty  insoBad  by  finsi  nesaltiagc horn  tba  naplsaion 
al  a^  lighted  lainpriasnBh.aatai  rambai  tha  inanrearrwipflnBiMe'Htntntnaii  M^ 
romr.  KUianrnng-Inti  ^ou,  132  Pit.  S^  6801 

Imnranov an^sjnatr  flrv  npao:  staamboata  im  iBBwmaaa«ayiaafc.fiFa  inaaii'  1^ 
oBibaioaa.  Thnar  iManm  agwiab  fts.  aw  fiatt  far  Iosm  ooaaakned  ligfi  tils 
ainking  of  a  vessel  caused  by  fire,  though  the  fire.iAttlntEaBBital.  at  nsiliaJBB 
Ball  insiiindiagarinst^^ if!  thaeAot^  the.aoUittaiiLWitiMVKtlntfiBaiwoaU  bava 
baBBionly  tDTcansa^thsvasaal  ta  aabtlato  baan|]9a»daak,.aoBtbatalla  nagltt 

Cot  ▼.  TmntpwtaHm^Cm^  l&Vl^dL  IfML    If. a 
oanaaBb  A»*aifeBB>oi  tMmi.aMl'i^ 
bnaad^  brfnae  tha  fliia  laaalwiA  tha«».  itt  w— nbaida 
lisdile-  for  thai  leaii.if  tfaa-  injniii^to.  thBrgppaslac  aasiML 
pnveatad.biEt^Dtha^ final  .Msw  Jorfcekt.  Miifnem\Qm  m.rj— faasl 
iaBtMM«^7$  4ft.  Ann  Bapo  4iO.\ 

i^gaiintr  all;  loaai  aa-daniaB»  h^rfii*  ea 
119  fraav.  ail  bnoiHn  e8Hk»  o&  liglitiaagi.  andL 


hzraftamailDi  Speati^^'^i,  Timmmhimkm  fifc,.fi4Wiai.4iak 
Wharo  a^pBlioy. agaiaa*  Iom  by  &w«Mtaiii»»atona«i  tfaat^if  thiWIda^ 

ai«alfe£BlKexoept  b^r  fimtiBaiiisBraJiocaMl  oaasai.anii«psrtla«a&  th*i 

fall,  leavinif  thergpnatac  partasB  siiiMliag^  tUa  hniMi^prii  wM  f nl1a« ' 

tllvneannvaf  tiicpeiiam  awtife  iiniiiu|sd  bri 

tfaw  inaoiwr  ia  liable  foe  the  Umn  ftmaaiii  ■  gaiiw|Wiil  litr    iat  Qt^^SS  €Uk 

UOl^  21  Am.  Bap.  7031    Set  laog  aa  timbaildia9.i 

haw  nmcb*  ib  may  ber<  dknatged!  Uy  Utef  aatiaai  •# 

the  liability  of  the  insurer  for  loss  of  tba»aaii*Hit»aA  tils  MidBB;  bf^  fins 

wnr  osntmnas  inMNMsaa AaHV  .aia<  (3ft  ft 

Bift    It  ammMf  howmmB,  Hk^ii  itbi 

fhtrtfana  msnrad  MSk  beteatha*  fim  begib^  wiUalfc 

eontearf*  of  tbr  ftllam  bmUfingi  tba^maavar  wiiliMit.Qa  Uabka 

paliey«  MwA^  OUU  Mm  Ca^  12Z  Mam  2m^^^Aim.m^.WL 
A  ilra»  Bia«ga— >fiiayaaaiugibig  bnani.  liadbill^  ftarl 

ioipfrainf  any  paiaoniaeimaaae  engaged  noDrtat^ 

tie  anrt^anty  of  magiatartea^  er  tb  any  otttea  bopfali'  ani 

aaadMao»r«tia«iB0 £bom  UaUlitiF torUmm^mkm^ Hiiiiiii ibatt. bi  iiwii  !# 
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iiiTaaioii,  foreiga  onemy^  insnrrectioiiy  dTil  eomm  tioiiy  lawfol  military 
power^  €r  vsorped  authority,  does  not  relieve  the  iDsnrer  from  liability  for 
damage  or  loas  by  fire  canted  by  a  oonapiracy  between  oonvicta,  to  freo 
tbemaelvee  of  prison  reatraint»  bnt  who  yielded  immediately  upon  coming  in 
contact  with  an  officer  authorized  to  arrest  them,  although  in  the  mean  tim* 
exaggerated  reporte  were  circnlated,  and  a  compa^  of  citiaent  and  other* 
armed  thelnael?eti  Sirmu  t.  Imperial  tic  /«&  Ob^.  ^  Mo.  182;  4  Am.  Sk 
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Antiomnnrr  of  azpeotaaeiet,  when  apheld  ia  eqaiiy,  188L 
AwAKD,  error  in  jadgment  does  not  avoid,  188. 

BtAMKRiTFrar,  collateral  attaok  upon  disohargei  granted  la,  US. 

diechargee  granted  in,  mnst  be  pleaded,  if  action  ia  than  pendfag  or  ia 
anbeaqnently  oommenead,  IISL 

aztraterritorial  operation  of  atatntes  of,  ia  not  allowedi  118^ 

Jndgmente  entered  after  discharges  granted  in,  118. 

judgments  entered  pending  proceedings  in,  112. 

jurisdiction  to  grant  dlMharges  from  contracts  or  other  cliligatko% 
what  courts  possess,  112,  118. 

aon-residents,  when  not  affected  by  discharges  granted  in,  111^ 
BovKDAKiBS,  parol  agreements  fixing,  344. 

QaBBinta,  agreements  fixing  value  of  artielea  shipped  are  construad  agisinst 

the  carrier,  597. 
agreements  fixing  value  of  property  to  be  carried,  cases  disngarding, 

505. 
agraementa  fixing  value  of  property  to  be  carried,  cases  sustaining^  694. 
haggage,  what  must  be  carried  as,  132. 
contracts  limiting  amount  of  liability  to  sum  Isaa  than  tha  valua  al  the 

goods  lost  or  damaged,  693. 
Habili^  of,  for  connecting  lines,  558. 

misrepresentations  by  shipper  of  value  of  articles  shipped,  894. 
negligence,  non-delivery  is  presumptive  evidence  of,  779. 
d  passengers,  right  of,  to  eject  drunken  or  disorderly  perscoa^  618b 
of  pasaengers,  right  of,  to  make  and  enforce  rules,  515. 
permitting  oflScer  to  take  property  without  authority,  770L 
presumption  as  to  the  line  upon  which  loss  occurred,  558. 
value  of  articles  shipped,  agreements  fixiug.  594,  595. 
value  of  articles  shipped,  fraud  of  shipper  in  misrepresenting,  697* 
value  of  articles  shipped,  misnpreseutations  rogarding^  59C 
CxRTiORARi,  attaok  upon  judgments  by,  is  direct,  198. 
^n^rs,  what  roviewable  upon,  108. 
record  cannot  be  contradicted  upon,  108. 

COLLATUAL  ATTAOKS.      ScC  JvDGlfXNTB. 

OowariTUTiONAL  Law,  animals,  statutes  authorizing  the  killing  ol^  ca  tlia 
ground  that  they  are  infected  with  glanders,  857. 
diacriminationa  in  favor  of  one  citixen  to  tha  detriment  of 

28. 
fourteenth  amendment  and  its  application,  27. 
judicial  action  by  the  legislature,  26. 
physicians,  exacting  license  of  some,  but  not  of  all,  2S. 
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OoHanmmovAL  Law,  lehooli,  itatatet  establUhiiig  sepvateb  for  wkite  ud 
colored  ohildren,  900. 
taxation  moat  be  equal,  28. 
CoNTKAcm,  for  lale  oa  margine,  what  are,  487. 

parol  evidence  to  vary,  473. 
OONVKTAHMI^  4MteMri»dgqM»t«4  hf  par|jr  viip  doM— tljf^  JX 
fidaMMH  rnnnw  eMcntiap  i>t  by«  B5. 
f  orgedy  are  Tcid,  84. 

hoaband  aigning  deed  in  rnhkh  bia  «i£a  ia  Jiamod  aa  only  grantor,  92,  9k 
hosband's  aaaent  to  wife'a  deed,  what  sufficient,  83,  84. 
person  not  nainad  aa  jrantor*  «0Bct  of  bia  axeaatioo  o^  88» 
purloined  or  obtained  by  inuic^  $4* 

signed  and  acknowledged  by  a  person  not  named  aa  a  grantor,  8S. 
wife  B  exaaiAuHi  m  mmd  mi  i 
wiiali  flaaoaiian  af  ^aai.  vbaa 
OoftPO&ATiONa»  foreign,  aerTtoa  of  poMM*  cfHi  awMr  iMMftHnly  withia 
aUt«,IOL 
increaae  of  capitil  atoek  «!,  Imbi  aamiagi^  whaifcar  faas  ia  AaoHii  fcr 
life  or  remainderman,  945u 

sanaot  aai  eft  agaiMt  liWr  flalacriptm  agaiMt  dabte  dee 
them  from  the  corporation,  4£L 
MBlMCi,  fiiWIi^  a4  te  «ndi4MB  ifar  tba  Mwwt  itf  iM 
tion8,422. 
anbaoribers,  when  cannot  be  subjected  to  assessments,  422. 
Oo*TBiASOT,  oonTeyance  m  aeTsralty  by  one  cO"tenant,  vH. 

ezeention  sale  of  lands  of  co-tenant,  how  must  be  made,  491. 
OlaMiiiAL  Law,  honiletde  oommHtad  in  ditving  «way  «r  iaslstini 
party,  435. 
rsaaonabta  donbt^  tnstmctloiis  ooocemtog,  wfait  ahonid  be  pvan,  08^ 


108. 
DBBD8,  attempting  to  restrict  effect  of,  to  partwwilir  litti  m  ialsnati  808L 

forged,  laches  in  proceeding  agaba^  440. 

qnitoWn,  atfhot  aC.  711k. 
DanNinoN  of  oatlatersi  mUmfk  «■  jadcwMiH  HML 

gfyariwiiicaass.  WL 

of  trade-marka,  S28L 

Kquttt,  dUigenaa  exacted  by,  148^im. 

laches  as  a  bar  to  relief  in,  14^161. 

lixaitationa,  statutes  of,  when  adopted  Ij,  149. 

atale,  will  act  be  enforced,  148. 
BviDBNoa,  secondary,  of  writings,  when  admisnble,  140. 
BzaouTiON,  co-tenant^  interest  of,  how  ievied  npon  and  sold  nnder,  86L 

FisHVRiBS,  regulation  of,  whether  a  regutatioo  of  commerce,  887. 
right  of  nations  to  control,  in  adjacent  tide-waters,  8S7. 
right  of  states  to  regulate  where  Congress  baa  not  interpooed,  8S7-8tL 
atate  ownarship  of,  837. 
atate*s  right  to  control,  838. 

ff ABSAS  OoRPUS,  attack  upon  Jndgmenta  l>y,  fs  euliateial,  188. 

contempt  of  coor^  conoluaiveness  of  JudgsMnta  eooTieting  and  paaiib 
ing,  109. 
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4QBVonp«  OK  •mw  m  bds  nsvjvy  oiuir  wwmi  wnw  ■*■ 
DO  power  to  mako,  llOL 

fsdiofeaMBt,  aboenot  <i^»  my  OD4itfo  defondaoit'te'RAeM^  fNL 
indiotmenty  defeoto  in,  when  aTailaUe  upon,  WB. 

jfMC|HMHAB  ^pttBlflBiB|^  nOB^mRBftl  VOtSy  liv* 

Judgments  puniehing  ofibneee  for  which  defendant  had  abeadytioen  pin- 

lahed,  lia 
jndg^enti  nnder  repeifted  or  niieeiMffitnCoMal  etattttety  1 W. 
JodgmentSi  wlioniMOtetwtrenlodi-voiderpon,  19^  Ml 

*      ft    ^«    M*         J  ,^^,,^^iX^^iM  -        -  »•    -       e^  -  -  *  ^^    SAO 

jvrucnvinvmu  ^wbbwibbi  p^oRiinpiwimi  xn  togaiu  vb^  iw« 
national  oonrte,  power  o^  to  iasne  write  eff,  IM. 
SvoAiVB  aiw  Wiviy  Iraet  te'faTor  dl  wife im  to  IbdAb  paroihaaea  wNh  hei^ 
moneyii  61. 


there  are  indoreemente  or  oollateral  eecoritiea,  448. 
Di8URAKO%  Mnbig«itiee  ore  ffoeel'red  againet  the  iMOter,  481. 
arbitration,  oonditione  for*  and  their  effiaot^  7S8L 
arbitmtioo»  oonditione  for,  waiver  of,  724. 

burden  of  proof  to  show  tiiat  eonditions  hare  been  ooaplied  with,  466w 
eertiiloate  of  aagtstmto  at  to  the  amount  of  loss  dose  not  bind  the  ae» 

snred,  26a 
eertifieste  of  magistrate  nood  not  be  in  the  predse  words  of  the  policy. 


ceiltfi fists  cf  magistrate  that  loas  was  without  fran4  fftilnvs  to  procure^ 

269. 
eertifioate  of  magistrate  that  loss  was  without  fraud,  safnsal  of  magia- 

trate  to  act,  269. 
oertificate  of  magistrate  who  is  not  the  neareet,  269. 
nh*f»flt*  of  ^^^yyp^^-yf^*)L  what  isL  within  the  meaning  of  aoaldeBt  insncanoe 

policies,  672. 
fllerks  of  ogents  and  their  power%  70. 
oondition  'i^painst  change  in  tiUo  is  not  riolated  by  sale  from  one  part 

owner  to  another,  51&. 
oondition  reqnin^g  eertifioate  of  nearest  magistrate  is  valid  and  enforeo- 

able,  26& 
oondition  iei|niring  oertiioatoof  nearest  magistrate  must  be  stiot^ooas- 

plied  with,  269.  . 
oenditieo  requiring  suit  within  tine  specified,  61$. 
fire,  loss  by,  after  building  has  wholly  or  partly  fallen,  916. 
firs^  loss  by,  indndes  damagss  fimn  theft  in  oonseyaaoe  el  raoMval  of 

goods,  916. 

fire,  loee  by,  indndes  damages  reenlting^rom  removal  of  goods  to  provent 
t  imminent  destruction,  916. 

^  fire.  Ices  by,  what  inolnded  in,  general  rule,  916. 

»r  fire,  Ices  by,  when  includes  damages  from  collision  of  ataamboatSb  916b 

{*  fire.  Ices  by,  when  includes  damages«{rom  explosions,  915. 

fire.  Ices  by,  when  inclndes  damages  occasioned  by  lightning,  916. 

forfeiture  of  paid-op  policy  by  failure  to  pay  premium  note^  IflL 

forfeitare,  waiver  of,  what  ie,  70. 

lapsed  policy,  revivor  by  receiving  premiums,  19. 

magistrate  required  to  certify  to  loss,  nearest^  who  deemed  to  be,  26Ql 
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brsUAAKOB,  magbtrafee  required  to  oeriify  to  loee»  Dearest^  Diet  oalwilati— 
will  not  be  made  to  ascertain  who  is,  260. 

magistrate  required  to  certify  to  loss,  notary  pnblio  is  not^  2S1. 

magistrate  required  to  certify  to  loss,  refusal  of,  to  act  because  he  is  ei» 
ployed  by  the  insurer,  261. 

magistrate  required  to  certify  to  loesi  when  disqualified  by  hia  inter 
est»  261. 

magistrate's  certificate  of  loss,  waiver  of,  262. 

▼meant  and  unoccupied  premises,  what  are»  267. 

waiver  of  defects  in  magistrate's  certificate  of  loeSi  202L 

waiver  of  magistrate's  certificate  of  loa^  aooeptanoe  of  proof  wtthovl 
objection,  when  is  not^  262. 

waiver  of  magistrate's  certificate  of    loes,    aoqniesoenoa  which  will 
amount  to,  262. 

waiver  of  magistrate's  oertificate  of  loes,  mere  silence  is  not,  282. 

waiver  of  objectioa  that  oertificate  of  lou  it  not  by  the  nearest  magis- 
trate, 26.3. 
IxmuTATB  CoMiuutoi,  State  statntea  regulating,  are  void*  770^  779L 

'JvDOl,  when  disqualified  to  try  a  cause,  650»  651. 
JuDOMBifTS,  bankruptcy,  judgments  entered  pending  proceedings  tn^  1I& 
collateral  attacks  in  actions  upon,  116. 
collateral  attacks  in  scire /acids  is  not  permitted,  116b 
eoUateral  attacks  upon,  by  habeas  earptu^  lOS,  109. 
collateral  attacks  npon,  by  mandamuSf  111. 
collateral  attacks  upon,  by  motion  to  vacate  them,  106,  107. 
collateral  attacks  upon,  by  showing  discharge  in  bankruptoyt  US. 
eoUateral  attacks  npon,  by  showing  that  defendant  was  an  ■mbasmdof 

or  other  foreign  minister  or  consul,  116. 
eoUateral  attacks  upon,  by  showing  that  defendant  was  a  non-residea^ 

115. 
eoUateral  attacks  upon,  by  ahowiag  that  Jnris^ction  had  beenes^ 

hansted,  116. 
eoUateral  attacks  npon,  by  showing  that  Jurisdiction  had  been  tarmfc* 

nated  by  the  entry  of  a  final  judgment  or  order,  116b 
eoUateral  attacks  upon,  by  showing  that  term  had  lapeed,  116b 
eoUateral  attacks  upon,  by  showing  that  the  cause  had  been  removed  te 

the  national  courts,  116. 
eoUateral  attacks  upon,  by  showing  that  the  court  oould  not  grant  the 

reUef  awarded,  115. 
eoUateral  attacks  upon,  by  showing  that  the  oonrt  lost  its  Jnriedietionv 

116. 
eoUateral  attacks  npon,  by  showing  that  the  oonrt  refused  to  hear  d^ 

fendant,  116. 
eoUateral  attacks  npon,  by  third  persons,  118. 
eoUateral  attacks  npon,  by  discharges  in  bankruptcy,  IIS. 
eoUateral  attacks  upon,  for  errors  or  irregularities,  113. 
eoUateral  attacks  upon,  for  fraud  against  creditors^  116L 
eoUatend  attacks  upon  foreign  judgments,  117. 
eoUateral  attacks  upon  judgments  of  sister  statee,  117. 
•    eoUateral  attacks  npon,  jurisdiction  of  court  of  Umited  jnrlsdietiea 

be  proved  by  extrinsic  evidence,  1 14. 
eeUateral  attacks  npon  jurisdiction  of  court  of  Umited  ji 

erds  affirming,  may  be  disproved,  114. 
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JviMUEvn,  oollatenl  fttteoks  upon,  jurisdiction  of  ooari  of  Umitod  jnrii- 
dietion,  when  not  presumed  npon«  113. 

collateral  attacks  npon,  motions  to  vacate  judgmentSi  when  are,  lOi. 

oollateral  attacks  upon,  in  proceedings  by  quo  warraniOf  111. 

eollateral  attacks  upon,  return  of  officer  affirming  jurisdiction,  whether 
may  be  contradicted,  114. 

eollateral  attacks  upon,  suits  for  relief  in  equity  are,  117. 

oollateral  attacks  upon,  what  are,  104. 

eollateral  attacks  upon,  what  necessary  to  sustain,  113. 

eollateral  attacks  upon,  where  the  court  has  found  in  favor  of  its  Juris- 
diction, 114. 

contempt  of  courts  oondusiveness  of  judgments  convicting  and  punish- 
ing, 109. 

criminal  oases,  oollateral  attacks  upon  judgments  in,  109,  110. 

criminal  oases,  judgments  in^  when  void  because  sentence  was  not  an* 
thoriaed,  lia 

eriminal  oases,  judgments,  when  void  for  want  of  jurisdiction,  109,  110. 

criminal  cases,  jurisdiction  of  oourt,  when  may  be  questioned,  109,  110. 

definition  of  direct  and  collateral  attacks  thereon,  104. 

direct  attacks  upon,  by  eerthraii,  108. 

direel  attacks  upon,  by  writs  of  audita  querela,  107. 

direct  attacks  upon,  by  writs  of  error  coram  nobis  and  coram  ffctU,  107. 

direct  attacks  upon,  motions  to  vacate,  when  are,  105. 

direct  attacks  upon,  proceedings  to  confirm  other  proceedings  are.  111, 

dischargee  in  bankruptcy  or  insolvency,  how  may  be  attacked,  118. 

equitable  defenses  to  actions  upon,  116.  . 

habeoB  torpuip  attack  upon  judgments  by,  is  collateral,  108. 

habeai  corpus,  conclusiveness  of  judgments  of  conviction,  when  aasailed 
by,  109. 

habeas  corpus,  errors  not  reviewable  upon,  108,  109. 

habeas  corpus,  judgments  punishing  non-criminal  acts,  109,  110. 

habeas  cor^ms,  judgments  under  repealed  or  unconstitutional  statute^ 

iia 

habeas  corpus,  jurisdiction  of  oourt,  when  not  to  be  questioned  upon,  109. 
habeas  corpus,  want  of  jurisdiction  of  the  oourt  which  rendered  the 

judgment  of  conviction,  109. 
Jurisdiction,  loss  of,  during  pendency  of  aotion  or  other  prooeeding,  116. 
jurisdiction  of  court  is  essential  to  validity  of,  104. 
mandamus,  attack  upon  judgment  by,  whether  direot  or  collateral.  111. 
non-residents,  when  not  affected  by  discharges  in  bankruptoy,  112. 
of  oourte  of  limited  jurisdiction,  jurisdiction  of,  most  be  proved,  109. 
of  justices  of  the  peace,  conclusiveness  of,  72. 

power  of  court  to  grant  relief  which  it  assumed  to  grant  is  essential,  104. 
quo  vfurranto,  attack  upon  judgment  by,  whether  direct  or  oollateral, 

111. 
record  contradicting,  on  motions  to  vacate  judgments^  106w 
record  contnulicting,  by  audita  querela,  107. 
record  contradicting,  in  suits  in  equity,  117. 
record  contradicting,  upon  certiorari  is  not  permitted,  106b 
relief,  for  what  causes  may  be  granted  in  equity,  117. 
relief  in  equity,  when  not  granted  against  innocent  purchasers,  lift. 
relief  which  may  be  granted  against,  in  equity,  117. 
return  of  officer,  whether  may  be  Qontradicteil  in  suits  in  equity,  117. 
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▼AOfttiog  during  the  tenn»  IM. 

TBOWBg,  6IIOFB  m>'iiiumihnttj)B>,  wu0u  gwiuiiqsTor,  IfM,  VK^  lOi* 
Tacating,  fior^anfl,  ndtiQ&lfor,  Wlmuaisy 4pb  giaiftaH,  106. 
*wiflitnq^  fn  iMagularities,  intftncni  for,  'imiit  1m  nnfle  'pronijffSy,  ^06L 
vacating,  motions  for,  by  what  evidence  nay 'be' supported,  105. 
Tacating,  TBotiom  Cor,  iiHieniiiBy  be  entered  ii'fwipective  iff  "ttn  'Iqpee  eff 

time,  106. 
▼acating,  pertrae^ne'nRlt  TKNtnn  vj '  Hie  leccn  a  er  niiHiou  i vr,  ivi» 
iFtnd,  ^nay  1n*fWMlhril  ifit  ^mj  "^inie  ou  notion,  V6. 
write  of  error  eoram  no&tt  and  coram  ooMt  are  direct  -aCbusks  npon,  lOV. 
VuMSDionoir, -ot^lstertfl sttaekvpon,  IH,  119. 
loes  of,  by  expiration  of  term  of  oonrt,  1 16. 
loss  6t,  by  Tsmovifl  tff  canve  to  vationil  conrts,  116. 
lees'flf,  wiring  ptfiioeiiejf  of  "action  or^proccecnng,  716. 
non-residents,  claims  against  property  of,  may  beenferoed,  116. 
of  anibBssadoTs  and  tytfaer  pnbiio  nrinhfters,  and  foreign  eonanh,  1H. 
of  co«nrts-of  limited  jnrisdiotion  is  not  presumed,  113. 
of  courts  of  limited  jurisdiotiaa  may  be  shown  by  eztrineto 

114. 
of  oourts  of  limited  jurisdiction,  return  of  officer  eetabliahing, 

maybe  contradicted,  114. 
of  oourts  of  limited  jurisdiction,  when  established  by  its  judgmentk  114. 
of  nations  extends  over  bays  within  their  territories  not  exceeding  two 

marine  leagues  in  width  aft  their  mouths,  837. 
of  nations,  for  what  purposes  extends  more  than  one  league  Trooi  their 

coasts,  637. 
of  nations  over  tide-waters,  when  extends  oidy  a  marino  loagoo  tnm 

their  coasts,  837. 
of  property  of  non-residents,  115. 
of  states  over  bays  and  adjaoent  tide-waters,  837-911. 
preanmed  in  favor  of  prooeedings  of  oourts  of  record,  114. 
to  determine  conflicting  daims  made  by  non-residents,  llflw 

LACHES,  defease  o(,  is  peenlisr  to  oeoris  of  equi^  iSOl. 

defense  of,  may  be  by  demurrer,  UO. 

egni^  jrefueea  relief  on  aooonnt  o^  whether  then  is* 
tions  or  not,  iMO. 

groonds  of  doeferinee  ffespeotiqg,  IAOl 

in  notprooeediflg  agsinefc  m  forged  deed,  46BL 

in  suiox  for.an  aooonnting,  UK). 

in  suit  to  enforce  implied  -tmati^  lUL 

instances  of  denial  of  relief  in^e^ity  iMesnae  ol^  161. 

of  oii^titf  queintH  in  aning  tmsbse,  .140. 
Landlord  and  Tenant,  abandonment  of  premises  by  tenant^ -Mnediai 

landlord.«fiter,  400. 
LoTTKRT,  what  is,  731. 

Mandamos  to  compel  performance  of  discretionary  aet,  028. 
MAKiLBrra,  power  to  establish  and  regulate,  confers  authority  to  oonfine 
ness  to  certain  hours  of  the  day  and  to  specified  localities,  581. 
power  to  establish  and  regulate,  whether  includes  power  to  probihil 

sales  of  goods  and  products  elsewhere,  581,  583. 
power  to  establish,  falls  within  the  police  powers  of  the  states^  68L 


liABKsn»  poivar  te  «id»bli«h^,uiolBdM  powec  to. |wogid# ■nitaJiUTwiiklinp 

and  stalls,  682. 

nJtti  BesfMotinit.  nmai  ba  raaaonablfi,  5ttL 

rales  respecting,  should  not  create  monopolies,  682. 
IIarribd  Wiwirifi  oanveyaikosa  by»  hiishaad.'a.  asasBi.  tiVt  wbai  aaAalent^ 
83»8i. 

eonveyances  by,  what  a  sufficient  ezecntion  of,  83,  8^ 
llamE  AND  SsRTAJiT,  Iwrsting  o£  em«ry-whaal»,  master,  when  ont  aasspiw' 
able  for,  181. 

eontribntory  negligence  of  servant  in  continuing  nse  of  defective  ma- 
chinery which  master  haa  psomiaaA  to  sapair,  96A.- 

intotaoMRi  inexpemaneed  servsiita^  du^  of  maatap  tO'imtnsa^  ML 

liability  of  master  for  act  of  servant  done  oomtmiy  ta  instrnotions,  696. 

Iiabili^  of  master  fbr  dalMa  ol  maakmrj'  wbinlv  hm  baa  pfomuBd  to 


machinery  and  tools,  daty  of  master  respecting,  104. 

machinery,  dangerous,  liabiliil]pt«Fsen«iit  fiyrinjornpbgr*  191., 

— MiiiaeK3F,   aampianbt  bgp  aarvanti  wiiaa  master  ddar  not^  pronise  to 

repair,  386. 
machinery,  defecte  ia,.  oflbot  af  maatfcfV  piomisa  to  rapair,  3IBL 
machinery,  defects  in,  promise  of  master^  tkr  lapasi,  jmtifla»  sarrant 

in  continuing  in  his  empiaymefBt  a^iawaBaliiu  ttofs,  389>. 

r,  deteatS'iB^  rnvvmatit  m eraisha al^  ilba  6nBtaivs»to «ae  it 

for  more  than  a  reasonabl9tnm»aftar  maaterpfomiass^to  i«p«fa(  887. 
)dk  by  atrrairt;  1881 
risk  of  diayiwa  aiaaliuiaiy -  m  — amaJl  bj  iatmat.  i^  mmUftr  fills  to 

M9Bvit(ai9l 
risk  of  defective  machinery  is  not  assumed  by  sarawHt^  if  master  has 

promised  to  repair  it,  386. 
vica-principa],  acts  of^  whioh' 


avVMR^  laiieiBBaybrgaaDteiJ^busausu  o^  2Wt 
MoKTOAOB,  assignee,  Wffttta'aBd'paaais  <^  OPBir 

&t  wtatebt  Mai»egagur  iat  allawed  to  wlalii  ^mmmAm  maA  make 


IftvHiciFAL  CoBPORATioNS,  liability  of,  for  not  guarding,  azearatioiu  ia  pub* 
lie  streets,  708,^733. 

IWSiirty  oC  fbr  not  provid&g  safb  acfisss  to  pnbHc  highways,  708. 

markets,  dalegation  to,  of  power  to  establish  and  regnlata,  881.. 

nmritetBt  Ibcation  of^  most  not  be  snoh  as  to  obatmot  streate  mv  te  era* 
ate  a  nuisance,  583. 

aurkots,  ordinances,  regardfng,  683'. 

markefti,  power  o^  to  change  Ibcation  of|  08S 

markets,  gower  of,  to  establish  and  oontrol,  oannot  ba  fettered  by  eon- 
tract,  68Z. 

BMudreta,  power  of,  to  establish,  does  not  confer  power  to  Tevy  taxes,  683L 

market^  power  of,  to  estaUlish,  indodea  power  to  prorida  suitable 
buUdings,  682. 

■■vkete,  power  oC  to  erect  mwlet-honaea  includea  povir  to  repair 
them,  682. 

■arkats,  power  ol^  to  mreat  hnm^j  Ih»  ^  juaOTa.  aalfiffam  vnaiiagaa 
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IfiTivroiPAL  OoRFORATioifB,  markets,  power  of,  to  lease  buildings  and  etallt, 
582. 
markets,  power  of,  to  prohibit  sale  of  goods  or  prodnote  elsewhereiy  681, 

583. 
markets,  rules  respecting,  must  not  create  a  monopoly,  582. 
markets,  wholesale  and  retail  trade  may  be  required  to  be  kept  sapa- 
rate,  583. 
Mutual  Bknbfit  Assooiations,  assessments,  rights  and  remedies  of  bene- 
ficiary upon  refusal  to  make,  672. 

Natioks,  fisheries,  right  of,  to  control,  837. 

Jurisdiction  of,  over  bays  not  more  than  two  marine  leagoaa  in  width  at 
their  mouths,  837. 

jurisdiction  of,  over  tide-waters  adjacent  to  their  coasts,  837. 
Navigable  Watbhb,  fisheries  in,  right  of  the  state  to  regulate  and  eontrol, 
837,  838. 

Jurisdiction  of  the  states  over,  837-841. 

lands  underneath,  ownership  of,  is  vested  in  the  state  by  yirta«  el  its 
sovereignty,  838. 
NiOLiGSNOB,  concurrent,  of  two  or  more  persons,  197* 

former  accident  as  evidence  o^  783. 

of  parent,  when  attributed  to  child,  844. 

parties  concurring  in,  are  jointly  and  severally  liable,  886^ 

proximate  causes,  what  are,  197,  224. 

warranty  of  quality,  acceptance  of  property,  when  not  a  waiver  o(  7ML 

warranty  of  quality,  implied  from  descriptive  words,  794. 
Kbgotiablb  Ihstbumb^ts,  burden  of  proving  homafide  transfer,  when  east 
on  holder,  50. 

oertainty  required  in,  169. 

presumption  of  ownership  from  possession,  51  • 
NoN-RBSiOBNTS,  bankruptcy,  discharges  granted  in,  when  affected  by,  112. 

collateral  attack  upon  judgments  by  showing  that  defendants  were^  11& 

property  of,  claim  against,  may  be  enforced,  115. 

property  of,  jurisdiction  over,  when  and  how  may  be  ezeroised,  I15b 
NuiSANOK,  lawful  business  may  be  so  carried  on  as  to  create^  683. 

public,  private  individuals,  when  may  maintain  action  to  abats^  683. 

Parbnt,  liability  of,  for  torts  of  children,  738. 

Pabtnbrship,  individual  debts  of  members  of  the  firm,  assumption  o^  when 
a  fraud  on  its  creditors,  427. 
individual  debts  of  members  of  the  firm  may  be  assumed  by  it^  427. 
insolvent,  may  make  preferences  among  its  creditors,  427. 
respective  rights  of  firm  and  individual  creditors,  838. 
PHTSiaiAMB,  discrimination  by,  requiring  license  of  some,  but  not  of  otters^ 

28. 
PjUNdPAL  AMD  AoBNT,  fraud  or  misrepresentatioB  of,  liability  ol  priaolpal 

for,  814. 
Principal  and  Surbtt,  surety's  right  to  require  principal  to  be  first  par* 

sued,  48. 
PoLiOB  PowBR,  markets,  establishing  and  regulating^  are  within,  68L 

Railways,  care  exacted  of,  in  carrying  passengers,  8l5w 
culverts,  liability  of,  for  insufiicient,  356. 
illness,  liability  of,  for  causing,  by  their  wrongfnl  aeti^ 
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Railways,  liability  of,  for  injuries  suffered  by  employees  firom  negUgeaos^ 

risks  asramed  by  employees  of,  827. 
risks  asramed  by  express  ageats  riding  upon,  860. 
road-bed,  liability  of,  for  injuries  resulting  from  defects  in,  8S7. 
RmAiNDSBMAR,  when  entitled  to  increase  of  capital  stock  of  oorporatioii, 
Sift. 

Salbs  on  margins,  what  are,  487. 

warranty,  breach  of,  as  a  defense  to  purchase-money  notes,  748L 
warranty,  breach  of,  as  a  ground  tot  rescisrion,  742. 
Shxrivf's  Dssd,  conveyance  made  by  grantee  before  receivings  60ft. 
effect  of,  by  relation,  605. 

statute  of  limitations,  when  commences  to  run  against  grantee  of,  ftOft- 
Statu,  fisheries  in  adjacent  tide-waters,  right  of,  to  regulate  and  control, 
838,  841. 
jurisdiction  o^  over  bays  whose  months  are  not  more  than  two  OMrfaM 

leagues  in  width,  841. 
jurisdiction  over  adjacent  tide-waters,  837,  841. 
territorial  jurisdiction  of,  over  bays  and  arms  of  the  sea,  840l 
PvATom,  rabject  of,  when  sufficiently  expressed  in  the  title,  663. 
SvBYBTiNO,  apportionment  of  excess  or  deficiency  among  several  lots  m 
blocks,  892. 
.   lost  comers,  how  re-established,  392. 
lots  in  a  block,  excess  or  deficiency  in,  how  distributed  among,  ftM. 

riDB-WATXBS,  state  ownership  of,  and  of  the  lands  underneath,  838. 
state  right  to  control  fisheries  in,  837,  838. 

Watb  09  KaoisaiTT,  when  exist,  780. 

Wills,  devise  to  widow,  when  construed  to  be  for  life  only,  418l 

devise,  when  construed  to  be  in  fee,  409. 

election  of  widow  not  to  take  under,  263. 

heirs  who  may  be  disinherited  by,  232. 

money,  when  may  be  deemed  to  include  other  kinds  of  property,  2S2. 
WiTNiRS,  impeaching,  by  showing  previous  contradictory  statements,  096. 
Writs  ov  Audita  Qubiola,  scope  and  effect  of,  107. 
Wbrs  ov  Suumi  C^bam  Nobib  and  Coram  Vobus  scope  aad  effwl  of,  107. 
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—  TiMA  XM  AAATmxMT — OtuiBR  OP  Pbook  — >  WhtfO,  {■'«]6e^ 
jneiU,  in  addition  to  th«  dafenae  of  nbntomfmfe  by  ■■■■cm  of  tlM  pandenoj 
«f  anothar  aofeioiiv  other  daf— <i,  whioh  go  dirooily  to  Um  meriti  of  the 
«nM»  Ajre  jrelied  upon,  ihe. evidence  141011  the  plen .in .Abatement -mnet  he 

See  BjionuwT,  1. 

AliANJX)NMflNT. 
See  Lahxilobd  ▲iij>  IkiiAav,  4-4L 

^OQBSBABIES  AKD   AOOOMPUOBS. 

liMRr-— AcoanAKr  <ravoRv  «phb  Tact  hat  bb  Iirmom>  as  a 
Privoiyal^  when  the  etntuto  under  whteh  he  is  proseonted  providee 
'Ant  eveiy  'pereon  nbetting  or  in  any  way^  aanetbig  in  oertaim  ipecified 
Mil  ifaeil  be  dieemed  a  prinoipaL    Hrornk  r.  Peopk,  662. 

ADOII>BNT  INBURANCOL 
-See  Ihbitravoi,  46-60. 

ACCOUNTINa. 

<fce  B9DB0OVOES  AMD  AlMlllliaTRATOBfl,  «4. 

ACTIONS. 
8m  Oospokation8»  14;  finvrMMfr;  Statis^  8;  Tanpii^ 

ADMIRALTY. 
See  FuBSRils,  5» 

ADULTERY. 
Bee  Marriaox  and  Divorci^  7« 

ADVERSE   POSSESSION. 

What  Suxiioibnt  to  Qrvx  Titlb.  —  Aotuiil,  exclusive,  idverM,  jmd  eon- 
tinnous  possession  of  land  by  a  person  occupying  and  olaiining  tha  eame 
M  his  own  for  more  than  ten  years  ^ves  him  a  good  title  tberalab  Jitam 
Y.  Smiih,  640. 

Bm  Co-tsmaxct;  Busbavd  . amd  Wi«s»  K^ 


AGENCY. 

1.  BBOjmatAh  n  Lujom  jor  Faimi  iarp  FRAapui.RiiT  RvpMSRiivATiomi 

or  HU  Agrmt  in  effecting  a  sale  of  R  tvant  of  land«  though  he  diil  not 
^ow  •£  nor  anthoriae  each  repreieatRtiene.     HoMheU  ▼.  Htathird^  800. 
▲M.8l.lUlwVouXXlIL-rM       ^ 
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flL   PlUDIOIPAL  AHD  AOSNT  —  LlABILITT  OV  PRINCIPAL  lOR  FrAVD  OV  AOSITT. 

— There  is  do  distinction  in  the  matter  of  responsibility  for  fraud  be* 
tween  an  agent  anthoriaed  to  do  business  generally  and  an  agent  om- 
ployed  to  condnot  a  single  transaction,  if,  in  each  case^  he  is  acting  u 
the  business  for  which  he  was  employed  by  the  principal,  and  had  fall 
authority  to  complete  the  transaction.     HaduU  v.  Starbirdf  800. 

iL  Princxpal  akd  Agkmt.  —  Principal  cannot  Escape  Li abilttt  for 
False  and  Fraudulknt  Rrprkssntations  by  his  ageut  to  effect  a 
sale  of  laud,  by  proving  that  the  principal  told  the  purchaser  before  the 
sale  was  completed  that  he  had  never  seen  the  land  and  knew  nothing 
about  it  except  what  he  had  beeu  informed.     HcukeU  ▼.  StarUrd,  800. 

4.  Principal  and  Agent. — One  Who  Emplots  Another  to  Make  a 
Sale  Beoombs  Risponsible  ior  the  Mbthodb  which  he  adopts  in  so 
doing.     Haakeli  v.  Starifird,  809. 

A.  Principal  and  Agent,  —  One  Adopting  and  Rbceituio  the  Behe- 
wrts  of  the  Rbprerentatiohs  of  another  must  accept  their  burdons. 
Bcutman  ▼.  Provident  MuL  ReUtf  Au\  29. 

0.  Principal  and  Agent.  —  If  an  Agent  Satb  that  He  will  Pat  a 
bill  ia  will  see  it  paid,  such  promise  binds  his  principals,  though  bs  does 
not  mention  them,  if  he  was  actkig  in  their  business^  and  what  bs  Mid 
was  in  their  behalf.     Coaiiofi  ▼.  Henrp,  389. 

7.  Principal  and  Agent.  — A  Promise  by  an  Agent  to  Pat  a  Boabd> 
BILL  OF  Cebtain  LABORERS  IS  within  his  powers,  and  binds  his  princi- 
pals, if  he  is  their  representatire  in  the  building  of  a  track  of  a  railway, 
is  authorised  to  compel  the  subcontractor  to  keep  sufficient  men  on  the 
work  to  fulfill  their  contracts,  and  it  is  necessary,  in  order  to  do  this 
effectually,  for  him  to  pledge  his  principals  to  pay  the  board  of  tho  la- 
borars.    Cemmm  t.  Henrp,  399. 

8o«  Bboeers^  Ip  8|  HirsBAND  and  Wifi^  7;  Iimnuiroi^  20-S2;  liAEm  ahb 

Servant;  Troyeb,  L 

AMKKDMBNT& 
See  Courts,  2;  Bxeodtion,  5-8;  Plbadiho,  9;  Piioosw, 

ANIMAIA 

h  Btatutobt  GoNSTBUonoH. — If  certain  oommissimiei%  **{e  all  oases  of 
farcy  or  glanders,  haring  condemned  an  animal  infected  then  with,**  are 
diracted  by  statute  to  cause  it  to  be  killed,  tiiey  are  not  anthoriEed  to 
kill  an  animal  not  infected  by  the  disesse;  and  its  owner,  in  an  action 
to  recorer  damages  for  killing  it,  is  at  libor^  to  ptove  tiiat  it  did  not 
haYO  the  disease  cm  account  of  which  it  was  oondemned.  MiUmr  y.  Hot* 
fM,850. 

&  OoNSTrnrriONAL  Law — Koisances.  —  WhQe  the  legislature  may  declare 
horses  infected  with  glandera  to  be  nuisances,  and  aathoriae  them  to  be 
killed  without  compensation  to  their  owners,  it  cannot  make  tho  deeis- 
Ion  of  an  es  parte  board  conclusive  that  a  horse  is  disessed,  and  deprive 
its  owner  of  the  right  to  be  heard,  and  to  haYO  a  trial  by  Jury  upon  tte 
question  whether  or  not  it  was  infected  with  the  disesse  speeifled  in  the 
sUtute.    Miller  y.  fforUm,  860. 

t.  Owner  ov  Animals  is  not  Liable  ior  Injvribs  resulting  to  another 
from  their  being  carelessly  driven  on  a  public  highway  by  one  who  is 
neither  their  owner  nor  his  servant  or  sgent    The  liability,  if  any  ex- 
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liti,  fa  agaimt  tiie  penon  driving  them,  or  bit  mMtor  «r  tmploy«r« 
SmUk  T.  Frmck,  761. 

APPEAL  AND  ERROR. 

1.  PBAonoi.  —  Pabtt  Prbpabino  ▲  QnuTiOH  to  be  sabmitted  to  a  Jury 
oannot  afterwardt  obtain  a  reversal  on  the  ground  that  the  qnestion 
mm  insofficient.     Wright  v.  Muhanejf,  393. 

%  PRAonoB— Spbgial  VutDiCTS.  — IE  a  special  verdict  oovert  all  material 
oontroverted  questions  of  fact,  it  is  not  error  to  refuse  to  submit  to  a 
Jury  certain  other  questions.     Wright  v.  Mulvaney,  393. 

Sl  Ihstroctions  —  Findings  of  Fact.  —  Although  either  party  has  a  right 
to  written  findings  of  the  jury  upon  material  questions  of  fact  invoWed 
in  the  case,  still,  a  refusal  to  submit  to  the  jury  an  instruction  as  to 
**  what  sum  the  plaintiff  is  entitled  to  recover  on  account  of  money  paid 
out  for  medicine  and  the  services  of  a  physician,"  in  consequence  of 
personal  injury,  is  not  suflScient  to  reverse  the  judgment  in  the  event 
of  a  verdict  in  favor  of  plaintiff,  when  the  evidence  as  to  expenses  for 
medicine  and  medical  attendance  is  uncontradicted.  Kttn$a»  Oi^  v. 
Bradbury,  731. 

ii  MxRi  Failubb  to  Chabob  Jubt  on  PABTicirLAB  Point  n  not  BbboBi 
when  no  instructions  upon  that  point  have  been  requested.  Schmter  v. 
Bawnan  J,  Co,,  327. 

Ai  PBAcnoB — Erronbovs  iNaTRucnoNS. — Intense  expressions  of  feeling 
in  a  judicial  charge,  of  such  nature  as  may  seriously  interfere  witii  a 
calm  and  impartial  consideration  of  the  facte  by  tfao  jury,  is  reveraibte 
error.     Curtim  v.  Samenet,  220. 

6.  Rxri7SAL  TO  GrvB  Charob  Mkrklt  Reitxratino  pRiNCirLB  or  Onb 
Alrkadt  Oitxn  not  Erbor.  —  A  court  may  properly  refuse  to  give  a 
charge  which  merely  reiterates  the  principle  of  tiio  general  oharge  aU 
ready  given.     Tajfhr  etc  i?V  ^<'>>  ▼•  Taylor,  316. 

7«  Pbacticx — Instruotions.  — A  refusal  to  consider  written  requeate  for 
instructions,  unless  presented  at  or  before  the  close  of  the  testimony,  ia 
not  error.     €htil)b§  v.  North  Carolina  Home  Itu.  Co.,  62. 

8.  Rbfvsal  to  GrvB  Charob  not  Qround  ior  Rbvbbbal  whbn.  —  Tho 

refusal  to  give  a  oharge  to  the  effect  that  there  is  no  evidence  in  tlio 
case  tending  to  show  a  given  stete  of  facte  ia  not  a  ground  for  reversal, 
no  notice  having  been  taken  of  such  matter  in  the  genera]  charge  of  tho 
court     TexoM  etc  Wy  Co.  v.  Mitier,  308. 

9.  Bbbob  or   Chabob  to  Jubt,  whxn  Habmlbss.  —  Where  a  verdiol 

finds  actual  damages  only,  an  error  in  the  charge  to  the  jury  oonceni« 
ing  exemplary  damages  is  harmless.     Taiglor  etc  i?V  Co.  v.  Taylor^  316. 

IOl  Ebbonbous  Inbtbuotion  upon  Question  or  Contbibutobt  Kbolioinoi^ 
WHBN  Immatrbial.  —  Where  there  is  no  evidence  as  to  contributory 
negligence  in  the  case,  an  erroneous  oharge  upon  the  question  of  con- 
tributory negligence  can  do  no  harm  to  the  defendant^  and  is  no  ground 
for  reversal  of  the  judgment.     PuUniam  P.  Car  Co,  v.  Smith,  856. 

11«  FoRGBD  Dbbd^  CoNTucriNo  iNSTRUcmoNs  Qbound  roB  Revbrsal.  — 
Where  defendant  in  ejectment  claims  under  a  deed  alleged  to  forged, 
and  pleads  the  stetote  of  Umitetions,  conflicting  instructions  as  to  the 
time  when  the  stetnte  began  to  run  Rre  grounds  for  reversal.  Naighi 
V.  VaUH,  465. 

IS.  Btidbnoi  — Revibw  or  OnrsR  ot  .^The  appellate  court,  in  reviewing 
the  refusal  to  admit  an  offer  to  t)^^^  oertsin  facte  by  a  witness,  wdl  as> 
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mwM  that  Jm  had  mfioiMi  knowledge  to  «utain  «he'«ftr»^ie.lln  ab- 

lence  of  proof  to  the  contrary,  or  objeotion  :to  baa  eempeliagiy  aa  a 
witness.     CharUa  Tj/rrtU  Loan  S  Build.  Asa'n  T.  HcUe^,  1»9. 

18.  Statbment  as  to  BVicn  ADwrnKD^  Maub  vy  Govbt  to  Jurt^  hot 
Oral  iNaTRnonov.  —  ▲atatemeut  nuule  l^y  Ae  eoart  to  tbe  joey,  tiiat 
eertain  facts  wove  4id]iiitted  hy  eoansel,  is  in  naaenaeaft  ood  inatmo- 
tion,  and  oonstitntea  no  igroand  lor  revei8al,'Whete  .no  ^^eotiea  waa 
made  to  it  at  tbe  tinaab  and  the  facta  were  Jiot  .diapnlad.  JZmdUiy  v. 
^orosfltosofiy,  6L8. 

14.  Judgment  «r  Afpbllasb  Goubt  Scttles  Facxb  whxn.  —  The  snpreme 
court  must  acoapt  a  jadgment  of  afirmanoe  in  the  appellate  oonst  aa 
having  settled  the  facts  necessary  to  make  out  the  plaiatiff 'a  oase  in  hia 
favor,  nnleas  it  can- see  that  there  is  no  evidence  tending  to  enpport  a 
naterial  element  of  the  oaae.     BindUtlf  ▼.  Hwaadowak^^  618. 

15.  Paaotiob.  —  Ersor  is  F&savMPTivxLr  FaBjaj>i(nAL,(and  one  claiming 
it  to  be  otherwise  mnst  show  ita  inaecoona  chacaoter.  Dai^iank  ▼•  Ham' 
mibal  tfc  i?.  JL  X7a.,  900. 

M.  Sbbor  sot  Ground  iok  Rkcbrsal  whsm. — A  jndgraeac  will  not  be 
reversed  because  the  ooart  erroneously  sustained  a  demurrer  to  oertain 
pleaa  the  material  facts  of  which  were  alleged  in -other  pleas,  whereby 
•the  defendant  had  the  advantage  of  the  defenaaa  thereby  presented. 
Shnffler  v.  Naddhqffer^  626w 

17.  InMATSRLaL  Error.  —  Improper  admisaion  of  evidence  concerning  tka 
▼alne  and  identity  of  certain  geoda  is  an  immaterial  error,  if  the  partiea 
have  stipulated  what  the  value  of  such  goods  ia^  and  there  ia  no  qnaa- 
tion  of  their  identity.     Brouming  v.  Chodrieh  T,  Oo.  9  41^ 

JC  JoDOMRsiT  ArnaMBo  in  Pa'rt  and  Bevrrbrd  in  Bart  whrn. — Wfaete 
the  judgment  of  the  trial  court  is  correct  as  to  two  oat  of  three  tracta 
«f  land,  tiie  titles  to  which  grew  oat  of  transactiona  wholly  distinct 
from  each  other,  and  erroneous  as  to  the  third  tract,  the  anpreme  court 
iwill  reverse  it  aa  to  the  latter  tract  and  affirm  it  aa  to  the  other  two 
traeta.     SchmaUr  v.  Bauman  J.  Co.^  327. 

19.  Special  Issubs  —  Submission  of,  in  Disobbtion  or  Court.  — It  raeta  ia 
the  discretion  of  the  court  whether  a  general  Terdiet  shall  be  taken  or 
one  iu  answer  to  special  issues;  and  to  justify  a  reveraal  of  a  jodgmenl 
on  the  ground  that  the  ooart  refnaed  to  submit  special  iasnei^  it  most 
be  shown  that  this  discretion  haa  been  clearly  abuaed.  TesMi  etc  Btji 
Co,  V.  Miller^  308. 

to.   NUISANOR  ^  ViBW    or   PbBICIBBS  and   CoMMBNT  of   C0VV8BL  WTTHni 

CovRT*fl  DooBBnoN. — In  an  action  to  determine  whether  or  not  a  cer- 
tain bnsineaa  is  a  noisanoe,  the  granting  of  b  request  that  the  jvry  be 
sdlowed  to  view  the  alleged  suisanoe,  as  well  laathe  rvht  of  eowiael  to 
oomment  on  opposing  ceuneera  failure  or  refusal  to  join  in  aoeh  re* 
quest,  are  matteas  within  tbe  discretion  of  the  trial  court,  and  ita  action 
■will  not  be  diatnrbed,  unlasa^a  olear  aboos  of  diacretien  ia  ahown.  Comr 
moHweaUh  v.  MiiUr,  170. 

ArrBAL  Bond  Oowvtrubd.  -*  Where  the  eeaditioa  of  an  Bppeal  bond 
given  by  a  defendant  on  an  nppeal  from  B  decree  disnisaiog  a  bill  and 
dissolving  an  injunction  is,  that  if  he  "ahall  du^  proeecateaaid  appeal, 
nnd  shall  pay  all  damages,  and  damages  growing  ont  of  the  onntinnance 
of  the  injunction  herein,  costs  of  suit  rendered  and  to  bo  rendered,  •  •  .  • 
in  case  the  said  decree  shall  be  affirmed  in  aaid  appellate  oenrti  then  tbe 
obligation  to  be  nail  and  void*  otherwiaa  to  vaomin  an  fall  fona  and 
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Tirtiio,  *— wM  wBgpnkge  of  tfa<o  bond  wiH,  oonsidonn^  tho  effOQinstuioos 
under  whieb  it  was  mod,  be  comtmed  to  mean  that  the  obligora  nnder* 
took  to  pay  all  damages  growing  o«t  of  the  eonthinanoe  of  the  injiino* 
thm  in  oaae  the  decree  should  be  affirmed.  ShrtffltrY,  Naddhofftri  G26i. 
8te  A88AULT,'  I,  2;  Bail;  iNTAirra,  2;  NsoLioBifOB,  7;  Sals^  & 

ARBITRATION  AND  AWARD. 

I.  DKriNSB.  —  Where  the  award  of  an  arbitrator  is  to  be  conelnsive  bf 
agreement  of  the  parties,  the  faot  that  after  the  award  was  made  the 
arbitrator  ordered  a  rehearing  upon  the  application  of  the  defeated  party 
is  no  defense  to  an  action  on  the  award.  Robin&on-Rta  Mfg,  C<k  y, 
Mtlha,  186. 

%  Right  to  Reopen.  —  Where  an  award  by  an  arbitrator  is  to  be  conclu- 
sive by  agreement  of  the  parties^  the  arbitrator;  after  making  his  award, 
may  correct  any  error  appearing  upon  ita  face;  but  he  cannot  reopen  it, 
go  into  a  general  hearing,  and  take  testinkony,  upon  the  mere  allegation 
of  the  defeated  pajrty:tba6sai^Hieed  erxora.eziak.    BobiMon-Rea  M/g.  Ch, 

V.  MelUnh  136. 

See  IiwvaAMCfl,  27»  28. 

ASSAULT. 

1.  Charitaiu  Partt,  RBSTtTTANOB  TO.  — It  IS  erroT  to  charge  a  }nry,  in  aa 
action  to  recover  damages  for  being  shot  at  a  charivari  party,  that  de- 
fendant was  bound  to  inform  such  party  of  the  fact  that  their  riotous 
cooduct  was  endangering  the  life  of  his  wife  and  children,  before  taking 
iffectaal  means,  by  shooting  and  otherwise,  to  drive  them  away.  It  is 
not  true  that  one  who  is  being  charivaried  for  the  third  time  by  persons 
who  on  the  previous  times  were  warned  away  and  directed  to  desist,  and 
who  then  treated  such  warning  with  derision,  and  abnsive  and  insult- 
ing remarks,  haa  no  right  to  fire  into  a  body  of  rioters  without  notice 
and  without  commanding  them  to  disperse.     Higgina  v.  Minaghan^  428. 

%  Jure  Trial.  —-It  is  Error  not  to  Charqx  a  Jurt  or  the  Essential 
DmsRSHCB^ietweett  an  assault  by  one  person  and  by  a  body  of  rieters» 
in  aa  aetioo  to  recover  damages  for  being  shot  by  one  whom  the  plain- 
tiff and  others  were  tharinaring  in  a  riotous  manner,  firing  gaae,  blowing 
boms,  dramming  on  paois,  and  making  all  kinds  <A  hideous  noiaes*  Big, 
ffht$  Ti  3RHoghtt.it^  4Cft 

t.  SELr-DETEKSR.  —  One  assaulted  in  each  a- way  as  to  indnoe  in  him  a  rea- 
sonable belief  of  danger  of  losing  his  life  or  of  suffering  great  bodily 
barm  is  justified  in  defendmg  himself,  although  the  danger  is  not  real, 
bat  apparent  only*  A  person  will  not  be  held  responsible,  civilly  or 
ariminally,  if  he  acts  in  self-defense  from  a  real  and  honest  conviction 
induced  by  reasonable  evidence,  although  he  may  have  been  mistaken 
as  to  the  extent  of  the  actual  danger.    Biggiiu  t.  Mimagkanf  428i. 

See  Riot. 

ASSIGNMENT. 

E»  AMiONMEirr  or  Monetb  to  Beoome  Due  -^  ENTORCEMEirr  ot,  nr  EQuirr. 
—  An  assignment  by  a  city  contractor  of  his  right  to  receive  warrants 
■nboequently  to  become  dne  for  work  done  on  the  streets  vests  an  equi- 
table interest  therein  in  the  assignee,  which  will  be  enforced  in  equity 
by  directing  the  deliveiy  of  aaoh  warrants  to  him  when  they  are  issued. 
SloU  ▼.  Fraae^,  132. 
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%  AflSToiTicBifT  or  MoirsTS  lo  Bioom  Dirx  ntoM  Cnr  ^  Otfiobk  mat  B»> 
OOMK  AflSiONis.  — The  president  of  a  city  coqdoiI  may  become  the  m^ 
■ignee  of  warrants  to  be  sabseqnently  issned  and  paid  by  the  eity  for 
work  already  done  on  its  streets,  even  though  the  statute  provides  thai 
"no  member  of  the  common  couucil  shall  be  interested  in  any  contract 
or  job  the  expenses  of  which  are  paid  ont  of  the  city  treasnzy.*  8toU  ▼• 
Franept  132. 

H  Assign  MKNT  of  Monbtb  to  Bbcomb  Dub  —  Rights  or  Assiqhbb.  —  Where 
one  of  two  joint  contractors  assigns  his  portion  of  warrants  to  beoome 
due  for  work  done  by  them,  the  portion  assigned  will  not  be  taken  from 
the  assignee,  and  tnrned  over  to  the  other  joint  contractor,  to  indemnify 
him  against  a  possible  claim  of  a  creditor  of  the  assignor  who  may 
to  hold  the  contractors  as  partners.    StoU  r.  Franep,  132. 

See  Equity,  6;  Bxbcution,  S;  Mortoaobb,  Sw 

ATTACHMENT. 
See  Dbbtor  and  Crbditob,  9^  IL 

ATTORNMENT. 
8m  Landlord  and  Tbnant,  IL 

ATTORNEVa 
See  Trial,  14. 

AWARD. 
See  Arbitration  and  Awards 

BAGGAGE. 
See  Carribrs,  1&-18. 

BAIL. 

JUDGB  —  DisQVALmoATiON.  —  Where  a  person  acoosed  of  *  tiailahle 

is  taken  before  the  oonrt  on  an  application  for  bail,  and  the  Jadga  r^ 
fuses  to  act  on  the  ground  that  he  is  disqualified,  the  appellato  eoorl 
will  grant  bail  conditioned  for  the  appearanoe  of  tha  acoosed  for  trial, 
apon  a  showing  on  habetu  corpui  that  snoh  Jndft  la  not  Hii<|aatiftad  to 
act  in  the  ease.    Jb  parte  HarrUp  648. 

BANKRUPTCY. 
See  Bills  and  Notbs,  4;  Partnbb8HIP9  ^ 


BANKS  AND  BANKINGS 

See  Bills  and  Notbi^  t, 

BILLS  AND  NOTES. 

L  Onb  Who  Indorsbb  in  Blank  a  Paomissort  Notb  of  wfaleli  he  k  boI  tho 
payee  thereby  authorises  the  payee  to  write  over  snoh  indoraenioat  a 
guaranty  of  the  payment  of  such  note.     Moort  v.  McKetmejf,  763w 

S.   CoNBIDBRATION  —  PROHISB  TO  FORBEAR    SUIT,    AND    TO    OlVB    FUKTIIg» 

TiMB  POR  THB  Patmbnt  OF  A  NoTB,  thongh  the  time  to  be  given  is  aol 
Buide  definite,  is  a  sufficient  consideration  for  tha  goaraaty  of  saeli  mAo 
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Ij  a  third  person.  If  H  is  followed  by  an  actual  forbearanoe  for  a  rea- 
sonable time.    Moort  ▼.  MeKenney,  753. 

t.  PusvMPTioii  IK  Payor  or  HoLDKR — Burdsm  orPBoor,  wmbm  Shuts. 
—  It  is  presnmed  prima  fade  that  the  holder  of  negotiable  paper  is  the 
owner  and  took  it  for  value  before  dishonor;  but  when  fraud  and  ille- 
gality in  its  inoeption  are  pleaded  in  defense,  and  evidenoe  to  support 
the  plea  is  introduced,  the  presumption  is  rebutted,  and  the  burden  of 
proof  ehifted  to  the  holder  to  show  that  he  is  a  bonaJUU  purchaser  for 
Talue  without  notice.     Commercial  Bank  r.  Surgufyn,  49. 

i.  BAKUtnrrcT  ow  Makbb  and  Indgrsioi  —  Dividsnds  aoainst  Eutatu 
ov  BoTEL  —  If  both  the  maker  and  indorser  of  a  promissory  note  are 
declared  bankrupts,  the  holder  may  prove  the  note  for  the  full  amount 
thereof  against  ths  estate  of  each,  and  the  amount  for  which  he  may 
prove  it  against  the  estate  of  each  cannot  be  affected  by  any  dividends 
received  from  the  estate  of  the  other,  except  that  the  dividends  received 
from  the  two  estates  will  not,  in  any  event,  be  permitted  to  exceed  in 
the  aggregate  the  amount  of  the  note.     In  re  Meyer^  4d6. 

i.  OoxDinoiis  DmsoTmo  NBGoriABiLrnr.  —  Anything  written  or  printed 
on  a  negotiable  instrument  prior  to  issuance  by  the  maker,  relating  to 
tiie  subject-matter  thereof,  and  tending  to  restrain  or  qualify  it^  is  re- 
garded as  part  of  the  contract;  and  if  by  snoh  language  payment  is  not 
necessarily  to  be  made  at  all  events,  and  for  the  full  sum,  at  a  time 
eertain,  subjeet  to  no  contingency,  its  negotiability  is  destroyed.  Irtm 
€Uy  IfaHonal  Bank  v.  JicCord,  160. 

C  Obdbbon  Bakk — CoMDrnoKs  DBSTROTiNoNBOonABiLrrr.-^  An  order 
drawn  by  a  depositor  on  a  bank,  to  piy  to  the  payee  named  therein,  or 
order,  a  certain  sum  nine  weeks  from  date,  and  providing  on  its  face 
that  he  or  his  transferee  must  present  to  the  bank,  with  the  order,  a 
notice  ticket,  and  also  produce  at  or  before  the  time  of  payment  the  draw- 
er's deposiiibook,  is  non-negotiable,  and  shows  on  its  face  that  it  is  not 
a  regular  commercial  check,  and  is  not  intended  to  operate  as  such,  but 
was  drawn  on  a  specially  deposited  fund,  held  subject  to  oertain  rales 
and  regulations  requiring  certain  things  to  be  done  before  payment 
eovld  be  required.    Iron  City  Not.  BankY.  ileCoftf,  J66i. 

See  FoROBRT,  1;  Salbb,  8. 

BILLS    OP    LADING. 
See  Oarribbs,  6-8. 

BONA  FIDB    PURCHASER& 
See  BiUB  abd  Notbi^  3;  Bxbootion,  0,  7|  FnmBi^  1, 8^  4;  JvMiiBm;  L 

BOND& 
See  ArrBAL  akd  Ebbob,  21. 

BOUNDARIES. 

DifiaittB  LiNB  MAT  bb  Pixbd  bt  Parol  Aobbbmbht,  thouoh  Pabtibs 
MiSTAKBjr  A8  TO  ns  Tbttb  Looalitt.  ~  Where  adjoining  owners  of 
land  are  in  doubt  as  to  the  location  of  the  division  line  between  them, 
they  may  fix  it  by  parol  agreement;  and  such  agreement  will  bind  them 
■lutually,  although  they  were  nUBtaken  as  to  the  true  locality  of  the 
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— Baunmr  ■ 
)  IfjMFM.  — Tba  i»l»Muu  batxTMB  ■  •taolfbrakar  and  Bh  am 
»tad  Mta  of  atodt  on  oDanrisdm  mMmtetnthi^ 
r  tiM  itMk  mttM  >gaBff  of  tda  uartwxw.  ud 
i*>pl«dg»tDnaai«-K<fcbt;  uid  if  b;  tin  tnanuMom  Otm 
maUvurh  tmMtd  to  poretiaw  iteek  on  nwrgin,  whidi  i»  pi«hlbitod 
brlMV  ttwtnnnvliinivraU.  CbatnoaT.  Ihtt,  «8K 
&  LoAH  ar  BMWoi  ov  bm  Omi  MairiT  Dsomovb  whm.  — A  thokw 
«toki  fMd'faitfa  BigotMtM  lowu  ttmn  oHtera  my  ehu^th-bartwwar 
»BuiuiiiwMia  withua*  nndsriBg' ttw  Imb,  «t  fbtl  nrtvof  intona^  SMiri- 
•Ml  bat  Im  MMitot  Am^ k  oonnntMiin  when  b«  himMlr  »Itibmi  tkm 
Mott«7  louMd,  hr  tka  porpoM  of  Kftonntr^  ■•1l<'<ir  t^  neantjr  givw 
tahba.  Ta'Muetiaa  Mcb  a  bminatimt  wsuld  l»  to  mpbwW  ■  prfftla 
■WMii* <t Uto ■trtttti ppotiilitmit nanry.  AnifttnO.  ^i^MB 
Ba>  OMPtKAora,  1-C 

MrmoKir  or  proof. 

BmVxuM  tm  NMk  9r  Ok>Ri>BSi  9;  braDKAm^  Wj  Rkuuvvc^  11[ 
RuLBOAD  CtMrjoms,  N; 

BUmDINO  JiSSOCIATIOlfK 

I.  Rmn  or  BroOKVatmax  —  Wlan  atook  tn  a  bnllAIiig  aaooktfaa  haa 
Diatorad,  ritbongh  itomanrrity  bu  oot  baen  decUred  by  the  uaoeiatioii, 
tb*  dabt  of  a  bormring  itookboldsr  ii  paid;  ha  ii  entitlod  to  llti  aeea- 
litiaa,  and  tba  aaaooiatiaii  hM'  tra  rigbt  to  raoovar  a  Jodgmant  agaiart 
kini  for  AokmoitTitoFbia  loan.  ChoHa  TfrrtQ  Loamtatd  BMHiHag  A^ 
latlalkm  r.  Habf,  190. 

&  Pmwim  or  BoKRownra  •iooksocdiiu  —  Wbwa  tba  atwft  of  ■  Imt- 
rowing  itooItfaoldBrin  a  building  ^Mooiation  bu  iiiaCiiiad,  ba  baa  a  tight 
to  (top  paying  »uiiiniaMi>»i  md  r^  apoa  tlW  HirTeiidoi  of  tba  aaoari^ 
tor  his  loan,  aod  wbaa  anad  thsreoD  bs  may  aet  np  aa  an  aqnitaUe  dofaaaa 
aod  ihow  tliat  bia  ttook.  IwiiiMluradt  aa  a  aobatitata  for  a  bill  in  aqai^ 
for  that  pnrpoaa,  or  be  nui|F  b*  aotitlad  lo  a  nuatdajim*  to  oompol  tbo 
••KaiatioD  to  doclaro  tha  matarity  of  bia  itook.  CAorin  7V"^  £oM 
and  Build.  Au'n  v.  Haby,  199. 

t,  MitTDBiTT  or  Stock  —  EvrtrBHcv.  —  Wbera  tha  conatitiitioa  aod  by-lawa 
af  B>bBiUiDg  aaaooirtioi  pavnda  tax  »  dniaion  al  praflto  «tH»  ill  afad 
ba  aaoertaioad  tbat  stock  bu  matured,  a  bomnring  atockholder  may 
•bow,  wbeo  mad  upon  tba  aa^Bity  tar  bia  loan,  tbat  npon  a  propar  ap- 
pltoation  of  inob  praAta.  bia  itoafc.  baa  aatoiadi  and  U  worth  par  or  la 
at  B  pramiam.     Ckrrln  TgrrtU  Lam  aad  Build.  At'n  t.  Haitf,  1901 

CARRIERS. 
I.  OLAPonnOATiOil.  — A  oonunon  carrier  nuy  ba  either  a  caurior  o(  paaMB* 

gen  or  of  freight^  or  of  both.     Tkompwn-Hinulom  Mltttrk  Cam^mg  v. 

Anon,  8<L 
ft  T>i  NioLiaaMOK  or  a  Connor  Cakbibb  n  IbmMuamMa  Tmati  Vtaa 

Ay  proof  of  tha  delitrary  of  proparty  to  aad  ita  aooaptanoa  by  him  fw 
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A  Comratr  Cakbir  cumiOT' LnnnnB  Liabiutt  BrGfRP«7LATioN'nrR». 
diFR  — Under -tliestlU»ter  of  minois,  «  oomraoa  oarrrnria  prohibited 
from  limitEDg^  hie  oommou-law  lisbtUtysaifoly  ter  deliTcr  property  in* 
tktietetf  tor 'him  Ibr  transportation  at  the  piece  to  which  it  ie  to  be  trans- 
ported, by  any  stipolation  or-ltmitation'  expressed  in  the  receipt  given 
forsoob  property^  but  those  statn tee  do  not  prohibit  common  esrriers 
ftonr  limiting' their  oommon-llivr  liabilities  by  contract  with  the  owner 
of  property  delivered  for  transportation.  Cldeoffo  eta  B^  Cb.  r.  Cftop- 
num,  587. 

4.  CoKHOH  Carribr  oARiror  ExsfUTT  HiMssLr  Tsoir  Liabilitt  wok  Loss 
RBsuLTnra  irom  his  Ghoes  Nbgliovncb.  —  A  common  carrier  cannot, 
even  by  express  contract,  exempt  himself  from  fiability  fbr  damagee 
reenltiug  from  the  gross  negligeoce  or  willfnl  miscondnct  of  himself  or 
of  his  servants  or  employees;  nor  can  he  shield  himself  as  toany  por» 
ticn  of  the  damages  te  person  or  property  occasioned  by  his  or  his  ser> 
ymt^s  gross  negKgence  or  willfbl  miscondnd  Chicagp  etc  B^yi  Co,  t. 
Cft/fp/TUM,  687. 

9L  Ck>M)fON  Oabkibb  mat,  bt  Exprkss  CbitTRAOT.  Limit  his  LiAsnirr.  — 
A  common  carrier  may,  by  express  contract,  limit  his  strict  common- 
Ian*  liability  to  snch  dkmage  as  may  occur  on  his  own  line  of  carriage^ 
against  loss  by  fire  without  bis  fault,  and  against  other  loss  not  attribn* 
tsble'to-his  negligenoe,  or  that  of  hie  servants.  Ckioofp  ett,  ff^  Ok  t* 
CAttpeian^  587^ 

6L  Commok  Ca«ubv  cwNircT  kwnanLkWJxr*  Pnr  Vmluw  oit  Gkiona;  aho 
THBHnrr'  LiHnr  ism  LuwiLrrY.  —  A  common  carrier  cannot  arbitrarily 
fix  the  vniue  of  goodv  delrvered  tto  him  for  traneportatton,  and  thereby 
Umit  hie  liability  in  eeee  of  loes.  If  %  value  be  fixed  by  tbe  csnier, 
and  tbe  contract  of  shipment  is  based  thereon,  the  amount  thne  fixed 
will  ordtnarilj^  dstermive  theliaUilii^  of  the  carrier.  It  wiU  not;  faow^ 
ever,  if  untrathftilly  given  in  respect  to  property  that  the  carrier  had 
lees  eppoKtanity  tor  inspect  and  know  the  value  of  titan  the  shipper^ 
eetop  the  carrier  to  show  tbat  the  value  was  lees  tiian  that  fixed.  Oh^ 
tagtfttc  WjfOot  VI  Chapman^  6B7. 

7*  LnRVftnmr  «v  Tiunm  n  OJkRRnK^'  HasEirr  wrBtirmwrn  ow  Shifpbb 
WBBM.  -—  When  Skeommon  carrier  receives  property  fbr  transportation, 
charges  what  he*  eeee  proper,  and  makes  out  a  bill  of  lading  without 
asking  any  questfoas  as  to  tbe  value  of  the  property^  a  clause  in  the 
biU'of  lacHngntteupting  to  limit  a  recovery,  in  csne  of  loss,  to  a  osrtain 
sttm  dbee  not'  aniMint  to^  an  admission  on  the  part  of  the  shipper  that 
tbe  proTMrty  isr  worth  no  more  than  that  sum,  where  the  latter  makes 
no  leprosentations  to*  mdnee  the  fbring  of  the  vahtecf  the  property  at 
that  amount;  nor  chMe  it  aflEbct  the  question  that  the  carrier  had  at  the 
time  two  clnstficatibnif  of'  such  property,  one  limiting  the  amount  of 
recovei7,  and  the  other*  not  limiting  the  amount;  but  charging  a  hig|ber 
freight  rate;  where  no  notice  was  given  to  tbe  shipper  at  the  ifane  of 
any  such  daseiffcations:     Chicago  eie,  JFtff  C^  e.  ChapmaH^  087. 

8;  Bnpoi.ATioiv  IN  M  SHiPfiivO'  RKOxm  that  certain  reetrictione  of  lfad>il- 
ity  therein  oonteined'ehould  extend  to  and  inure  to  the  benefit  of  any 
other  carrier  to  whom  the  goods  might  be  delivered  for  shipment  does 
mtMt  bewever^pnUOTtthr  Utt^^arrMTi^i^  in  leeetnng  tHe  gooda 
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tnten  into  a  eoniraot  of  carriage  on  its  own  aecovnt  from  w1i!ch  fhe 
ttipnlation  in  qnestion  is  omitted.     Brouming  ▼.  Ooodrirh  Tr,  Co.,  414. 

9.  BintDBN  or  Psoor  is  ufon  a  Oarribs  to  show  that  he  has  complied  with 
his  contract,  and  though  his  cootract  exempts  him  from  liability  for  the 
**  dangers  of  navigation,  fire,  collision,  or  delivery,  except  to  land  goods 
on  docket  or  pier,"  he  mast  prove  that  he  landed  soch  goods  from  his 
▼essel.    Browning  ▼.  Ooodnek  TV.  Co.,  414. 

IOl  Carrikbs  aub  Prxsumxd  to  hatb  bxxn  Nbgligxvt  whbs  Goods  arb 
Lost  and  the  circumstances  of  their  loss  are  not  explained.  Brcwnug 
▼.  Ooodrieh  Tr,  Co,,  414. 

11.  Carriers  arb  Answxrablb  ior  Propbrtt  Sbizbo  ahd  Takbm  rom 
THBiR  PossESSioir  BT  kv  OmcKR  WITHOUT  A  Warrabt  w  Other  legsl 
process.  As  against  the  owner  or  consignee  of  the  property,  the  seixnre 
has  no  other  effect  than  a  like  trespass  by  an  unofficial  person.  BemuU 
▼.  American  Expresi  Co.,  774. 

IS.  Common  Carbibr  mat  Rrquirb  Shi7pbr  to  Fix  Valub  ot  Goodsl  — 
A  common  carrier  may  require  the  owner  of  goods  offered  for  transpor- 
tation to  fix  their  yalue,  so  as  to  protect  himself  against  fraud  in  ease 
of  loss.    Chieoffo  etc  B*y  Co.  t.  Chapman,  587. 

It,  Liability  of  Conkkctino  Limbs.  — A  connecting  carrier  Is  bound 
only,  in  the  absence  of  special  contract^  to  safely  carry  over  its  own 
line  and  to  safely  deliver  to  the  next  carrier.  Sacanmik  sCfr  i?'f  Ca.  t. 
Harrii,  651. 

14.  CoMNBcnifO  LiHBS  —  Ltabilitt  of  Last  or  Ibtbrmbdiatb  Carribb. 
—  Where  goods  transported  by  connecting  carriers  are  lost  or  injured, 
and  the  last  carrier  is  sued  therefor,  it  will  be  held  liable,  in  the  ab- 
sence of  proof  that  the  loss  or  injury  occurred  on  some  preceding  line, 
on  the  presumption  that  the  goods  were  delivered  to  it  in  the  same  good 
condition  in  which  they  were  delivered  to  the  first  carrier.  SavanmnA 
eie.  J?V  Oo.  r,  Harrie,  651. 

15.   CarRIBR    of    PAaSBHOBRS -^  ObUOATIOV    to    CARRTf     AHS    LlABILTTT 

FOR  Loss  OF  Baooaqb.  —  A  carrier  of  passengers  undertakes^  in  carry- 
ing a  passenger,  not  only  to  transport  him,  but  to  also  carry  a  reasonable 
amount  of  his  personal  baggage  as  an  incident  to  the  principal  contract, 
without  any  specific  agreement  or  separata  compensation;  and  as  to 
such  baggage  he  is  under  the  same  liability  as  insurer  as  a  oommon  car- 
rier of  goods  or  freight    Oahee  v.  Northern  Paeijk  A  B.  Co.,  ISM. 

1 C  Carbibr  of  Passbmgbrs  —  Baogaob,  What  is.  — The  personal  bsggage 
of  a  passenger  which  the  carrier  undertakes  to  transport  under  his  con- 
tract to  carry,  and  without  extra  charge,  consists  of  such  articles  as  the 
necessity,  convenience,  comfort,  or  recreation  of  the  passenger  may  re- 
quire him  to  take  for  his  personal  use,  according  to  the  habits  or  wants 
of  the  particular  class  to  which  he  belongs^  either  with  reference  to  the 
immediate  necessities  or  the  ultimate  purpose  of  the  journey;  but  it 
does  not  include  that  which  is  carried  for  the  purpose  of  business,  snoh 
as  merchandise  or  the  like.     Oaiee  v.  NortMem  Paq/Sc  B,  B.  Co.^  120. 

17.  Carribr  of  Passbngbrs — Baooaqb^  What  does  mot  CoMSTrrvTB. — 
Stage  properties,  costumes,  paraphernalia,  and  advertising  matter  of  a 
comedy  company  are  not  personal  baggage,  nor  included  as  snch  in  tlia 
terms  of  a  contract  to  carry  a  passenger,  nor  is  the  carrier  liable  for 
their  loss  or  destruction,  in  the  absence  of  negligence,  unless  hs  has  ao> 
cepted  them  as  such  baggage.    Oahee  f.  Northern  Pa^fic  B.  B.Co.t  126L 
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18.  Garbisr  op  PAaSKNOEBS  — -BAGOAai  —  LiABTLxnr  lOB.  —  While  iiha  ob- 
ligation of  a  cmrrier  of  pasaengen  i*  limited  to  ordinary  baggage^  yet  if 
it  knowingly  permits  a  passenger,  either  on  payment  or  without  pay- 
nent  of  an  extra  charge,  to  take  articles  as  baggage  which  are  not  prop* 
mAj  snohy  it  will  be  liable  for  their  loss  or  destmctioat  thongh  without 
fsall    Oahei  v.  Northern  Padfic  R,  S,  Co.,  126. 

19.  Oabriibs  Transpobtino  Gams  Liablb  to  Pivaltt  whrv.  —  The 
legislature  may  enact  a  statute  making  it  unlawful  for  any  carrier  to 
transport  game  killed  in  the  state,  knowing  the  same  to  have  been  sold, 
or  knowing  that  it  is  to  be  sold  or  offered  for  sale;  and  any  carrier  trans* 
porting  game  in  violation  of  such  statute  will  be  amenable  to  the  penalty 
prescribed  thereby.    Ameriean  JBb.  Co,  v.  PwpU^  641. 

SQL  A  Statuti  IicPOSiirQ  a  Pknalty  upon  any  person  killing,  destroying, 
or  having  in  his  possession,  between  the  first  days  of  October  and 
January,  more  than  one  moose,  two  caribou,  or  three  deer  does  not  pro- 
hibit common  carriers  from  having  more  than  three  deer  in  their  posses- 
sion between  said  days  for  the  purposes  of  transportation.  BtmuU  t. 
Amwican  Eeprtn  Co.,  774. 

21.  Oortributobt  Nrqugrmck  of  PAasxiroRE  DsfKATB  bh  Right  to  Rr- 
OOYXR  against  a  carrier,  even  in  a  case  in  which  the  latter  has  not  ussd 
the  proper  degree  of  care.     TeaDot  tie,  Jtp  Ckk  t.  MiSUr^  SM. 

See  Railroad  CoMFAKiifl^  I9-3S. 

CHARITIES. 
See  Dxviai^  % 

CHATTEL  MORTGAGES. 

CtauvoB  09  PoflBianoR.  —A  mortgagee  may  employ  a  mortgager  to  rsraaim 
in  posssssion  of  chattels  mortgaged,  and  to  sell  them,  and  to  pay  the 
proceeds  of  the  sale  in  satisf actton  of  the  mortgage.    Hage  w*  fliyftsU 

See  FiXTURRS,  9^  H 

CHECKS. 
See  BuxB  and  Nom^  d. 

CIVIL  RIGHTS. 
See  Schools. 

CLERKS. 

See  JVBOMRHTB,  SOL 

COLLATERAL  ATTACK. 
See  JuDGMRMT,  8-16;  Partrior,  H 

COMMERCE. 

L  iRTIBRrATB  COMMRROR.  —  FrOM  THR  MomRNT  THAT  AV  ArTIOLR  OV  CCMt* 

MRROR  OoMMRRORi  TO  MoYi  ROM  Onr  Statr  TO  Arothrr,  it  becomss 
R  subject  of  interstate  oommerco,  and,  as  such,  is  subject  only  to  n*- 
tioaal  kipslation,  and  not  to  the  police  power  of  the  state.  BenmeU  ▼• 
Ameriean  Mxpreee  Ch^,  774. 
%  Irtrbstatr  Comhrror  —  Right  to  Tax  Salrs.  — The  sale  of  goods  which 
•re  in  another  state  at  the  tim^  ^  sale,  tor  the  purpose  «C  introducing 


«m  Mo  tb»  iM*  Itr  wMeh  »  ngtdaUon  oonwiiliis  O^  i^«  h  M>dv 
It  bttantata  oobudnm^  and  ■  tar  npon  tlMn  bator*  lltej  m  bnM|^ 
into  Um  atete-  Ir  m  tex  on-  intantata  euwuwrea.  TIm  impoaition  ol  k. 
Hoaaao  tur  oa- thr  panoa-  nrnnking-a  mit  at  tfaam  ia,  m  ^ed;  a  lax 
npan  tiw  gooda,  and  illag^  beeaoaa  a  atkts'  cammt  tax  gonit  bejwad  it* 
jnriidictioD;  bat  m-  Mon  aa  thv  pxxt*  ts  brought  into  tha  atatt^  and. 
faav*  beooms  a  part  of  ita  ft«i]m«1'  maaa  of  prapertT',  ttiey  become  tai> 
rtta  tbaaaan  H'OtlMr-Bimilar  propertT'witbiii  Oe  ttata  BtaUT.MmrrU 
STt. 
%  PtDDLBm — Cteaifs*  —  lyrgBaTATBCOMwaHtE.  — Aatatntedeffhing-wha 
at*  paddlera;  prntiibiting  tbam  fraai  dealing  aa  idcIi  wittriir  tHa  ataU 
without  lioanm,  and  proridjog-  a  penalty  fbr  ita  vitiation,  bat  makiug  ■■» 
diaoriminatioB  nor  dutinotfon  between  articlea  made  aad'  owned  bj  Uti 
oitfEena  of  any  (tatv  or  atatea,  i«  not  in  cMnfllctwiUi  dta  T^iitad  StstM 

betwem  tha  rtatea,  and  may  ba  eafnrted  againat  a  peddlsr  of  aawing- 
•  and  owned  by  a  oitiien  of  anotbar  atMttt.  Aatt  t.  Mmi^ 

Baa-rtanMiM,  g;  K 

OOMUOS  OABKIEBa 


OONCDRRKnr  HBRJOENCK 
Baa  Jburr  nuBOiiiT. 


CONHJCT  OB  L^W& 

Bm  Ivtkwi)  JtmOMIHT,  24,  25;  JDRiSDiCTiOHi   Luaz;  ICabbuob  jUi» 

DiTOBca,  8;  Stitb,  3. 

coNNBcrma  cARRiHia. 
Ste  CiRRiMi,  n;  14. 

CONSTITUnONAL  LAW. 
Saa  SoHOOLSi  SiAnmi. 

OfflfSTITDTmN&. 
Sm  Wrranu^  1. 

COHTRACIS. 
L  Ooimun  vok  Sau  or  Stock  ok  Makhh— Rnoratr  ov  IfoicKr  Pai» 
UMDIB.  — A  eoatraot  by  wliioli  a  Btoak<Jtrokgr  nDdertakea  to  bny  aaA 
•all  (tooka  loc  bii  oaatnnar,  ohargiiig'  Uocwtth  a 
•it  im  tha  money  advanaad,  and  bolding-tbk  alM 
b  Bold,  tha  onatomer  to  nMiv«  or  p 
kig  Mtd  aalliog  taloa  of  the  atook,  ii 
and  Told  withia  the  meaning  of  aeonititotiimBLpi 
fw  tba  aata  al  atook  on  maigio  t«  ba  MiMrad'  aksAitan  (fay  ■  awd. 
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the«iisioin«r  n^ vmow  property Bonvayd  to llie  broker MMcarity 
for  his  advances,  without  returning  nich«dvan«es.aotoally  bmmjB-  CaA' 
MOA  V.  JtoU,  482. 
i.  DxALUfos.iaff  FuxmisB  Illbqal — Dealing  in  futures  is  ^ontnicy  to  pub- 
lio  policgr;  ua^i  jooatMuits  for 'the  future  delivery  of  eteoks  or  produce,  in 
erhioh  itiscoatemplated  that  the  commodity  shall  not  be^delWered,  will 
Aot  be  enforeed.     OlkpluiM  v.  JUarHnm,  3U3. 

X    MONKT  ADVANOBD  VOR   Utifl   IN   Bl'YI.NU  FcnnilB,  when   VOfT  RflODTEB* 

ikBLB.  —  If  A  party  undertakes  to  advance  to  another  money  to  be  used 
in  buying  futures,  and  advances  it  upon  such  contmcc,  the  former,  in 
•order  to  jreeover  .tbe  men^  so  advanced,  must  prove  the  necessity  for 
■fiakiqg  the  payments;  and  in  order  to  do  this,  he  will  have  to  show  not 
only  the  request  to  pay  the  money,  but  also  the  nature  of  the  ooutract 
whieh  gave  viae  to  the  necessity;  and  upoa  such  showing  he  cannot  re- 
cover. So,  also,  if  he  became  interested  in  the  contracts  as  agent,  to 
^eep  them  in  force,  his  participation  in  the  illegal  transaction  will  bar 
his  reoovery  for  the  money  advanced.     Oiip/ianl  v.  MctMam,  3G3. 

4.  Tkot  or  iLLBOALrrr  or  Contract. — The  test  by  which  to  determine 
whether  or  not  a  demand  comtected  with  an  illegal  contract  can  be  en- 
forced is,  whether  or  not  the  plaintiff  requires  any  aid  from  the  illegal 
transaction  to  establish  his  case.     OUphnnt  v.  AlarUtam,  363. 

&  Onx  Who  Bvys  Piti'urks  roK  Anotheb,  and  Advangm  Monst  for 
That  PuarodK,  cannot  Haoovkr  It  Back*  Olii*hant  v.  Markham, 
363. 

ft.  D&ALIN08  IN  FUTCRIS  ARX  IN  THE   KaTURB  Or  WaORRINO  CONTRACTS, 

but  are  not  stKiotly  gambling  contracts.  A  wager  and  a  gambling  con- 
tract ax%  h'iwever,  ao  nearly  allied  that  a  jury  is  not. likely  to  be  min- 
led  by  a  charge  in  which  one  is  used  where  the  other  ought  to  hav«  been 
used,  e^»ecially  where  the  meaning  was  made  clear  beyond  dispute  by 
the  previous  part  of  the  cliarge.     OlipJumt  v.  MatJdMm,  363. 

7.  Sxatuts  or  JB&Aunft — Parol  Promise  to  Forego  EvicrioN  or  Ten- 

ant. —  An  oral  promise  by  a  third  per<M>n  that  he  will  pay  the  accruing 
rent  to  tlie  landlord  if  the  latter  will  forbear  the  eviction  of  the  ten- 
ant for  the  non-payment  of  the  rent,  and  permit  him  to  remain  to  the 
end  of  the  term,  does  not  create  a  new  debt  on  the  part  of  the  promisor, 
but  is  within  the  statute  of  frauds  and  void,  as  a  mere  promise  to  pay  the 
debt  of  the  tenant.     Rifgtlman  v.  Foddf  293. 

8.  Though  an  Aorerment  is  Void  beoacbe  not  in  Writinq,  its  com- 

plete performance  takes  it  out  of  the  statute,  and  the  fact  that  it  was 
not  in  writing  is  no  longer  material.     Laraen  v.  JohnsoUt  404. 
fll  Promise  to  Forbear  to  Sue,  No  Particular  Time  bbinq  Named, 
implies  t^at  the  forbearance  -shall  be  for  a  reasonable  time.     Moore  v. 
McKenney,  753. 

10.  Contract  is  not  Void,  under  section  2307  of  the  Revised  Statutes  of 
Wisconsin,  because  its  consideration  was  the  marriage  of  the  parties,  if 
the  marriage  is  but  an  incident  of  the  contract,  and  it  is  supported  by  a 
sufficiently  valuable  consideration  aside  from  the  marriage.  Lamn  v. 
Johnwnt  404. 

11.  Provision  or  Contract  CoNSTDf'im>  '^  Ascertaining  Intention  or 
Pabttbs.  —  A  provision  in  a  <ieed  of  trust  given  to  secure  the  payment 
of  money  loaned,  that  "the  Crv«ttact»  embodied  iu  this  conveyance  and 
tiie  notes  secured  hereby  shal\  •  9^  ®^^®^  respects  be  couatmed  by  tbe 
laws  of  tihe  state  of  Texas,  >y  ^  ^^   ^e  tame  is  made,**  may  be  considered 
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In  ucertaining  and  g^Ting  effbct  to  the  intentfoa  of  flie  ptrilM  to  tlio 
oontracts.     Dugan  ▼.  Lewis^  832. 

Ill  Pabol  Evidbncb,  whxn  iMADMiasiBLB  TO  Vart.  —  Whoo  a  writiBib 
vpon  its  faoe,  imports  tp  be  a  eompleta  ezprossion  of  the  wbole  agree- 
■rant»  and  contains  thereon  all  that  is  necessary  to  oonstitnte  a  oontraelh 
it  is  presumed  that  the  parties  have  introdnoed  into  it  every  materia! 
item  and  term,  and  parol  evidence  is  not  admissible  to  add  another 
term  to  the  agreement,  although  the  writing  contains  nothing  oa  the 
particular  item  to  which  the  parol  evidence  is  directed.  Hanimm  v. 
MeCm-miek,  469. 

ISL  Construction  or  Ck>NTRAcr  Suscbptiblb  or  Two  IirnniPRBTATioira. 
If  a  contract  is  susceptible  of  two  interpretations,  one  of  which  wonld 
render  it  merely  senseless  and  nugatory,  while  the  other  is  oonaistent 
with  and  accomplishes  the  intention  of  the  parties  thereto^  the  latter 
should  be  adopted.     Shreffler  v.  Nadelhoffer,  626. 

14.  Oo3i8TRi7crnoN  OF,  WHBN  A  QcBaTiov  or  Law.  —  Whether  or  not  a 
writing,  upon  its  face,  is  a  complete  erpresaion  of  the  agreement  of  the 
parties  is  one  of  law.     Harriwn  v.  McComuek,  469. 

1ft.  Ck>NafTBUonoN  or,  whbn  a  Qubstioit  or  Fact.  ^  Whether  or  not  a 
contract  entered  into  between  a  railroad  and  an  independent  line  of 
steamers  is  a  bonaJUU  legal  agreement,  or  was  entered  into  for  the  pur- 
pose of  creating  an  oppressive  monopoly,  is  a  mixed  question  of  law  and 
faot^  and  is  properly  left  to  the  jury  to  determine.  South  FhridaA,  R, 
Co,  ▼.  Rhodes,  506. 

1ft.  Whbv  ''ETa"  n  Subflubaob.  —If  the  abbreviation  "etc,"  used  in  a 
oontract,  is  meaningless,  and  does  not  render  the  writing  incomplote  as 
a  contract  of  sale,  nor  justify  the  conclusion  that  il  was  not  intended  by 
the  parties  as  a  memorial  of  all  the  terms  of  their  contract,  nor  in  any 
nmnner  affect  the  legal  construction  of  the  contract^  it  will  be  disre- 
garded as  surplusage.     Haniaon  v.  McOormidt,  469. 

17.  NbGLTGBHOB    of    CONTRACTOB — DbPABTUBB    FBOM    SFBOIFIGATIOSra  — - 

LiABiUTT  TO  Thibd  Pebson.  —  A  coutraotoF  who^  in  building  a  bonse, 
departs  from  the  specifications  embodied  in  his  contract  is  liable  to  tbo 
•wner  for  an  inherent  weakness  in  the  building,  by  which  an  accident 
occurs  after  it  is  accepted  and  possession  taken;  but  he  is  not  liable  for 
an  injury  to  a  third  person,  between  whom  and  himself  no  contnot  ra> 
lations  exist.    Ouriin  v.  Somersei,  220. 

See  Boumdabt;  BROKBBa,  1, 2;  Building  Associations;  Carribbs,  3;  4^  ft^ 
ft,  9;  DuBKSs;  EQcrnr,  1;  Fixturbs,  4;  Ib8URAM0%  I-ft^  89,  44^  40^ 
ft8-59;  Intbrbst;  Usukt;  Waobb. 

CONTRACTS  OF  SALB. 

SeeVBNDOB  AMD  PVBGHASEB. 

CONTRIBUTORY  NBQLiaENCE. 
See  Nboliobncil 

CORPORATIONa 

1.  Ih  AH  AcnON  AGAINST  THB  StoGKHOLDBBS  OB  AH  InSOLTBVT  OOBFOmA* 

TiON  to  compel  them  to  contribute  to  the  payment  of  its  debts,  it  is  only 
necessary,  in  order  to  make  out  a  prhnn/ade  case,  to  establish  that  they 
have  not  in  good  faith  paid  the  par  value  for  the  stock  of  the 
tion.     Ooyeiic  etc  Co.  ▼.  Iron  Chief  M.  Co.^  417. 


Index.  948 

2.    St'llflCllIBER  TO  THV  StOOK  OV  A  Ck>RPORATION,  WuO  PaID  TRERKTOR  UT 

Propkrtt  known  to  them  to  be  worth  much  leas  thaii  the  par  value  of 
the  stock  received  by  him,  is  liable  to  the  creditors  of  the  corporation 
for  the  difference  between  the  valne  of  such  property  and  the  par  value 
of  the  stock  received  therefor.     Oogebie  etc  Co.  v.  Iron  Chitf  M,  Co.,  417. 

%  Tbm  Issuanob  ov  ths  Stock  of  a  Ck>RPORATioN  for  a  Whollt  Inadb- 
QUATB  Ck>N8rDBRATiON  is  as  much  a  fraud  upon  its  creditors  as  tbongh 
the  corporation  had  disposed  of  any  other  debt  due  it  for  a  wholly  in- 
adequate consideration,  and  a  fraudulent  holder  of  stock  is  liable  to  the 
creditors  for  its  par  value,  less  what  he  has  paid  for  it  to  the  corpora- 
tion.    Oofftific  etc  Co.  v.  Ir<m  Chi^  M.  Co.,  417. 

4.  Unpaid  Subscription  to  the  capital  stock  of  a  corporation  is  an  asset  to 
which  its  oreditors  look  for  payment,  and  they  have  the  right  to  insist 
upon  its  collection,  the  same  as  any  other  debt  due  the  corporation* 
Gogdnc  etc  Co,  ▼.  h-on  Chief  M.  Co.,  417. 

lb  Thb  Obligation  of  a  Subscriber  to  thr  Capital  Stock  of  a  corpora- 
tion to  pay  a  subscription  cannot  be  surrendered  or  released  by  the  di- 
rectors. They  are  bound  to  call  in  that  which  is  unpaid,  and  to  carefully 
husband  it  when  received.     Oogfbie  etc.  Co.  v.  Iron  Cldtf  M.  Co.,  417. 

t,  A  Demand  that  thb  Board  of  Dirbgtorb  of  a  Ck>RPORATioN  Rbdrbbs 
AND  Corrbct  fraudulent  acta  of  which  they  are  alleged  to  have  been 
gnilty  need  not  precede  the  bringing  of  an  action  by  a  stockholder 
•gainst  them  and  the  corporation  to  recover  property  and  profits  which 
they  have  fraudulently  diverted  to  their  personal  benefit,  by  voting 
themselves  nlariesi  and  by  other  fraudulent  acts.  EBckioelUr  ▼.  8tow- 
S/A41I. 

%  8uiT  BT  Stockholder.  —  When  tub  Directors  Themselves  are  the 
Faktibs  charged  with  a  wrong,  or  by  whose  fraud  or  willful  collusion 
a  wrong  has  been  aeoomplished*  and  a  suit  is  to  be  brought  against 
tfaem,  they  are,  by  their  own  acts,  incapacitated  for  the  service  of  repra> 
■enting  the  corporation  in  any  action  for  the  restitution  of  its  rights, 
and  therefore  suit  may  be  brought  in  the  name  and  on  behalf  of  the 
individual  stockholders,  without  first  making  a  demand  on  the  man- 
aging officers  that  they  take  action  in  the  name  of  the  corporation. 
AekweUer  v.  8towea,4lh 

6b  SuBSGRiBBA  FOR  Stogk  OF  A  CORPORATION,  whether  he  is  to  pay  for  it  in 
money  or  in  property,  impliealy  agrees  to  pay  its  par  value,  and  so  far 
as  the  creditors  of  the  corporation  are  concerned,  its  directors  cannot  re- 
lease him  from  that  obligation.     Oogdne  etc  Co.  y.  Iron  Chi^  M.  Co.^  417. 

•»  LiFB  Tenant  and  Remainderman.  —  If  a  Dividbnd  is  Declared  bt  a 
Corporation  of  twenty-five  dollars  for  each  share  of  its  stock,  and  any 
stockholder  who  wishes  is  entitled  to  take  an  additional  share  of  stock 
lor  every  four  shares  held  by  him.  Instead  of  receiving  his  dividend  in 
BBOiiey,  and  the  earnings  of  the  corporation  are  sufficient  to  pay  the  div- 
idend, but  if  used  lor  that  purpoee,  then  it  will  become  necessary  ta 
raise  an  eqaal  amount  to  pay  for  the  additions  which  had  been  made  to 
the  capital,  and  which  had  increased  its  value  at  least  twenty -five  per 
cent  above  the  par  value  of  the  whole  stock,  the  dividend  so  declared  is 
not  a  stock  dividend,  but  must  be  treated  as  income,  to  which  the  life 
tenant  is  entitled.  Davis  v.  Jackson,  80\. 
IQL  DrviDEND  Reprbsentino  Pao^t^  lA  ^o  ^^'^  '^  ^*  Taken  as  Income 
bacaosa  a  stookholdar  is  at  Uu     ^  to  invest  it  at  pax  in  stock  which  it 
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worth  xnoM  than  fur,  if  hb  .k.a1«o  at  iltlMK^^Mll  Am  ti^  to  rab- 

aoribe  for  the  atook.    J)avU  jt.  .Jacktrnt  801. 

.  11.   Tux  M  KB*  iMGOEAINiQ  .OF /A  Dllff  VDB  CAFIVALtdoaa  JUlt  of  itMlf  ^BOOllt 

to  an  apprppriation  to  oi^ital  of  iUl  tba  inooma  «&  ImmL  J>aM0  %^Jad^ 
aoN,Sai. 

12.  Tkubts  — Bbquxst  itf  Cobpaaais  .SnacK — Bviimbtob  'OT  Tahvi.— 
Where  oorpocate  atock  ia  liequaatiiad  in  trwt  i/avga^ ^Sbm  AmBoam  to  a 
beneficiary  for  life,  irith  remainder  ORror,  the  aotnal  valiio  of  tha  stock 
aa  aaoertaioed  from  tiie  ivalue  of  the  corporate  aaaeta  at  the  tartator'a 
death,  and  not  the  .fiuctuationa  of  the  atook  uiat^tk  'inuat  aoutrol  in 
determining  whether  new  >atDck  iiaiiad  Biihsequeot  tiierate^  in  iara  of 
profijta  applied  to  the  -impco'iKement  of  the  oorporate  property  prior 
thereto,  represeuta  capital  or  income.  In  auch  4)aaa  ovideaoe  of  the 
market  value  of  the  .atock  ia  only  admiesibie  ao  far  aa  it  majr  oid  io 
aacertaining  the  actual  value.     Ettate  cf  SmUk,  237. 

13.  FdftsiaN  CoBPORATJONS  —  Skrvics  on  Pbkibbnt  in  AvOtSBR  fiVJflRB.^ 
In  the  ahaence  of  -ata  ute,  the  preaident  of  a  foreigo  eocporaftieia  whidi 
only  exiebs  and  doea  buaiiieia  in  one  atate  ia  not  aohjeet  to  the  eervico  of 
proceaa  while  temporarily  viatting  another  atateb  ao  aa  to  bind  the  cor- 
poration in  a  transitory  action  against  it  arising  in  the  state  wiiere  H 
exists.     PhillipB  v.  BwlmgtM  L.  Co.,  804. 

14b   EvIDBNCB.  —  Turn  StATBMBNT  of  a  SufCRINTBNDBKT  OF  A  CoRFOBATIOIT 

TO  AH  Officbb  of  Akotubr  CORPORATION,  that  supporte  provided  by 
the  latter  to  aupport  a  tenk  are  insufficient,  ia  odmieeilile  in  ovidenoa 
againat  both  corporattona  te  ahow  that  -eaoh  had  noUoe  of  anoh  ioauffi* 
oiency.     Con§oUdated  etc  Co.  v.  Ke{/er,  688. 

IS.  Trusts  —  Eiouxs  of  BBNSFunARm — Bh^urst  of  Cor(pioratb6vock.— 
When  corporate  atook  ia  by  the  will  of  a  decedent  given  in  tauat,  the 
income  thereof  for  the  uae  of  the  beneficiary  for  life^  with  lomainder 
over,  the  aurplus  protito  which  have  aoeuBiulated  in  tbe  lifetime  of  tho 
teatater,  but  which  have  not  I»eeu  divided  until  after  kia  death,  lieloog 
to  the  corpiu  of  hia  eatoto.  Tlte  dividends  of  osminga  BMule  after  hia 
death  are  income,  payable  to  the  life  tenant^  whatb«r  th^  sra  caah, 
scrip,  or  atock.    EMiUe  qf  SmOJiy  237. 

10.  Trusi's — Right  of  Benbficiaribh  —  BKQirBrr  of  Oorforati  ftrocK. — 
When  corporate  stock  is  bequeathed  in  tniati  the  income  thereof  to  be 
paid  to  a  lieneficiary  for  life,  with  remainder  over,  the  profit  of  a  aale 
of  new  atock  issued  aftor  the  teatetor*B  death,  in  lien  of  oorpocation 
protiia  applied  to  the  improvement  of  the  corporate  property  in  tbe 
testetor's  lifetime,  is  capital,  aud  not  income,  and  Monga  to  the  eef^nM 
of  the  eatete.     MUaie  qf  SmUh,  237. 

Bm  Bblioioov  SociRTin;  Wimasan,  2. 

CO-TENANCY. 

PosssssTOir  of  Oiob  Co-tbkakt  is  Possksrion  of  the  Other. — The  poo- 
session  of  land  usually  follows  the  legal  title,  where  no  adverse  posses 
Bton  is  shown,  and  the  possession  of  one  co-tenant,  in  the  abeence  of  an 
onstor,  will  inure  to  the  benefit  of  his  co-tenank    JloniU  T.  MorriUt  9& 

See  Partition. 

COUNTERCLAIM. 
See  Skt-off. 


Ihpu.  M5 

C0UNTIB8. 
(Sm  Oonani  Hiqkwai%  1^  Towsi. 

eOUKTS. 

f .  iusnmonoir.  —  A  Cotmn-  Court  »  Ittnrois*  xx  tbb  EzutofQi  of 
ma  OoMifON-iiAW  JuitiBDicfnoir  conferred  upon  it  by  statoto,  it  enti- 
Umk  td  like  tame  presirmptions  fn  faror  of  its  jarudtetion  as  the  eiroiiit 
eoarte,  cr  any  otber  coarta  of  record.     Anderson  v.  Orojf,  696. 

H  Powm  TO  OoRRSCT  ItBCX>BX>.  —  CoQrtB  of  reeord  bave  inherent  power  to 
eorreot  their  recordiii  so  that  they  Aall  coiiform  to  the  actaal  factSi  and 
■ooh  eorreetiont  may  be  made  at  any  time,  witboat  notice,  either  upon 
■loiion  of  the  ooort  or  of  any  party  interested,  and  the  record  when  so 
awieeted,  as  well  as  the  order  making  the  correctioji,  is  oonclasive  upon 
■By  olhor  oonrt  in  wbieh  it  is  offered  in  e^i^^nce.     Ci-im  ▼.  Kesahgf  491. 

See  Trial,  ff. 

COVENANTS. 
CoviNANT  OF  WABSAHTr  feiOT  Bbokut  mt  Lqw  OF  Xnn.R  wr  hmmATiov. 
—  The  covenant  mi  waixMiAy  in  *  vasdor  a  d^ed  vaaRot  be  AxtovdM  to 
CQ^wt  f ttture  iMbes  ot  the  vendee,  by  w^hioh  be  losas,  bf  Iwiftatien,  the 
title  to  the  land  cMveyed  to  bim.  A  F#ndor  mn  HAiwure  Irom  Juf  ren* 
do*  tille  by  limilifttioa  «f tar  tb#  dMd  is  exeonMl    ^ttm  f.  4miiK  ^^• 

CaXMINAJU  LAW. 

Guilty  knowledge  or  intent  is  generally  an  essential  element  in  crime; 
but  under  a  statute  proviiHig  pelioe  initiations,  and  commanding  that 
an  act  be  done  or  omitted,  wihinh  im  tbo  absence  of  such  statnte  might  be 
done  or  omitted  without  culpability,  iguoranoe  of  the  fact,  or  state  of 
things  contemplated  by  tbe«tattf(«^  will  not  excuse  its  FioUtion*  Coni' 
ufiumabk  F.  Wei$f,  18SI 
Si  Ofuot  XjiowLXPas  mm  Mmnwwut,  wo  Qvmm  urn  iiiuaw  Ompm abp 
OABOW.  -<•  CRder^  sJMbat«  f«obibiting  the  ssAenl  eJ<iowmyi<i%  impos- 
ing* {MBidty  lor  ite  FioisjUoiv  «nd  «oiitmi«g  ro  MapUcalMn  fh»t  the 
pisiiiibitMi  aot  BiMt  be  dono  AanowiDj^ly  or  irUtf u^ly,  igoooMife  lOf  the 
real  julnce  pf  ibe  artida  toid  will  m>t  oeiMititeie  *  4efMiea  fur  •  viola- 
iisB  of  tbi  ff**iftff     CammvumMk  f.  Wtmu  1^ 

3.   OVILTT    RMOWLED9R    QB   iRFSirT   4«   SaAMSfTUC   T»   dRUSV  JHMT    Ds- 

g«iT.M«pb  —  WbethAr  or  iiot*  cnBii»Bi  inton^  m  fgv^  ImoviMio  !■ 
A  pwisseaiy  jAiaa^Ri  lof  a  leiatBtory  offsasa  ia  »  RwitteF  itf  «Nislmotion, 
to  1m  datormiRod  ixom  Jbbe  isj^uage  «l  ibe  Jtftteto,  ar  fimt  «(  iivanani- 
lasipmgpasjiaddasyiR.    OMRfiMtaflallAF.  fr«Rai,  UB. 

A,  TMMMDunwMB 409  GUnur.^*2l  a  {mbsor  mibo  ip  ftsmid  4ft  pmaMiion  of 
explosives  has  avowed  his  inAoRtioo  4»  me  them  for  a  pRffli nRkr iilaw- 
fpl  purpoRSb  tbe  prasunijiitipn  acisos  tbajb  ihe  prooarod  ^bom  for  ffMtb  mh 
)avful  nso»  especially  if  ibere  sraa  notUing  iu  bis  bRsin  m  je^niii^g  bim 
to  have  or  to  nae  jwob  explosivea.    Bmintk  f.  Pe^fk^  A08. 

&  Erasonablr  Doubt.  —  A  donbt  fairly  derived  from  tb#  jovMoro^  that 
would  cause  one  to  pause  and  hesitate  before  acting  upon  any  important 
transaction  in  lif^  «  an iWRR^^'ioobi*    Vk  need  not  be  such  a  doub% 
Ri  would  cootrol  a  person,  in  xt^^  \f>  lio  iwoimlili^   {SmmmmmtiMkw* 
WOer,  no.  ^^ 

Am.  "Vr.  lUr..  Vol.  XXIH  —60 
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9.  Evidence  must  Follow  Alleoattonb.  — When  a  person  b  pnt  oo  trials 
he  ia  entitled  to  a  plain  statement  of  the  offense  with  which  he  is  (barged, 
and  the  evidence  must  be  confined  to  that  offense.     Cq^ee  v.  SUmU^  525. 

7.  AoT  FOR  pRBSKRVATioN  OF  Oamb,  Constructio!!  OP.  —Where  ooo  see- 
tion  of  an  act  for  the  preserFation  of  game  prohibits  the  taking  or  kill- 
ing of  game  between  the  first  day  of  December  and  the  first  day  of 
October  of  each  year,  bni  is  silent  as  to  October  and  November,  and  a 
subsequent  section  of  the  act  makes  it  unlawful  for  any  person  to  sell 
or  expose  for  sale  any  game  killed  within  the  limits  of  the  state,  a  per- 
son may  lawfully  kill  game  for  his  own  use,  but  not  for  sale,  during 
the  mouths  of  October  and  November.   Amtriccuii  Ez,  Co,  v.  People^  641. 

t.  No  Absoluts  Ownership  in  Dead  Game,  unless  Given  bt  Lboisla* 
TURB.  —  The  legislature  has  the  right  to  permit  persons  to  kill  or  take 
game  upon  such  terms  and  conditions  as  its  wisdom  may  dictate;  and 
persons  permitted  to  kill  game  have  only  such  property  interest  in  it^ 
when  killed,  as  the  legislature  may  confer  upon  them.  Porsons  per- 
mitted by  law  to  kill,  but  not  to  sell,  game  have  only  a  qualified  prop- 
erty  in  it  after  it  is  killed.  1  hey  may  use  it  themselves,  but  cannot 
lawfully  sell  it  to  others.    American  Ex,  Co,  v.  People,  641. 

9.  Ownership  or  Game  n  in  People  of  State.  —  The  ownership  of  game 
is  in  the  people  of  the  state,  and  the  legislature  may  withhold  from  or 
grant  to  individuals  the  right  to  bunt  and  kill  game,  or  qualify  and 
restrict  sueh  right,  as  in  its  opinion  will  best  subserve  the  public  wel- 
fare.   American  JSx,  Cd,  v.  People,  641. 

See  A00E88ARIE8  AND  AcooMPLioES;  Assault;  Bvidenoe,  4,  11-14;  Fo»- 
OBvr;  Homioidb;  Impribonmbnt;  Inoect;  LofirBBiEs;  Rapb. 

CONVERSION. 
See  TaoTEBi 

DAMAGES. 

1.  L088  ov  Time  and  Wages.  Instruction  a8  to^  not  Erroneoub  when.  — 
In  an  action  to  recover  damages  for  personal  injuries,  a  eharge  to  the 
Jury  instructing  them  that  if  they  found  for  the  plaintiff  they  sihoald 
take  into  consideration  his  loss  of  time  and  wages,  is  not  errooeonsL  No 
Jury  of  ordinary  intelligence  would  understand  such  charge  to  direct 
them  to  find  damages  both  for  plaintiff's  loss  of  time  and  for  the  wages 
he  would  have  earned  during  the  time  he  was  rendered,  by  his  injuries, 
Enable  to  labor.     Guff  etc  R'y  Co,  r,  Wilwn,  845. 

%  PBOBPEcriVE  Profits  which  might  have  resulted  from  a  catch  of  fish  had 
the  plaintiff 's  nets  not  been  destroyed  by  the  defendant's  negligence 
eannot  be  allowed  as  damages,  because  from  the  character  and  condi- 
tions of  the  business  the  jury  could  have  no  sufficient  basis  for  ascer- 
tsining  such  profits,  and  any  assessment  thereof  must  rest  laigely  Epon 
oonjecture.      Wright  v.  Mulvaney,  393. 

Bee  Appeal  and  Error,  4;  Evidence,  6;  Landlord  and  Tenant,  %  4-6; 
MoRTQAQEfl,  2, 3;  Neolioence,  12, 13;  New  Trial;  Pleading,  4;  Rail- 
BOAD  Companies,  2-0^  9,  28;  SET-ort,  1;  Trade-marks^  6;  VuDom 

AVP  PUBOHAEER,  SL 

DEBTOR  AND  CRBDITOIL 
L  ftrATDTB  or  LmiTATioNs  —  ErpECT  ov  Application  ov  Payment  bt  Crbd- 
WML  —  A  oreditor  may  apply  a  payment  to  any  debt  not  aliea^y  barred 
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\j  Um  lUinte  of  limitationB,  ftsd  thereby  prolong  the  mnnlng  of  rach 
■tatote  for  mx  years  from  the  time  when  the  payment  is  made;  bat  if 
the  statute  has  already  fully  run  before  the  payment  is  made,  the  cred- 
hor,  while  he  may  apply  it  to  the  barred  debt  withoat  the  direction  of 
the  debtor,  cannot,  by  so  doing,  remove  the  bar  of  the  statute  as  to  the 
residue  of  the  debt.     Blaie  ▼.  Sawyer,  762. 

1.  Ihdorbbmbht —  Application  op  Payments.  —  Where  a  creditor  has  sev- 
eral demands  against  the  same  debtor,  one  of  which  is  secured  by  an 
indorsement,  and  he  has  procured  attachments  to  be  issued  and  levied 
vpon  all  the  demands,  he  has  the  right  to  apply  the  proceeds  of  ^le 
attachment  to  the  satisfaction  of  the  demands  not  secured  by  the  in- 
dorsement, and  then  seek  satisfaction,  if  necessary,  from  the  indorser. 
MorritOH  ▼.  CUnens'  Nat.  Bank,  39. 

&  Ihdorssb.  ^  WusRS  A  CRSDiTOifc  HoLDS  Sbvkral  Dsmamd8  against  the 
principal  debtor,  under  all  of  m  hich  attachments  have  been  issued  aud 
levied,  he  has  no  right  to  insist  that  the  creditor  shall  first  apply  the 
proceeds  of  the  attachment  to  the  satisfaction  of  the  demand  secured  by 
the  indorsement.     Morrison  v.  Citizens*  Nat.  Bank,  39. 

4.  PRXPERBNCS  MAT  BR  GiVBN  BT  A  FAILING  DsFroR  to  any  of  his  Creditors, 

•ither  by  paying  or  securing  a  debt,  and  his  other  creditors  cannot,  on 
that  account,  avoid  the  payment  or  invalidate  the  security.  JJaye  v. 
Campbell,  422. 

See  Fraudulbrt  Convktance;  Partnxrsbip;  Patmrkt,  1. 

DECREEa 
See  Judgment  and  Dmorwl 

DEEOa 

L  CoMRTBncriON  ov.  —  A  Grantor  cannot  Dxstrot  his  Own  Grant,  how- 
ever much  he  may  modify  or  load  it  with  conditions.  Having  once 
granted  an  estate  in  his  deed,  no  subsequent  clause,  even  in  the  same 
deed,  can  operate  to  nullify  it.    Maker  v.  LateU,  795. 

5.  QuirCLAIM,    WHEN    WILL    PREVAIL  OVER   PrIOR    UnREOORDRD  DeBD.— 

A  quitclaim  deed  duly  recorded  by  a  purchaser  in  good  faith  for 
valuable  consideration,  without  notice,  and  after  an  examination  of  the 
records,  and  the  exercise  of  reasonable  diligence  to  discover  outstand- 
ing interests,  will  prevail  over  a  prior  unrecorded  deed.  Merrill  v. 
Hutchinson,  713. 

&  LmrnNO  Effect  or,  to  a  Particular  Claim  or  Title.  ~  If  a  oon- 
reyance  purports  to  convey  a  tract  of  land,  its  effect  cannot  l>e  limited 
or  diminished  by  adding  that  it  is  intended  to  convey  the  title  which 
was  conveyed  to  the  grantor  by  the  deed  of  K  C.  B.,  though  the  latter 
deed  did  not  convey  any  title  whatever.     Maker  v.  Latdl,  795. 

C  Forged  Deed  —  Effect  of  Record. — A  forged  deed  is  void,  and  con- 
veys no  righti  title,  or  interest,  nor  does  the  recording  of  such  instru- 
ment affect  the  legal  rights  of  the  parties.     Haighi  v.  Vallei,  465. 

§k  Forged  Deed  —  Ejectment  —  Evidence.  — In  ejectment  to  recover  land 
alleged  to  be  held  under  a  forged  deed,  the  jury  have  the  right,  in  de- 
termining the  question  as  to  whether  the  grantor  therein  executed  and 
acknowledged  such  deed,  to  tak^  i^to  consideration  the  subsequent  con- 
duct of  such  grantor,  and  whe^v  ^  b^  «^^t*  *'^^^'  ^^^  ^^  ^^  ^^^  deed, 
•at  «p  any  claim  to  the  prop©,,/^^  ^  fgiaAe  way  cVaim  of  posaesaion  upon 
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the  pvtlM  ki  fHMirfMi,  *pMd 'tlw 

lud,  «r  4id  taatf  Mt  «Mt*aq[  o«n«i«liip  damg  Us  JifMii 

Mqatot  to  «iie4Uito  vf  msh  4md.    Naiffkt  v.  Ffli^^ik 

Mm  AmAL  jotd  IAsiok,  12;  Btibhict,  1;  Hniiw»A«D  Wbp^^Taxa- 

DiSDS  OP  TRUSXL 
See  OcHfTRACfn,  11. 

«  D£FINITiaN«. 

AoeMent.    iNefcntb^.  TVmeto**  /lu.  Co.,  495;  IMkg  r.  JNt  4«B.  i^X 

087. 
"  Appropriation  to  eapitaL*    Davut^r.  Jxgdkmm,  891. 
Baggrngv,    Oolapi  t.  Ntnihn'n  *P.  i?«  A  Co.,  FSS. 
OspitaU    i9m«A'«  IteaCe,  237. 
OoIUlenl  attaek.    MwrnU^.  Morrm,  96. 
CuuiBMU  oarrMf.     Tlilonipiiyji-  HfHuton  J».  Cbi  t.  9I^mdiI|  98* 
Contribntory  negftgenee.     Tartar  etc  JS'y  <%u  t.  7iy£or«  'SIQ. 
Ornirenion.    UePhOem  t,  Ptt^,  T72. 
Eleetien.    Aote  ▼.  TViy/or,  61. 

•* fiitablish  and  Tsgalato  markets.**    JrtAamtMtr.  ImeMH^'OTI 
"  Etc."    HarrUon  ▼.  McCormkk,  469. 
Eviction,     l^iwm  t.  iltijaie^fe.  Cb.,  M4. 
'*  External,  violent,  and  acoidental  means.**    JUetotb  r.  ^Vowlani  /aa  (k. 

465. 
"  Forbear  to  sne."    Moor€  ▼.  Afii&itnfy,  768. 
Forgery.     State  ▼.  YfAce/ttr,  119. 

•* Free  of  partial  loss."    Mayo  v.  /tu2ia  if.  /««.  (%i»  768i 
Gambling  contract.     OUphant  ▼.  27ar£ftaiii,  363. 
Income.    8nM'»  Estate,  "237. 
liOttery.    State  t.  ^orfBan  M,  Att^  727* 
Uarket    Jadksonvmtr.  LedwMh,  ^68. 
"Marriage.**    ^tafeT.  Atfidk,  809;  ^[illmm^.  ABhuji,  447. 
^'Marital -rights,  thttieSy-OToMigstima.**   ^KtRnnrT. 
HoiMj.    /mA«^  JEbfcrfe,  28a 

*'  Oueupatum.      union  m.  Ate*  jbs^ii't.  AoKuicfy'VHi 
CBhser  ds^^ielo.    fitote  t.  Ta|Kor,  "61. 
Paaseuner.    M^T  tte.  ITy  ^  ▼•  H'e^mfi.'ML 
Patent.    Putnam  Nail  Co.  w.  Dulaney,  228. 
'Peddler.    State  ▼.  BtfKft,  874. 
*«PlayiBg  poliey."    9M«?  ▼.  Kanaae  M.  Am\  Itt. 
-Privileged  commiinieattOQ.    09itno|r^.  'PftuNi^ 
Prrvileges.    ^adteo/m^e  t.  Z^echeitA,  wo. 
Proximate -oame.    Wanting  *▼.  JTopeeM;  f92. 

-Rmsoocble  dottbt.    CoyimwmMoM  v.  4r?lfer,iT0;  ^mnuin  ^.  Piui#gf  ^ 
«T0lal  loss  only.**    Vmgo^,  hMi  U.  In$.  Gb.,  WL 
Trade*mapk.     ^uAuim  iVoii  0».  t.  3«isiiqr,  SB. 
Wager.    Oli^Mcntf  v.  fibrMom,  888. 
WitbuB  aimtgr  ^li^ys.    ^tAank^r,  Tr&vtkn  fm.'9k,f ' 

DEOTTSTRT. 
OomBfTtvTttm^cL  Imw. — S'ivit w  Pwohiwthw  AivrlteMiir  fMH'VftAO 
Tiomo  Dbhtutrt  atile«  ^  ban  feeahradm  fl«tttil  tinun  4nm«MM 
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<miiM  WNiMiji  Din  •KMnpBBg  iron  m  pro* 
perwHit  wlio  hare  raided  or  pimtieed  their  profiiioB  in  the 
town  or  eitj  of  their  pree«i^  iMidMeec  during  all  the  time  iinoe  Janii* 
ery  1, 1876,  or  who  reside  est  of  the  atetOuMid  are  called  upon  to  attena 
patienta  within  it,  ia  nnconatitntional  and  void,  becanae  it  diacriminatea 
againat  peraons  engaged  i&.  the.  aama  bnaineas  or  profeaaion.    SiaU  * 


0BPWITIOHS. 
Kte4TViOF  Vtcwsman — 9rmjLATio7i  ion  ITiroBmoNs  —  WAxriBoraB* 
jamoMB.  —  A  stipulation  that  depoaitiona  are  to  be  taken  aobject  to 
abjeetioiL  aa  to  the  propriety,  relevancy,  and  materiality  of  the  inter- 
vogatoma*  oontained  therein  ia  not  a  waiver  of  an  objection  tfaeceto  on 
the  grovand  that  the  testimony  given  ia  of  Caota  ocearring  prior  to  the 
death  of  the  decedent*  to  whoee  estate  it  relatea,  whera  the  statnte  pra> 
e&iidea  m  Uuseaea  from  teattfying  to  any  fact  oconning  before  the  death 
af  noh  dheadenk    Ibm  ▼.  Z%y»  474. 

DBVISR 

I.  Powxft  TO  IhBPQBS  ov  THB  Fbb  ov  Realtt.  —  A  doTiae  of  land  te  the  tea- 
tafeoc^a  widow  ''to  be  for  her  sole  nee  and  benefiti  ao  long  aa  ahe  ahall 
live,  with  power  to  diapoee  of  the  same  if  necessary  for  her  support 
and  eomfort  in  this  life,"  vests  in  her  the  power  to  dispose  of  the  fee  if 
neoeasary  for  hsr  support  and  eomfort,  though  the  will  further  declares 
that  wfaatavertaaMuna  after  herdeath  ahall  go  to  the  hairs  of  the  teata- 
%m.    Lmrmm  v.  J^ktiuMt  4(K1, 

ft  GKMnraHiB  Davn  ok  Bbqumt  will  be  upheld  and  enforoed,  though 
■ada'  la*a  valaatary  nnineerporated  association.  lAUif  r*  TMdm%  887* 
Sea  HusBAHD  aiif>  Wors,  9;  Wills,  S. 

DISQUAUFIOATIONB. 
See  JuDOxa. 

DIVIDENDS. 
See  CoRroRATioivs,  9,  10,  12,  10,  10 . 

DIVORGE. 
See  Marbiags  and  Divoboi. 

DOMICILK 

1*  JumuDiCTiov. — Fob  thb  FrBPOSBSor  Jukisdicitom  and  judieial  adminia- 
tration,  a  peraon  araat  liave  a  dowiieile  somewhere,  and  a  domicile  onoe 
eziating  continnee  nntil  another  ia  acquired  alaewhere.  Ayer  ▼.  Wedta^ 
87. 
1  DoMioiLB  B  HOT  DwTBaTSD  B¥  LsAViiia  A  Statb,  intending  never  ta 
return,  until  another  domicile  ia  acquired  in  aome  other  plaosi  Aftr  v«. 
87. 

DOWER. 

8ae  HimBAHD  ahd  Wm^  S. 

DURESS. 

Obmnnw  ni  WmmoLDiira  PIk)pbrtt  UBiiAwnTLLT  brrai* 
OoimAOr.  —  A  oontraet  made  in  order  to  regain  possession  ol 


MS 

the  pnriiM  in  yammdu^  yUi '  tiM 

Uad,  «r  did  lAoy  Mt  «ncr*iag'0««B«Mliip  dariBg  fcU 

Mqatot  to  ihe  aate  «f  mm))  dl«Bd.    Jfoii^  v.  Vmlki,  Mfc 

€m  A?nAL  AiTD  UmoBy  12;  Bn«nraB»'l;  Hniiw»AJD  Ws^^Taxa- 

ranSDS  OP  TRUSXL 
See  OcHf TRACTS,  11. 

«  DEFINITIONS 

Aooideiit.    iNefcntb^.  TVove/ov  /m.  Co.,  455;  Bttikg  w,  MwL  Am,  Am'u, 
087. 

"Appropriation  to  capital. **    Doomt.  Jvdtaon,  891. 

^SS*9**    Odbet  t.  Nmihern  P.  S.  R,  Co.,  fSS, 

Gitpital.    amith*9  JhUde,  2ai. 

OoIUieral  attack.     MwriU^.  MarHtt,  95. 

CiiuiBiuu  oariMf.    7hon^p90H'nou8ton  ».  Co.  t.  Wtnton^  88. 

Contributory  negligenee.     Taploretc  R*f  <%u  t.  7iy£or«'Sf8. 

Oonvemion.    McPheientr,  Pag^, 772. 

Election.    BUxte^,  Taglor,  51. 

'*Eitabli8h  and  TsgnUto  markets. "    /adbomia^.  JalwiH,'—! 

•'  Etc."    Harriwn  v.  McCormkk,  469. 

Eviction.    Brmm  t.  .ilelyaie  tte.  Co.,  M4. 

'*  External,  violent,  and  accidental  means, "    JUetotb  r»  Tratekn  /mi  Ck, 

455. 
"Forbear  to  sue."    Moore  v.  McKenag^^  758. 
Forgery.     5tate  ▼.  Wheeler,  119. 

**Free  of  partial  loss."    MajfO  v.  India  M,  Ine.  Co.,  7SX 
Gambling  contract.     OUphani  ▼.  MarVuzm,  363. 
Itioome.    SmHh*9  Bftate,  '237. 
liOttery.    State  y.  'Kctnstn  M.  AtsFn^  727. 
Market.    JadksonvtOer.  LethoXh,  ^558. 
"  Marriage.**    Staieir.  Mhde,  809;  fftVftvmvT.  ABtaiJi,  447. 
**  Marital  rights,  thtties,  or  o^ligstxons."*    'KtHmm  t. 
IConey.    ifmAs^  Bstate,  29a 

**Ooeupatwii.**    l^frfon  Jf.  Ace  Att^nr,  l^rohard^WL 
Of&wrdcfMto.    State  r.Tafhrflil. 
Fasseni^.    (h^  etc.  Vy  Go.  ▼.  WUrnn^'^K. 
Patent.     Putnam  Nail  Co.  ▼.  Dulaney,  228. 
Peddter.    SUtie  ▼.  J^im^,  874. 
**PlayiBg policy. "    Stitew.  Kmsae M.  Am\ 727. 
'Privfleged  commnnieattcii.    09itno|r  t.  PMhmi'§h 
Pririleges.    ^adteomiHe  t.  iiedwi^  888. 
Prozimato -oavse.    Bunting  t.  HogweU,  192. 
Reasonable  doubt.    CornnsofiweoftA  ▼.  ^flfllfer,  ffO; 
^Total  loss  only."    Mago^,  hMi  M,  /nt.  09.,  WL 
Trade-mai^.     Putnam  Nml  Oo.  t.  Dnhinef, 
^Wngor.    &tiphaiHt  t.  JfficiTiMaiii,  ooo. 

isBetgr  '8^rs.    lUdhatrrU^r,  Tretvtkn  fm,  flk, ' 


DENTTSTRT. 
OiNMfi'i'u  riuif AL  Law.  — >'6iwrtrrB  PnoHniimio 

Tioiifo  B»rn»TRT  nnlesi  'he  fasM  recemdm  d«ltil 
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s  cwntu  Boowiyi  bnt  •xcinptiiig  ironi  iti  pro- 
Tiaions  penont  who  have  resided  or  praetloed-  tfietr-  profeeenMr  in  tho 
town  or  city  of  their  prnB—hwiwiiimn  during  all  the  time  eince  Janu- 
ary 1,  1875,  or  who  reside  ont  of  the  a4ate.aDd  are  called  npon  to  attena 
patients  within  it»  ie  nnconstitntlonal  and  void,  because  it  discriminates 
against  persona  enjgaged  iiL  the.  same  business  or  profession.  8taU  * 
If mmajiy  22. 

DBPOSITWNS. 

BbTATB  OF  TftSCVDMOTB — S^FJ7LATI0N  FOB  FKPOSmONB  —  WaXTUI  09  UB- 

JicnoNS.  —  A  stipulation  that  depositions  ace  to  be  talcen  subject  to 
objeotioa  as  to  the  progristy,  relerancy,  and  materiality  of  the  inter- 
FOgatorier  contained  therein,  is  not  a  waiver  of  an  objection  theceto  on 
the-  groand  that  the  testimony  given  is  of  facts  occorriog  prior  to  the 
death  of  the  decedent,  to  whose  estate  it  relates,  whersL  the  statute  prt» 
oliides  witnesses  from  testifying  to  any  faot  oconcring  before  the  death 
«f  soch  dboedsat.    JFbxr.  Z^y^474^ 

DEVISR 

I.  PowsB  TO  BiBFQflB  OF  THB  Fu  OF  RsALTT.  —  A  deviss  of  land  to  the  tes- 
tator's widow  "  to  be  for  her  sole  use  and  benefiti  so  long  as  she  shall 
live,  witli  power- to  dispose  of  the  same  if  necessary  for  her  support 
and  oomfort  in  this  life,"  vests  in  her  the  power  to  dispose  of  the  fee  if 
necessary  for  her  support  and  comfort,  though  the  will  further  declares 
thst  whatsvsrrswatns  after  her  death  shall  go  to  the  heirs  of  the  tsst»- 
%m,    Lmrmm  ▼.  Johnaont  404. 

%  OsuaxtAaLE  Devbs  o»  Baqamn  will  be  upheld  and  enforced,  though 
■mmU'  la«  vielnBtary  nnineorporated  association.  JaUj^  r»  Tobbd»,  887- 
8m  MtrsBAHD  aho  Wife,  9;  Wills,  S. 

DISQUAUFIOATIOMB. 

See  JcjDOxa. 

DIVIDENDS. 
8m  Co&forations,  9,  10,  12,  10,  10. 

mVORCB. 
See  Marriaox  and  Difoboi. 

DOMICILK 
1.  JuRiBDiGTiOM. — FoB  THK  PiTRFosissoF  JuttiSDicnoN  and  judioial  adminis- 
tration, a  person  arast  bare  a  domteile  somewhere,  and  a  domicile  once 
existing  oontinnes  nntil  another  is  acquired  slsewhere.     Aper  ▼.  Weeta^ 
87. 
%  DoMioiLB  18  KOT  DwrBOTSD  BT  Lbaviii«  A  Statb,  intending  nerer  t» 
return,  until  another  domicile  is  acquired  in  some  other  plaoii     iiyer  ▼.. 
IF«flb»S7. 

DOWER. 

Bm  Hvsbaiid  ^^i*^  Wm,  S. 

liiH—  OMiSBRir^  nr  Wrr^  ^  YteoFwrr  Ublawfollt  1»tai* 

CoirraAar.  —A  oon^^P^    J^it  Vft  «^«  ^  xegsin  po«i*c««ioa  el 
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property  anlawfony  detained  may  be  aToided  en  ffce 
OSpAoHi  T.  MaMam,  863. 

EASEMENTSL 
See  PKiTAn  Wat& 

EJETTMENT. 

1*  Bboovd  AcnoH  on  AiriR-AOQuniD  Teii&  — Two  aniti  may  be 
taaned  ageinat  the  aame  peraon  at  the  aajne  time  to  recover  tbe 
Und,  if  the  aeoond  suit  ia  brought  on  title  acquired  after  the  oommeoee- 
ment  of  the  firat  Hence  the  pendency  of  an  action  by  one  holding  tbe 
equitable  title  ia  not  a  bar  to  another  action  by  the  aame  plaintiff  agaiart 
the  aame  defendant  for  the  aame  land,  on  an  after«oqnired  legal  litte. 
Leonard  ▼.  i^ynn,  600. 

S.  Bquitabls  EsTorrKL.  —  In  ejectment  by  one  having  perfect  title  to  tbe 
land,  the  fact  that  defendant,  ahortly  after  bia  entry,  placed  Talnabk 
improvementa  on  the  land,  with  the  knowledge  of  and  withoat  objee- 
tion  by  plaintiff,  who  knew  that  he  elaimed  the  land  aa  bia  own,  and 
who  made  no  claim  of  any  intereat  therein,  will  not  oonatitate  an  ef[at 
table  eatoppel  againat  plaintiff.    Leonard  ▼.  iyymi,  500 

See  AsATBM  bmt;  Pxisa,  5;  TBaraai^  S. 

BLECnON& 

L  Imperfiot  Ballots— Evidxmcb  of  Imtkmt. — BallolB  eaat  al  aa  ela^ 
tion,  for* "Calvert,"*' A.  L.  Calvert,"  and  "J.  C.  Cblvert," may  be 
ahown  to  have  been  intended  to  be  eaat  for  ''O.  L^  Calvert^'*  wktm 
there  ia  but  one  candidate  by  the  name  of  Oalvert  to  be  voted  lor  ai 
anch  election.    Calveri  v.  WhUmoret  718. 

S.  Essentials  of.  —  It  is  eaaential  to  a  valid  election  that  it  be  bold  by 
lawful  authority,  aubatantially  aa  preaoribed  by  law.  SiaU  t.  Taifkr^ 
61. 

SL  Elkotiok  Conduotid  bt  Usurpbr  or  Office  n  Void.  — Where  a  legie- 
trar  of  votera  appointa  a  clerk  who  fraudulently  geta  poaeeaaioa  of  tbe 
regiatration-booka,  and,  refuaiog  to  anrrender  them  npon  demand  of  the 
regitftrar,  appointa  Judgea  of  election,  opena  polla,  reoeives^  eaavaaaai^ 
and  makes  returns  of  voters,  he  ia  a  mere  naurper,  and  waA  slection  is 
Foid.    Siaie  v.  Taylor,  61. 

See  Lahdloed  and  Temaht,  6;  LxoAOiBBb  L 

EMINENT  DOMAIN. 
See  Bailboad  CoMPAEiBSb  1-flL 

ENTIRETIES. 
See  HuBBAND  and  Wifi^  •> 

EQUITY. 

1.  Rbfobhatioh  of  a  Contract  on  Account  of  a  Mibtakb  of  Law  will 
be  decreed,  if  it  does  not  ezpreaa  what  tbe  partiea  intended  it  ahonl^ 
owing  to  their  mutual  miaapprehenaion  of  the  legal  effect  of  tbe  Ian* 
guage  used  therein.     SoMtman  v.  Provideni  MuL  R,  Am'u,  89. 

2^  Laches.  —  The  Failurb  of  the  Heibs  at  Law  of  a  DacBDCirF  tb 
Claih  their  Interest  ib  his  Estate  for  twenty-three  yeaf%  during 
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which  time  his  property  hat  been  used  and  controned  by  another  aa 
hia  own,  precludes  them  from  afterwarda  aaaerting  their  olaima  thereto. 
Allen  ▼.  Coibum,  20. 

S.  Stalb  Claim,  Qubstxon  ot  Fact.  —  What  oonstitntea  a  atale  claim  in 
eqoity  ia  not  determined  by  lapse  of  time  alone,  but  the  question  must 
be  determined  by  the  facts  and  cirenmstancea  of  each  case,  according  to 
right  and  justice.     I^fppath  v.  Jonet,  145. 

4b  Stalb  Claim  —  Statutx  of  Limitations.  —  Equity  in  determining 
whether  or  not  a  claim  is  stale  is  not  confined  to  the  period  named  in 
the  statute  of  limitations,  but  may  refuse  relief  in  oases  whiftre  the  de* 
lay  is  less  or  greater  than  that  named  in  the  statute.  Ntppack  v.  JomtMt 
145. 

fiL  Stalb  Claim.  —  An  asaignea  of  an  insolvent,  who  without  excuse  delaya 
ten  years  after  tha  execution  of  the  assignment  in  aaserting  claim  to 
property  which  for  five  yeara  has  been  in  possession  of  one  who  pnr^ 
chased  it  at  execution  sale,  and  who,  during  that  time,  was  openly  assert- 
ing his  title  in  court,  presumably  with  the  knowledge  of  the  assignee.  Is 
not  entitled  to  relief  against  such  purchaser  in  equity.  His  claim  ia 
stale,  and  fatal  to  the  merits  of  hia  suit  as  assignee.  Ifeppack  ▼•  Jonu^ 
145. 

See  AaaiOMMBMT,  1;  Bdildiito  As8oaiATiONS»  2;  Bzboutioii»  8;  Ivsvbavoi^ 

16;  Lboaoibs»  2;  Plbabibo,  6 

ERROR. 
Sea  Appeal  and  Ebrob. 

ESTATES. 
See  CoRPOBATi<>N8,  9,  12;  15,  16;  Dbvisb. 

ESTOPPEL. 

S«e  BovMDARiBS;  Ejbotmbmt,  2;  Eqititt,  2;  Hiouwats,  1-S;  Husbahd  abb 
WiBB»  2;  Ibjunotion;  InsaRAMOB,  2S,  86;  pABTirioar,  S. 

EVICTION. 
See  Landlord  and  Tbnant,  1,  2. 

EVIDENCE. 

i.  Dbbd  —  Parol  Evidbnob  to  Fix  Boundaribs. — If  the  eaat  and  weat 
bonndariea  of  hmda  conveyed  by  a  deed  are  therein  declared  to  be  the 
lands  of  the  grantor,  oral  evidence  is  admiaaible  to  fix  anch  boundaries 
by  showing  that  when  the  deed  was  delivered  the  grantor  pointed  oot 
four  stakes  to  the  grantee,  and  said  that  the  land  conveyed  waa  between 
ihoaa  stakes,  and  that  subsequently  the  land  between  those  stakee  waa 
inclosed  by  fences  erected  by  the  grantor  and  the  grantee.  Hoottn  t. 
Oomerford,  861. 

X  Hbarsat  Evidbnob  ov  Pbdtorbr,  whbn  Admissiblb.  — The  mlo  which 
admita  hearsay  evidence  of  petligree  ia  restricted  to  the  dedaratlona  of 
deceased  persons  who  were  related  by  blood  or  marriage  to  the  person, 
and  were  therefore  in  the  succession  in  question.  The  testimon  y  of  a  party 
suing  as  heir  of  hia  father  after  bis  death  ia  competent  evidence  of  hia 
father's  declarations  touching  ^L^  land  in  litigation,  and  the  latter*a  deo* 
laration  that  he  was  the  >Qrv;.  .^t  brother  and  only  beir  of  the  former 
-owneva  of  the  land  is  admiasiKi  ^  .^  ^yidenoa.    Foioler  t«  Simpson,  t7<l. 


t.  Ezrnr  CViDnra*  taotnA  am  tManmu  wirm  Qtaur CAvmai,  aad  i^ 

after  da*  cooiidsnCioD  they  deem  it  not  well  (oniRlad  in  bet  Tbq 
WKj  Ma  ttaBir  own  knowbilgB  and  JndfasDt  in  mstlw*  of  hsnifwrittB^ 
ud  aM  M>(  («.'sHt  omnptllvd  ta  Totlcnr  ths  oplinoa  of  opert*.  OifM 
r.  FkBH,  MB.' 

4,  Criminal  Law  — pBn.iMiiriiiTEXAKn(Atnnr— KnLBCTTobtRHwAo- 

oet*D  ttr  KI8  LaOAL  Kmnrs.  —  It  ii  the  duty  of  b  justiee  of  Ae  pemo* 
pnahlfog  ct  the  prdhnlDsr]'  Bxaminitiaa  of  a  peracn  chArged  witk 
oHine  M  eavtnia  tile  Utter  iHmX  nkCemeat*  or  confeaaions  thai*  Bada 
by  lihn  ntaj'  lie  used  agarmt  him,  and  to  infarin  him  of  b{*  legkl  rigbta 
in  the  premiaea.  Unleu  he  is  ao  cantioaeil  uid  informed,  a  i  iiiifiaaiiw 
made  hj  )nTn  at  timt  ttme  fa  not  ■dndaibli  la  erliknoa  on  bta  anba^ 
qneiit  trial.     Cbfw  v.  Slate,  625. 

I.  OcCDPA-rroN  AMD  Salabt  or  PLAixTm,  BricKnnE  or,  itkbii  AmfmrsA 
—  Where  ona  of  the  eleisenti  of  damagaa  allegvd  tn  the  plaintaT'a  pati- 
tloa  It  Ma  lose  of  hii  own  t^me  while  attonding  and  nnrung  hia  wifa, 
bt*  tMtimony  aa  to  bit  oempatioo,  aalary,  and  the  time  lo«t  I>y  him  can- 
not  lie  Mndderod  irreleiant.     /^ffmin  P.  Car  Co.  -r.  SmiA,  3iJ(l. 

C  Ktidbhoi  a*  to  Cadbk  or  iLLNMaa,  wasH  Adhissibls.  — In  ao  aotioa  by 
a  kaabaoct  to  tMover  damage*  tat  th*  aiekngM  of  lb  wif^  all^Bd  ta 
hare  been  oasaad  by  her  being  aot  aff  tfa*  traia  by  th*  defondant't  atr- 
Tanta  before  it  reached  the  atatioa,  the  following  teatimony  giTcn  by 
her  on  the  trial  ia  competsnt  and  admisailile:  "  I  know  of  nothing  elaa 
that  ooald  have  caused  my  illneaa  tneept  the  expoanre  to  which  I  waa 
inbjected  on  tlie  morDJDg  when  I  got  off  tha  tnio."  PuBtMKi  P.  Ow 
Co.  V.  Smith,  3S6. 

7.  Seconpart  EvntmoB  w  Ctmi— -ii or  WamifM  la  adnitt«d  on  tb*  the- 
ory that  the  original  cannot  be  prodnced  by  the  paity  by  whom  tba  «*i- 
deoca  ia  offered,  wiihia  a  reaaonabl*  time,  by  the  exeroiaa  of  reaaonaU* 
dihgaao*.      WItmmm  t.  Ifartk  Paafe  B.  R.  Co.,  13S. 

5.  SBCOHDARTEviDtxcBOii  Wftmaa  —  RaAWNABU DiuotNO lo Psoocu 

ORiailfAU  —  A  party  leeking  to  introduce  aeooudary  evidenoe  of  a 
writing  alleged  to  be  lost  or  deetroyed  muat  ahow  that  bo  baa  in  good 
laith  exhausted,  ia  a  rMsoiuUiie  6mge*m,  all  aourc**  of  information  and 
meana  of  dUcovery  wbioh  th*  natare  of  the  case  would  oatarally  aof- 
gMt,  and  which  were  aocoaaible  to  him.  Ifueniaa  v,  ifortk  PaeiJSt 
S.  B.  Ck,  lU. 
1.  SiooNDABT  EvmaNOB  OF  WiUTiifa  —  Dbobh  o>  DiLjamca  Requikkd  ta 

may  a»a*,  in  ao  affiirt  to  prodnua  an  original  doannent  alleged  1*  bs  lort 
or  daatroyad,  ia  order  that  •eoondary  erideaoa  of  ita  contanta  may  be 
admiiailila,  dapsnda  npon  the  oharaotar  and  importane*  of  tha  Amo- 
maat,  tb*  parpoM  for  whioh  it  is  eipaoind  ta  lie  naad,  and  th*  flaoa 
where  a  paper  of  that  kind  might  aaUirftlly  be  Mappnied  to  ba  fbaod. 
II  tbe  document  ia  valuable  and  importnot,  a  more  diligeot  »iiiJi  ia  re- 
qaiivd  than  if  it  ie  af  little  or  no  valne.  and  so  the  parpoaa  for  whieb  it  i* 
pnipaaad  to  aae  it  baa  an  important  bearing  in  determining  th*  deforce 
•f  diligewie  required.  Waemtm  v.  NorA  PmeiJU  R.  R.  Co..  135. 
10i  SaooiiiiABT  BviDiNO  OF  Writiho  OanuDB  or  Stats.  —  Whara  1h«  da- 
feota  ia  baaed  npm  an  alleged  contract  in  writing,  the  exeaotion  and 
oontanta  of  which  are  deaie'l.  proof  tliat  it  in  in  the  poawesion  of  a  per. 
ana  ontatda  the  ata4e  will  uvt  uliait  Msoudary  ■videnca  of  iu  omlaiit^ 
ta  tha  ah  IBB  aa  «f  |ri«ot  that  proper  aOort  baa  Wen  mad*  to  obnin  tba 


tu 


OTM^  Jivftt  ntctfm  Ma  Mi  Oh^  iWBk 

IL  SviDuioB  CoiivmMr  m  smsmgr  Enmam 

^  ■iiiBmil  iffliiait  rfci  itfiaJMl  ■■  wipiul  to 

—AitHM  1^  apyMtiitifla  laailBd  by  |iiyr  MrtiBHiMiL    Con- 

1&  CuHDMft  l^w  — CPiiM<m  M  Mil— ML— A  •Mf«Mi»  wmkm  by 

Wv   MvBBMi  sV  BIB  WmwKKfmOmt^W  CKSIDBHBVHD   vFBvBW  MIBk  iHHBBSCl  OK 

ii»  li^a  ffiglit%  «r  Mm  aid oC  coQiiariraiid  ia  tka  pmmmm^i  Hmm  to 

th0  chqr  pnfi«M  vadav  IfaMala  hmI  Imt  of  hit 
Ml  his  triiil^  »  Aha  ateoMs  af  f  roof 
iiifwaia  WM  Ml  aaida  aadl«  tha  in. 

ay  OMn88iami--Bolaaa  tha  awfea- 

wtvB  Iraaly  mmk  vctbatuily 
adnitM,  Iboy  ahoald  ha  nied  apaai  hj  tba  aauit  and 
Jmry  with  groai  oaotiao.  <7e;fca  ▼*  AM;  62S. 
M.  C^mni AC  Law  —  CoavManma  •—  Paaamcnioii.  —  Whta  tha  atsfoitioa 
dt  aa  acaaaad  haa,  in  tha  flrat  iattawat^  bean  nuida  antler  illegal  infin* 
anoei^  taoh  inflaencea  will  be  preenmed  to  continue  and  aalac  all  anbte- 
qaeat  ooafaaaioaap  anlaaa  the  aontrary  ia  dearly  abown.  C^m  t.  HUxUt 
iSS. 

laa  Ahimals,  1;  Aftsal  ani>  Eaaoit,  17;  Cabhisbr,  f;  ODRFfmATiOMa,  14| 
OknjBSs,  S;  Citniiif al  Law,  •;  DatM,  h;  DaFoamoifB;  KLaonoaa) 
HfOHWATB,  i;  HCSBAND  AlTD  ffVK%  •;  Imcwt,  1,  2;  IiiaamAiioB,  6,  % 
19;  JvBOMairr,  8,  \^  18-20,  24,  2i;  Libkl,  2,  8;  Marriaos  ans  Di* 
▼OBOB,  7;  KaoLTGKiroa,  12,  19;  Nobsabci^  1}  Railroad  OMOAJUBi^ 
4  6^  12;  Ratb;  WrrR] 


EXCESSIVE  DAMAGES. 
8aa  Kbw  Trial;  Railroad  CoMPAMmi  28b 

EXECUTION. 
Saul  —  A  JoDaicmifT  Grrditok  FvRORAaDm  ia  aw  Exaoui 
HOB  Saia  b  Chararablr  with  noikse  of  all  irregalafitiaa  ia  the  pro* 
aaadjnga     8mMk  ▼.  Hundom^  648. 

8L  XxBoanov  Siaxr  bm  Ma«sr»  when  the  property  aold  ia  aaaoaptible  of 
division,  and  a  amaller  portion  would,  if  offend,  have  aatiafied  the  debt, 
ii  iffragnlar,  and  Ihe  aale  will  be  aat  aaida  ia  aqaity.  tiwiUk  v.  Hmntooit, 
844 

H  BxBODnoB  Salb.  —  AasiaNRxs  of  thb  Crbtifigatb  or  a  Salr  Made  to 
nn  Plaintifb  aeonpy  the  position  which  be  aconpieU,  and  are  affected 
by  irregalaritiea  by  which  he  ie  affected.  Especially  are  they  efaarge- 
aide  with  notion  of  all  mattera  which  they  might  have  ascertained  by 
azaouaing  the  proceedings  and  pablio  reoorda  apon  which  their  title 
reated.    Smiih  v.  Hunioon^  €46l 

4  EzBOunoN  Salb.— Wbilr  Orosb  Ibadrqoaot  or  Pri^b  AlokbAi  not 
aaiiieiout  to  avoid  a  aala  nader  jndiaial  proeaa^  It  will,  whaa  aaaj^ined 
with  irregalarity  ia  niakiag  the  aale,  ^  ^'^•B  aUi^  ctnmBiataiioaa  indi* 
aating  nnlairaeaa  or  fraad^  fnradah  anAoiant  graoad  lor  e^aitaUa  inter 
foastioQ.    BmMk  r.  tiwUoom,  844 
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^  Amsndmmt  of  am  OFnoBB's  RiTcrur  of  a  Lktt  will  mm  Allowi» 
AS  AOAIN8T  A  Orantib  whow  deed  WM  made  for  the  pmpoee  of  delay- 
ing and  defrauding  creditors.    Jackaon  t.  Btlen^  76fi> 

t,  AxKNOiUNT  OF  All  OfFiOBB*8  RsTuaN  OF  A  Lbvt  after  it  baa  beea  re- 
corded will  not  be  permitted  if  the  rights  of  intervening  boma  fid/t  pvr- 
eliasers  are  thereby  impaired.     Jackaon  v.  EMen^  760. 

7.  AlfSNDMSNTB  OF  THB    RbOOBD  OF  AN    EXTSNT  OF  LaND8  V9DES    EXB- 

cunoir  are  permitted  irrespective  of  the  lapse  of  time,  if  in  conformity 
to  the  facts  and  not  prejadicial  to  the  rights  of  third  persons  acquired 
hona  Jide  and  without  notice,  but  are  denied  if  strangers  haro  in  good 
faith  for  a  Taluable  consideration  become  vested  with  the  titles  bocanse 
their  equity  is  equal  to  that  of  the  creditor.    Jack$tm  v.  BiUn,  76S. 

8.  Amsndmbnts  arr  Allowrd  or  Disallowbd  as  may  best  tend  to  the 

furtherance  of  justice.     Jackmon  v.  BaUn,  766. 

9.  SiLBOtiTiOM  Sals— Ck>MyBTAMCK  of  Porohasbr's  Imtbrbstt  —  Bffbct 

OF  Shbriff's  Dbbd  to  Grantbb.  — The  sale  of  a  purchaser's  interest 
in  land  acquired  by  him  under  execution  sale,  before  the  expiration  of 
the  time  for  redemption,  operates  as  an  assignment  of  the  sheriff's  cer- 
tificate of  sale,  and  the  subsequent  execution  of  the  sheriff-'s  deed  to  the 
execution  purchaser's  grantee  veets  in  him  a  perfect  title.  Laomard  v. 
Fiynn,  fiOO. 

10.  Varianob  bbtwbbn  a  Jitdombnt  AiTD  Air  ExBCUTioii  does  not  render 
the  latter  void,  if  it  is  shown  to  be  intended,  issued,  and  enforced  as  an 
execution  upon  the  former.    Anderaon  v.  Qray^  696i. 

11.  Qroumds  for  Quashing.  —When  the  execution  under  which  a  sale  is 
made  is  defective  in  failing  to  follow  the  judgment  in  every  esaential 
particular  except  the  names  of  the  parties,  and  the  fact  appears^  unex- 
plained, that  the  amount  realised  at  such  sale  was  only  about  one  half 
of  what  the  property  brought  at  execution  sale  a  few  months  previously; 
the  execution  will  be  quashed,  and  the  sale  set  aside.  It  is  beyond  the 
disurotion  of  the  trial  court  in  such  case  to  amend  the  exeeution  and 
confirm  the  sale.     Flini  v.  P/i^pps,  124. 

See  Equity,  5;  Judgmbnt,  2,  8;  LnirrATioir,  2. 

EXECUTORS  AND  ADMINISTRATORa 

1.  Statutb  of  Limitations  as  1>bpbnsb  — Trubtb.  —  Where  a  person  dur- 

ing his  lifetime,  as  executor,  stands  in  the  relation  of  trustee  to  a  fund, 
and  cannot  plead  the  statute  of  limitations  in  respect  thereto^  his  repre- 
sentatives, after  his  death,  stand  in  no  better  position,  and  cannot  plead 
the  statute.     Fox  v.  Tay^  474. 

2.  Trust — Statutb  of  Limitationb.  —  Where  an  executor  receivee  funds 

belonging  to  the  estate,  and  gives  his  co-executors  a  note  secnred  by 
mortgage  for  the  amount,  he  is  a  trustee  of  the  fund,  and  the  statnts  of 
limitations  does  not  run  in  his  favor  until  he  expressly  repudiates  tlie 
trust;  nor  does  the  fact  that  he  was  appointed  in  a  foreign  jurisdiction 
affect  his  relation  as  trustee  to  such  fund  received  within  the  jurisdic- 
tion where  the  trust  is  sought  to  be  enforced.  Fox  v.  Toy,  474^ 
Jb  AonoK  TO  FoRBCLOSB  MoRTGAGB  BT  FoRxiaM  ExBOUTOR.  —  Where  a 
foreign  executor,  as  trustee,  has  taken  a  note  and  mortgage  from  his 
co-executor  for  a  fund  received  by  the  Utter  as  belonging  to  the  estate, 
he  may  maintain  an  action  to  recover  the  fund,  and  to  foreclose  the 
mortgage  as  mortgagee,  without  taking  out  letters  testamentary  in  the 
jurisdiction  where  the  mortgaged  property  is  situated.    Fox  v.  7V%  474* 
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4.  Aoooumnro  wt  fkmnoH  Bxicutob.  —  Wh«rt  tii«  aw  eli  of  aa  asUU 
■itutad  within  th«  jaiiadiction  oome  into  the  hands  of  a  foreign  ezecn* 
tor  whOo  reaiding  within  that  jnriadietion,  by  rolnntary  payment  or 
adminiatratioiiy  be  is  bonnd  to  aoojiint  for  them  in  the  domioiliary  ju« 
fiidietioa.    Fern  t.  SToy.  474. 

EZEMPTIONa 
See  Stati,  S. 

BXPERT  EVIDENOK. 
See  BviDXMcn,  8L 

FEES  AND  8ALARIBS. 
See  CoRPO]fcATioif8»  6w 

FIRS  INSURANCE. 
See  I]i8i7SA50B|  1-86 

FISHERIES. 

!•  Sacb  Natton  has  thb  Right  to  Control  FrsHSBiis  on  the  open  aea 
within  a  marine  league  from  the  ooast»  and  within  bays  wholly  within 
ita  territory  the  headlands  of  which  are  not  more  than  two  marine 
leagues  apart.     Commonwealth  t.  Manchenter,  820. 

1  JcrsisDicnoii  ot  Statb  otbb  Fishbries  m  Sbas  and  Bats  Adjaocnt 
TO  nuiB  Coasts  or  wtfhin  thur  Tbrritort  extends  to  the  same 
distanee  as  the  jnrisdiotion  of  the  nation  orer  aneb  seas  and  bays. 
Henoe  eaeh  state  may  regulate  the  fisheries  within  snch  limits,  subject 
only  to  sueh  powers  ss  Congress  may  exercise  in  the  regulation  of  oom- 
meroe,  foreign  or  domestic.    Commonwealth  r,  Mancheater,  820. 

l  JuBisDicnoN. — Tbb  Rbqdlation  or  Fishbrirb  within  thb  Tbrrito- 
RIAL  Lnim  oy  a  Statb  is  not  a  regulation  of  commerce,  and  the  con* 
trol  of  such  fisheries  is  not  included  in  the  grant  to  Congress  of  the 
power  to  regulate  commerce.     Commomoealth  r,  Manchuler,  820L 

4  TiDH-WATBRa  AND  F18HBRIB8.  —  Esob  atatc  owns  the  beds  of  all  tide- 
waters  within  ita  jurisdiction,  unless  they  hsTc  been  granted  away.  In 
like  manner  the  states  own  the  tide-waters  themaeWes  and  the  fish  in 
thMn,  so  far  as  they  are  capable  of  ownership  while  running.  Each  state 
hfta  the  right  to  appropriate  the  tide-waters  and  their  beds  to  be  used 
by  ita  people  as  a  common  for  taking  and  cultivating  fish,  so  far  as  it 
may  be  done  without  obstructing  navigation.  CommonweaUh  t.  Jfmi- 
ektoter,  820. 

8.  JvBiSDienoN  or  Admiralty  and  or  Statb  Courts.  — The  grant  of 
judicial  power  to  the  United  States,  in  oases  of  admiralty  and  marine 
jurisdiction,  dnea  not  affect  the  jurisdiction  nor  the  legislative  power 
cf  the  states  over  so  much  of  their  territory  as  lies  within  the  limits  of 
the  state,  though  it  may  be  a  part  of  a  sea  or  bay.  Therefore,  the  legis- 
lature may  provide  regnlations  respecting  fisheries  within  the  state,  and 
anthorise  ita  courte  to  try  and  punish  persons  who  violate  such  regula- 
tions, provided  such  fisheries  are  within  a  marine  league  of  the  coasts 
or  are  within  a  bay  the  mouth  of  which  is  not  more  than  two  leagues 
in  width.     Commonwealth  v.  Manehettert  820. 

1  JuRiBDicnoN — Intrrnational  Law  —  Fishbribs.  —  As  between  na- 
tions, the  minimum  limit  of  the  territorial  jurisdiction  of  each  over  tide- 


968  Ihdsx. 

Against  bb  property  to  assist  in  paying  for  siieh  improToment;  and  ha  Is 
also  estopped  ^m  qnestioning  the  legality  of  saoh  tax,  wbether  it  is 
legally  Talid  or  not.    Siewari  r.  Board  qf  Cummiwmerat  746. 

1   IXJUMCnOH  TO  RiSTftiLIII  COLLBCnOfI    07  ILLEGAL    TaX  —  EbTOFFKL  — 

Impsotkiukt  07  CouMTT  RoAO.  ~  A  land-owner  who  signs,  eironlatea, 
and  presents  a  petition  asking  for  the  iinprorement  of  a  oonnty  road 
oontigaons  to  his  land,  who  lives  in  the  rioinity  and  is  preaent  at  tioMs 
as  the  work  progresses,  and  who  knows  that  the  petition  is  not  legally 
snffioient  to  anthorisse  soch  work,  b  estopped  from  asserting  its  illegality 
as  a  ground  of  obtaining  an  in  junction  to  stay  the  odUecttoa  of  a  tax 
levied  on  his  land  to  assist  in  paying  for  such  improTement,  SUwart 
T.  Board  of  ComamiuUman^  74G. 
l  BsTOpPBL  —  iMTBOTBif  Birr  OF  CouHTT  RoAD.  —  A  Isnd-owner  who  ac- 
tively aids  inproonring  improvements  to  a  oonnty  road  oontigaoos  to  his 
land,  and  aooepts  ths  benefit  after  the  improvement  is  made,  is  estopped 
to  qnostion  the  validity  of  the  proceedings  under  which  the  improve- 
ment was  made.     Stewart  v.  Board  qf  Commiuioner»,  746. 

4.  KEOLiOBii<n  —  ByiDsncB  ot  lyjURixs  to  Othbr  PsBaoKs.  —  In  an  aetiixi 

for  injuries  resulting  from  an  alleged  defect  in  a  highway,  where  the 
question  at  issue  is  whether  the  defect  rendered  the  highway  unsafe  for 
travelers,  evidence  that  other  persons  received  injuries  from  the  same 
defect  is  not  admissible.     Bremner  v.  InhabUanU  ufNewauUB^  788. 

8ee  Akimals,  S. 

HOMICID& 

XmnuoTiOHS  to  a  Jitrt  that  Thrt  most  m  SATisnn>  from  m  En- 
OBVOB  that  the  killing  was  done  under  an  honest  belief  on  the  part  of 
the  defendant  that  it  was  necessary  to  save  himself  from  death  or  great 
bodily  harm  is  erroneous,  if  the  accused  is  on  trial  for  murder  and 
claims  that  the  killing  was  in  self-defense.  It  is  sufficient  that  tiie  jury 
believe,  from  evidence,  the  essential  facts  of  his  defense,  and  thej  may 
so  believe  though  such  facts  are  not  shown  to  their  satisfaction.  Wa^ 
cater  v.  People,  683. 

HUSBAND  AND  WIFE. 

1.  Purchasb  bt  Husband.  —  Rbsultino  Trust  nr  Fator  ov  Wifs  is 
created  where  a  hudband  agrees  to  treat  the  wife's  money  as  her  sepa- 
rate estate,  and  invests  it  in  land  for  her  benefit^  taking  the  title  in  his 
own  name.     Beam  v.  Bruifjerii,  59. 

5.  Witb  Joining  Husband  in  Warranty  Debd  of  ho  Land  NorBBforrBD 

FROM  AssBRTiNO  Aftbr-acquirbd  '  TiTLB. — A  married  woman  whe 
unites  with  her  husband  in  a  warranty  deed  of  his  land,  merely  for  the 
purpose  of  enabling  htm  to  pass  the  title  free  from  her  inchoate  right  of 
dower,  is  not  estopped  from  asserting  in  her  own  favor  an  after-ac- 
quired title  to  such  land.  Sa^ford  v.  Kane,  602. 
t.  Trust  in  Favor  of  Marribd  Woman  —  Oonvbtancb  bt  Husramd 
Alonb — ADVBR8B  Possession. — Where  land  is  conveyed  toatmstes 
for  the  sole  and  separate  use  of  a  married  woman,  and  the  husband  sub- 
sequently conveys  the  same  by  deed  executed  by  him  and  his  wifs^  in 
which  her  name  only  appears  in  the  attestation  clause,  and  in  which  no 
reference  is  made  to  the  trustee  nor  the  trust  estate,  the  deed  is  thai 
of  the  husband  alone,  and  does  not  convey  the  title  which  is  vested  is 


ffBAUP. 

iBtftniBaBHn;  1,  2, 

FEAUDULEKT  GONVEY 

Wmk^amtjmrr  VtmwwrAmm  nmrur  fivBMui 
BoMaqomr  'OKmnoM.  — lA  ▼okmUfy  m 
iRiabuid  ito  hv  <wif«,  'wiCh  Intsnt  to  pkoe 
VMMh  ^t  wedHors,  is  Ynradatont  (maid  v«id'tt 
wWumt  aoiioe  of  th*  WMveymnot,  wid  ^e  i 
Im  niliw  t«  him.    Jfar«MI  v.  iM;  108. 

8m  Cobposation8»  3;  Exscimoit/I     I 

FDTURBS. 

Bm  Vmmbjmbs,  19,  '20;  Cedcinal  liAir,     I 

OTFTB. 

GUARUAN  AHB  Wi 

L  OvAmDiAK  Dspoamxo  MoNvrs  m  hm  0? 
CwnuT,  without  any  ear-nmkrorrMUtia  to     i 
«l  Jiii  wacd  or  m  trnot  fanda,  most  snffer  aq     i 
fuloM  of  tho  bank*    The  rale  it  the  eame  i 
.doo ilia  ward»  •a^piardiaa  received  a  certifioi 
om  order.    Baoik  t.  WWantom.  ^M3. 

OuASDiAif  .AD  liiTBic.—* After  in;     i 
with^prooeev,  the  soit  oannot  be  fartl 
witil  ^jaartiiaii  ad,  OUm  ia  ^pointed.    Xe^ 

See  IvwAxn,  1,  S. 

iOUARANTT. 
iao.Biu«  'MID  Kon^  I, 

fiuLAIiXBb 
See  DiSDi;  Bnyduoi  Wi    i 


BABBAS  OORFU& 


HAWJCESa 
See.BsMiUB. 

HI0HWAY& 


«lM0hiload.toihoinoyprevttinaai.ol»aoouaty  I  i 
osd  iRkoie*^  a  .wiUiog  and  aetivo  .oonaeatiog  i  i 
.is  aMBl  ontitled  rto  aa  .i^joaotioa  to  at   | 


I.   EviDBKX.  — On  4h«  trU  ofk  AarfiW'fai 

— iinlfceeiM^iiiiH  ei  VM ■oritankmfi 

J^rvk,  141. 
t  Stimmm.— On>aUi>gt4  «ritk  awMt  Mn>««  U aanioUd  ■aHiaMeoc- 

roUinitcd  evuiMoe  ■(  Uta  frvMcatrix  aloo^    Anii  v.  y«n<>,  Itfl. 
I.  iHPicnnwT  ohu^Bg  ibmM  wmH  allag*  tkaC  14a  ait  akiigid  «h  thr 

jvitft  Mtai  UdhiutbB.     nutct.  Janit,  14L 
Bm  Ru«, 

INDICTMBNT, 

nrpANTS. 

I.  JinwMCNT  lOATitn  AK  IWANT  DBrmDAffT  VAinivr  PBorBn.T  vm  Rmx- 

DSRBD  IK  A  CrVIL  ACVIOX,  DKLEM  Hi  BAS  A  OVAKDIAH  Who  111^  d*> 
f«Iia  in  Vu  1>Aalf.     JuAnsm  v,    ^amAcwM,  858. 

S.  TBOUOH  AV  IxrAKT  DkPENDAHT  is  RsFREStNTED  AT  TBI  TkIAIi  OV  A 
Oltn.  AOTKOI  BT  BIB  TATRRti  AltD  MOTHER,  And  by  ooniiMl  eiKiAnytd 
bj  tbem  on  hla  lialiair,  l!hi>  will  not  rander  immAteriil  dia  arror  of  th* 
oonrt  in  pirmitting  the  cau  to  l>a  triad  wbaa  Uw  defendant  waa  not 
repreiented  1>j  a  ){uaWlian,  and  a  jndgtnent  agunit  him  mart  ttiMfon 
be  reTSrwd,      Johwtn  v.   WaUrhount,  S5S. 

X  Rsiju«>  BT  SlnoR  iKTALTD.  —  K.  Teleue  bj  a  mioor  of  a  eanie  of  a«6«a 
cannot  ba  KiTea  affect  Inrthor  tban  to  compel  him  to  allow  for  tin  oMi- 
■ideralion  thereof  ia  oaae  iX  •  reoorerjr  bj  tiim.     Boot  *.  Hiyaal, 

an. 

A.  IlTTAitT  n  LlAsu  to  •  person  w^o  dtacharget  m  lUIAHty  «t  tfcr  (nbtnt'B 
ragneat  lor  Deocanrisa  fumisbed  Co  him,  bnt  the  amonnt  of  tba  liabUitj 
li  nMtolm  moMnred  bj  Ae  AmcnDt  paid  or  the  eontraet  prie^  bat  la 
United  to  inch  sum  aa  appein  Co  be  a  reaaonabla  oompeniaftion  t«r  the 
ueoennriga.     ^fgart  t.  Rch,  780. 

f.  Varum  —  NBcnsABHS.  —  Eipeusea  of  an  infanft  %aai4  while  Bttsnd- 
ing  adboet  may  be  regarded  aa  nacenariea.     i^gort  t.  SiA,  7S0. 

SmOdajuiuji  AXD  Waicp;  Nxoi.u»nc^  B,  10,  18;  Uaxxk  ab*  Sxktab^ 
11,  li-lBi  Fassmt  aju>  CaiLB. 

■M«iP0Tfm  TO  Vtat  Couaontm  «r  Illhai.  Tax— 

MX  IvsnHiTiWM.  — A1lken|(b  natabite  way  (p**  ■* 
tional  ramedj  to  a  tax-piiyar  to  prevent  the  oolleotion  of  a  tax  iUigally 
•aaaMod,  jst  if  It  ta  abu  n  a  Aatlfae  prfnoijilea  of  eate^ipel  ap^lT  agaiuat 
the  tax-payer,  tfao  jariHlictioD  oonremil  by  the  itatote  i«  to  ba  as«r< 
■iaad  apon  eqaitabto  prinai^lBa,  and  tta  tax-payer,  ia  ordor  to  ba  «Bn> 
IM  to  Ml  iDJunoLw*^  Buuc  axbiluC  a  cbm  vMoh  will  «atitU  biia  t*  ikv 
•fMtaUaMlkfdamaiuM.  Miaaaii^.  Baard^Oommimitm^H^ 
Baa  UMaiTAnb  1.  B|  bAns-tujan  *-!• 


Sm  COKKWATIOMI,  1 


JNSTBUCaiOKS. 
MmniBPtti.  GoBMJiMDONi;  Vmaummn,  4 

!•  'OmormutfriOK  cv  'Cortract.  — A  contract  ol 
'preted'the  «ame  as -any  other  contract,  and 
ordinary  Hignfficatioo,  the  object 'being  toA» 
tmt  of  the  f  ai^ieq,  to  1)e  gathered  from  th 
light  of  Borrounding  chrcamstancea,  in  eonte 
■apposed  to  contract.     Renshaw  t.  Missouri  i 

*1L  'CoNimrvcmoH  ov  Pouor.  — IHiere  the  laogi 
may  1m  understood  in  more  senses  than  one, 
'Vtronj^ly  against  the  insurer.     If  Chere  is  no 
tnthe  language,  it  must  "be  construed,  like 
ingto  the  intention  of  the  parties.    Raalan  if 

%  GoNSTRuonoR  07  PouOT.  —  An  insurance  po 
loM  or  damage  by  fire,  without  qualification, 
dl  Hres^  liovrerer  origmatiug,  and  all  daniag 
libanuster.    Renshaw  t.  Mvuouri  Stale  ftc  Jut 

HL  XkmSTuvcnov  of  Contbact.  —  Fire  insura 
strongly  construed  i^ainst  the  insurer.  JRei< 
Till.  tV>.,  904. 

4l  Surtxt  ard  Diao&ak  Aa  Evidencb  or  Hep 
policy  of  fire  insurance  provides  that  Tor  fur 
is  hereby  made  to  «n  application,  surrey,  an( 
iihe  policy,  and  declared  to  be  a  warranty  on  1 
lact  that  such  survey  and  diagram  were  not 
poliqy  was  delivered,  while  it  may  have  depr 
%  warranty,  does  not  destroy  their  effect  as  e\ 
ol  facts  made  as  an  inducement  for  the  .issu 
■uch  evidence  they  are  admissible  on  the  issu 
policy.     Rankin  v.  A  moMon  Ins.  Co.,  460. 

C  BUBVBT    AND    DiAORAM     AS     EyiOSNCE    Or  H 

action  on  a  policy  of  fire  insurance  made  pay  a 

insured,  and  containing  a  provision  that  a  s'ur 

to  therein  are  made  a  part  thereof,  such  cred 

survey  and  diagram,  cannot  object  to  their  ir 

.representations  inducing  the  issuance  of  the  j 

{hey  were  signed  "hj  a  person  not  authorized  1 

insured  property.     Rankin  v.  Amazon  Ins,  Co.^ 

X  Clause  in  Polict  or  Insurance  Hefekring  * 

Exist  I^ugatort  wher.  —  Where  conditions 

relating  io  misrepresentations  or  concealmec 

loocupancy  of  the  property  insured  therein  an 

to  aa  application^lan,  survey,  or  description, 

paper  a  part  of  the  policy  and  a  warranty  by  t 

fails  to  disclose  the  existence  of  any  such  pape 

to  it,  and  attempts  to  prescribe  its  place  and  e 

tract,  and  to  determine  the  consequences  of  m 

therein,  must  he  regarded  as  inapplicable  to 

therefore  nugatory.     A  llemania  F»  ^ns.  Co,  ▼• 
JUi.  8T.  Kef.,  Vou  XXIIL  -«1 


962  Indsx. 

%,  OoocpAScr  Of  Primises.  —  Where  a  building  occapied  by  a  tenaal  b 
insored  under  a  policy  prohibiting  the  yaoating  of  the  premieet,  and  the 
tenant  remoToe  two  daye  before  the  bnilding  is  bnmed,  while  the  in- 
eared  takes  possession  and  oocnpancy  one  day  prior  thereto^  and  lesvea 
a  person  in  charge  during  snoh  time  as  is  absolutely  necessary  to  obtaio 
and  remove  the  goods  of  the  insured  from  her  home,  seren  miles  away, 
which  would  have  been  completed  on  the  day  subsequent  to  the  fire, 
such  occupancy  by  the  insuretl  is  part  of  a  continuing  occupancy,  sod 
ber  absence  from  the  building  only  temporary  and  unavoidable,  not 
amounting  to  an  abandonment  of  occupancy  within  the  meaniug  of  the 
policy.     Doud  v.  CUkens'  Ins,  Ox,  263. 

f.  OoctrPANOT  07  PREHISKS.  — Under  a  policy  of  insurance  on  leased  prem- 
ises, which  contains  a  condition  prohibiting  vacation  of  occupation  with* 
out  the  written  consent  of  the  insurer,  a  reasonable  time  must  be 
allowed  to  carry  out  a  change  of  tenants  or  occupancy,  without  imposing 
upon  the  insured  the  penalty  of  either  an  intended  or  permitted  vacation 
of  the  insured  premises.     Doud  v.  CUixeM*  Ins.  Cb.,  263b 

lOl  Watchman— Neguobnci—Complianob  with  CoMDmoir.— Where 
loss  is  caused  under  a  fire  insurance  polioy  by  the  mere  fault  or  negli- 
gence of  a  watchman  employed  by  the  assured,  and  without  frand  or 
design  on  the  part  of  the  latter,  it  is  within  the  protection  of  the  polioy; 
bat  to  entitle  the  assured  to  recover,  it  must  appear  that  ha  has  in 
good  faith  employed  a  watchman  to  perform  the  duties  reqnirod  by  the 
terms  of  the  polioy.    Rcaikm  r,  dmam>m  Ins.  Ox,  4M. 

11.  Watohhan  —  NoN-ooMPLiANCX  WITH  CONDITION. — A  man  employed 
to  watch  in  the  daytime,  and  who  is  permitted  to  sleep  at  night,  is  not 
a  watchman  at  night,  within  the  meaning  of  a  fire  insurance  poliqy  pro- 
viding that  a  "  watchman  shall  be  employed  by  the  insured,  to  be  in 
and  about  the  premises  day  and  night.**    Rankin  v.  Amawon  /ns.  Ox,  4$0. 

ISi  Haiardous  Astiglbs.  —  A  polioy  of  fire  insurance  prohibiting  the 
storing  of  hazardous  articles  in  the  premises  will  not  prohibit  keeping 
them  for  sale  therein.    Benshaw  v.  Missouri  8taU  tie.  Ins.  Ox*  90i. 

18.  Explosion  as  Affbctino  Liabiutt  op  Insurbb.  —  Under  aa  unquali- 
fied policy  of  insurance  against  loss  by  fire,  an  explosion  whioh  is  the 
result  of  an  antecedent  fire  in  the  premises  will  not  afiect  tho  liability 
of  the  insorer  for  the  loss,  though  the  prinoipal  damage  resolted  fron 
the  exploeion,  and  not  from  the  fire.  It  makes  no  differenoe  whether 
the  exploeion  was  caused  by  accidental  fire  being  oommunioated  to  eoal- 
oil  or  gasoline,  or  whether  it  was  eaused  by  a  gas-jet  ooming  ia  oontaet 
with'  inflammable  gas  mixed  with  atmosphere^  which  had  eoeaped  and 
filled  the  room.    Renskaw  v.  Missowri  State  etc  Ins.  0<k,  90L 

14.  Hazardous  Usb  of  Building  —  Oasounb  and  Coal-oil  not  Habard- 
ous.  —  A  policy  of  insurance  prohibiting  the  premises  from  mse  for 
carrying  on  a  business  denominated  hanrdous  or  extrahasardons^  er 
for  stcnring  therein  articles  so  denominated,  is  not  avoided  by  nsing  saeh 
premises  as  a  retail  grocery  store,  where  gasoline  and  ooal-oil  are  kept 
for  sale  at  retail,  in  the  absence  of  a  schedule  of  %hat  should  be  denuoi- 
inated  a  hazardous  business,  or  hazardous  articles  attached  to  or  in- 
cluded in  the  policy,  or  of  proof  that  it  was  not  customary  to  so  keep 
gasoline  and  coal -oil,  or  that  the  insured  knew  that  they  wero  prohib^ 
ited  under  the  terms  of  the  polioy;  and  the  burden  is  on  Urn  uwnrer 
to  show  these  facts  in  case  of  loaSi  Jftntkam  ▼•  Missomi  AMi  ^$e.  htk, 
ax.90i. 


Indbx, 

lAi  TJvwonsBXD  BmLimrai  -^Pbesuicption.  — 
dasigDed  for  carrying  on  a  mercantile  Iniai 
for  use  as  a  residence  above,  ia  inaured  di 
permiaaion  given  to  complete  it,  the  insun 
known  that  the  bnilding  might  be  oocapiec 
atore  and  reaidenee,  and  that  each  atore  t 
line,  coal-oil,  matches,  and  all  articlea  of  i 
the  boainess.     Benahaw  r,  Mi^wwri  State  etc 

10.  OoNDinoH  nr  Ih8ubarcb  Poliot  against 

ONLY  RbTBR  to  CHA2IOB    DURIMO    TSRM  0 

a  policy  of  insurance  that  it  ahould  becom< 
posaeasion  of  the  property  insured  mast  be 
ia  the  posaeasion  during  the  term  of  the  ] 
before  the  application  for  the  policy.    Al 
610. 
17*  OoMDinoir  im  Insubamgk  Poliot  RBQaiRiM< 

VUOABLB  TO  SaLBS  TO  PaRTNBRS  OR  JOINI 

a  policy  of  insnranoe  requiring  notice  to  be  j 
contract  to  aell  the  property  insured  must  I 
tracta  of  aale  between  the  insured  and  th: 
application  to  contracta  between  the  insure 
transfer  of  their  respective  interests  as  parti 
at  leasts  as  the  party  aellinp^  retains  an  ini 
erty  insured.  AUemania  F,  In».  Co,  t.  Peti 
IS.  Proov  Of  UsB  TO  Which  Bvildino  is  Pit 
lor  the  loss  of  an  insured  building,  if  it  doe 
was  pot,  bat  questions  are  asked  and  ruling! 
that  it  waa  used  aa  a  retail  grocery  store,  in 
matchea  were  kept  for  sale,  it  will  be  taken 
ing  waa  used  for  that  purpose  at  the  time  c 
aovn*  8CaU  etc  In».  Co.,  004, 

c  It.  Etidbncb  to  JusTorr  Vkrdiot  ov  Loss  bt 

«  cover  for  the  loss  by  fire  of  an  inanred  bu 

which  waa  need  aa  a  retail  grocery  atore,  in 
matchea  were  kept  for  sale,  if  it  appeara  thai 

,  were  burning  when  they  fell,  directly  after  i 

i,  on  the  night  of  ita  deatruction,  though  it  do< 

(.  burning  in  the  atove,  or  a  gas-light  or  othe 

iime,  while  one  witness  saw  a  bright  light 
the  atova,  and  another  heard  a  cry  of  fire  j 

^  aion,  while  othera,  passing  prior  thereto,  ss 

amply  sufficient  to  justify  a  verdict  that  a  1 

y  building  previoua  to  the  explosion.    BeuMht 

■j  COmf  904. 

ML  PowBB  07  Subaobnt.  —  Where  a  general  ii 

,  aubagent  to  receive  premiums  from  and  to  fi 

the  insured,  the  acts  of  the  subagent  are  reg) 
era!  agent,  and  persona  dealing  with  auch  sni 
of  the  extent  of  his  authority  by  the  nature 
him.  Ombbe  t.  North  CaroUna  Heme  ine,  d 
n.  Waitbb  bt  Aobnt.  —  An  insurance  agent  a 
iasue  policiea  has  authority  to  vf^^^  ^7  P^^ 

\  sued  by  him.    OrubU  ▼.  NorH^  (Jiki-o^imi  Hovr^ 


S2.  Wmuvmlov  Waarmsnam  bt  Abjorsb.  —  WImm,  4Jter.«  ii%4h0 
JMtT  of  the  inauMBM  ooippmy  joiiu  the^agwita  of  .ochflr  •onipanwtB  in 
4UI  offiort  to  «4JM*  tho  lo«»  roqaiTOT  Ae  pvodaotion  of  the  books  of  tho 
inaifod  for  msMmnutJUoa,  mtkm  for  iic^oicao  from  -tbo-tuae  ha  woat  into 
Imoinooi,  or  for  dnplioateo  booanoo  of  their  doitruetioo,  ond  4»l>jeots  to 
paying  !tbo  loio  ^mly  on  the  grooAd  ihot  ho  cannot  «gree  with  iho  in- 
oaaed  m  Aothoamoont,  «uid  offuo  to  pay  his  ^nfoAiaa  of  iho  Ion  m 
estimated  l]Qr-hijn,  tho  oompaiiy  is  ootoppod  from  iniiistiag  JipooA  for> 
feitaro  UyroMon  of  m  Jiroooh'  of .  any  ooaditiono.  in  -the  poii(|y  in  cofonnon 
to  taking  .additiooal  inoiunaoe.  OftMt  ▼•  Jfadk  Carglimn  tHarne  Jm»^ 
Oo.,  62. 

28b  Waivba  or  Vobmejtobm.  —  Whero,  with  knowledge  of  faets  oooBti* 
4ating  an  .allqgod  waiver,  ihe  inaoier,  throogh  hie  adjuster,  'legniree 
the  insuredito  f  amieh  an  invoioe  of  goods  destroyed,  proofs  of  loai,  or 
plans  and  specifications  of  the  building  burned,  or  to  appear  for<«Muni« 
■atioa,  saoh  aots  of  '4he  Aoljaeter'will  oonstitnte  a  waiver  4>f  iorlettuva 
for  faUuve  to  eeeun  written  iodoreemeats  of  additioaal  insncanoe  aa 
provided  in  the  poUoy.     OrubbftY.  Jloi-th  CanUua  lioamt  /as.  Cb.,  BZ 

i*.  Waiter  of  f  obvxitubi.  —  Where,  after  breach  of  oondition  in  an  in- 
snimnee  policy,  the  ineuner,  witii  knowledge  of  the  faots  oonstitnting 
the  breaeh,  by  his  eoodnot  leads  the  .insared  to  believe  that  he  still 
.reeogqiaes  the  validity  of  the  policy,  and  oonsidecs  him  proteoted  by  it» 
and  induces  him,  under  suoh  impression,  to  incur  expense,  he  wiU  be 
deemed  to  have  waived  the  forfeiture,  and  estopped  from  setting  it  op 
as  a  defense.     Ornbba  v,  Horth  CaroUna  Haou  /as.  Co,,  62. 

15.  Waiver  or  Condition  against  Additional  Insubancs  bt  Aoxnt. 
—  Where  the  insured,  holding  a  policy  conditioned  that  it  would  be 
void  if  any  4ulditional  insurance  were  Aaken  without  the  written  oon- 
lOent  of  the  eompany  indorsed  tbereou,  notifies  the  company's  subagent 
who  issued  the  policy  of  his  intention  to  take  ont  additional  insuranoOy 
and  such  agent  says  that  it  will  l^e  all  rights  this  will  constitute  a  waiver 
ef  ouch  condition  by  the  eompany.  OrubU  ▼.  North  Carolina  Home  Ima^ 
Cb.,62. 

tft.  Waivkr  bt  Assured — Ofhon  to  Pat  Loss  or  Rebuild.  —  Whero^ 
nnder  a  policy  of  fire  insurance,  the  insurer  has  the  option  to  rebuild 
or  pay  the  loss  within  thirty  days  after  completion  of  proofs  thereof 
and  after  receiving  such  proofs  asks  for  and  obtains  additional  and  cor* 
rooted  proofs,  without  objection  on  the  part  of  the  insured,  the  latter 
thereby  waives  the  right  to  maintain  that  his  original  proofs  were  oom* 
plete.     KeUy  v.  Sun  Fire  Ofice,  25i. 

87.  Arbitration,  when  Optional.  —  A  oondition  in  -an  insnranco  policy, 
providing  that  any  differenoe  of  opinion  between  the  insurer  and  the 
insured  «s  to  the  amount  of  loss  may  be  submitted  to  arbitration,  is  not 
a  oondition  precedent  to  commencing  suit  on  the  policy,  but  leavee  sr* 
bitration  optional  with  the  parties,  And  either  m%y  decline  to  arbitratOi 
CoHtutenkU  In*.  Co.  v.  WiUan,  720. 

tt.  Waiteh  or  Arbitbation  —  Eutoppel.  — Whose  a  oondition  in  an  in* 
suranoe  policy  makes  arbitration  of  loss  a  oondition  preoedent  to  suit^ 
«nd  the  insured,  after  loss,  demands  arbitration,  which  is  refnsed  by 
the  insurer,  such  refusal  oenstitutes  a  waiver  of  arbitration,  and  the 
latter  is  estopped  from  insisting  upon  arbitration  or  from  setting  ap« 
lailure  to  arbitrate  as  a  defense  in  an  action  to  Mooter  ite  loHi  Oomt^ 
mmUal  Imm.  Oo.  ▼•  WUmm,  72Ql 


SK  Kfctn'  InncnBifV4Tfoiv8  —  Rtescianoir.  — -V  ' 
repreaentations  in  m  fire  insurance  poUoy  are 
of  the  premiam  and'  notice  that  tbe  policy  ; ! 
mencement  of'8uit*ihereon,  operate  to  roerin  I 
Hankin  v.  Amazon  Ins,  Co.,  460. 

SCI  Sdbrooation-  of  Insttrer.  —  Where  proper!  \ 
anil  thiongh  the  negligence  of  a  third  party, '  I 
is,  to  the  extent  of  hie  payment,  subrogated 
of  the  owner  against  the  wrong-doer.  Horn  i 
JTy  ete.  Co,,  151. 

ML  Subrogation  or  Ijisurbr  — FABTiJta  Plain' 
property  injured,'   and    destroyed   through  i 
persou,  exceeds  the  amount  of  insnranoe  ps  i 
■nch  payment,  only  acquires  a.  joint  interest 
tent  of  the  payment  in  the  cause  of  action  ag  i 
cover  the  whole  loes,  and  in  bringing  such  ai 
the  owner  most  bo  joined.as  co- plain  tifiTs.  He 
BTyele.  Ca,  151. 

82.   NkCB^ITT  for  MaOISTRATB*8  CRRTinOATB  (  I 

policy  of  fire  insurance  requiring  the  assure) 
magistrate,  notary  public,  or  other  officer  a  c  ! 
sustained  without  fraud  is  binding  upon  the 
the  insurer.     Kelly  t:  Sun  Fire  OJice,  254. 

83L  N6TIGX  OF  AN  Election  to  Rrboild,  given  tc 
time  after  the  corrected  proofs  were  receive  I 
to  recover  the  amount  of  loss,  on  the  grout ; 
were  complete,  and  that  the  option  had  'expii  i 
was  given.     Kelly  v.  Sun  Fire  Office,  254. 

S4.  Burden  of  Proof.  —  In  an  action  on  a  fire  ins 
part  of  the  insurer  of  the  existence  of  a  con( 
oertain  duty  on  the  assured  casts  upon  the  la 
a  compliance  with  such  duty.     Rankin  r,  Am\ 

8S.  Drlat  im  Brinqino  Suit  on  Policy  of  Insui 
Fsoii  Sbttino  up,  when.  — If  the  delay  of  : 
upon  a  policy  of  insurance  within  the  time  li  i 
result  of  the  company's  having  held  out  ho  i 
ment  without  suit,  the  company  will,  when  s  i 
ting  up  the  limitation  provided  by  the  polic  i 
not,  in  order  to  show  a  waiver  by  the  defend] 
in  the  policy,  be  bound  to  prove  that  his  del  . 
the  special  instance  and  request  of  the  defen  : 
Co.  V.  Peek,  610. 

M.  Mbaaure  of  Rkcovbrt.  — The  measure  of  re  i 
snred  against  fire  ia  the  market  or  cash  valu< 
and  place  of  the  fire.     Ombbn  v.  North  CaroU  \ 

87.  Marinb  Insurancb.  —  Insurance  against  "  I 
CoNSTRUCriTE  TOTAL  Losfl.     Moyo  V.  India  <  ! 

S8.  Marine  Insurancb.  —  Insurance  *'  Free  c  i 
CoNSTKUcriVE  Total  Loss  exceeding  one  hall 
the  property  insured  arrived  in  port  in  sp  i 
diminution  in  quantity.     Mayo  v.  IndUi  etc.  i  i 

n.  Marine  Insurance.  —  What  is  Known  af  i 
IB  Polioiee  of  Ma&ibb  Insubanci^  wbereb  i 


tors,  i*  intendad  to  'pplf  only  wb«n  good*  ire  periah&blB,  and  tbera  ia 
difBculty  in  pro*iiig  wbether  tbe  Ion  oocvrred  from  th«  ioherent  qnalitj 
of  the  articls  or  from  tha  poril  inaund  agsiut.  Jtaj/o  r.  India  etc  Imt. 
Co,  Sit. 

4IX  Insvkanci  Folict  shodld  bb  Intbrfrbtiv  as  tbb  AsbdbedDhdbb- 
•TOOD  It  and  tiie  company  intonded  be  abonld  nadentand  it,  if  all 
part*  of  Iha  oontract,  taksn  togetber,  admit  of  aach  cou* traction.  Sddf 
*.  Phcenix  MuL  Lyi  Itu.  Co.,  17. 

41.  8TiPUt.Ai'iu:<8  roR  Forfkituke  abe  Strictxt  Cosbtbuid.  —  A  notica  to 
tba  anured  of  tbe  amount  cUiined  to  be  dae  from  him  fnr  premium* 
unat  1m  exact;  and  if  it  spacifiaa  a  (am  graater  tbao  tha  iuanrer  ia  en- 
titled to  exact,  the  railnre  to  p«.y  doea  not  work  a  forfaitnra  Sdd]f  t. 
Phcenix  Mat.  L\ft  Int.  Co.,  17. 

i2.  PoRftiTURB  or  A  LiFB  Iksobako  Fouitt  fob  Ndk-Patmiht  o>  Pbb- 
HiUM  when  it  becomes  dae  cannot  be  inaiited  upon  when  tha  isanred  ia 
antiLled  to  i>bare  in  tbe  profibi,  and  therefore  caonot  know  what  anumat 
be  ia  requireil  to  pay,  and  no  notio*  baa  been  giren  him  of  what  n^ 
the  iaaarer  claim*  to  b*  dna  from  hint  Bddji  *.  Pktidx  MiU.  lAft  tt». 
Co.,  17. 

13.  FuRtRiTDHB  — KoH-WAiVKft  OP,  BT  AoBBT. — Where  a  policy  of  lifs 
iuenranca  proviiles  that  if  tbe  premium*  are  not  paid  at  maturity  tb* 
policy  bscomea  void;  that  the  acceptance  of  B  premium  after  maturity 
ia  not  a  waiver  oF  the  payment  of  future  premiums  at  matnrity;  and 
that  only  tbe  pre*i<feut  ejiii  tecretary  together  have  power  to  alter  poli> 
eiea  or  waive  forreiturei,  -_  the  acceptanee  o(  overdus  preminnia  by 
tbe  company,  adiI  the  promise  oE  it*  agent,  aftor  the  maturity  ot  •  sal»- 
aequent  premium,  to  accept  it  it  paid  before  a  certain  time,  ia  not  a 
waiver  by  the  company  of  tbe  forfeiture  cauod  by  tha  failure  b.  pay 
tbe  last  premium  at  maturity;  and  in  tbe  ereut  of  the  death  of  the  in- 
•ured  belore  the  payment  of  ancb  overdue  pieminm,  tha  policy  i*  Toid. 
Z^te  V.  VtrisoM  Lift  Iv*.  Co..  ^SXt. 

44.  FoBFUTDRB  —  Rbvival.  —  A  policy  of  life  iuaurauce,  forfeited  tor  Doa> 
payment  of  a  premium  at  maturity,  can  only  be  reviTod,  aa  tar  aa 
tba  iDsured  is  concerned,  by  tbe  actual  payment  and  acceptanee  of 
ancb  premium,  or  by  a  contract  liased  upon  a  snfficieot  oon*ideratioQ. 
Laati  w.  Vermont  Life  ln».  Co.,  202. 

45.  FOKFEITDRB  —  RiVIVAL  —  WaNT  OF  CO.NSIDXBATIOI'.  —  Wb««  a  policy 

of  life  insurance  i*  forfeited  for  failure  to  pay  a  preminm  at  maturity, 
tiie  uuaiithoriEed  promise  of  the  agent  uf  tba  iuanrer  to  receiTe  vutb 
praiuiuin,  if  paid  within  a  certain  time  thereafter,  is  without  consider* 
tion,  and  will  not  revire  the  policy.  Lant^  v.  VaituM  Lift  Im.  Ok, 
202. 
40.  G4UITT  — MtSTAKk— RBiNaTATBHBNT  OF  PoucT. — Where  a  creditor 
bolda  a  policy  of  iasnrance  on  the  life  of  hi*  debtor  in  a  large  amoont, 
and  ten  days  after  hi*  death,  and  while  the  fact  ia  *till  unknowa  to 
either  tbe  iusurvr  or  the  creditor,  aurrendera  bia  polioy  and  accept*  a 
much  ■nialleT  paid-up  policy  in  lien  thereof,  all  partie*  to  tlia  excliange 
acting  on  the  liaiia  that  the  insured  ia  a^ll  aliTa^  tbe  oredibir  i*  entitled, 
upon  discovering  the  taets,  to  have  the  original  policy  revived  and  m- 
■n*tated  in  equity,  on  tlie  gronud  that  tbe  oonUaot  of  eiehange  wna 
•nter«il  into  under  the  influenoe  of  a  mutual  mlatahe  of  fact.  BkgA  v. 
American  L\fe  lot.  Co.,  226. 


Indkx. 

47.  A  PAID-U7  Pouor  nr  a  Mutual  Lifb  h 
FoRFUTBD  by  the  failure  to  paj  interest  i 
the  original  policy  in  lien  of  which  the  pai 
though  the  latter  declares  ''that  it  shall  l> 
interest  is  not  paid  anunally  in  advance  < 
given  for  any  portion  of  the  premium  on  1 
payment  will  be  made,  any  indebtedness  of 
this  policy  will  first  be  deducted  therefrom.* 
/lis.  Co.,  17. 

48.  Policy  ov  Accidental  Iksuranci  Cohst. 
Subject  to  Which  It  is  Applied.  —  A  po 
is  issued  and  accepted  for  the  purpose  of  fi 
aooidents  and  death  caused  by  accidental  i 
the  policy  must  be  construed  with  referenoi 
is  applied.     Healey  ▼.  Mutual  Ace.  Au\  6Z\ 

49.  Imsubanob  Polict  Libeballt  Construed 
Policies  of  insurance  being  signed  by,  and 
ing  that  of,  the  insurer,  their  provisions  are 
vorably  for  the  insured,  in  case  of  doubt  or 
A  policy  of  insurance  must  be  liberally  eonstr 
so  as  not  to  defeat,  without  a  plain  necessity, 
which,  in  making  the  insurance,  it  was  his  c 
Mutual  Aec  Asa'n,  6.37. 

60.«  Aocidrmt  Insurance  — Ck>NDinoN  uf  Poi 
provision  in  an  accident  insurance  policy  that 
tend  to  any  cause  of  death  unless  the  claims 
and  positive  proof  that  such  death  was  caus4 
•oeidental  means,  and  was  not  the  result  of 
person,  merely  states  a  condition  that  the  d<  i 
the  act  of  one  whose  design  was  to  cause  dei  I 
include  a  case  where  a  blow,  not  intended 
undesignedly  prod  noes  death.     RichanU  t.    ' 

•I.  Death  Caused  bt  Aooidentallt  Taking 
AS  Caused  bt  External  and  Violent  M  : 
aeoidentally  taking  and  drinking  poison  is  i 
injuries   received   through  external,   violei  t 
within  the  meaning  of  a  policy  of  insurance    > 
of  death  resulting  from  such  causes.     HtaU  ' 

n.  Accident  Insurance  —  Death  bt  Agciden'  t 
bt  Third  Person.  —  Where  the  death  of 
fall  or  by  a  blow  struck  by  a  third  person,  I 
cidental  means,  within  the  terms  of  a  policjp  i 
death  caused  through  **  external,  violent,  at  I 
artU  V.  TravfterB  Iiu.  Oo,,  405. 

ft.  Accident  Insurance — (.*OHSTRUcnoM  ot  i 
word  "accident,**  in  accident  insurances  > 
popular  meaning,  and  construed  to  include  i 
of  the  usual  course  of  events,  and  which  1  i 
pectedly,  and  without  any  design  on  the  j  i 
BkhanU  v.  TratfeUrs  Ins,  Co.,  456. 

•4.  Policies  Stipulating  that  iv  the  Assuri  ) 
Engaqed,  Temporarilt  or  Otherwise,  i 
classed  as  more  haxardous  than  the  one  in  w   i 


fnaii'  cne  amoarit  to  M  paiiT  slnn  M  ■coortang  tn  tm  rate  or  mm  oeonp*- 
thm  ih  whidi  tfto  laembar  ia  mgtged  wB«  injbrad^  dtxE  not  thait  Ui* 
BmoDDt  to  be  p&id,  whan  tha  Manrad'U  injiii«il  wttilh  himtiiig  fbr  reo- 
Mstion,  iF  Ov  b7<-l)iini  Aaaft^  tuarSt  with  respact  to  oeeopitian, 
md  db  not  dtaijinKbB  nyipaDifib  aoC  ss  being  iiior»  BixardiniB  tfau 
fsthen:  ITiiitni  Btat.  Ata  As"*!  T.  /Votairf,  BW. 
ML  Thb  Wtmir  "OtXTDrATio)r,'*'wfteii  fbnnd'in  ffio  by-Iftn  or  perinea  of  in- 
■araaoB  compuiie*,  tnnit  1>a  held  Id  hava  refereni^e  to  the  Tocation,  tndi^ 
or  Oilting- which  tSe  >BmTV<riB  enpiged'iii  tra'hin  or  fnrpraSt,  Koif  nota* 
pncftiifing  bim  fMm  ttls  perfcirmsncs  of  acta  miJ  dtatira  wliftHl  aro  tooi- 

•ngHgiDg  in  men  boIS  of  exsrciM;  dtronitHi,  and  roravatibn.  CWar  JfaL 
Aee.  Amlt  v.  FtoHant,  68*. 

S8>  OooUMTtoK  or  ah  AsacKBD  a  nor  CBAiHTm  from  tTutt  of  a  nuroBant 
lb  that  of  ■  fannter  bf  tba  fact  that  ha,  on  a  stngls  occasion,  sngaged  m 
tba  act  of  hunting  u  a  rccreattoii,  an^wbinim  engageif,  ha  acciifenlkUj 
ritotand'kilbdhinualC  Tbarsfbra,  the  inmnn'  is  not  oxnnerats^  ttnta 
paying  tho  amount  agreed  to  be  pafd  on  tite  ifeiitn  of  a  marehant,  thooglk 
the  policy  dMlarai  "that  any  meinbarreceiving  an  injory  while  engaged, 
temporarily  or  othenrwa^  in  another  oconpatioa  niora  bazardon^  than 
tiie  ana  in  wtrich  ha  wa*  engaged  wfian  inanred,  h*  or  ftia  lianeSeiary 
•bait  be  entitled  to  receive  only  laoh  indsmnity  aa  provldrrt  fbr  in  the 
(daaoroccnpatioQ  m  wfaioh  he  u  engaged' at  the  thne  of  the  injH!;.'* 
Bnkm  Wtit  Aec  At^k  r.  nvtani,  (RH. 

IT  LiABTLirr  rmm  £oaB  fkoit  Dilat  nr  Lcrma  Air  Atetastawr  Hvar 
KV  Bomtr  BT  TBI  rnnrBAMx  JtsmxtATmn,  where  it  has  agreed  to  lery 
an  aoenment  of  two  dotlkn  upon  all  the  memben  belbnging  to  it  at 
the  time  of  the  happening  of  an  aooiihnt,  for  the  benefit  of  Ae  benefi- 
ciarr,  and  it  refneee,  npon  dleinuid,  m  to  do,  and  thereafter,  and  brfor* 
*ny  aneiament  it  Ibvieil;  the  nnmbv  of  membera  liable  to  eontn&ntioD 
ii  10  miterially  ducreasef  that  an  auMaament  levied  againit  them  will 
not  realize  enongh  to  aatii^  ttie  init  oDuni  of  the  beneffciary.  Oluom 
Wut.  Aac  Aiit\  V.  ^tohard,  BtH. 

U.  A»<*(BMSi(TB  ADD  AvODirr  nt  wm  PitiD  Brrcpioiart.  —  IV  tbi  By- 
laws  or  A  HiTTtJA^  AcciDBirr  luaoatATian  Pbovidk  that  the  lecretary 
•Hall  moke  an  asieasDient  of  two  dollan  upon  all  memben  belong- 
Ing  at  the  time  at  the  happening  of  the  injnry  provided  the  amoant 
ft)  the  treaanry  it  not  anfllcient  to  pay  the  olnim,  and  noh  amoiint,  when 
eoUected,  laaa  ten  per  oent  fbr  ezpemea,  *hal1  be  paid  to  the  beneficary, 
wid  aliair  be  payment  in  (hH  npon  the  put  of  the  aaaoclation,  ttie  bana- 
fleiat7  i«  entitied  to  be  paid  tAa  ftall  amount  (or  which  be  it  ininred,  it 
there  an  tnfltaient  ftantb  itr  the  treanlr;,  ntherwiae  the  mm  of  two  dol- 
lar* may  be  Maetwd  against  each  member,  anf  if  tbe  mm  received, 
fium  ineh  inveiCment  ia  mffiinent  to  pay  tbe  amount  of  the  insnraDee 
and  tiie  erpenaao  of  aollBijtion,  tnotl  nnoaDt  mnit  be  paid  in  full,  Bat  H 
Ifce  Mim  reoeived  ftom  tha  aaestanient  it  intnfficient  to  pay  tha  BHOr* 
anoa  in  full,  than  tt»expenae*  of  eoIlecCian,  not  to  excee<l  ten  pfroBB\ 
may  ba  dadactsd  therefrom.     (TtiinttMiiL  Ace.  Ai»'n  v.  ^yi/tarit,  AH. 

IP.  AociDRKT  iNHiTSANCt  —  Sumciaitcr  o»  CoHrLAiirr.  -  A  complaint  oa 
an  accident  intnraoce  policy,  averring  (bat  on  a  data  n»med  the  JaceauaJ 
■Datained  bodily  injuriea  thmngh  extmial,  violent,  and  aooidental  w—iii. 
tui  Uiat  each  injoriea  alone  oaiued  tbe  death  «t  tho  untra^  atatta  t 


Traveien  Ins,  Co,,  465. 

fwniuwn*  {jut  O 
yuf&ty  piiridiMi  1l^1t>  tike*  ■ 

i«iriDi^  4lajw  fm 

tbm*  "*»•*»  than  wiMtjfi 

>ol  tfat»  Mit^  alknr  tnflW 

aik  »tiift»ipiiiki»  tkap  ooBtinoMim  ol  Mtd  pvili 

jwiCA  cibston  umwijii^  oBAnniBl,  wolteiiy  mi 

the  intent  and  meaning  of  said  policy;  that  i 

witirni  nine^'daya  fi^m  iit^\ 
am  aUagalaoii  tlM^  att  tl 
ooBplMdi  nitli)  •—  safioieiitlgF  arawa 
al  aaiBOi^  aad  tai  goad  a»  a| 
JKdbanif  t.  ThiM^f  hu.  Co.,  455. 

INTfiBESH 
L  Rats  ov  Iinwnr^  Convuob  of  Laws  Rilat: 
borrawed  in  •■»  atata  iipoa  vaal  astata  aitnal 
interaat  lawfol  by  tha  law  of  tha  Uttor  atat»» 
tli*faraian«baa^aiid  tlMbaata  and  daadaf  \ 
in  tba  atate  wbeaa  thatteai  eatata  ]»  aitaatad 
buk-ara  dali«aBad»md.tb*  OKway  paid:  in  tha  i 
ia  aiada  and^  ia  wbiab.  tb»  nate  ia^  payabli^  1 
tbaeata '"*t^'"fi l^ravadaor  violate tb* Uw, 
■bBal»raaaattaitba«la«  ol  tha  atetaiiik  wbiab.  i 
and  to  tba  rata  of  interest  allowed  therei  aac 
lair  ia  tb»  ooaatrnotien  and  aflbct  of  tba  oont  i 
tba  aarta  ol  tba  lattar  ateta  will  not  raatn  i 
dead  oi  traa^  aa  tha  giromid  thai  tba  oont  i 
Jhigxm  «;  XtfMfti.  3381 
ti.  Gsruiii  ov.  Qwk  9rjurm  QomoLAemJHk  Vamt  n  i 
UiLT  Aavuk  «  ^JUL  IwrwMBT  Afliniigniaw  1 1 
and  where  the  parties  to  the  contract  dietino  '. 
other  facta  their  aitantion  can  ba  aatbrfaetoB  I 
'  ing  it  in  one  state  rather  than  in  the  other,  <  t 
state  instead  of  in  tba.  otbar,  ia  not  of  con  i 
question.    But  naory  laws  cannot  ba  evadAc 
•tnta  whose  Imps  ahiUl'  oontror  the  contract. 

8ee  Uaimi^ 
CaO^EBJr AXIQNAL  LA.  I 


htdebstatb  goicmxi 

OOK] 


jQorr  UABiLmr. 

L  Tkn  Vmusmmm  aw  Two  ob  Mdrb  Psbso  i 
Sbvhkal  Liabiutt  agatust-  Thvm  for  ii  * 
wBan  tBe^  are  acting  together  tto  accomplish  i 
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ih«  work  wu  apportiooad  among  them.  OomaoUdtOed  «fe.  Ok  t.  Eeffb\ 
688. 

2.  NiouoBNOBi  WHBM  JoiMT.  -^If  A 18  to  fix  the  looation  of  a  refiigentor 
plant  and  to  proWdo  a  tnia«  or  aopport  for  a  tank*  and  B^  when  tliis  is 
done,  is  to  erect  a  stand  and  put  the  tank  upon  the  support  so  fomished, 
and  A  is  negligent  in  not  proTiding  sufficient  support^  and  B»  knowing 
the  inenfficienej  of  soch  support,  directs  one  of  his  employees  to  work 
upon  the  tank,  and  it  falls  by  reason  of  the  insufficiency  of  the  aopport 
and  injures  such  employee,  A  and  B  are  jointly  and  severally  answer^ 
able  to  him  for  the  damage  suffered  by  such  injury.  Com§oUdatad  He,  Otk 
T.  Kfifer,  688. 

t.  LuBiLiTT  fOB  CoNOURRBMT  Nbquqbmob.  —  When  a  person  is  injured 
by  the  concurrent  and  contributory  negligence  of  two  person^  one  of 
them  being  at  the\ime  the  common  carrier  of  his  person,  both  tort-fe^ 
SOTS  are  liable  jointly  and  severally  to  him  in  damsgeo.  Bumfrng  t* 
Hogtett^  192. 

JUDGES. 

1.  InTBRiffr  Which  DiSQaALmss  a  judge  to  sit  in  a  case  under  the  Florida 
statute  is  a  property  interest  in  the  action  or  its  result,  In  ooutradta- 
tinction  to  an  interest  of  feeling,  or  sympathy,  or  bias  that  would  dio> 
qualify  a  juror.     Bx  parte  ffarriB,  648. 

%  AiFiNiTT  Which  DisgaALiriBS  a  judge  to  sit  in  a  case  is  the  tie  arising 
from  marriage  between  the  huftband  and  the  blood  relations  of  the  wife, 
and  between  the  wife  and  the  blood  relations  of  the  husband.  There  is 
no  affinity  between  the  kinsmen  of  the  wife  and  those  of  the  husband, 
and  vice  versa.  Hence  the  husband's  brother  and  the  wife's  sister  have 
■o  affinity,  and  the  same  is  true  of  the  husband's  brother  and  the  wife's 
brother.     Bx  parte  Harris,  648. 

8.  Factb  Which  do  mot  DisguAurr.  — The  facts  that  a  Judge  has  boarded 
with  his  sister-in-law,  who  has  been  a  frequent  visitor  at  his  home, 
sometimes  staying  there  several  days,  and  that  the  judge  has  been  and 
is  a  great  admirer  and  friend  of  a  brother  of  such  sister-in-law,  and  re- 
gards him  as  scrupulously  honesty  will  not  disqualify  such  judge  from 
presiding  at  the  trial  of  such  brother  for  a  criminal  o8eue.    lb  porfs 

J^arric,  648. 

See  Bail;  Judombmt,  19;  Tbiai^  6i 

JUDGMENT  AND  DBOREB. 

1.  OMiSBioir  Of  Initial  in  Namb  Fatal  to  Libn.  — The  omisstoa  of  the 
middle  initial  of  the  name  of  a  judgment  debtor  on  the  index  of  judg- 
ments is  fatal  to  the  lien  of  the  judgment  creditor,  as  against  a  subse- 
quent bona  JSde  grantee  of  such  judgment  debtor  for  value  and  without 
notice,  w|^o  has  searched  the  judgment  record  for  the  name  under  whidi 
his  grantor  held  and  transferred  title.     ChroMse  v.  Mwrphjf,  832. 

t.  Bxboution  —  Variancb.  —  That  a  judgment  was  entered  or  an  ezeontioa 
issued  in  favor  of  James  M.  for  the  use  of  G.  W.  H.,  when  the  only  ao- 
tion  was  by  Jane  M.  for  Uie  use  of  G.  W.  H.,  is  not  fatal  to  prooeedingi 
under  such  execution  and  judf^ment.     Anderson  t.  Oraif,  696. 

8.  Sbrviob  07  Process  bt  Pubuoation,  Rbcital  of  Dvb  Sbrtiob  nr  Judo- 
mbnt  by  Dktault  upon,  whbn  not  Conolusivb.  —  When  the  recitals 
in  a  judgment  by  default,  rendered  upon  service  of  process  by  publica- 
tion, show  conclusively  that  the  process  wss  never  lawfully  served,  the 
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J«dgiiiAnt  b  a  nullity,  the  court  being  with 
■aoh  judgment  recites  due  serTice.  Fmelar  t. 
4.  OoMOLUsnrsKns  ot.  —  A  judgment  of  n  court  1 
ing  on  the  pertiei,  no  matter  how  erroneona  \{ 
mnuIledL     Morrill  t.  Morrill,  95. 

S.   IdftMIR    DiOBBB    HOW    Fab    CONCLUSiyB. -- i 

diToroe  between  the  nme  parties  for  the  san 
re-ezamination  of  the  same  facts  in  a  subi 
enough  has  occurred  since  the  rendition  of  the 
plaintiff  to  relief,  a  decree  will  be  granted  i 
Fcarqmar  t.  Farquar,  93w 

C  JusnoB's  JuDaMiMT  — NoHsurr  — Rn  JuDici 
tioe't  judgment  dismissing  an  action  is  not  i 
under  a  plea  of  ru  judicata  to  such  judgment^ 
not  the  merits  were  inquired  into  upon  renderi] 
T.  Dcuk,  71. 

?•  Ju8nci*8  JusonNT  —  Rn  Judicata.  —  A  ]i 
jnerits  la  oondusiTe  on  the  parties,  not  only  a 
bat  as  to  all  which  could  or  should  have  been 
71. 

iL  What  d  Collatkbal  Attack.  ^  A  ooUatersl 
decree  is  any  proceeding  which  is  not  institute 
of  aanoUini^  correcting,  or  modifying  it.  Thi 
tha  eanie^  and  that  plaintiff  seeks  to  attack  th 
tiia  reply  to  the  answer,  does  not  change  the 
any  the  less  a  collateral  one.     Morrill  r.  Morn 

9l  Whbv  Butdino  nr  Collatkbal  PBOCKKDmas. 
opportunity  to  present  his  defense  and  neglec* 
or  decree  against  him  ia  binding  in  a  collatera 
Morrow. 

1€l  Judomknt  oahnot  bb  Collatkballt  Attaoi 
mestie  judgment  of  a  court  having  jnrisdict 
and  of  the  parties  cannot  be  questioned  coll 
tiia  record,  by  the  parties  or  privies.    MorriU 

IL  Jubqmbict  oahbot  bb  Collatbballt  Attaci 
a  ooort  baa  jurisdiction  ol  the  subject-matt 
judgment  cannot  be  impeached  collaterally  fo 
larities  in  practice.     Morrill  t.  Morrill^  95. 

IS.  JUDOMBMTS  CAB  02ILT  BB  AtTAOKBD  BT  OrK 

for  fraud  or  ooUnsion.     WootU  ▼•  Irwin,  282. 

11.  Collatkbal  Attack.  —  From  the  time  the  c 
until  the  entry  of  judgment,  all  steps  taken  b; 
nlar,  can  only  be  remedied  by  direct  proceedi 

14.  Oollatbbal  Attack.  —  An  inconsistency  bet 
Judgment  rendered  by  a  court  of  record  with  j 
not  lay  such  judgment  open  to  collateral  attat 

1ft.  Obdkb  Nunc  pbo  Tone— Collatkbal  At 
orders  an  entry  mune  pro  tune  of  an  order  mad 
plaintiff's  successor  in  interest  as  plaintiff,  wl 
to  outer  in  the  minutes,  the  action  of  the  C( 
mmne  pro  kme  ia  condusiTs  on  collateral  attaci 

IC  Bbofbn nio  —  Etibbnob.  —  A  judgment  can 
competent  evidence  as  a  foundation  therefor. 


of  limiUtronito  ODV  wBo  hn- Had  Bn  dsy  iirconrti  and  do**  ot^iBtgL 
any  eqmtBbIb  eiwBBMttnoa»i      tfboiItT:  Hiaii^  2S£ 

mkI  jurisdictioQ  ii  coDcIuiiTely  pranumT  t>rbe  comet;  mnif  cKiRnrt'b» 

of' tbv  jtTi%Tnmtriluwv  tfht^  thv  cOTirt' dvf  voV  Bavs'jui'isiffctroii  ortae 
■niijeet- matter  or  of  the  perscm  of  deftadlinC     CWm  t;  Keithiff,  Ml. 

JK    A UTU BNTIC^TTOir  Of",  BT  SlTCCRSSOIC  (wJVlWff  WffT>  HKITUEHKD*  FT.  — A 

jtn^ment  iiEnf  not  W  atgnsd  (ty  ifla- jndge  renihrin^  it,  mif  npair  bu- 
fkilnre  to  ftathentiote  it  daring  hu  term  of  office^  it  ma^  WaaHiaBti- 
rat^  bj  btr  nrcoeaor  iritfiout^  hnpuu'jug  its  eSbct^  Criin  n  Kimatg, 
491 L 
SR  MlfliTTB  RjTRT-arDBCHiHirwr  Olikk  BOO  BWrOnMrTrtUTi  — ^K»o» 
ENtht  or  JbtisHmT —  Stxtotb  or-  EnnrxTicms:  — TBe-  entry* bj-  the 
clerk,  on  the  miuatei  of  thectiart,  at  the  eodof  the  trial;  of  tTM  nutnat. 

>re  fHed  \>J  the  courb  tiie;  constitDtff  the  renditfon  of  tUe  jadgnnn^ 
wbich  the  alsrk,  u  a  mere  miniaterial  sot,  oonid  tbereafter,  at-  »aj 
time,  entorBtlemrthin  the  recoil  of  the  court.  Thectatato  of'liiiiit»> 
tirnn  doe*  mt'  begin  to  run   against  mcfa  jadguient  mMd  tt  a  ir  ra- 

tta-entryoirttie'  roconi  of  th»conrt     Mini  »;  Kimhtg-,  4W. 

52.  jDDOMiitT  Bi  CoNr^inn  ox  Dnr  BkHRCn  BrLrxiTATiair —  Bkiwf  uh 
0Ri[>nmB.'  —  A  iuda"™"*"hone»tirniiafeM«d'Uy-ageieeutor^  oo-a-dMit 
barred  by  W«e  Bt«tnt»  of  limitationa,  camurt  be  opened  by-tfie  cndfton- 
of  the  deeedsnt,  in  the  Bbienee  o[  allegalioii  of  ftsnd  or  ooHuatuii. 
for  the  porpoae  of  lettinf;  in  the  defense  of  the  atatata,  alUioagli  tb* 
ethot  of"  \b«  jnilgment  is  to  dimimaU'  tW  fund  fbr  Miair  pajmaofc 
Woodtr.  /rmn,  282. 

53.  TiTvonnT  bt  CoHPEHnoir  vr  tai  HtMUiuB-  on  ■  debt-bansd  hj  Ilnata^ 
lioD  ia  B«t  a  fnnid  on  the  orediton-  of'  Ute  dteedanb  WtotU  t.  A«^ 
202. 

34.  Lawtot  AitOTHKB' StatTB' — Jtrmctitc  Honor  win  net-bateKen  Bj-ths 
ooDTta  of  one  atata  of  tfaelaira  of  another,  aad  tberofbre,  in  eoondMng 
tha  *aliditj'  and  effect  of  a  jndgmeDt  entored  m  aneteer  atete,  tlieflrilt 

in  which  auob  cnnrts  are  heldi     O^barar.  Biadshmt,  MS. 
£(,  JmmM*¥-nof  OmrmStriTta. — If-th»  lawa  of  another  ateta  aiwrallaJ 

Qpon  for  the  purpose  of  ahowing' wint  Mtlt  aud^  credit  ahonld'brgtTe* 

to  a  jud^ent*  enteied  thereii^  tfaey-  mat*  be-prored,  like  otharfMla. 

Oatera  T.  a/aotAnm.  WO. 
8m  ArrBU  ahd  Error,  14,  IS;  EltiH.iiTiuH;  9;  IiwAimi  I,  2t  PkaimoM^ 
2, 3;  PAYHurr;  2,  3;  Skr-OFT,  ^  Tfiu^  4. 

svDiviAL  mmcK 

SaeSLUiDKB,  EL 

JUDICIAL  BAIX. 
1.  SnKBiiyii  Sua — RiBBTS  or  FUwogMKB.— WBwortfcagabMtaa^ 
aBtialied'ori«aord;  and  a  judgmeat  for  tbe  aaua  dabtia  atJlT  apjaraatly 


bk  Utto^  lA  poroh—er  At«.ak0Bifif!i  aals  ma^. 

eliMi¥6  eviilenoe  that  the  parties  have  exen 

the  judgment  as  a  subsistiiig  enemnbranui 

that  saoheale  will  discharge  a  snUsequent  i 

ehaser  affected  by  the  pendency,  at  the  time 

the  Judgment.     Meigs  v,  Butiting,  273. 

'S.  BniRiPr^a  Have — Purcuasbr  ~  Ivories.  — 

is  not  bonnd  to  look  into  the  factii  of  pay  mi 

mortgage  on  the  property  sold,  or  the  iiitei 

■'Inrther  than  they  have  "been  made  acceasi 

2fe^«  V.  Buniing,  273. 

8ee  Exxcunov,  1-4. 

JURISDICTION. 

CoMFLicT  09  Laws — Jurisdiction  or  Courts. 
the  Indian  Territory  the  remedy  to  recove 
that  territoi^  is  confined  to  the  nearest  Un: 
of  another  state  has  no  jurisdiction  to  en 
wroi^.     HoUerman  v.  l^ond,,  734. 

B&b  CouRxa;  DoMiciuc,  1;  Fisbrrik 

JUSTICES  OP  THE  PE 
6ee.£viJ>B2iaB,  4;  Jusohkm' 

JURY  AND  JUROR! 
■See  JuiMB,  1;  Tsiax^  1, 

LACHES. 
Bm  CovKf  Ainv;  fiqurrr,  2;  Tradi 

LANDLORD  AND  TEN  . 

1.  EriCTioif.  ^  If  a  room  and  power  are  let  to^ 
the  right  to  have  the  power  furnished  throi:  \ 
the  room,  the  throwing  ofT  of  the  belt  by  the  I 
with  a  view  to  stopping  the  tenant's  bnsines 
oate  the  room,  is  an  eviction  entitling  him    i 
he  suffered  thereby.     Broion  v.  Holyohe  Wai 

%  Tenant  at  Will  mat  Recover  Damaoks  c  ' 
from  his  unlawful  eviction  by  the  latter,  tlio 
been  terminated  in  a  short  time  by  proper  pi  i 
T.  Holyoke  Water  Power  Co.,  844. 

<•,  AtTCIIWEliT  Mr  TbIQAIIT  InTiAUD  iwhbn.  —   I 
■ion  of  lead  as  tenant  ef  viother  cannot,  witl-  > 
«r  ^iviag  iiotioe  to  his  landlord,  by  agree  in 
stranger  not  deriving  title  from  the  same  sc 
nal  landlord^  transfer  to  such  stranger  th 
■lake  any  difference  that  the  land  had  dei  ' 
original  landlord,  and  that  the  tenant  did  nc 
Fowler  v.  Simpnon^  370. 

C  Abandonment  bt  Tenant — Rblsti'Ino—  • 
The  abandonment  of  leased  premises  by  th(  I 
kce  the  end  of  the  term,  taking  possession 


974  Index. 

wisli,  and  the  snTMeqnent  reletting  of  the  property  to  mother  temuit,  is 
not  a  tarrender  and  termination  of  the  first  lease.  la  ease  of  siioh  re- 
lettings the  landlord  is  not  entitled  to  recover  for  rent  after  the  abaa- 
donment,  but  only  compensation  for  the  injury,  and  his  meaanrs  of 
damages  b  the  difference  between  the  rent  he  was  to  receive  and  the 
rent  aotoally  received  from  the  labseqnent  tenant,  provided  the  relet- 
ting was  done  in  gooil  faith.     Hespini  v.  Porta,  488. 

S.  Abandonmknt  of  Prkmisbs  —  Damages  Limitsd  bt  PLKADiHGfli^Ia 
an  action  by  a  landlord  against  his  tenant  to  recover  damages  for  aban- 
donment  of  the  premises  before  the  end  of  his  term,  the  landlord's  re- 
covery is  limited  to  the  amount  claimed  in  his  pleadings,  and  the  court 
cannot  allow  additional  damages  due  up  to  the  time  of  the  breach  of 
the  lease,  but  not  claimed  in  the  complaint.     Respifd  ▼.  Porta,  488. 

6w  Abahdoniibmt  of  Prbmisbs  —  Eleci'iom  bt  Landlord— Measurb  or 
Damaobb.  —  A  landlord,  upon  a  wrongful  abandonment  of  the  leased 
premises  by  the  tenant,  may  decline  to  meddle  with  the  property,  and 
at  the  end  of  the  term  sue  for  the  rent;  or,  to  avoid  risk  of  damage  to 
the  property  or  the  insolvency  of  the  tenant,  he  may  relet  the  property, 
and  then  recover,  as  damages  against  such  tenant,  the  difference  be« 
tween  the  rent  he  was  to  receive  and  the  rent  actually  received  from 
the  subsequent  tenant.     Rfxpini  v.  Porta,  488. 

7«  Landlord  8  Liability  fob  Lbttkb-garkibr  iMjaRBD  on  his  Pabmises.— 
If  the  owner  of  a  building  lets  different  parts  of  it  to  tenants,  but  there 
Is  an  open  hallway  in  which  is  an  elevator  and  also  letter-boxes  for  the 
accommodation  of  the  tenants,  and  the  hallway  does  not  appear  to  have 
been  leased,  bnt  is  always  open,  a  letter-carrier  who  enters  the  hallway 
to  pnt  a  letter  for  one  of  the  tenants  in  a  letter-box  kept  there  for  that 
purpose  may  be  deemed  to  have  entered  the  premises  by  tlie  invitattoti 
or  authority  of  the  owner,  and  henoe  may  recover  of  him  if  there  in- 
jured through  his  negligence.     Gordon  t.  Oumming*,  848. 

IL  Nbolioxnob  mat  be  Imputed  to  thb  Owner  of  a  Boildino  n  tbb 
Management  of  an  Elbvatoh-wbll,  when  the  elevator  itself  is  ased 
by  the  tenants  in  the  daytime,  but  at  night  is  in  charge  of  a  servant  of 
the  owner,  and  while  so  in  charge  is  left  open  and  unguarded  in  the 
hallway,  where  it  is  quite  dark  And  where  are  letter-boxea  to  receive 
the  mail  of  tenants,  and  a  letter-carrier  in  attempting  to  reach  soeh 
boxes  to  depoeit  mail  therein  falls  down  sneh  well  and  is  injured.  Oor- 
4om  T.  Oummiitg^,  848. 

See  Contractb^  7* 

LEASE. 

OoNFLicrr  of  Laws.  —If  a  Lease  is  Void  in  the  TEREnoRT  nr  Wrioh 
It  was  Made,  and  cannot  support  an  aation  there,  it  is  equally  void 
and  incapable  of  sopporting  an  action  elsewhere,  tioldermam  ▼•  Fond, 
734. 

LEOACIEa 

L  Effect  of  Widow's  Election  on  Legacsbs.  —  Where  the  testatorli 
will  bequeaths  the  income  of  his  estate  to  his  widow  for  life,  with 
particular  and  residuary  legacies  payable  at  her  death,  her  eleotiea 
to  take  under  the  intestate  laws,  lyid  against  the  will,  is  equivalent 
.  to  her  death,  and  its  effect  is  to  make  all  the  legacies  payable  at  oncsb 
in  the  order  of  their  priority.     In  such  case,  particular  legacies  will  nel 
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be  potfeponed  until  the  widow's  death.  In  or 
may  be  paid  the  residuary  legatees  daring  I 
to  which  they  are  entitled,  and  compensate 
eies.     Eititiie  </  Konee,  267. 

t.    RlOHTB  OJr  DSFINITB  AKD  RI8IDUART  LlOATI 

if  necessary,  to  preserve  the  intention  of  i 
bat  it  will  never  interfere  in  favor  of  a  rei 
definite  legatee,  niiless  npnn  a  plain  impliei 
sidnary  legatee  was  in  fact  a  preferred  obje 
BtiaU  qf  Vance,  267. 

See  COBFORATIONg,  12,  Ifi 

UBELb 
1.  pRnriLiosD  Communication  in  libel  is  one  m; 
from  a  proper  motiTe,  in  a  proper  manner,  i 
or  probable  oanse.     Conroy  ▼.  P'UUhurgh  Tin 

flL    PRITILBGBD  COMMUNIOATION  —  PnOOr    Of    M 

where  the  publication  is  defended  as  privile 
proiiuniption  of  malioe  arising  from  the  pnl 
shown  by  other  evidence,  either  intrinsic,  f 
the  article^  or  extrinsic,  as  actual  malice^  kr 
able  cause,  or  by  any  evidence  tending  to  ov 
sompttOQ  of  protection  under  the  privilege. 
18a 

IL    LTB8L  ChAKOINQ  iNDICrABUI  OfTBNSB  —  PRR 

Pboov  ov  Pritilbos.  -«  When  a  publicat 
offense,  and  is  libelous  per  m^  the  presnmptic 
•faatged  is  Tprbma  fade  evidence  of  the  falsil 
and  inalioe  of  the  publication,  and  suflBciei 
proof  of  the  fsets  that  the  publication  wss  {  : 
tery*  9%iiet»  188. 

LICENSB. 
Bee  CoMMKBOB,  2;  Muhioipal  Corfobatio]  i 

LIEN& 
Bee  MBOHABid't  Luir;  Pabihi  i 

LIFE  ESTATB. 
See  OoRPORATiONg,  9,  12;  ]  ! 

LIFE  INSURANCE 
See  InsuBANCB,  40-4! 

LIMITATIONS  OP  ACT 

L  Statotb  or  Lim itatiohs  as  Dbvbnsb  —  Ma'  i 
Rbplt.  —  Where  the  statute  of  limitations    ! 
matters  npon  which  plaintiff  relies  for  relii 
be  deemed  to  have  been  pleaded  in  his  replj 

%  BxBounoH  Salb  —  Statotb  of   Ltmitatioi  ! 
Hie  statnte  of  limitations  does  not  oommenc 
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UB  PfiKHKinL 

LOTTERIES. 

L  DnmrinoH.  —  A  uAmum  for  tbt  ^irtnlNrtMonof  frim  by  ehanoe  k  a  loi> 
tery.    .State  ▼.  KaMiu  MereatUile  Aun,  727. 

&  *'Platiho  Pouct." — A  echeoM  tpopnlarly  and  generally  known  at 
"  playing  policy  "  it  a  lottery.    ^UUe  t.  Kansas  liereamiik  Ass'u,  787. 

IL  'Bcuutx  Which  n.  —  A  echeine  by  which  an  anociation  eella  oertifi- 
oatet  or  tickets  lor  a  certain  small  earn  of  money,  whicb  entitle  the 
purchaser  to  a  lead-pencil  and  the  right  to  select  certain  numbers  which 
if  drawn  from  a  revolving  wheel  in  which  other  nnmbers  are  pUced 
entitle  the  purchaser  to  a  sum  of  money  much  laiger  than  the  purchase 
price  of  the  tickets^  is  a  lottery,  and  unlawful.  SiaU  ▼•  Kanmn  Merauh 
iOs  Ass\  727. 

"MAKDAMUS. 

L  DiBORrnOHiiiT  Act.  —Where  the  comptroller  of  ataba  is  invested  witii 
the  legal  duty  of  approving  or  rejecting  the  oflScisl  bonds  of  eonnty 
offioerSi  his  approval  or  rejection  involves  the  eaenciee  «f  judgment  sal 
discretion,  and  will  not  be  controlled  by  mandamms,  exc^  ler  a  eapii- 
oiona,  arbitrary,  or  oppressive  exercise  Uiereof.    Staie  ▼.  Maamm,  ^1&. 

%  Mandamus  will  Lib  to  Contbol  Diigiuetioiiart  Aois  ov  Ovvicbbi 
only  when  the  ezeicise  of  discretion  is  aswinifid  in  vegard  to  Mattecs 
ikot  properly  within  it,  or  when  mistake  m  made  in  iaw  net  ^etwisos 
to  the  disoretioQ,  or  when  it  is  exercised  oapricienaly,  arbitBanlyi  <v 
oppressively.    State  v.  Barnss,  516. 

IL  Mandamus  will  nut  Lik  to  Control  Disorrtionart  Acre  ow  Omcnt 
im  wrong  decisions,  on  the  ground  that  wrong  reasons  are  given  tber^ 
for,  except  when  the  reasons  relate  to  matters  of  law  not  within  their 
disoretioik.    StaU  v.  Barnes,  516. 

See  BuiLDiNa  AaaoaEAnoNB,  % 

MARKEXa 
Bee  MuNioEPAb  CoRFORAnoii^  1ME7. 

MARINE  INSURANCE. 
See  Insuranci.  37-30. 

MARRIAGE  AND  DIVORCE. 

L  DBTiNrnoN.  ^  Marriage  is  the  ehrn  status  cff  one  man  and  one  womaa 
eapable  of  oontracting,  united  by  contract  and  mvtnal  consent  for  tifib 
for  the  disehsri^,  to  each  other  and  to  the  cuniiiiuuity,  trf  Ae  dstiei 
legally  incumbent  on  those  whose  association  is  fennded  on  the  ditttinty 
tion  of  sex.     State  ▼.  Btttiek,  869. 

li  CoKTRAOT  or  Marriaok.  —  The  mutual  agreement  cl  tiie  parties  to  Vm 
t4^ther  in  the  professed  relation  el  hnsbaad  and  wite  ia  sssenthl  to 
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ereate  a  oontract  of  inTriaf,  mad  woA  eontraet  fmpoMt  upon  the 
parties  to  it  the  obligation  to  live  together  in  each  relation.     KUbum  t* 

H  Mabriaoi  bt  CoifTEA4a'.  ^~  ▲  valid  oiairia^  emta  between  the  partiea, 
where  a  man,  and  a  woman  under  eighteen  jfeart  of  age  whoee  notber 
refnsee  to  consent  to  her  marriage,  making  it  impossible  to  procure  a 
narriage  tf cense,  mntnanjr  agree  to  marry,  and  poblidy  announce  them- 
tehres  as  man  and  wife,  and  at  the  same  time  execute  a  written  cou- 
tract  in  the  presence  of  witnesses  who  sign  the  same,  by  whioli  the 
cmitrscting  parties  agree  to  live  together  as  man  and  wife,  and  this  is 
followed  by  cohabitation  and  holding  themselves  out  publicly  as  hus- 
band and  wife.     State  v.  SiUkJ:,  869. 

4  Hahriaoe,  What  CoNsrrmms,  undib  Covtracv.  —  Where  an  agree- 
ment to  marry  is  not  followed  by  solemnisation,  there  is  no  auamption 
vf  marital  rights,  duties,  or  obligations,  within  the  meaning  of  section 
65,  California  Civil  Code,  until  the  commencement  of  cohabitation  bgr 
the  parties  to  the  agreement.  And  by  cohabitation  is  meant»  not  aim- 
^  the  gratification  of  the  sexual  passion,  but  to  live  and  dwell  U^ 
gether,  and  to  have  the  same  habitation.    KUbum  v.  KUburm,  447. 

&  What  Iioks  not  CoNsrrruTB.  —  An  agreement  between  {Murues  to  a  mar- 
riage without  solemnization,  not  followed  by  Anything  to  indioate  to 
the  community  that  they  have  assumed  the  relation  of  husband  and 
wife,  is  not  an  assumption  of  the  marital  rightSt  duties,  or  obligations 
eonteinplated  by  section  55,  California  Civil  Code^  and  therefore  does  not 
eonstitute  a  marriage.     KUbttm  v.  KUhurn,  447. 

4.  Mkakino  Of  "Marital  Riouts,  Dutik^  or  Oblioatiohs."— The  words 
**  marital  rights,  duties,  or  oUrigationSy"  mentiuued  in  seotiou  65,  Cali- 
femia  Civil  Code,  providing  that  oonsent  to  marriage  mnst  be  followed 
^by  a  mutual  assumption  of  marital  rights,  duties^  or  ebUgattons," 
mean  such  rights,  duties,  or  obligstions  as  arise  irom  the  contract  of 
marriage  and  constitute  its  object,  and  therefore  embnaoe  what  the  par- 
ties to  such  oontract  mutually  agree  to  perform  toward  each  ether  and 
to  society.     KiUmm  v.  Kilbmit,  447. 

*•  Dtvorcr  —  Adultery  —  £tidenck. — In  an  action  for  divarse  on  the 
ground  of  adultery,  where  the  marriage  of  the  parties  is  not  sought  to 
be  established  by  proof  of  their  cohabitation,  evidence  of  the  alleged 
husband's  nubsequent  marriage  to  the  woman  with  whom  he  is  alleged 
to  have  committed  adultery  is  irrelevant  and  inadmissible,  ^iftni-n  ▼• 
KWrnm,  447. 

^t.  A  Prohibition  aoahist  KsMARRiAai  Cohtainsd  ur  a  Drorir  or  Di- 
▼OBOR  EvTERRD  Of  Anothrb  Statr  is  in  the  nature  of  a  penal  ^,  and 
has  no  force  as  a  disability  to  remarry  in  this  state,  though  the  cause 
of  divorce  was  such  that  had  it  been  granted  in  this  state  the  gnilty 
party  would  have  been  prevented  by  its  laws  fvom  eontraeting  a  aecond 
marriage.     InhahtanU  qf  PkUUpt  v.  Inhahittmia  </  MttdrUk  774ll 

4L  Uarriaos  bt  Common  Law  not  ArriCTRD  bt  Statutx.  —  A  atatnle  pre- 
ioabing  the  prooaremeut  of  a  marriage  license,  and  the  other  formali- 
fiee  to  be  observed  in  the  solemnization  of  nmrrisga^  dose  net  nnder 
marriages  entered  into  aoeording  to  the  cemoioa  law,  bat  not  ta  toA* 
lermity  to  snoh  for  mall  ttei^  void,  nnlees  the  statnte  itself  deolarM  them 
«o.    StaU  ▼•  BiUidi  869. 

See  OoMTAAoab  Uk 
ML  0&  Bar.,  Tob  XJU2L— tt 
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LOTTBRIKS, 

L  DuiHinoir.  — A  icbMDa  for'tlwdirtnlNrtKaM  frbw  by  oluiic*  m  k  le^ 
ter^.     Stale  t.  X'niuiM  MataHtiU  Au'n,  727. 

K  "PLinxa  PouCT." — A  eohema  jKi|iulvly  uid  genanllj  known  m 
"  pUyiag  policy  "  ii  a  lottery.    UtiUe  >.  A'ofuai  JlavamlUe  Ati'u,  7S7, 

■>  ScHUii  Which  n.  — A  Bcbeme  liy  which  ui  ■noowtion  aella  o«rtilt 
mtn  or  ticket!  Tor  »  aertain  tinall  ■Qm  ol  Donay,  which  «adtle  tbi 
purchHer  to  a  lud-peocil  aud  the  right  toaeleaC  oertain  unmbera  whick 
U  drawn  from  a  nvolving  wheal  in  which  other  nnmltan  ara  placad 
•otitle  the  purchaser  to  >  auiu  oF  money  much  largw  than  the  pnrchui 
price  et  the  ticket^  U  a  lottery,  and  nnUwfuI.  BtaUy.  ''-'TT"f  Jliixam 
Hie  An'K  7Z7. 

"UAKDAMUa 

L  Dbobetiohart  Aot.  —Where  the  oomptroUer  of  itata  k  invaetad  wilk 
the  legal  dnty  of  approving  or  rejecting  the  official  bonds  €>f  oovntj 
officer^  hii  appronl  or  rajeetion  invsWee  the  eaeniiee«f  jadcrmnt  aai 
diaoretion,  and  will  not  be  ooBtralled  by  mandaaum,  oKoept  far  a  eapti- 
oiouM,  arbitrary,  or  oppreuive  sxerciM  tharaoL    SMi  ▼■  £amm,  tlfi. 

I.  llAXBAMda  wiu.  Lu  TO  CoNTKOL  DusxMxioxtMT  Aon  flv  Otficbm 
only  when  the  exercise  of  diioreCioa  ii  asnuaed  in  negaid  ta  ^Mtttere 
oat  prop^y  within  it,  or  when  miataka  ■  MAda  ia  law  net  ^pnnans 
to  the  dJseretioQ,  or  when  it  is  exeroised  onprieiMidj.  arUtniilTi  i* 
oppressively,     SUiU  v.  BarnaM,  516. 

I,  Uahdahds  wiu.  mut  Lii  to  Controi,  Ducsn'ioiiABT  Acts  op  Omcm 
for  wrong  deoisioas,  on  the  groand  that  wrong  reasons  ara  gJTen  ttiers- 
for,  except  when  the  ressoaa  rsUte  to  maCten  «f  law  not  witfaiA  their 
diaeretioa.     State  t.  Bama,  GIS. 

Baa  BnuMHO  AMOOunoin^  & 

.MARKEmS. 
Sm  MviriaiFaii  Comcoaisoi^  V-CT. 

MARINE  INSURANCBL 
See  iKsuuiica,  37-31). 

MARRIAOB  AND   DIVORCB. 

1.  DinNinoN.  —  Murisge  ia  lAie  oivil  italat  d!  one  man  and  one  womaa 
ospable  of  oootracting,  nnited  by  contract  and  mutoal  onnseat  for  bf% 
lor  the  disdisTge,  to  evdi  other  and  to  the  owniunniity,  wf  the  'AntiM 
legally  ineumlient  (m  thooe  whoie  association  is  lanaded  m  the  dwtin» 
tioD  of  Bex.     Slate  w.  Bittirk,  869. 

ft  OoKTHAur  OF  Harriaoi.  —  The  mutual  agraenwBt  Of  Van  partiea  to  !■*• 
togathor  in  the  profo^sed  rvUUoa  af  Irasbaad  asA  wila  ia  iwiwtkl  >• 


ereate  a  eontract  of  marriaga,  and  mioli 
partiM  to  it  the  obligation  to  live  together 
KUbum,  447. 

IL  Marriage  bt  Contract.  —  ▲  valid  manriag 
where  a  man,  and  a  woman  under  aightee 
refnset  to  consent  to  her  marriage,  maki'i 
marriage  license,  mntnalljr  agree  to  marry, 
aetves  as  man  and  wife,  and  at  the  same 
tract  in  the  presence  of  witnesses  who  s 
contracting  partres  agree  to  live  together 
followed  by  cohabitation  and  holding  the 
band  and  wife.     Staie  v.  SiUldt,  869. 

4,  Marriaos,  What  CoKSTrroTRS,  under  C( 
ment  to  marry  is  not  followed  by  solemnix 
M  marital  rights,  duties,  or  obligations,  ^ 
66,  California  Civil  Code,  until  the  corom< 
the  parties  to  the  agreement.  And  by  col 
ply  the  gratification  of  the  sexual  pasaioi 
gether,  and  to  have  the  same  habitation. 

&  What  DOks  not  CoNSTrruTK.  —  An  agreeme 
riage  without  solemnization,  not  followod 
the  community  that  they  have  assumed  j 
wife^  is  not  an  assumption  of  the  marital 
eontemplated  by  section  65,  California  Civi] 
constitute  a  marriage.     Kilbum  v.  Kitlurn, 

4,  Mkaniko  Of  '"Marital  Riouts,  Duties  oc 
*'  marital  rights,  duties,  or  obTigationSy**  ir 
fomia  Civil  Code,  providing  that  oonsent  \ 
^by  a  mutual  assumption  of  marital  ri(    I 
ueaa  such  rights,  duties,  or  obligatioaa  a    > 
marriage  and  constitute  its  object,  and  the    I 
ties  to  such  eontract  mutually  agree  to  pei    i 
to  society.     KiUmm  ▼.  Kilburn,  447. 

7.  DxvoRCB  —  Adultery  — Evidence. — In  ai 
ground  of  adultery,  where  the  marriage  oi    i 
be  established  by  proof  of  their  cohabitat 
hnaband's  aabsequent  marriage  to  the  wou    . 
to  have  committed  adaltery  is  irrelevaat  a    I 
KWmm,  447. 

lb    A  FrOHIRITION  AfiAZMET  KBMARRIAaS  COR^    . 

TORCi  Entered  m  Another  State  is  ia  i 
baa  no  force  as  a  disability  to  reuaarry  in  I 
of  divorce  was  such  that  had  it  been  gra  ; 
party  would  have  bean  prevented  by  its  la  i 
marriaiga.  Inhahtanit  cf  PhUUpM  v.  Inhahi  i 
#.  Marriaoe  rt  Common  Law  not  AFrECTRD  ]  ! 
•oabiog  the  prooarement  of  a  marriage  lie  i 
fies  to  be  observed  in  the  solemnization  c 
marriages  entered  into  aoeordli^  to  the  oi  i 
larfflity  to  snch  formalitiea,  void,  anless  thi  i 
«o.    8UiU  V.  BnUd^t  869. 

Sea  OoMXRAoab  U 
AH.  0&  Ear.,  you  XZI2L--tt 
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married  women. 

8«a  HUSBAHD  AND  WtWM, 

MASTER  AND  SERVANT. 

1.  Duty  oh  Pakt  ov  Mastui  is  to  provide  ordinary  niAohinorj  rmmmMj 
Mtfe  for  the  work  to  be  done.  He  need  not  provide  eaoh  ae  will  either 
insure  the  servant  against  injury,  or  be  of  the  very  best  and  newcet  de- 
Tice  obtainable.  If  this  is  done,  the  master  is  not  liable^  though  the 
servant  is  injured  without  fault  of  his  own.     Angeniem  v.  /ojies,  17i. 

Si  NcauaBNCi  —  Burstikq  ov  Maghinxbt.  —  Where  a  servant  is  injured 
by  the  bursting  of  an  emery-wheel  operated  by  him,  not  shown  to  have 
been  defectively  constmcted  so  as  to  cause  the  injury,  the  fact  that  the 
accident  might  have  been  prevented  by  the  adoption  of  a  different  de- 
vice than  that  in  use  will  not  charge  the  master  with  negligence.  Awger' 
9Um  V.  Joneif  174^ 

IL  NiOLiORNCT — LiABiLiTT  VOB  DETWcn  IN  Machinskt.  —  It  IS  Bot  negli. 
gence  on  the  part  of  the  master  towards  his  servant  if  a  tool  or  machine 
breaks  or  bursts,  whether  from  an  internal  original  fault,  not  apparent 
when  It  was  first  provided,  or  from  an  external  apparent  one,  produced 
by  time  and  use,  not  brought  to  the  master's  knowledge.  These  are 
ordinary  risks  of  the  employment  assumed  by  the  servant,  and  which  it 
is  his  duty  to  report  to  the  master.     Augerstein r.  Jones,  174. 

4.  Master's  LiABiLrrr  if  DirFsusNT  Dbvicb  would  Pbxvbnt  AociDBirr. 

—  The  risk  to  which  an  employer  subjects  his  employee  in  the  use  of 
machinery  furnished  is  not  sufficient  to  impoee  liability  upon  the  foruier, 
as  being  extraordinary  in  character,  merely  becauM  the  injury  in  a  par- 
ticular case  might  possibly  have  been  prevented  by  adopting  some 
different  device.  Mere  proof  of  accident  and  such  possible  prevention 
is  not  the  test  of  negligence  by  the  master  which  produces  legal  liabiW 
ity.    Attgertiein  ▼.  J&nu,  174. 

5.  Pbomisb  of  Masher  to  Rkfair  DBriOTivB  Maohihbbt  Don  hot  Rb- 

LiBTB  Servant  from  Result  of  his  Contbibutobt  NBaLiOBNCB.  — 
The  mere  promise  of  a  master  to  repair  a  defective  machine  or  imple- 
ment used  in  his  business,  and  known  by  both  to  be  dangerous^  wUl  not 
relieve  the  serTant  from  the  ordinary  result  of  his  own  oontributory 
negligence;  and  if,  with  knowledge  that  such  promise  has  not  been 
performed  by  the  master,  after  a  sufficient  time  has  elapeed  for  such 
performance,  the  servant  continues  in  the  service  and  is  injured,  be 
oannot  recover.     Ot^f  etc.  Wy  Co.  ▼.  Brtntfbrd,  ZTJ* 

t.  Servant  Justified  in  Rbltino  on  Master's  Pbomisb  to  Rbfaib 
Defect  in  Maohinebt  when.  —  When  a  master  promises  to  repair  a 
defect  in  machinery  used  in  his  business,  and  requests  his  servant  to 
go  on  with  the  work,  the  latter  has  a  right  to  l>elieve  that  the  defect 
will  be  repaired  before  he  will  be  again  called  upon  to  place  himself  in 
danger  from  it;  and  if,  in  ignorance  of  the  continued  existence  of  the 
defect,  he  is  subsequently  injured,  the  master  cannot  be  heard  to  lay 
that  the  servant  ought  not  to  have  relied  on  his  promise.  Q^  sis.  Ety 
Co.  V.  Brentford,  377. 

7.  DuTT  OF  Servant.  —  After  workmen  have  been  employed,  provided 
with  tools  and  materials,  and  have  actually  entered  upon  the  work,  each 
is  bound  to  exercise  reasonable  care,  diligence,  and  skill  in  its  perform- 
ance. ESach  is  al^o  bound  to  consider  and  oo^perate  with  his  fellow* 
workmen  to  pronole  the  success  of  the  work  in  whioh  they  are  all 
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•ngagttd,  wad  f  Ailing  to  do  ihli,  and  recei^ 
genoe  of  his  fellow-workman,  be  must  Ic 
ployer  for  oompenaation.     Bob  t,  Walhet 

ft.  Sbrvamt,  whin  must  Bxbroisb  Judgmem 
formed  all  duties  reqaired  of  him  towards 
selectioa  of  a  competent  foreman  and  ampl 
them  against  each  other,  nor  is  he  bound  ' 
detail  of  their  labor.    They  must  ezercis 
•election  of  material  out  of  the  ma«is  fu 
manner  of  handling  it,  so  as  to  ascertain  ti 
any  scaffoMing  they  erect  for  themselves,  i 
be  pot  upon  such  structures.     Bon  ▼.  WaU 

f.  Emplotbb  onlt  Bound  to  Exrrcisk  Car 
An  employee  who  knew  of  the  defect  that 
be  held  to  have  assumed  the  risk  occa^io 
bound  to  exercise  care  in  knowing  the  fa( 
his  duty.     Tayl&r  tie.  R'y  Co,  ▼.  Taylor,  31 

IOl  VoLirimRR  Bmplotbb  cankot  Rboovbr  i 
LOW-BBRVAMT.  —  One  who  assists  the  servt 
volunteer,  cannot  recover  from  such  mastei 
through  the  negligence  of  such  servant  E 
acting  in  furtherance  of  his  own  or  of  his 
recover.      Botmer  v.  Bryant,  361. 

11.  DoTT  OF  Mastbr  to  Sbrvant.  —  An  employ 
•rs  with  a  suitable  place  to  work,  with  suitf 
use,  with  suitable  materials,  and  with  re^ 
laborers  with  whom  to  work.  If  they  are  3 
IB  the  use  of  tools  or  machinery,  it  is  hit 
instructed  in  their  use,  and  warned  of  su  \ 
thereto.     Rom  v.  Waiter,  160. 

12.  Mastbr  Liablb  vor  his  ArriKHATiVB  Aci  1 
RBCTLT  Rbsults  TO  HIS  Sbryant.  •—  A  ma  I 
his  representative's  affirmative  acts  from    1 
directly  results,  although  the  servant  knei 
before,  and  still  oontinued  in  his  service.     '.  I 
tive  of  a  railway  company,  whose  duty  it 
act  that  will  imperil  its  servants'  safety,  wl  i 
work,  does  an  act  which  prevents  them  fr 
benefit  of  signals  known  to  be  necessary  tc  I 
work,  the  company  will  be  liable  for  such  1 
the  cause  of  injury  to  the  servants,  and  wi  I 
conferred  upon  him,  although  the  servants    1 
done  the  same  or  similar  acts  before  tha 
BretU/ord,  377. 

llL  ViCB-PRiKCiPAL,  BO  long  as  he  acts  in  disci 
principal  owes  to  his  employees,  represer   1 
act  is  the  act  of  the  principal.    Beyond  tb  1 
and  not  as  a  vioe-principal.     Boaa  v.  Walt   , 

14.  Mastbr  not  Liablb  for  Risks  Assumbc  i 
—  A  master  is  not  liable  for  risks  assumec   I 
servant  has  sufficient  capacity  to  take  ca 
can  properly  appreeiate  the  risk.    JJinekl 


U.  Habtbr  LriH.!  to  Hntn  Sibvaht  km  IitjiiHm  *wnt  Pbhtu  tun 
Kkowh  om  APFKaoTATM)  ra  Him.  —A  oilnDr  BOTHit  sai  reeorar  (ram 
bit  ifiutar  for  iujaritB  antUrmi  bj  iim  fron  any  p«rtl  wbioti  b«  did  ddI 
koow,  or  which  ha  conld  Boi  proparijr  ftptmoiU*  U  httdid  iMBiimll; 
know,  aaA  to  wbiob  n  iirudaat  and  right- minded  muter  wmld  not  ban 
allowed  bim  to  ba  oipowd.     HiaekUf  *.  Haratdowtij,  US. 

IC  DcFTT  OT  llASTEa  TO  Mwoft  Sbrtivt. — A  Baiter  who  omplofB  K  child 
mn«t  look  out  [or  him,  and  aea  that  ha  a  nut  axpoaed  te  dangar  ariiing 
from  tba  itructnrs  of  building  or  roacbiaw?,  yrbiab  an  opantin  of  or- 
dinary intellitjenca  and  exparianoe  woald  percmve.  Notice  ol  tfaa  dan- 
ger ia  not  enough,  but  tba  child  moat  hava  anffieieot  inalractifioi  to 
enable  him  to  avoid  danger.     Himeklry  v.  BaramloKikg,  018. 

17.  Etidrhci  not  ConoLDBiva  a«aibbt  Uimok  Bwa-ViM^a  Rtoar  to  Ra- 
COVER  roB  In  JUKT,  What.  —  Proof  that  a  minor  nrrant  had  dooe  the 
work  in  the  doing  oE  which  ha  waa  injured,  lor  aoma  time  jmor  to  the 
acciileut,  aud  of  the  unmbar  of  timaa  be  had  dona  it,  may  ba  properlr 
considered  bj  the  jury  in  determining  whetber  or  not  it  waa  negligence 
in  the  matter  to  require  him  to  cmtinne  to  do  it,  and  alao  for  tba  par- 
pose  of  determiaiag  whether  the  injory  teniltad  from  tba  aarvant'i  in- 
experience and  want  «f  jndgniaDt,  Or  from  hii  o*tt  aef^getioe:  but  it 
cannot  be  held  to  be  ooocloaivo  againat  bia  right  to  reooTw.  UimiMet) 
V.  Hormdoatkg.  618. 

18.  RoLB  Relievino  Maoteb  tbom  Liamuit  vox  IiiJD»r  REBITUns  moH 
KioLTaBKCB  or  FjcLLuw-aaKVABT  .tor  Apmjoabli  to  Cacb  or  ChiiiD.  — 

A  maatcr.  in  order  to  defeat  ■  recovery  on  the  gHHind  that  tka  injory 
resuttod  from  the  uegligenoa  of  a  (ellow-aer^anti  nmat  <tuw  not  only 
that  the  injury  wu  cauaed  by  the  Dogliganea  of  the  fedluw  aaivan^  bet 
aim  that  the  maetar  bad  oead  ardinary  oara  and.  pmdenca  in  aiBpteying 
anch  [ellow-servanL  If,  howavar,  the  injured  aarraDt  iakefaild,  inca- 
pable of  comprehending  the  riak,  the  rale  raliaring  tba  meitor  from  lia> 
bility  for  the  Degligenoa  of  a  feUow-tarvant  doaa  not  apply.  HmcHt^  t. 
Htrraviomtky,  618. 

19.  FKLL0W-SXBVANT3.  — All  ai*  faUow-aervaatB  wk*  (m  aagafcd  i>  the 
prneeculioa  of  the  aaina  oomiuaa  work,  having  ■•  dapandenca  open  or 
relatioa  to  one  another,  exoept  aa  ao-labgoeaa  witbant  rank,  nadier  tin 
direotion  and  managaiuaot  of  the  maatar  bimanif.  or  at  anma  aarvant 
placed  by  tba  master  over  them.    Aktrrw  v.  A  Jae«)ii«e.  JfrOix.  SSI. 

90.  Fbllow-buivaiits— ScdioM  FoBuiaa.  —  Wbn*  twv  aaBlioii  fatamen 
an  employed  by  the  eama  nulroad  aaaqtaay,  md.  are  engagad  is  the 
aamt  dapartmaot  of  work,  neitbei  bairiaig  awy  aMpacviaioo  or  oaatrDl 
over  Ibe  other,  and  both  being  eabjaot  to  the  erdaca  of  one  rWMlHaaater, 
they  are  (ellow-aervauta,  and  nab  aompMiy  ia  aot  liable  to  oaa  for  an 
injury  caaaed  by  tba  negligaiua  al  tba  etbiB^    Slmrrim  v>  St.  Jwmfk  etc 

iryCo.,ss\. 

11.  Fellow -HER  TAKT^  — A  perattn  emiJeyad  topMrfana  maif  ol  Ifae  — ater'a 
dnliBi  to  hii  eervant  is  not  a  follow  ainTem*  al  the  latter  wUI*  aoab  re- 
lation eiiat^  and,  in  rMpect  to  each  dntiaa  and  Mofa  dalagstiaa  ^  ao- 
tbnrlty,  does  not  relieve  tba  master  from  a  ptnfMr  dJsBbwfi  e<  aorb 
dntiea.     Dm/iank  T.  Hamubal  tiK.  R  B.  Co..  Ut. 

B.  Fellow-sshvakis  — NEOUsaiKiB.  —  A  pmoa  inlcBated  with  kivilway 
Dompaay'a  power  at  oontrol  of  the  praetiaal  bnaBaia  di««  M  ite  fBund* 
bona*  at  tba  tima  of  an  Moident,  aod  aim  iutipatei  with  dinotng  the 
»  of  the  engina*  and  enjployeea  engaged  thera^  it  the  repre- 


InJ>£X. 

tentative  of  the  company^  and  not  a  felloTi 
M>  as  to  relieve  the  company  of  liability  tc 
snuh  ropresentatire  8  negU^enoe  while  wi 
tpeot  to  an  act  perCermed  in  pnrauauce  of 
of  the  Iwminaie,  Dayhaith  t.  Hannibal  tL 
9.  VioK-PBiwdeAL— Duty  to  Sjbrvamts.  — 
or  of  his  vioe-principal,  to  use  ordinary  oa 
a  place  to  work  that  is  as  reasonably  saf< 
ment  will  pertnit^  and  also  to  nse  ordina 
unknown  daogers,  or  those  not  ordinaril; 
DayhoTth  t.  hanmbal  eie.  It,  JL  Co,,  900. 

84.  MaCTBRS  AMD  SeBVANTS.  *-It  Two  OB  ) 

in  the  performanoe  of  their  aeTeial  parts  oi 
to  nse  reasonable  care  to  avoid  injury  to  tl 
mMcUedttc  Co.  v.  K^i/tr^  088. 

25.  Masxer  is  ANawjutABJUB  ion  trb  Nxql 
Wnicar  Akotiub  n  Iivdsjid,  though  suo 
to  do  an  act  in  the  manner  in  which  the  i 
do  it.    ConaoUcUued  eic.  Co.  ▼.  Keifer,  688. 

SO.  Duty  of  Sbkyaitt  —  Foreman,  whrn 
master  has  perfrirmed  all  duties  required  < 
including  the  selection  of  a  competent  for< 
not  his  duty  to  supervise  the  selection  of  < 
purpose.  The  foreman  and  his  fellow-woi 
ability  of  tbe  material  used  for  the  puipos 
arror  of  judgment  or  careless  discharge  oi 
not  that  of  the  master.  In  snoh  oase  th( 
though  he  has  entire  control  of  the  wor! 
and  had  power  to  employ  or  discharge 
Walker,  160. 

S7.  ClSBK  ok  SlLMMAlf  HAa  No  POWKE  Tl 
8BT8  as  security  for  his  own  debts.     OUfi 

See  Amimau^  8;  Gab&ubs,  4, 6;  Bauaoad 

MAXIM& 
Law  BsFuan  Aid  to  parties  la  pari  deOda,    & 

MBCHANICVS   LI 

L   SOBOOL-HOUSI    KOT    SUBJBOT  TO.  —  A  Sch* 

school  district  is  not  subject  to  seizure 
lien  law,  when  the  cuustitntion  prohibi 
incurring  indebtedness  exceeding  the  so 
unless  before  the  indebtedness  is  incurred 
its  payment  by  taxation.     Mayrhq/er  w,  J 

%  PUSUO  PrOPRRTY  AMD  PdBUO  BuiLDDIOi 

lieiUL    Majfrho^er  v«  Board  qf  JSdueatkm,  < 

MI8TAKB. 
Bee  Bquity,  1;  Iriura 

MONOPOLY. 
Bee  CoRYSAon,  16;  Mvhioipal  i 


UUKIUAUK 

L  If  A  BuiLDino  n  Pdt  trpon  MomgAom  Lamv  vt  THi  Cbnxm  o» 
IHK  MoaTOAOOB,  uid  withont  the  ooowDt  of  tha  inortgsgea,  it  ba- 
eoma*  •  part  of  the  rc&ltj  and  U  eorared  bj  tha  mortgaga,  and  tUi 
raaolt  oaonot  b*  KTOrtad  bj  any  agroemeat  to  vbieh  tha  mortgaga* 
ia  not  a  party.  Ono  who  pnrohaaaa  tha  propartj  at  a  aala  nndar  tha 
mortgiga  acquire*  title  to  tha  buildia^  tboagh  notilied  at  th«  aala  a< 
tho  eUima  of  another  thereto.     Mengher  t.  Hagea,  819. 

t.  QoAHTn  Who  ArauMn  akd  Aqreis  to  Pat  Two  MoRTaAOEB  made  bf 
the  gruitor  of  the  land*  gntntod  nndertakva  to  reUere  tha  grantor  not 
only  from  paraonal  liabilltj  for  tha  debt,  bat  alao  from  all  Ualiilitr 
nndar  tb*  moitgagM,  and  if  the  grantor  haa  andi  an  intereat  in  tb* 
property  aa  to  be  actually  damnified  by  tb*  f«ilnr«  to  remoT*  the  mort- 
gagea,  ha  may  recover  hi*  actnal  damagea,  notwithatanding  he  haa  boett 
relieved  from  personal  liability  ttpon  the  debt     Bkt  v.  Bandeit,  SOt. 

%,  LiABiLrrr  or  Orahtei  vob  hot  DiscHAiaiNfl  HoRraAOB.  — If  a  graotea 
agree*  to  pay  two  mortgage*  made  by  th«  gtantw,  and  failing  to  pay 
Uie  one  whioh  first  falla  dne,  the  prapar^  >•  lold  therenoder  »nd  tha 
mortgage  thereby  paid,  the  grantor  la  entitled  at  onoe  to  maintain  *■ 
Brotion  for  the  failure  to  pay  the  mortgage,  thnngh  the  aaeond  mortgag* 
la  not  jetdna,  because  lb  waa  tiia  dnty  of  the  grantee,  by  paying  off  tb* 
first  mortgage,  to  make  tb«  aaonrity  of  the  aeeond  good,  and  tbns  to 
keep  the  grantee  harmlen  agwnat  the  oovenanta  thervln  made,  and  tb* 
meaaure  of  damage!  may  be  the  amonat  of  tba  aeeond  mortjiage.  Slel 
T.  Sandm,  SOI. 

4.  PowBR  or  Balm  m  Hortoaok,  Who  nit  Exkcutk.  — A  pow«r  ^aal* 
giren  to  a  mortgagee  can  be  ezecnted  only  by  him,  it  tiiera  haa  been  do 
transfer  of  the  debt  «o  u  to  paaa  the  legal  title  thereto;  but  if  tb*  debt 
haa  been  legally  aaiigned,  the  aisignee  ia  th*  cme  antborixed  to  make 
the  lale.     San/ord  t.  Kane,  602. 

L  AMtOMiiiNT  or  HoRTGAoa  of  Bkal  Estati  dors  Hot  Tkanstzk  Ltoai. 
OwNBBSHlP.  —  A  mortage  of  real  eatate  ia  not  negotiabl*  or  oom- 
mercial  paper,  either  at  oommon  law  er  nndar  the  Ulinoia  atatotea,  and 
an  ■•eigniDent  of  it  doea  not  convey  or  tianefer  the  legal  ownership^ 
The  right  acquired  by  auoh  an  auignment  ia  an  eqnitahls  right  ooly, 
and  a  aale  made  by  the  aaaignee,  nnder  a  power  of  sale  given  by  tlM 
mortgage  to  the  mortgigea,  ia  void.  Stafford  v.  Kaite,  S02. 
B*«  KXKNTtOU  AHD  ADMuriaTKATOKa,  3;  JODICIAI,  Sali;  Paxmkkt,  %  tt 
CHATm,  MoBTOAQK 

UONIdPAL  COBPORATION& 
1.  DBnorm  SioKWAUt— Liabilitt  for  Injonr.  —  Wb*r*  defect*  fn  * 
■id*walk  on  the  street*  of  a  oity  ar*  known  to  tha  t^cer*  bavh^ 
oharge  of  the  street^  or  have  existed  for  sneb  length  of  time  that 
they  oonid  have  been  known  to  them  by  the  eierei**  <i  ordinary  oar* 
and  diligence,  the  city  ii  liable  in  damagea  to  one  who  is  injured  by 
reason  of  such  defecta,  withont  laalt  or  negligence  on  his  pari  KaMm 
CUt  V.  Bradbury,  731. 

ft    LlABILITT     FOR    InJURT     AjUBINa    FBOM     DUWTIVR     AHD    DH0DA»DRD 

STKBEr.  —  One  who,  in  approaching  a  pnblie  atreet  over  privato  prop- 
arty  which  he  haa  no  right  to  use  aa  a  traveled  way,  and  over  wh^ 
the  city  has  no  control,  is  preoipitatod  over  an  ambankmeat  into  •■ 


101  If ARXRR.  ^~  GiuifT  OF  ArmovnT  to  Rioulati  Vbndhvo  ov  Mbatb, 
•to ,  it  0O6  of  police  power  t*  be  eBemiieil  «pon  eonsiderations  referable- 
to  the  puUIie  health,  and  welfare  d  the  oommnnity,  and  not  to  as  t<K 
create  a  Oionopoly,  bat  lo  ae  to  afford  Iho  same  rights  to  all  alike,  npo» 

Uader  eoob  ontberitjiv  the  bows  of  the  day,  an4 
of  and  iriea  for  oeodooting  the  bosioesa  nay  bo* 
diiMgiiitod  aad  proeetibcd,  and  tbo  ettehlishwieot  of  flaod  plaeee  of  Balo> 
may  be  prohibited  in  localities  from  which  tbeir  cadnsioB  io  dielated  b/ 
MHHi^y  oossiflsra*MmL    ^flCMOiteNw  ▼•  Mjtdt&ttM^  Po& 

Oi  IfaBgWk  -^Bmwmmrm  BBraauH  Mabkcsi oamiov  s» nm> to «reato> 
aoMtiflffdy  d  tbo  Tight  i»osU»  sad  tbo  right  to  sell  at  marbeto  must. 
bo  »evod  to  all  oUbo  oB  tbo  SMDO  oonditioM.    JmekmmiHh  w.  Lmhmth, 
fiM. 

fll  Manmai  —  Obait  op  Avtmrnur  «o  Eboolass  VBffDno  or  Mbatb- 
and  vegotaUoo  will  pemiit  a  oity  to  ordon  gsocfal  rogulafciooa,  oppU- 
oaUo  to  all  alifcck  aa  to  wboo  and  where  those  aiiioles  may  be  sold;  bat. 
snch  grant  is  not  one  conferring  the  franchiaoof  ostablisUing  a  market,. 
and  obIj  a  power  to  r^gnlate  the  sale  of  artioles  which  but  for  it  oonld^ 
bo  sold  anywhere  and  at  all  tiams.    Jaek$omtlU§  ▼.  Ledmiik  66a 

SL  MABxna  —  Lumnam  to  Sbix  Don  nor  OomarmrtL  —  A  boenso  to  sell* 
or  other  things  is  not  a  grant  to  maintain  a  market^  within  tho- 
itOg  of  a  legislntiTO  gnat  of  power  to  establish  and  rognlate  mar* 
kets.     Jaehonmlte  ▼.  LedwUh,  666. 

fli  1IABKS& — Bjoar  to  Liobibb  a  marbot;  no  power  bemg  giTca  to  aIso> 
tax  it  far  roTonno,  gures  a  mnnieipal  oerporatinn  power  to  impoee  snob 
ebai|^  for  tbe  lioeaoo  as  will  oovor  not  only  the  nooessary  expeooes  of 
issniag  it;  bnt  also  tbe  additional  labor  of  officers  and  other  ezpensea^ 
imposed  by  tbo  bneine«i,  hot  nothing  beyond  thie  limit    JtuktonwiUe  v. 

flL  MiBxan  — PowBft  to  Ebtablibh  ahb  Ltcbubb.  —Power  granted  to- 
a  oity  to  estaUtsb  ami  regalato  a  market  inebides  power  to  license  the 
keeper  thereof.  The  Ucenao  fee  OBactad  is  not^  however,  a  tax  for  reve-> 
nne,  bnt  a  charge  under  the  police  power.     Jadtaonvitle  ▼.  Ledtmth^  668. 

Ml  Mabkbib  abb  wn  Subtkot,  ab  OoooTJmons,  to  Taxation  for  revenoo- 
vndor  diarter  power  given  a  oity  to  lory  and  collect  taxes  for  tbe  pnr- 
poeea of  rovenno  npon  "all  property  and  privileges  taxable  by  law  for 
Btate  purposes; "  and  to  lieense^  tax,  and  regulate  certain  nnmed  oocn- 
potions,  "  and  all  other  privileges  taxable  by  the  stato."  Tbe  word 
"pririlegea,"  as  thns  oaed,  means  only  other  occopntions  of  like  kind 
00  those  desigBated,  and  not  a  technical  privilege  or  franchioe  snch  as  a 
market.    JmckmrnalU  v.  LedtoUk,  66^ 

t7*  MaBSBTB  —  POWBB  TO  EsTABUSH  AND  RbOULATB,  MOST  BB  StBUTFLT 
F0LEX>WBD,  AND  CANNOT  BB  DXLBOATBD.  —  Wbcrc  tbc   pOWOT  tO  Ostab- 

fiBh  and  rsgnlate  markets  is  oonfined  by  tho  grant  of  power  to  tbo 
dobbofativo  judgment  or  discretion  of  the  law-making  power  of  tho 
nnnicipality,  the  grant  mast  be  strictly  followed*  and  the  power  can* 
bo  dok^ated  to  tbe  judgment  or  diecietion  of  one  constituent  ele» 


}  BMnt  of  Boch  mnnieipal  power,  nor  to  tho  judgment  or  diseretion  of 


Jaehmmwifh  ▼.  Zedisi^  66a 
0eo  ABDamfBHT,  2f  Nbouobnob,  6;  Taxatkui,  I;  Towml 

KAHB8. 
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KAVIGATION. 
See  FiBHERiM,  7,  8. 

NEGLIGENCE. 

1.  Pbozimatb  Cauu.  »Id  cases  where  negligenoe  b  alleged,  the  qaestiea 
of  proximate  cause  is  ordinarily  for  the  jury;  but  when  the  facts  art 
not  in  dispute,  the  qnestion  is  for  the  determination  of  the  cout 
BwUing  t.  Boff9eU,  192. 

%  Pboximati  ak d  Rkmotb  CAuax.  —  To  hold  a  party  liable  for  negligence, 
there  most  be  a  causal  connection  between  the  injury  and  the  negli- 
gence, and  such  causal  connection  must  be  uninterrupted  by  the  inter- 
position of  any  independent  human  agency.     Curim  ▼.  Somersd,  220. 

IL  Pkoximatb  Causb.  —  One  guilty  of  negligence  is  deemed  to  have  fore- 
•een,  and  is  liable  for,  all  consequences  which  may  naturally  ensue 
therefrom  without  the  intervention  of  some  other  independent  agency* 
although,  in  advance,  the  actoal  result  might  have  seemed  improbable. 
BurUing  v.  BogseU,  192. 

4w  P&oxiMATB  Cause.  —  In  actions  involving  questions  of  negligence  and 
proximate  cause,  the  inquiry  is  based  on  whether  or  not  there  was  any 
intermediate  cause  disconnected  from  the  primary  fault,  and  self-operat- 
ing, which  pro<luced  the  injury.  In  the  absence  of  such  cause,  an  act 
of  negligence  is  considered  the  proximate  cause  of  all  injury  resulting 
therefrom.     Bunting  v.  ffogaeU,  192. 

$k  SELBcriON  ov  Dakgbrous  Route,  whbthbb  Jubtifzablb  ob  not,  to  bb 
Lbft  to  Jobt.  — If  there  are  two  routes  from  a  party's  residence  to  his 
place  of  destination,  one  dangerous  and  the  other  entirely  safe,  and  hs 
sees  fit  to  select  the  dangerous  one,  it  cannot  be  determined  as  a  mailer 
of  law  that  he  was  justified  in  making  such  selection,  but  the  question 
must  be  left  to  the  jury.  While  he  may  not  be  obliged  to  take  a-lesi 
convenient  route,  which  is  safe,  his  failure  to  do  so  will  present  a  ques- 
tion of  fact  whether,  in*the  selection  of  a  route  known  to  be  dangerous^ 
he  was  in  the  exercise  of  ordinary  care  for  his  safety.  Scmdwkk  v. 
Dohn,  698. 

4  IiisTBUOTioy  A8  TO,  wiiBN  SuFnoiBHT.  —  It  18  Sufficient  for  the  court  te 
•tate,  in  its  charge  to  the  jury,  the  law  of  negligence  as  applied  to  the 
facts  of  the  case,  without  giving  any  abstract  definitions  of  negligence^ 
gross  negligence,  or  contributory  negligence.  Taylor  He,  B'p  Gs.  v« 
Taylor,  316. 

7.  Unrbobssast  Chabob,  Refusal  to  Givb,  hot  Br  rob.  — Where  a  stat- 
ute provides  that  a  person  suing  for  the  death  of  another  cannot  recover 
nnless  the  deceased,  if  living,  conld  recover,  it  is  not  -necessary  te 
charge  the  jury  to  that  efifect,  and  it  is  not  error  to  refuse  to  do  s& 
Taylor  etc  ffy  Co,  ▼.  Taylor,  316. 

t.  Tbe8PA88Eb.  —  To  enable  a  trespasser  to  recover  for  an  injury,  in  addition 
to  negligence,  he  must  show  that  the  injury  was  wantonly  or  intention- 
ally  inflicted  on  him  by  the  defendant.     Bodffere  ▼.  Ltee,  250. 

^  Child  as  Tbbspasseb.  —  Where  a  mill-owner  maintains  a  cable  for  hoist- 
ing goods,  at  the  end  of  which  is  a  ball  and  hooks  for  attaching  them, 
and  a  boy  six  or  seven  years  of  age,  who  has  no  right  on  the  premises, 
disregarding  a  warning,  gets  upon  the  ball  while  the  cable  is  in  motion, 
with  the. intention  and  for  the  express  purpose  of  riding  up  on  the  ball, 
and  in  consequence  thereof  is  killed,  he  is  a  trespasser,  and  there  can  be 
no  recovery  against  the  mill-owner  for  the  injury*    Badgers  v.  Leee^  2Ml 


Indbz. 

JO.  Child  as  TRnPAflssm.  »  A  obfld  of  tender 
B8  to  bar  recovery  for  his  injury  or  death, 
that  negligenoe  cannot  be  imputed  to  him. 

11.  Burden  of  Pboof  not  upon  Plaintiff  ^ 
for  negligence,  there  is  no  defect  in  the  pla 
upon  the  facte  are  clearly  submitted  to  the 
to  charge  the  jnry  that  the  bnrden  of  prool  i 

lablish  negligence  on  the  part  of  iho  defem 
Taylor,  Sia. 

IS.  Byidxnob.  — In  an  action  to  reoover  for  pen  i 

ligence,  evidence  as  to  the  number  and  ag 
inadmissible.     Dayharsh  ▼.  Hmmibal  etc  R.  i 

18L  Faoth  Rbduoino  Damaobs.  — Where  a  plaii         i 
for  personal  injuries  caused  by  negligence,  ii 
Bright's  disease  of  the  kidneys,  not  caused  bi         i 
take  that  fact  into  consideration  in  determi 
and  loss  of  earning  power.     Bunting  ▼.  Hogi 

14.  Natioator  in  Public  Watxrs  is  AvswiRi 
ligently  running  his  vessel  upon  the  nets  o 
waters,  and  cannot  escape  liability  by  provii         i 
liciously  or  wantonly.      Wright  v.  Mttbfctney, 

10.  KAyiGATOR  is  Liabls  to  a  Fisherman  for 
a  steam-tug,  when  they  were  not  in  the  usu 
and  were  in  a  place  where  they  could  be  rea 
or  lookout  on  the  tug  a  considerable  distance 
the  course  of  the  tug,  after  the  nets  were  seei  i 
so  as  to  avoid  thSm,  though  the  navigator  o  i 
over  them  maliciously  or  wantonly,  but  ni 
Wright  v.  Mulvaney,  39a 

19.  Contributory  Kboliokncb.  —The  fact  that       i 
from  a  pot  when  a  steam- tug  ran  over  their        i 
other  than  that  implied  by  their  presence,  dc 
law,  that  they  were  guilty  of  contributory       i 
proper  that  such  negligence  be  submitted  to 
wanep,  393. 

17.  That  thb  Nb^liobncb  of  a  Third  Party 
the  defendant  in  -producing  the  injury  is  no       i 
Co.  V.  Kfifer,  688. 

It.  Contributory  Neougbnob.  —  If  thb  Par:      i 
Tbabs  of  Age  permit  him  to  go  upon  a  crow      I 
by  no  one  but  his  brother  and  sister,  aged  rei      i 
nine  months,  and  five  years  and  fourteen  dayi 
ing  his  father,  fifty  minutes  before  the  latter 
the  child  is  run  over  wholly  or  partly  thron 
such  care  as  an  adult  person  of  ordinary  prudi 
under  like  circumstances,  the  injuries  must  be      i 
of  the  parents, aud  no  recovery  can  be  had  thei 
19.  Child,  Contributokt  Negligence  of  Persi 
child  is  too  young  to  be  capable  of  taking  care 
of  hia  proper  custodian  to  care  for  him;  and  i 
injuries  caused  by  the  negligence  of  another,  i     i 
of  negligence,  that  negligence  is  imputed  to  tl 
MS. 


■m  AvnrAio,  9;  ArvKii.  Ana  Kueob,  lit  CABamn,  ^  4,  ^  10^  Sb  Oom- 
TkAtm,  TTi  FiSBEStM,  0;  ilranwAn,  4i  Jmrr  XlAUurr;  L&KIiUM* 
AKD  ftniHT,  7.  S;  HAam  akd  B^tTAur;  UmiiciiiAi,  OoKroB^rMa^ 
y  »ii  «•*»  OaKtattm. 

MaaOTIABIS  IHB'i'HUMBNTa. 
8m  Biua  AMD  Kom. 

HEW  TRIAL. 
Tnum  not  SxaxaorK  wbkh.  —  A  vwdiot  iat  fln  Jwotod  JiIImi  «3I 
not  ba  Mt  «ud«  ■■  mcmiLkb  where  then  is  tottimDigr  te  — haa  i^  aad 
tbe  tttatiaioDy  od  the  otlier  ciile  ia  not  nmniMilj  is  «i>ilii<  wiA  ttMt 
taitiinony,     ffiij/'  rlc  it>  Co.  v.  R'i^wi,  31L 

HONSDn: 


NoncB. 

,  t;  Jddioui.  Bum,  >t  Tiuuxnoi,  t-l. 

ruibakcrsl 

1.  ErivEltCK.  — la  an  aotion  to  recavsr  dkmkgM  for  an  allagad  iiiliiiiiK. 
□iraan  and  oocnpanti  oF  property  in  the  ume  Deighborhood  may  ba 
permitted  to  teatify  that  they  wen  anaoifBd  and  iojured  by  the  mom 
nniEanoe.  Bnoh  evidenca  U  admissible,  boHi  to  ahow  the  extant  aad 
eharaoter  of  the  injury  auatained  by  the  plaintiff;  and  tbat  the  boaJueaa 
objected  to  aa  a  nniiance  waa  capable  o[  infliotjag  the  injury  oomplainad 
of.      WyOe  ».  Elmod,  673. 

t,  Otii  Who  ScrsTAnia,  vr  Riams  or  a  Public  NuiaAin]^  a  foMJUi 
Damaob  DirrERBHT  from  that  whioh  ia  ccmmoa  to  all  may  naintaia 
an  action  for  aach  daiiiage,  thongh  there  are  many  other  pecaoaa  iajarad 
to  the  aame  eit«Dt  aa  himself.     Wj/lie  t.  Btaood,  673. 

&    A    NuiSAHCa   MAT  BB  BoTH   PuBLIO  AKD  PbITATI  AT  THB   SaXB  TdA 

Therefore,  thoogh  the  maiotenanoe  of  a  coal-ahed  and  the  operating  o( 
DiachiDsry  tiierein  may  injarioniily  affect  the  occupanta  of  many  hooaaa 
and  atorea,  and  conatitnte  a  pnblio  naiaaoce,  yet  ao  action  may  be  main- 
tained by  a  private  person  For  damages  resolting  to  him  from  ooal-diwt 
falling  npoQ  the  fnmitDre,  food,  and  clothing  in  hii  hiniaa,'and  the  muaa 
of  the  machinery,  deafening  him  in  hie  dwelling  and  disturbing  tba  Tort 
and  quiet  of  hia  home,  thongh  nnmerons  other  persona  anSer  aimilar  ia- 
}nriea  and  annnyance*  from  the  ume  cansa      Wylie  T.  Sbeood,  S7t. 

4.  IUght  to  Maintain  a  Ndmakc*  vt  a  Kailwat  Coilpobatioh  so  as  to 
injnre  aad  annoy  the  occnpanta  of  adjoining  land  will  not  be  implied 
from  the  grant  to  snch  railway  of  the  land  on  which  auch  nDEaaoaa  ia 
eonstrnctad  and  operated,  when,  nnder  the  coiistitntion  and  lawi  ia 
lores  when  the  grant  waa  made,  there  oonld  not  be  allowed  in  ooo- 
demnation  proceedings  any  daoiages  for  lands  not  taken.  A  limpla 
grant  of  land  to  a  railway  will  not  be  preaaiued  to  baTe  been  intended 
to  have  any  greater  effect  than  a  cooilemnation  judgment.  Hamoa  it 
"tlie  grantor  retains  lamia  adjacent  to  those  granted,  he  or  bis  anceaaaor 
In  interest  haa  the  same  right  to  reoorer  for  the  naa  of  tha  lands 
granted  i^jnriona  to  the  landa  retained,  m  if  n«  grant  had  l>aen  mada  ta 


fk#  mMwWy  MIA  TM  lljglllB  wwv  immmI 

tiMi  CBBQoti  maay  ]F«An  aftar  tha  eMMtmot 
shed,  witk  jUBchuxorj  wcckedl  bj  stoarappom 
•f  •  eit]^,  aad  ••  opentod  a*  t»  nak»  a  g 
■aatter  dnat  hmI  dirt  atod  dBMbroy  tha  tmndi 
tka  oocnpaats  ol  adjaining  pvopartj.  ITy/i 
il  ▲  Bvamiaa  Wkigh  is  not  a  NuiaaiiOB  ni 
RsascRr  ov  ths  FAsrioui.aa  LoeiLnr  ni  i 
a  coal-shed  ia  located  in  the  heart  of  a  city, 
dwiiKnga,  aad  ao  oporatad  at  to  inaka  grati 
la  scatter  daai  and  diii,  to  Iba  injury  aad  ( 
of  adjoioffng  property.     ITfMa  ▼.  Bim9od,  ffjl 

7.   BtaWLW  AN1>   CABrSF-fi&KAlCIMO   BHTlBUaHMJ 

kood  derotad  to  prfrataraaidBoeast  aad  lai 
aad  ¥oino  maomfortabla  by  tl^  doataad.  m 
of  aleaimg»  and  from  tho  atanch  ariain 
i,  aod  may  bo  enjoinod*     Rademhemaen^  % 

ft  Faon  Wbioh  Mar  CdasriTOTS  Dbausjl  — 
diatermiaad  io  whetbar  or  not  a  oertaia  baai 
tko  ebaiaotar  of  tfae  loeation  wbere  tbo  bi 
■aitoro  and  inspartaooa  of  auob  biutncn% 
baaa  i»  operation,  tlio  oapvtal  inveatad,  i 
growth  and  proeperity  ol  tha  eommwiity,  ai 
orod  by  tba  juay»  and  may  ooaalitata  a  do 
jnstify  the  maintenance  of  a  nuisance  after 
CcmnumweaUh  r.  MUier^  17<k 

i.  AonoN  fOR  Imjxjsv  froii,  ifor  BaBHM»  m 
WHSN.  —  Where  a  nuisance  ia  not  perma 
danta  and   contingencieat  aor  thai  it   ia 
^  aacceaaivo  actions  may  be.  brought  for  injoi 
oocnre;  and  an  action  for  soch  injury  will  i 
of  limitationa,  unless  the  fall  period,  of  the  i 
injury  before  suit..    But  i£  tha  nuisanoa  ia 
lOOOYery  for  the  entire  damage  resulting  fi 
anit    AuaUn  etc  B"p  €kk  t,  Awdtnon^  SfiA. 
flaa  Amauaa^  2%  Apwmal  and  Biuob,  20$  Bu 

OVFICA  AHD  OFFICE 

L  Uburfbr,  whrn  Bboomss  OrnoRR  Aa  to  Ti 
tka  aote  o£  a  aaavper  who  takaa  poasosaioa  o 
nay  oaatkaaa  to  aot  far  ao  long  atime  aad  i 
to  affaad!  a  piaouu^itiiia  el  hia  right  to  aoti 
to  the  public  and  third  peraona,  bnt  ho  has 
eeeding  against  himself.    ISiaU  ▼.  Ta§ltn\  61 

IL  OffiGRR  DR  Facto.— To  constitute  a  perso 
most  at  least  be  soma  oolacaUo  electioa  oa 
tion  into  office.     8iaU  y.  TViy/or,  fil. 

IL  OvRidAL   Bonds — Liabilitt  of   SoBRTiRa 
Where  the  treasurer  of  a  board  of  education 
taking  possession  of  his  oflSce,  and  aobseqnen 
of  education,  givea  aa  additional  bond,  ccaita 


the  fint,  li«l  WW  dllhTvat  itiretiaa,  tha  mretin  mi  hoth  bondi  ara  prop- 
•rl J  joiDsd  with  Bnch  treunrerin  ui  aotion  to  nooTerichoolnMiiiar  which 
ha  nifiua*  to  tarn  orsr  to  his  miacMKir  apan  tha  aipinlioa  of  hi«  imm 
d  offioa;  Mid  tba  board  of  adacation,  and  Dot  hia  anoceaaor,  is  tlia  propar 
VVtj  plaintiff  in  moh  aotion.     Gilbert  v.  Board  qfSdtuaiiim,  70a 

A.  OfnouLBoinM  —  CoHBiDaiiATioH.  —  Whara  thatraaanrar  of  aba«tda< 
edvMticMi  glvoa  an  official  bond  upon  taking  poaaaatioa  of  hia  olBoa^  Bad 
ia  anbaaqnentl J  oiderad  to  giva  a  aaoutid  and  additional  bond,  becaDaa  €t 
the  iunfficieuay  of  tha  Snt  ona.  tha  innffimanoy  o(  tha  Srat  bond  i» 
•nfficient  oonaidtntion  for  tbs  giving  of  tlia  aeoond.  OiUitrt  T.  Boar^ 
)^  BduoOioH,  100. 

I.  Omoui.  BoHna  —  Lubilitt  or  8uRKnH  on  Two  Bonds.  —  When  tha 
tiaaanrar  of  a  board  of  odno&tion  givaa  an  official  bond,  and  aftarward% 
andar  order  of  anoh  board,  girea  a  aaoond  bond,  with  differaot  nuatiaa, 
and,  being  ganaral  managar  of  a  privata  corporation,  with  control  el  its 
fnnda,  be  depoeita  both  the  ichool  and  corponla  fund*  in  bank,  with  tba 
knowledge  of  the  bank  tbattach  fnodi  ara  aabjeot  l«  bia  oheoka  foroor- 
pnration  aa  wail  aa  aobool  pnrpoae^  and  a  deficit  axiita  in  tha  aohool 
tnnda  ao  depoaited  at  the  time  of  the  axscation  ol  the  aeoond  bood,  tha 
•nretiaa  im  both  bonda  am  jointly  liable  for  any  defioit  in  depoait*  of 
aohool  money  BQbaeqnently  made  and  rematning  nupaid  at  the  az[nra- 
tien  of  aDeh  treaanrar'i  term  of  office,  if  hi^  aa  manaf(er  of  the  oorpora- 
tion,  haa  dapoaitad  anfficient  of  iti  money,  anbaeqaent  to  tha  «xao«t!a«i 
of  the  aeoond  bond,  to  make  good  the  deRciC  in  aohool  money  axiating 
prior  thereto.  GiOai  r.  Boai-d  </  Bdiealkm,  700. 
8aa  pfiwuy  iij  El-htiohs,  3;  Ezaconoii,  6,  8:  MaxDAmm 

OFFICIAL  BONDS. 
See  Ommt  *rd  Omcna,  S-& 

0LB0MAR0ARIN8L 
8e*  Cbihinal  Law,  2, 

ORDINANCES. 
Baa  MuHiciFAL  Cobfobatioii& 

PARENT  AND  CHILD. 

1,  LunLirr  of  Patheb  tor  Torts  or  Child.  —  A  father  li  navar  liable 
for  the  wrongful  acta  of  bia  minor  child,  nnleia  they  are  committed  with 
tba  latber'a  consent  or  in  oonnection  with  the  boiioeaa  nt  the  lattor, 
Bmilh  T.  Davnfvrt,  787. 

&  BtHHtnas  or  Minor  Son,  untii.  Euakcipatbd,  Bbloho  TO  tat  Fatkkk, 
and  the  oraditora  of  the  Utter  have  the  name  right  to  look  to  tbom  and 
to  the  property  in  which  they  are  inreited  aa  to  any  other  ifieeta  of 
their  debtor.    Sdautm-  r.  Baamtm  J.  Co.,  327. 
See  iNrAim,  2, 

PAROL  EVIDENCK 
Sea  CoNTRACra,  IS;  Evinuci;  Salm^  1,  S. 

PARTIES. 
See  [HiDitAHcB,  31 1  Plcapino,  10;  Tmai,  4;  WtLM,  L 


Ihdxx. 

PARTinOK. 

L  Pabxhumi  ■mwbmi  Teraiitb  nr  Coickon  :  ' 
Wbcv»  partitioii  iMtweeo  teDanti  in  oom:  i 
■Mwiiw  of  deedi  mniaally  ezeonted,  ih«  d*  i 
real  Mteto,  liat  simply  designato  the  eluure  i  i 
destroying  the  unity  of  possession,  and  all  I 
■OToralty;  nor  do  the  deeds  operate  as  an  <  : 
the  extent  of  the  interest  of  oaoh  tenant  ii  i 
raMHiY..Aiy,  67. 

S.  Judgment  in  PABTmoif  —  GoNGLuanrBMBsa  » 
is  ooncluslve  between  the  parties,  as  to  the 
that  tbey  are  tenants  in  common.  Each  < 
from  attempting  to  show  in  another  procee  i 
premises  adversely  to  his  co-tenant,  or  tbs  I 
at  the  date  of  the  rendition  of  the  decree  ii  [ 
rjtf,  95. 

8L  Jitdomsnt  ih  Partition — Collatsbal  Ai   < 
partition  is  made  by  one  referee,  instead  of  i 
the  irregnlarity  cannot  be  inqaired  into     i 
MorriU  r.  MoniO,  96. 

PARTNERSHIP. 

1.   AaSUMPTION  BT  A  PARTNERSHIP  OF  A  Debt     1 

not  a  fraud  npon  the  partnership  creditor! 
able  to  pay  its  other  debts  at  the  time.    Ha  \ 

9.  Pabtnsrship,  Absumftion  of  Debt  bt. — '  i 
books  of  a  partnership  a  credit  for  moneys  a  ( 
or  to  give  any  secnrity  for  snch  money,  or 
to  when  it  should  be  repaid,  are  circnmsta  : 
ered  in  determining  whether  such  loan  ws 
prevent  it  from  becoming  a  vslid  partnersh  i 
isfied  that  it  was  made  in  good  faith  and  t  ^ 
poee.    Hagt  v.  CampbeU,  422. 

8b  One  Partner  mat  Secure  a  Firm  Debt,  ii 
ner,  and  without  his  knowledge  and  consei  y 
in  the  name  of  the  firm  upon  its  personal  pi  ; 
422. 

4.  Partner  cannot  Plbdgb  Partnership  Pi  > 
HIS  Private  Debts.     OUphant  v.  Markftam,  ! 

ft.  Pbiobitt  or  Partnership  Creditors— D  i 
Partnership  creditors  have  a  primary  and  ext 
'    nership  assets  of  bankrupt  or  insolvent  pai 
86a. 

4  Prior  Lien  or  Partnership  Creditor—  < 
noN.  — It  is  only  when  the  dissolntion  of  a  | 
ion  of  the  death  of  a  partner,  or  the  bankn 
equitable  lien  of  the  partnership  creditors  c  ; 
no  joint  fund  and  no  solvent  partner^  an  ej  i 
Hundley  v.  Farria,  863. 

V.  Priority  of  Partnership  Creditors. — Th 
to  be  satisfied  out  of  the  firm  property  is  no 
partnership,  or  the  death  of  one  member  of  t 
merely  preseribing  methods  of  procedure  in  i 


■  lUtnta  nfialring  M  Jaint  ttmitiB^  to  ba  MO*Id«r»d  u  Jrint  uid  mt- 
«r*I  and  making  prnvUioo  lor  aait  against  anj  ods  v  nice*  vf  tkoM 
liable.  Siicb  iuLudbb  confer  no  additional  righta  oa  partaanhipor  oo 
iniliviilaal  ci-eJib»H,  ajid  <!□  not  affect  or  vary  ths  e^uitaUs  [uioritMa  ol 
partuBrahip  cre.lltora.  //'•■■•llry  ».  Farri».  E6& 
4.  PnioHrrr  of  lyinvitxTAi.  C&ktxtohs.  —  luiUvidual  creditor]  «f  »  part> 
nerahip  have  tha  exclusivs  and  primary  right  to  bava  their  debta  eatia- 
fied  out  of  tha  tapanCs  propacCy  of  tha  individual  ptrtuen.  Ummiteg 
V.  FmtU,  803. 

&a  Aasia.NUEHT,  3;  InauaAHC^  17. 

PAKTT-WALL. 
b  On  Wbo  sal  Boilx  two  boiiMs  having  a  •aaino*  wall  batwaoa  thera 
atterwanla  aonraya  than  to  diSaront  panooa  b^  aoBveyanoaa  is  which 
each  {larael  ia  deaerilwd  a*  tecmioatiag  at  a  Una  wfaioh  is  M  laat  ■>  tha 
oenler  ol  the  wa.ll,  though  the  wall  ia  not  mantionsd,  anch  ODDVcjraacea 
fat  npoB  Muh   mU  tha  bunlaa  aqd  tha  pcirilaga  ai  k  yarty-walt 

PATMIWT. 

1.  Path>Kti%  Afflicatioh  or.  —  A  creditor  may  apply  a  payment  to  any 
debt  which  he  my  chooa^  wham  tha  4abtor  haa  not  directed  anch  aj^ 
plioatiaD,  and  tkia  rale  Miatinuaa  thoogh  tb*  debt  laaa  baaa  bii^d  bf 
Iha  atatttte  of  tiiBitatioiu,     Biaia  v.  SoMt^tt,  788. 

"%  FAMairT  aa  lo  TkiHB  Fibtt.  -- A  juiigwajat  o«  a  bood  wad  *  taortgaga 
gUau  Ear  tlia  aane  debt  ai«  diatiaot  aad  aaparata  aaanritiaa,  and  M 
agaioat  tha  Tight*  a(  tbird  parjoai  tha  paymant  of  aithar  aztmgiiiahaa 
tba  debt  awl  aatiaOat  tlia  other,     ihig*  t.  BmtiUag,  21%, 

^  Jddohbiit  OK  BiiHit  aH>  MoBSOias— FkBUMmcNf  or  FAmirr  la 
JBTWM*  pASTin.  —  A  Jodgaiaat  on  a  bond  aad  a  MoclBai*  (tvaa  Im 
tba  taaaadebt  are  ao  far  parte  oi  the  aasM  CnuuantioB  that  tha  aatiafae- 
tien  o(  OB0  ie  yrevaUMd  to  be  a  piyuwat  and  aatiataction  al  tba  other, 
••  betwaet,  the  parties,  and  pnts  tha  bardaaof  pMoE  «a  tba  eroditor  to 


Sea  Jiaatto^  aas  Cfiaoiioi^  1,  % 

PBDDLEBa 
^Sau  or  ARTTCLn  Maui  Iff  Ahotwkb  Stit*— RivnmhPMB  L«m<nt 
—  One  whv  gaa*  Irom  place  to  plaaa  ia  a  atate  Ktivithig  Uie  nio  af  and 
Belting  a«irnig-nwatiinea^  which  are  made  b;  aad  bm  ^  fiufuly  of  a 
•itiMn  sf  anatber  itata,  ^  a  peddler,  fram  wWb  a  Kbi—b  mmf  be  e*!- 
acted  by  the  atata  in  which  the  machine!  aro  aold;  and  npon  a  failnia 
to  (Mmh  bmIi  Baanaa,  ba  ia  KabU  to  Ifa*  pMal^  hapMad  bf  •total* 
«M«ler.    AoM  ?.  Amx,  B74. 

Bm  Comrao^  9L 

PEDTQItKR. 
Sea  SviDuc^  & 

PENALIT. 


PERJURY. 
8m  Slavinb,  L 

PKRSOKAL  nSTJUK 
1; 


PERSONAL  PROPER 
See  CRIMINAL  Law,  i 

FHTBICTAKS  AND  SUB 
See  DurnsTRT. 

PLEADING. 

t»  A  Pabtt  OAirvoT  Aid  hib  Complaint  by  < 
Mtion  stated  tberein,  and  alleging  another  i 
to  the  answer.    Morrill  w,  MorrUl,  95. 

%  Dbolaxaisov  CoirrAnrme  Ohb  Good  Gov 
GiMBRAL  Vbbdiot.  —  Where  a  declaration 
ia  sufficient  to  sustain  a  general  Verdict^ 
oonnta  ave  defeotiTe.    Shartffier  ▼•  Naddhfjf^ 

$•  Dismissal  or  Count  of  Complaint  Carri 
—  Plradiko  oyrr  aitsr  Dbmurrrb  Oysi 
or  Arrbst  or  Judombnt.  —  Where  a  dofi 
ration^  and»  after  his  demurrer  is  overruh 
precluded  from  insisting  upon  a  motion  in 
sufficiency  in  the  declaration.    Shreffltr  y.  2 

4b  Gbnbral  Dbmurrbr  will  mot  Rraoh  Dk 
rLART  Damaobs  whbn.  —  In  an  action  to  re 
damages,  if  the  petition  is  sufficient  for  the  ] 
a  defect  therein  in  stating  a  claim  for  exe 
veaobed  fay  a  general  demurrer.     Tcoflor  tic, 

1.  Gbnbral  Dbmurrbr  to  Answbr  Propbrlt  C 
a  geaenl  demurrer  is  interposed  to  an  ans 
swer  presents  a  valid  defense  to  the  suit,  eiti 
demurrer  should  be  overruled.     OUphant  ▼.  j 

^  Dbmurrbr  to  Bill  for  want  of  equity,  if  { 
if  there  is  any  ground  of  equitable  relief 
there  are  any  number  of  grounds  of  spec 
Cigar  Mfg,  Co.  t.  Onto,  637. 

7.  Unnbcbssart  Allegation  in  Plbadino  mat  : 
a  replication  presents  a  sufficieot  reply  to 
and  also  contains  a  further  allegatiou  whicl 
gation  may  be  disregarded  as  mere  surplus* 
▼.  Pedfc,  610. 

§•  Nbcbssftt  or  Formal  Issub  Waived  rt  € 
Where  a  defendant  goes  to  trial  without  obji 
has  not  been  answered,  and  without  moving 
for  want  of  a  replication,  he  thereby  waives 
issne  on  that  plea,  and  the  irregularity  is  cur 
Nadelhoffer,  626. 

4l  Sun  TO  Establish  Will  —  Parties  —  Amb 
When  an  action  to  establish  a  rejected  will  i 
Am.  St.  Kkp..  Vou  XXin.-68 


M4  Irdsx. 

•I  as  nnfnoorporatad  ohiireh  soeiety,  and  the  petitlini  b  iliBinTiiMi  fm 
want  of  oapaeitj  in  the  pUintiff  to  wot,  membon  of  moli  ohar«ii»  niing 
In  their  own  behalf  m  well  m  in  behalf  of  all  memben^  maj  ba  anliiti- 
tnted  as  plaintiflh  by  amended  petition.  Snch  amendnmnt  introdaeea 
BO  new  eanse  of  aotion,  and  relates  back  to  the  commenoameiit  of  the 
sni^  so  as  to  airoet  the  rnnntng  of  the  statute  of  limitatinMn  £•%  ▼• 
TUMr,  887* 
IOl  Daraomn  SrATnoHT  <nr  Cause  ov  AonoH  Cubmd  et  GurKKAL  ¥■■• 
DiOT.  —  Where  only  the  statement  of  a  plaintiff's  oanse  of  aotion  is  de- 
feotiye  or  inaoonrate,  the  defect  is  oared  by  a  general  Terdiet  in  hie 
favor;  bnt  where  no  cause  of  action  is  stated*  the  omiasioB  is  not  cored 
by  ▼erdiot    Skt^JlUr  ▼.  Naddht^ert  986L 

Afpbal  Ain>  SsBOB»  16;  In8UBAhoi»  69, 60;  LAFDuntD  ahd  TniAin;  5; 
LnoTATioHa  ov  AonoH%  1;  Railboad  CoMFAMUfl^  S8^  SQ;  Saij^  S; 
SlaitdbBv  8-7. 

FLBDG& 
flee  BBftTwt^  1|  MAim  and  SiBTAn;  S7{  PABxinftHm;  ^ 


FOUCB  FOWKB. 
Saa  OftmjWfiBi  Okoummil  Law»  8,  9;  Mvhoifal  OcnroBATim  Uii 


POWKR  OV  SAUL 
flea  MoEBTOAon^  4 

PRSFERSNCE& 
9ee  DnroB  aid  CnxDnai,  Am 

PRBSUMPnON& 

flea  Amati  aitb  Xbbob»  15;  Bius  axd  Nom^  8}  CUbmbm^  16^  M; 
Ck>inn«;  Obimuial  Law,  4;  Hubbato  axd  Wdi^  •;  Ib8vbam%  li| 
Zmaman^  18;  Libbi.»  %  8;  Nouamo^  4;  OmoB  amu  Onamuk  U 
Patmbbt*  8;  Tbadb-mabu^  4. 

PRINCIPAL  AHD  AG8MX 
fleaAoBBor. 

PRINCIPAL  AND  SURBIT. 
flea8uBBrr« 

PRIORmBa 
8aa  Dbbm^  2;  PABXirBB8Hzr»  7, 8L 

PRIVATB  WATa 

1.  Ricnrr  or  Wat  ov  NaoBsnrT  n  Ufhbld  ob  tbb  FuBcma  thai  the 
grant  of  a  thing  is  preeamed  to  inolnde^  as  an  inddani^  whatever  right 
the  grantee  had  in  connection  with  it,  and  oonid  oonTey  1^  apt  wordii 
without  which  the  thing  granted  woald  prove  pcactieaUy  nseleis  t»  the 
grantee.     WkUdnomM  t.  CmmndngB^  766. 

%  RioBTOFNaoBssiTT.— ThefaotthataocesstolaBdmaybehadbyr*"** 
ing  orer  the  lands  of  a  third  person  will  not  defeat  a  gnateali  date  ti 


I 


Iin>sz« 

m  waj  bj  mewrftj  orer  fbe  lands  retunei 
f(glit  to  pMS  orar  Hm  landi  of  snoh  third 

PRIVILBaED  OOMMUK] 
8«o  Lmn.;  Slakd]  i 

PROCBSS. 

AVflDAim  DOS    PWUOATION »  AmBMDMUIT.    • 

lioto  neoesaary  to  warrant  Mrrico  upon  ^  I 
Ib  oziateneo  at  the  oommenoement  of  thi 
publication,  otherwise  good.  Is  Toidable  b  ! 
•ntially  bnt  insnffioientlj  stated,  the  con  i 
Judgment^  permit  an  amended  and  corr<  I 
to  be  filed,  and  when  filed,  it  gives  the  i 
baok  to  the  time  of  the  commencement 

flee  OoBVOBinoii^  18;  Jai  i 

PROFITS, 
flee  Davaoh^  2. 

PROXIMATE  CAl  I 
flee  Nmuobvoi,  1-i;  Railboax  i 

PUBUCATION 
flee  JuDOMiNT,  8;  Fm  i 

PUNISHMENT. 
See  iMPBiaoMMur 

QUITCLAIM  DE]  I 
flee  DuDO,  2. 

RAILROAD  OOMPA 

1*  Vmraar  Domaot— Eugotbioob  Hobsb-i  < 
mot  EiBBOWB  RiosT  OP.  —  A  statute  in*  i 
tied  for  the  construction  of  any  railway  "  i  i 
rigjfat  of  eminent  domain,  and  which  app<  : 
templating  and  anthoriiring  a  railway  U 
•odsted  before^  through  the  conntry,  an( 
embankments,  tnnnels^  buildings  for  d   ; 
•hops,  and  switches  to  enable  it  to  props   ; 
which  ean  ha^e  little  or  no  reference  1 
operated  as  street-railways  propelled  h] 
and  intended  to  accommodate  local  oonTci  i 
of  passengers,  does  Bot  authorize  snoh  i  i 
property  for  a  right  of  way.     Thompion'. 
86. 

t,  XifiKBirT  DoxAXH — Mbasubb  or  Davaobi 
lor  the  taking  of  land  for  railroad  purpose 
iralne  of  the  entire  lot  as  it  was  just  befor 
what  is  left  after  the  taking,    ff arris  r,  8  i 


IL  JbuKmn  DoMAn— ItanHTB  or  Kstbuhb*  la  iTAUta,  — Tha  «■!■■ 

•f  put  of  k  lot  of  kad  mt  tlia  timi  nf  tlin  tihini  fnr  riili  nifl  piiLpinrii  ii 
tba  Ttlae  aa  it  wm,  not  m  It  might  Iwra  boen  with  imprarmnitij  uid 
the  Tala«  of  til*  nst  irf  tfaa  lot  mftv  tfa*  takiog  is  iti  TiJne  u  it  tbes  ia. 
Dot  M  it  ia  whan  Improred;  aid  both  Tslnea,  baforaand  kFter  tha  bLkiod 
«ra  tha  ftanenl  m*rket  ««laaa  of  tfaa  puticniu'  lot,  ooDaiderinx  aa<di 
■d*&aUgea  or  diaadvantagaa  aa  aro  apeoial  and  paenliar  to  it;  withonl 
nfarenca  to  tba  genenJ  liaa  or  fall  eonimoo  t»  it,  with  othar  prt^ertjr 
in  Um  naigliborhaod,  aonaaqnaiii  upon  tba  ooaaiag  of  Ifaa  jail  road.  Av~ 
ri*  V.  StAM^tkia  tU.B.R.  Co.,  278. 

^  KiDHmT  DoMAiit  —  ELKMUin  <»  BBrmi'noN  ow  Damjah  —  En- 
DINOC.  —  Tha  praaaiwe  of  a  aawar  on  Und  t«kan  (or  lailioad  paipooea  ia 
m  EaoC  aSaotiDf;  tba  aondition  aad  valoa  of  tha  land  at  tha  time  of  tha 
taking,  and  whaUtar  or  not  tbe  aawer  waa  remorsd  hy  the  lailroad  com- 
pany m  a  aeaaaaary  raaalt  of  tha  ooaatmation  of  tba  road,  or  by  a  oity  is 
caaaatioa  of  a  traapaaa,  are  alw>Uat>  for  tha  •oMidaratieu  by  tbe  jorjin 
eatimating  dimagga.  Conaaqaently  a  record  in  ejectmeat  by  tbo  lot- 
owner  againat  the  aity  tanda  to  eatabliah  a  tiaipaaa  iu  maintaining  tha 
(•war,  whiob  it  ia  bound  to  diacantiane,  aud  it  ia  therefore  ailmiaaibla 
OD  theiuaa  aa  to  whsthsr  or  not  the  aawer  waa  remoTad  by  the  oity. 
HarrU  t.  SehuyOiU  tie.  R.  R.  Co.,  278. 

5.  Bminint  DoMAiir  —  EsTtMATiOH  or  Valdb  —  Btidknok. — In  eatimat- 
iDg  tba  value  of  land  before  tha  taking  for  railroad  purpoaea,  ita  poa- 
aible  and  probabU  iM«a  are  important  elemonta,  and  may  ba  abown  by 
tbe  opiaiona  o(  experta;  bat  tha  dotaUa  of  improvement,  ooal,  or  proba- 
ble rantat  valaa  afterwudi  are  not  admiuilile  aa  independent  facta; 
■tilt,  tbey  ooght  to  enter  into  tha  viaw  of  the  expert  in  fonniog  hie 
opinion,  and  whether  they  have  done  ao  or  not  i*  a  lagitimata  anbjaet 
of  eroaa-examiDatioa.     //arm  v.  Sfhus/ltUt  M.  S.  S.  CSa.,Z7«. 

A,  Ehinimt  Domain  ~-  Eriotiok  Odtsise  or  Lahd  Takkn  oaxho*  n  Sn 
orr  AS  Imfrotihbht. — The  ereotion  oC  a  bnlkhead  by  a  railroad 
oompany,  entirely  onttida  of  land  taken  aa  a  right  of  way,  cannot  ba 
■claimed  to  be  an  improvement  and  benefit  to  tbe  property,  in  order  to 
Tednoa  damngea  in  an  action  to  recover  for  ita  erection,  nnlesa  antbrai^ 
ia  ahown  for  erecting  it.  Ao  agreement  on  the  part  of  tha  land-owner 
that  it  ahall  be  erected  without  coat  or  expenaa  to  him  dnaa  not  cooaU- 
tnte  anch  authority.     Barrit  ▼.  SchuyOiU  elcE.IL  Co.,  278. 

7,    CiTLTKKT*  AMD  SLDICM— DoTT  Or  RAILWAY  COBPANTIO  CONnSWCT.— 

In  Teiaa,  railway  companiea  are  by  atatate  reqaiied,  in  oonatmcting 
their  tracka,  to  coimtraet  all  neeetury  cnlverta  and  elnicee  reqnired 
by  tba  oatonl  lay  of  the  land,  to  prevent  anrfaoa  water  from  being  di- 
verted from  ita  natural  aod  lun&l  eoar<ie  and  tlirown  npon  land,  whera 
it  would  not  otherwiae  have  gone.    Auntm  ttc  Ifp  Qt.  r.AiuUraoK,  350. 

a,  Ihstbdotiohs  pBoraur  Buussd.  —  A  railway  oompany,  bonnd  by  law 
to  BO  oonatmot  ita  road  aa  not  to  divert  the  natural  flow  of  anrfaoa 
water  from  ita  niual  conrae,  to  tbe  injury  of  adjacent  landa,  ia  not  anti. 
tied  to  have  the  jury  charged  that  "  if  tbe  road-bed  wai  conatmcted  ae 
■•  to  let  the  water  paM  with  aa  little  Injury  to  plaintiff  aa  oould  ba 
practically  done  without  mahlnij  tha  road  insecure,  then  tbe  defenilank 
company  would  not  be  liable  for  iujnry  from  watet-aetioB  attar  it  latt 
Um  right  of  way."    Aiulia  tU.IfyCo.y.  Atidattm,  3G0. 

•l  Damaqb  raoH  SoBrACH  WATaa  Diverted  bt  Railwat  Smear  khert  — 
LiASiLirT  or  CoHPAar  worn.  —  Where  a  railway  embank mant  and  e«l- 


TCrik  Atwt-'iarfba*  wrier  from  it*  n>ttmil  taA  maml  mmraa,  mbS  csdm 
it  to  flowovw*p«ctyVlu>d,  wtd  pamuuotij  injnra  tba  BMn,  utd  d*- 
■tray  bit'  orep^  tb*  eampmay  will  ba  li»bl»  for  the  injiuy  to  cmnssd. 
Brtit  vQlnot  b«  liablo  for  uiy  injury  that  woald  biTa  TMolted  to  tba 
lud  bj  riMiin  of  tba  nahmi]  flow  of  the  wkter,  bad  the  mnbwikiiieiit 
md  aalt«rt>  not  bam  built.  AuiUn  tie.  JfjrCb.  t.  Andertan,  3S0. 
19,  OAira>or  Aomv  TOft  Nitibarc*  oota  ncrrAocitm  umtu,  Iirjinn'  Su^ 
Tlima  WHSit. — Wbers  a  railnxu!  omlMHi  kinent  and  cnlTerts  do  not  of 
thmmalvea  oonstitute  a  DiKunoa  nor  an  iuTuioo  erf  a  party'a  rights  noi 
baingpot  oRhialaod,  and  only  beomn*  a  nniMOM  at  intarvaltby  di- 
verting water  fnm  reinfalla  from  its  nanal  Sow  upon  hia  land,  a  cause  of 
aetion  doai  not  accrne  to  faim  imtil  the  injmy  i«  anitained.  AiatiH  tie, 
iff  Co.  ▼.  Atrdtrnon,  369. 

II.  Bailwat  Compawt  PwBMrmna  m  Boad  to  im  Dmrwrnvs  Cxanas- 
MJttMwrrs  NiSLraamm.  — A  railway  oompany  th«t  permiti  ita  road- 
bed, toack,  or  bridge*  to  baeorae  ao  defaotiTe  and  out  of  repair  aa  ta 
rmder  ttio  operatfon  of  ita  train*  ov«r  tbe  aatne  more  dan^rom  to  ila 
amptoyeea  diaa  ia  reaaonable  aiid  proper  ii  gnilty  of  iMRligeiioa;  And 
a  oonrt  may,  witboat  aayiDg  anything  abont  ne^igenoe,  inatmot  tba 
Jury  that  if  arailway  company  permita  ita  road-bad  an  J  track  to  beeoma 
vareaaoaably  dangerooa  to ite eoiployeea,  arecom;  may  bebadagainat 
iL     royJM-  ttcSTfCcf.  T'lylor.  31S. 

M.  CoFDiTioM  or  Railway  TRArx,  Evidbnob  of,  whin  Adhtsbiflb.  —  la 
Ml  action  to  reesver  for  ininriea  reueived  in  a  railway  wreck,  eriileaca 
tending  to  abew  the  ooaditioD  at  the  traak  and  road'bad  immediately 
batora  »ai  at  the  time  of  the  wreck,  at  plaoea  other  than  wbera  (ba 
wraok  oaonrtad,  it  admiaaible.     Taylor  etc  Iff  Co.  t.  Tagior,  816. 

UL  LtAKMTT  OF  Railway  Cokfany  tob  NaoLioBnim  whilb  xa  Hands  of 
RsCKlvBlta.  —  A  railway  company  is  liable  (or  peraonal  injariae  ca- 
awvad  Utrongfa  negligenea  of  it*  employeea  while  it  ii  in  tba  baiida  of  ft 
rwoaiver  andw  Bnlaataolialty  the  aune  *tat«  ol  faot*  •■  waa  ahown  i» 
the  oaaa  of  Tmat  Pae.  R'y  Co.  -r.  Jobuoa.  70  Tex.  421|  18  Am.  St. 
Rep^eOu    TVinac*).  JfrO).  *.  Vfl&T,  SOa. 

U.  Tauman  Tbavhjfb  imui  Railboad  TaArOKa  ab  Hiobvayb  a>b  QtriLTT 
•r  Obom  NsQuaBFOB,  and  tba  railroad  oompany  ia  reipmBble  only  for 
wilirol  nr  wantoa  injnriea  to  them,  <^  for  iDJnriea  re«Dlting  from  a  d*> 
ipaa  of  negtigenoa  eqnivalent  tbereta  The  company  doea  not  owe  to 
BOOta  parvDua  tba  dnty  to  forniab  flafpnon  or  to  ring  a  balL  Theaa  an 
lor  tin  bMeat  of  tboaa  abnt  to  oroaa  raUroad  trarka.     Bodem  ▼.  CJU> 

tfm»  a^Co.naa. 

Ill  NiOLKiBKOi — FRuxiMAn  Caubs.  —  A  nulroad  enginear,  wboaaiMftf 
ganoa  ia  aboat  to  oamaa  a  aalliiioB,  ia  jnatiliad  in  leaping  from  hia  eogi' 
to  Mv«  Ma  HFe^  in  any  Mrininat  aapaot  of  th«  eaaa,  aran  though,  ic 
Mng^  ba  pnta  in  Jeopardy  tba  livea  of  otherat  bnt  he  w  bia  aoitdoy 
UaUa  1b  rta magna  for  an  injary  to  a  third  peraon  eanaad  by  a  co' 
Maaltaag  traw  tba  aagiaaer'a  primary  Degliganoe.  aud  rendaied  y 
by  bie  laapiag  fron  bia  engine.     BwnH^  r.  Hogiett,  19£ 

M  iFBTBiKTrioi  AmrKn'O  VAcr  xdt  PBO*an  ts  EHROxions.  — T 
tionagainat  a  railway  oompaoy  to  teooTar  damagea  for  peneni 
*  iJiaiga  to  tb*  Jory  aaanming  that  a  peraon  not  abown  to  fa- 
BtotatiT*  of  tba  aontpADy  woald  bind  it  by  hii  promiaa  b 
•■tiBotUa  ol-M  alaatoia  ligbt  not  fnmiabad  iv 

(•^„i*M*aMOM^      NwiM 


MS  Ihbsx. 

intlnietad  Ihal  hb  iitgllgmee  was  the  negRgMMt  al  Hie  eonpuiy,  «r  Ub 
promiM  its  promiM.    O^Ue»  R*jf  Co.  ▼.  Brmtfrnd^  S77. 

17.  OoMTBiBUTOBT  Nbqlioxkcb,  What  CoKiiTiTum.  •^  In  SO  aotuni  brought 
by  a  wife  against  a  railway  oompaDy  to  recover  damagea  for  tba  death 
of  her  hasband,  a  charge  to  the  jury  that  if  tha  deoeasad  waa  guilty  of 
oontribatory  negligence  the  plaintiff  oonld  not  reooTer,  and  that  in  rid- 
ing on  the  train  of  the  defendant  it  waa  the  duty  of  the  deceaead  to  coii« 
dnot  himeelf  as  a  man  of  ordinary  prudence  and  oare  woold  have  dono 
under  the  otrcamstanoee  in  which  he  was,  and  if  he  failed  to  naa  anch 
ordinary  oare,  and  by  so  doing  broaght  about  or  oontributed  to  his  own 
death,  he  would  be  guilty  of  contributory  negligence^  oorreetly  state* 
tha  law.     TayluT  He.  B'p  Co.  ▼.  Taglor^  816w 

18i  Risks  hot  Assomsd  by  EifrLOTBB  or  Railway  Compahy.  — A  laflwaj 
employee  traYeling  to  his  work  over  a  part  of  the  oompany'a  road,  whecw 
ha  owes  no  duty  of  inspeetion,  does  not  assume  risks  from  defects  in  tho 
road-bed,  track,  or  bridges  which  render  hit  employment  more  haaard- 
oua  than  is  reasonable.  It  is  the  duty  of  tho  oompany  to  keep  its  road 
in  a  reaaonably  safe  condition,  and  every  employee  has  the  right  to  aa- 
sume  that  a  part  of  the  road  which  he  ia  not  required  to  inapeet  or  re- 
pair IB  in  such  condition*     Taylor  olt.  ICjf  Co.  ▼.  TViylor,  S19. 

19.  COMMOH  CABRIBBa  ^ObDBB  AHD  BuRCSH  or  PbOOV  »  CASB  or  liOSB.  ^ 

In  an  action  against  a  railroad  company  to  recover  for  gooda  lost  by  it 
as  a  common  earrier,  the  burden  of  proof  is  first  on  the  plaintiff  to  show 
deliveiy  and  acceptance  of  the  gooda  to  be  carried,  and  aeoondly,  tte 
loss  and  the  value  thereof.  The  burden  ia  then  shifted  on  the  cnirler 
to  disprove  theee  facts  by  a  preponderance  of  evidence^  or  that  tho  loss 
was  occasioned  by  the  act  of  God  or  the  publie  enemy,  or  that  tho  fooda 
contained,  in  their  nature,  elemente  of  destruction  oeoaaioniiig  their 
loss.    ^aeonmiA  tU.  B*p  Co.  v.  HarrUt  651. 

tOL  Duty  or  Railway  Compavy  to  Usb  Grbatvt  Carb  iv  Pboyidiho  bob 
Satbty  or  PAnBNGEB&  —  It  is  the  duty  of  a  railway  company  to  naa 
such  means  and  foresight  in  providing  for  the  safety  of  passengers  sa 
persons  of  the  greatest  cars  snd  prudence  osoally  use  in  similar  oasss. 
Thia  rule,  impoeing  upon  it  the  highest  degree  of  care^  applies^  however, 
only  to  thoee  means  and  measurea  of  safety  which  the  pssssngar  Bsust 
of  necessity  trust  wholly  to  it^  and  is,  in  general,  applicable  only  ta  the 
period  during  which  it  is  in  a  certain  sense  tha  bailee  of  the  person  of 
the  passenger.  But  this  degree  of  care  ia  required  of  all  passenger  car- 
riers in  reference  to  the  movement  of  a  train  at  a  station,  aa  wall  aa  on 
the  road;  for  over  such  movement  the  passenger  hsa  no  more  control  in 
the  one  caae  than  in  the  other,  and  muat  trust  wholly  to  the  carrier,  aa 
he  does  when  sitting  in  the  car  as  to  the  rate  of  apead  or  any  other  mat- 
ter affecting  his  safety.  The  transit  of  a  passenger  cannot  be  conaidersd 
aa  ended  until  he  has  left  the  car.     TtaoB  etc  S^p  Co,  ▼.  MUter^  908. 

tl.  Wbbtubr  Railway  Passbvgbb  must  bb  A«8tbd  ni  AuGHmfo  vboh 
Cab  Qubbtion  bob  Juby  wbbh.  —The  qneation  whether  or  not  tha 
failure  of  the  employees  of  a  railway  company  to  aasist  a  feoBale 
gar  laden  with  bundles  in  alighting  from  a  car  is  a  want  of  that 
of  care  which  the  company  owee  to  her  aa  a  passenger,  is  one  to  be  de- 
termined by  the  jury  upon  a  oonsideration  of  all  tha  eireamatanoss  ia 
the  particular  case.     Texas  He.  E'y  Co.  T.  MUkt^  SOSL 

f2.  iBjmiY  TO  Mail  Aobnt  Tbavblimo  iv  Mail-oab,  Liability  or  Rail- 
way CoMPABY  roB.  —  A  railway  company  ia  liahla  ior  injury  received 


BJ  ■  Mau  tgm  wKlm  traTelmg  in  ft  BiaQ-B«r,  by  r«Moo  of  Ul«  iwglf- 
|eii«a  o(  ib  Mrrtiitai,  wher*  tha  oootnot  by  virtuB  of  irhioh  ha  benma 
Batitl«d  to  trftDiporUtioD  hu  mails  with  referanea  to  ki*  tmuport»- 
tioa  in  that  em.     Qv^  eu.  Kg  Co.  t.  Wilton,  341S. 

n  Mail  Aomin  oR  BAibirAT  Tkaim  to  bi  BKaAKoiD  u  FAmtiaiB.  — 
A  nuul  agent  lawfully  cm  a  railway  train,  and  eotitled  to  tmuporta- 
tion,  ia  tn  ba  regarded  aa  aannttally  a  pausnger,  and  entitUd  to  raoonr 
for  an  injnry  rraultinj;  from  th«  negUganoa  of  the  oompany  or  of  iti  Mr- 
vanta,  whether  the  company  ii  compeniated  for  bii  tranaportatjon  by 
the  charge  for  the  oar,  or  for  tha  traniportation  of  tha  property  ot  whioh 
be  haa  ohargs,  or  receivaa  no  oompentation  whataver  for  hi*  eaTriaggL 
0>i[/-<(e.  JTy  Co.  t.   WiUon,  3«fi. 

M.  lUiLBOAD  CoNFANiia  HITS  No  EliaHT  to  pcetcriba  the  drev  of  any 
paMtogar.    Soulk  Florida  B.  B.  Co.  t.  Rhoda,  S06. 

SS.  Carsubs  o?  PAsBBiTQBBs—RusoNABLKMna  ot  Bdls  prawribad  by 
lailroad  oompaniei  and  like  oorporationa  ia  a  qoeation  o(  law  to  ba  da- 
ridad  by  tha  courts  and  not  by  the  jnry.  SoiA  Florida  B.  S.  Ck.  r. 
KUcdt*.  BOO. 

M.  Oakrhub  of  pAaauiaBiia  — Uhrbabohaslx  Rdlk — A  mla  praMribed 
by  a  railroad,  inhibiting  paMangara  from  wearing  on  ita  oara  the  imi> 
form  capa  and  badgaa  of  the  employoei  of  aoothar  Itoa  of  earrien^  U  not 
a  raaionable  mla.  Tha  eipuliion  of  a  panenger  limply  for  wearing 
.  meh  cap  or  badge  ia  illegal,  and  ha  it  entitled  ta  danagaa  thoiafor, 
JbaM  FloHda  B.  B.  Co.  r.  Biiodti,  COe. 

IT.  Cauuhu  or  PASBaNOERs — EspruioR  or  PAsnxoBBa. — A  atatnto 
proTiding  that  a  railroad  eompaDy,  in  ejecting  a  paiaenger  for  Bon-pay- 
nent  of  fare,  mnat  do  m  at  a  nanal  ttopping-place  or  near  aome  dwall- 
fag-honae,  appUea  only  to  paaaangera  who  have  Dot  paid  their  fare. 
Paaaengara,  for  any  other  Tiolation  ot  the  reaaonabla  mlaa  of  the  oom- 
paay,  may  ba  expalled  at  any  oaaveaieDt  and  Mfs  point  aalaetad  by 
tba  offieei  in  eharge,  no  more  foroa  being  need  than  ii  neoeaaary.  Sotitk 
ftorida  a.  B.  Co.  v.  BltodtM,  606. 

M.  ClARRmt  OB  PAiisBiiaBu  — ExFounov  or  Pabuhobb— Exoflnrra 
Damaobs.  —  Where  a  paaaanger  ia  unlawfully  aipallad  from  a  railroad 
train,  without  malioe  or  mora  foroa  than  ia  neoeaHry  to  eSM  Ua  ex- 
pnlaion,  aTOcdiot  for  Bra  thonaand  dollara  damagea  tberator  laeioeaaiTt, 
and  ahould  be  aat  aaide.     Bouih  Ftorida  B.  B.  Co.  t.  Bhada,  E06. 

■.  Cabribb  or  PABsaHoEBa  —  BumoiBMor  or  CoHPLADrr  AOAiirar.  —  A 
eomplaint  in  an  action  by  a  paaaenger  against  a  railroad  aoc^iaay  far 
wroagfoUy  eipelling  bin)  from  a  train  need  not  allege  that  at  the  time 
el  hia  axpolaioD  he  waa  oomplying  with  tba  reaaonable  mlea  of  the  «om- 
pany,  nor  that  he  waa  not  about  to  vioUta  them.  fowfA  Florida  S.  B. 
Ott.  T.  Shode*,  B06. 

M.  Nbouobrob,  SurrHJiBHT  AixBOATioH  or,  nt  CoMFiuiiirT. — Aoomplalot 
whioh  allegea,  in  ■nbatanoa,  that  the  railway  oar  in  whioh  the  plaintiff 
WBt  tniTeling  waa  derailed  through  the  negligenoe  of  the  railway  eom- 
pany  and  ita  terraiiti^  and  that  thn*  (he  plaintiff  waa  injured,  i*  aaF 
oen^  without  itating  tha  particular  acta  of  negligence  which  oanaad  ~ 
danilmant  of  tha  «ar  and  the  injury  to  the  plaintiff.  Oti(f  tie.  If- 
T.  rilMB,S«S. 

n.  HBauoBKOB,  QoBmoH  or,  to  bb  Dbtbrhiiibii  bt  Jdbt  t- 
Wbera  an  injury  to  a  paaaanger  on  a  railway  train  reaolti  froi 
lailment  of  tLe  train  by  mnning  upon  a  ealt  upon  the  teack 


KKX) 

Ae  ftusl  llist  llie  tcmpmacf  htm  Uie  rlglkt  to  fenM  Hi  tnek,  II  is  far  tiM 
Jury  to  doteriaino  whetinr  or  not  tho  eompany  wm  n^gligoiit.  Oitff  efe. 
JTy  OOk  T.  ITtfMm,  84S. 

ML  8LSBPuie-0AS  CoHFAmr  li  ^uwoniblo  to  pUiatUT  if  ito  Mmati  &llod 
■nd  naglootod  to  awmko  tho  plaintiff  and  hia  vife  in  time  to  onaUo  ttioa 
to  dross  and  got  off  tho  train  at  tho  station  of  their  destination^  and 
oansed  plaintiff  and  bis  wife  to  get  off  the  train  at  a  water-tank  balf  n 
mile  from  tho  station,  before  daylight,  on  a  damp^  oold  morning  in 
Fobmary,  where  they  ware  oompoUed  to  stand  for  a  long  time  In  tho 
nin,  mnd^  and  oold,  not  knowing  where  the  station  was,  tiio  train 
baring  mored  off  before  they  asoertained  that  the  station  had  not  boon 
loaohed;  and  plaintiff's  wife  was  made  sick  and  her  health  permannntly 
impaired  by  the  oxpoaaro;  and  plaintiff  was  forced  to  provide  medied 
aid  for  hia  wife  and  to  pay  for  the  same,  to  remain  away  from  bis  faoaaa 
to  attend  to  her,  and  snflbred  mnch  mental  angnish  on  aooonnt  of  her 
oonditioa.    ^uUnum  P.  Oar  Otk  t.  8wMh^  356. 

K  SxiBKnica-OAB  CovPAinr,  Dorr  afb  XnAxtLvrr  of,  to  pASBSNcmta.  — 
Where  a  doeping-oar  company  nndertakes  to  famish  sleeping  aooom- 
modationa  to  passengers,  suoh  aooommodations  being  nnder  its  oxebntfo 
oontrol,  and  rooeivea  oompensation  therefor,  it  ia  ita  dnty  to  awake  and 
notify  paaaengera  in  time  for  them  to  prepare  to  aafely  and  oomfortably 
leave  the  train  at  the  place  of  their  deatination;  and  if  it  faila  to  perfbrm 
thia  dnty,  and  injury  reanlta,  it  will  bo  liable  tfierefor,  althongb  tho 
railway  oompany  might  also  bo  liable.    FMmm  F*  Otr  Ook  ▼.  BmMK 

8oo  AaiHor,  7|  Oabrisbs;  CbnTBAOxa,  16;  NvnAva%  ^  A)  Teiai^  t, 

&AF1L 

L  Jwamt '^Mwnmaam, — Bridonoe  ehowing  tibo  oooinlaslon  of  rape  will  not 

■nstain  a  oowriotiaa  nndar  aa  faadiotmenit  ohargiog  inooat  alonob 

T.  /orait,  141. 
%  Ivont.  ^  Rape  by  foroiUo  iwriahoMnt,  and  faioaal^  eannotbo 

by  tho  aaow  nat^  aa  inoeot  ia  aooompliabad  by  the  oonumiing  anaant  of 

tiPo  poranni^  while  rape  la  oomnilted  tliroagh  tko  impeHinf  will  of  ono. 

Amu  ▼.  Jar9k,  I4|. 
8L  Rape — ETiDmci.  — Rape  and  inceat  are  two  diatiaot  asimaa,  and  whila 

oridanoe  of  tho  violence  nsod  in  tho  oammlaaton  of  tho  f^rmor  ia  ndmio* 

dbl%  anoh  oridonco  10  not  adnmsJMa  nnd»  an  JndietMiMt  ihaqffg  tho 
alansb    AMt  r*  Jmrw^  14i» 

BATiriCATIOIf. 
See  AoBMOT,  ft. 

REAL  PROPSRir. 
8oo  VEEnmn;  MonrcMan^  !• 

RXASONABLB  DOITBIL 
See  Chimimal  Law,  ft. 

RBCEIVBRa 
8oo  RjiLBOAo  CtaPAirm^  1& 
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VBCOKDfk 

806  C0UBT%  % 

RBDBMPnOlf. 
8o6  Taxation,  2-4b 

RKFORMATIOKi 
8m  Equttt.  U 

BEQTSTRATIOK. 
8m  Dudb;  Fnammi^  t» 

RKT,KARK. 
8m  lNrA«i%  X. 

BXUGIOUS  SOCIEXIRa 
Iiio»svoftATnr«r  dMs  not  Iom  Hi  iililwiM  «r  btatui* 
w WUjr  — lyd  ID  tiM  oorpwftlMa.    ^%  ▼•  2UM%  887« 

KBMAI]ffDXR& 
8m  OoBVOJunovfl^  9»  IS;  10^  161 

RBSGISSIOll. 
8m  ImoBUMi^  S9;  Salb^  8,  9;  Vsndoe  im  Piouauni,  4 

RBS  JUDICATA. 

B99  JUVOMEMTE, 
BIOT. 

Snr,  BmaTAVcs  to.  — A  Bior  n  alwati  Rwaidbd  nr  Law  ja  a 

DABonous  Odcvtbkihgb,  and  it  i«  impoMible  to  ooiiJMtim  or  maouUSm 

beforelMuid  to  what  eztromitiet  of  UwIeMooM  o»  orimo  tlio  ezeiteiiiont 

or  ooDfnaion  may  lead.    A  private  person,  who  cannot  otherwiM  np- 

pren  or  defend  binuelf  from  rioters,  may  justify  or  ezooM  tho  «m  of 

fire-arms  or  other  deadly  weapons,  beoanse  it  is  both  a  right  and  a  d«ty 

to  proleot  one's  self  and  family  and  to  aid  in  presorviag  pMoOi    Migglm§ 

r.  Mmagkam,  4SS, 

6m  Amavei; 

8ALB. 

L  8aui  bt  SAMns— Faiioil  BvTDSiroB.  —  When  %  oonlraei  is  la  wiltbg» 
■ad  nothing  tiiersin  indieatM  that  ft  sample  wm  used  or  referred  to^ 
parol  efidenM  is  not  admissible  to  show  a  sals  by  sample  Bmrrimm  ▼• 
McCormSek,  4m. 

8L  Bali  bt  Baimft— Fam«  gf  iD«afc«—  PtaAHOi^.  —  Where  ft  ooBtrar 
■ned  on  appears  to  be  oompleto  in  itself  but  its  ezeentioa  la  denied,  » 
it  is  alleged  that  the  contract  of  sale  was  by  sam^o,  parol  oridenr 
diow  that  the  goods  delivered  were  not  of  the  kind  or  q;nality  nap 
Ibo  cootraet  is  inadmiasible,  in  the  srbwnM  of  allegations  that  de'^ 
wn  indnoed  to  enter  into  the  contract  alleged  by  frandnlsat  rr 
lloDB,  or  of  mistake  is  rodftcing  the  oontraei  tft  vziUftgi    / 
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IL  8au  uhdca  CoNTRAor— Admbbiov  ov  Evipewot  ov  Baxm  wr  Sampu 
pREJin>saiAL  Sbbob.  — Wh«i%  in  a  rait  on  %  oontimct  off  aalo  whidi 
appauv  oompUio  in  itself,  and  oontaiDi  nothing  to  indicnte  thnt  % 
«unpl«  WM  atad  or  referred  to  in  making  it|  the  oonrt  finda  that  tha 
goodji  delivered  were  of  the  kind  and  class  named  therein,  but  Caila  to 
find  that  thej  were  not  merchantable,  nor  eqnal  in  quality  to  those 
oallod  for  in  the  oontraot,  the  admission  of  parol  oWdonos  to  ahow  a 
■ale  bj  sample,  and  that  the  goods  delivered  did  not  oorrespond  thero> 
with,  and  Judgment  was  for  defendant^  is  reversible  orror.  Harrimm 
▼•  MeCarmkk,  409. 

4.  Waabahtt.  —  A  Saui  ov  Goods  st  a  pARnciXLAm  Dnoaimoir  ov 
QuAunr  implies  a  warranty  that  the  goods  are  or  shall  be  of  that  do- 
seriptioB.    Mcrm  v.  Moortt  783. 

i.   WAmBAKTT.  —  AoCTirrAHOB  ov  G00M»  VBOVOH  THX  OOMTEAOT  OV  SaLB 

WAa  ExsoDTORT,  doea  not  prevent  the  vendee  from  reoovering  for  a 
breach  of  warranty  of  the  quality  of  raeh  goods,    iforw  v.  Moore,  7831 

4  WAmRAMTT.  •^FOB  A  BrBACH  OV  WaBBAXTT  ov  QUAUnr,  WHBTHBB  TBI 

Salb  d  Bxboutavb  ob  Bzbootobt,  thb  Vbbdbb  hab  Thbbb  Rbmb- 
tam  against  the  vendor:  !•  The  right  to  rejeot  the  goods  if  the  prep* 
or^  has  not  passed  to  him;  2.  A  orosa-aetioii  for  damagoa  for  the 
breaoh;  and  3.  The  right  to  plead  the  bveaoh  in  defense  of  an  aotios  Igr 
the  vendor,  so  as  to  diminish  the  priee.    Mone  v.  Mcortt  78SL 

7«  Bxbodtort  Contraotb  ov  Salb.  —  Aocbrahcb  ov  Ooom  Wbiob 
WBBB  Sold  bt  ^ecotobt  Contbaois  raises  a  presnmptioB  that  they 
correspond  with  the  goods  sgreed  to  be  delivered,  and  affords  some  evi* 
dence  of  a  waiver  of  any  defect  of  quality,  if  such  is  shown  to  ojcisi; 
but  the  preramption  ia  not  condnaive,  and  may  be  rebutted  by  evideoos 
that  the  vendee  objected  st  the  time,  and  notified  the  vendor  of  the 
alleged  defect,  or,  though  the  vendee  was  silent,  that  he  did  not  waive 
his  right  to  insist  on  the  warranty  of  quality.    Morm  v.  Moon,  78S* 

t.  Bbbach  ov  Warkamtt  Aa  Dbtbhsb  «o  Acnov  ov  Kotb — Rbboo- 
9X0H.  —  In  an  action  to  recover  on  a  note  given  to  eeonre  payment  for 
a  farming  implement,  and  containing  a  condition  that  **  no  promise  or 
oontraot  outside  of  this  note  will  be  reoogniaed,"  the  defendant  and 
Biaker  of  the  note  may  allege  and  prove  that  the  implement  was  sold 
under  a  warranty  that  it  was  sufficient  for  a  particular  purpoeo^  which 
warranty  wholly  failed,  and  that  he  offered  to  return  the  implement^ 
and  resoinded  the  sale.    OaU  Suikg  Harrow  efc.  Ob.  v.  Starif  739. 

t.  RBSOranoN — Brbach  ov  Wabbartt. — Where  a  fuming  impleraeat 
•old  under  a  warranty  is  materially  different  from  what  it  ia  war- 
ranted to  be,  and  will  not  serve  the  purpoaa  for  which  it  is  warranted, 
the  vendee  may  return  it  and  rescind  the  taX^  notwithstanding  that 
the  note  which  he  gave  to  seoore  the  payment  of  the  purchase  pries 
oontains  a  provision  that  **  no  promise  or  oontraot  outside  of  this  aoti 
win  be  recognised.'*    Oale  8ulk^  liarrowete.  Ox  v.  Siark,  738L 

See  CoMMBBd^  2;  Muhxgifal  Gobvobaii0»%  11-S7. 

SCHOOLa 
1.  Sbtabatb  SoHooLi  voR  Whitr  ard  Colorrd  Ohzldbbr.  —The  e«a- 
stitution  and  laws  of  a  state^  providing  separate  aehoola  for  eobrsd 
ohildren  only,  are  not  forbidden  by  or  in  conflict  with  the  fonrtseath 
amendment  to  the  federal  constitution,  and  the  fact  that  they  havets 
go  a  greater  distance  to  school  than  white  children  does  not  gif  e  th«B 
any  actionable  cause  of  complaint.     Lehew  v.  BrummOi^  806i. 
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t.  SlPARATI   SOBOOLI   fKm  WHTni   AND   CoLOV 

•tiiiitioii  aad  lawi  of  a  state  which  do  no 
tram  the  pnbUc  eohooliy  and  which  giro  thai 
priTilegas  afforded  white  ehildren,  merely  « 
the  porpose  of  reoeiTing  instmctioo,  depri? 
are  hat  reatonable  regnlationa  of  the  exeroii 

See  MiOEANid^  hax^ 

SBOONDARY  BVIDEM 
See  Btidinob,  7-IQL 

SBPARATB  PROPER! 
See  Husband  and  Wn 

8BT-0FF — OOUNTERCI 

L  A  OlUlM  fOK  Unuquidatid  DAMAon  for  a  h 

tel  eff  againat  another  elaim  of  the  lame  c 

ti  JvDOMmT  RmDBBSD  IN  Anothsr  Statb  R 
oww  pleaded  hj  the  defendant  became  of  ti 
of  limitationa  of  anoh  atate  ia  concInsiTe  agai 
■late  of  an  aetion  for  the  aame  matters  whid 
wad  at  a  aet-oft     Wedb  ▼.  Harrima$i^  21. 

See  Vkndor  and  PoBoaAi 

8HERIFF& 
See  KnounoN,  8;  Judioul 

SIDEWALKS. 
See  Municipal  Oosvosat 

SLANDER. 

L  WoKBt  AonovABU  PBE  Si— Infavous  On 
haa  eoaunitted  aa  infamona  offenae  is  actional 
Inlamona  whtoh  ia  pnniahable  by  imprisonmei 
a  ohatge  that  one  has  oommitted  perjnry  is 
▼.  PeiUami^  7S. 

ti  PuTiLMN,  WHBN  Mattbb  IN  Dmn.  —  V 
shmderoiia  per  m  were  nttered  in  the  ooni 
and  were  relevant  and  pertinent  to  the  mi 
faot  that  they  were  privil^ed  most  be  set  i 
fact  ia  ai&rmatiyely  alleged  in  the  complaint. 

%  OoMPLAiNT.  —  Where  a  complaint  in  slander  i 
words  were  spoken  in  a  Judicial  proceedin 
slanderer  was  proaecntor  in  snch  proceeding 
tive  protection  against  his  liability.    Oudger 

4.  Complaint— Pbivilioid  CJomcuNiOAnoNa. - 
plaint  for  slander^  ia  not  required  to  negatii 
alanderoas  per  se  were  nttered  under  such  di 
wonld  be  proteoted  on  the  ground  of  privileg 

i,  GowPLAiNT — Judicial  Kotiob. — Where  a  e 
with  sufficient  certainty  that  defendant  ohi 


lOM  Ihdez. 

■worn  to  »  He  vli«ii  azAmfned  m  »  nit  new  In  n  oerfnin  erindnal  court  at. 
»  oertein  term  agmlnst  certain  penoo^  the  appell&te  coori  will  take- 
fadieial  notioe  of  the  eoort  mentioned,  end  that  it  had  jnriadieUoo. 
Omdffer  ▼.  Pttdund,  73L 

ft  OoMFLAnfT— SrioivioATiov  ov  SuurDsnom  WoBxm,  — A  flff^f^  in 
dander  need  not  set  forth  the  laogaage  or  tnhstaiice  of  the  tdauwooy 
delirered  by  plain  tiff  at  a  witneea  at  a  trials  and  referred  to  hj  defend- 
ant ae  oonatituting  falie  iwearing,  nnleas  the  latter,  when  uttering  th* 
■landerona  words,  speeifted.  what  plaintiff  did  swear,  or  in  what  parUea* 
tare  hia  testimony  was  false.     Gudger  ▼•  P^alaml,  73L 

7«  Oomplautt —  Pbatbr  por  Damagbi.  —  la  an  action  of  slander,  a  sepa- 
rate demand  for  damagea  need  net  be  appended  to  each  alleg^taon  asW 
ting  np  a  cause  of  action.     Oudger  ▼.  Peulandt  IX 

8LBEPINO-CAB  C0MPAHIB8L 
8ee  &AXLBOAD  CoMrAjm^  SS;  SH 

SOVEREIGNTY. 
See  SiAi 


8P£NDTfiKIFX  TRU8X. 
See  TKoai%lt4b 

8IALB  CT^IMg^ 
See  Equitt,  8,  4,  ft. 

STAXE& 

1.  Coicmtvonov  ov  Statvtb. — The  Statb  n  vor  Bovra  wt  GKimu& 
Words  in  a  statnte  which  weald  operate  to  trench  npoa  ito  eorereign 
rights,  injnrioably  afleat  its  capacity  to  perform  its  functions^  or  estate 
liah  a  right  of  aetioa  against  it.     Mnyrhqfer  ▼.  Board  ^  Bdmeaikmt  4ftl. 

%  State  Proprrtt  Exempt  prom  Seizure.  —  A  general  law  proriding 
remediee  for  private  indivtdaals  win  not  he  eonstraed  ae  iateaded  la 
eaable  a  ereditar  af  the  etate  to  seiie  ito  piopeity  Iv  tka  aalisfaeliia  ef 
his  deblL     Ma^rlu^er  ▼.  9mrd  nf  Edueatkm.  461. 

%  Ooirpuor  of  Laws.  — If  there  mNo  Rioorr  to  Raoopm for  an  tofuy 
in  the  state  or  territory  where  it  was  inflicted,  there  eaa  be  aeae  in  aay 
after  statow    J9eAl0nncai  t«  P^ttdf  784. 

See  Vasmam,  %-4;  M«SKAino%  Lmr,  % 

8TATDTB  OF  FEAUDCL 
8ss  OowTRAcn^  7-10;  Vbhdor  amd  Pdmhaiib. 

STATUTES. 

1.  Oommmjnoir  of.  —  Tte  MsANiKa  of  thb  Lboiblatobb  hat  bi  Ie* 
tbedbd  beyond  the  predae  words  used  in  the  law,  from  tba  reassa 
or  motira  upon  which  the  legislatnre  prooeaded,  tram  the  end  hi  view, 
and  the  pnrpoee  which  was  designed.  BeimeU  ▼.  if  meriocm  Miyiwm  Cbi, 
774. 

%  Game  Laws,  Power  of  LaoisLATVBS  to  Sir  act,  nr  IEirromb  of  Bouci 
Power.  —  A  state  legislature  has  power  to  enaot  laws  for  the  preeerra- 
tioD  of  game  in  tfhe  ecate^  and  the  oonstitntionalify  «f  sndi  legislation 
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Mnnot  be  questioned.    Tbe  power  to  legis 
the  police  power  inherent  in  each  state. 
641. 

t.  Polios  Powut  —  Statutory  Goxstbucti 
thoriiee  en  exercise  of  police  power  in  su* 
subjects  which  are  not  as  well  as  those 
power,  tbe  exercise  of  the  power  will  be  r 
the  legal  subjects  of  such  power.     Jaektom 

4b  PoLicx  PowsB  —  SuBJBon  OF,  HOW  Detkh    I 
final  judges  as  to  what  are  proper  8ubje<    i 
power,  and  the  legislature  cannot  arbitrari 
from  its  nature  is  not  so.     JachonviUe  r,  L 

5.  A  Statutb  Which  Sblbcts  Particular  ]    i 
locality,  and  subjects  them  to  peculiar  r 
special  obligations  or  burdens,  from  whicli 
locality  are  exempt,  is  unconstitutionaL     l 

6L  LicxNSB  Fkb  cannot  be  imposed  upon  pers 
class  or  profession  are  exempt  under  si  mil 
tions.     SlaU  ▼.  Hinman,  22. 

7.  Two  Distinct  Subjects  are  not  expressed  ; 
tied  '*  An  act  to  regulate  tbe  manufacture, 
of  explosives,  and  to  punish  an  improper  u 
tion  of  such  use  necessarily  implies  the  rigl 
Hronek  v.  People,  652. 

8w  A  Statute  dobs  not  Trsat  or  Two  Sbpa    i 
part  relates  to  the  manufacture  and  sale 
poses,  and  the  other  part  to  their  manufact    ' 
for  legitimate  purposes.     Hronek  v.  People, 

0.  Thb  Titlb  or  an  Act  dobs  not  Express     I 
when  it,  in  addition  to  the  general  subjec 
vision  which,  without  such  expression,  w<    I 
within  the  general  subject     hronek  v.  Peo]    i 

10.  Thb  Title  of  an  Acf-nbrd  not  Express    ! 
lONfi  or  the  General  Sub.tect  to  which 
oient  that  it  expresses  the  general  subject  c 
subdirisions  germane  to  the  general  subject 
in  it.     Hronek  v.  People,  662. 

flee  Animals,  1,  2;  Carriers,  8, 19, 20;  Comme  : 
Denti9Tbt;  Imprisonment;  Marriaob  a  : 
OoRFOEATiONa,  7;  States,  1,  2;  Towns;  W 

STATUTORY   OFFEN    I 
See  Criminal  Law 

STOCKHOLDERS. 
See  Corporations. 

STREET-RAILROAD  COM 
See  Railroad  Comfano   , 

STREETS. 
See  MvNiczpAii  Corpora' 
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BUBAQENXa 
8m  Ivsuranoi^  20. 

8UBR00ATI0H. 
8m  IiravRAHCB^  30,  31;  SuBEiTt  IL 

SURSCRIPTION. 

See  COHPORATIOML 

SUNDAY. 
See  Taxation,  4^ 

SURETYSHIP. 

L  Right  ov  Subktt  to  Stand  upon  Strict  Tkbms  ov  his  Obuoation.  — 
A  sarety  hayn  the  right  to  stand  npon  the  ttriet  terme  of  hie  obligmtaoa, 
when  each  terms  are  ascertained,  and  his  liability  is  not  to  bo  extended, 
by  implication,  beyond  those  terms.  But  this  rule  of  strict  oonstnieCioa 
in  no  way  interferes  with  the  nse  of  the  ordinary  teste  by  which  the  ao- 
toal  meaning  and  intention  of  contracting  parties  are  primarily  deisr- 
mined,  bat  merely  limits  their  liability  strictly  to  the  terms  of  their 
•ontraot,  when  those  terms  are  ascertained,  and  forbids  any  mximuian 
of  each  liability  by  implication  beyond  the  striot  letter  of  tiMMO  teriM. 
Contracts  of  saretyship  are  to  be  oonstmed  by  the  same  rale  as  all  oUisr 
eontraots.    Shrefier  ▼.  Nadtlhcfftr^  626. 

&  Su&xTT  HA8  No  Right  to  Rbquikb  thb  CaxDiroR  to  SATisrr  Km  Di^. 
HAND  dot  of  thx  Prinoipal's  Profkrtt,  rather  than  oot  of  that  of  the 
sorety.     MorrUon  ▼.  OiOuna*  Nat,  Bank,  89. 

3.   SUBBOGATION.  —  A  SURXTT*8  RiOHT  TO  SUBROOATION  TO  BmCURTrZWi  bsid 

by  his  creditor  is  subordinate,  and  not  snperior,  to  the  rights  of  the  lat> 
ter;  he  has  no  right  to  be  pnt  in  a  better  position  than  his  creditor,  and 
oannot  ha^e  the  benefit  of  a  secarity  without  assuming  the  burden  te 
which  it  is  subject.    Morriion  ▼.  CUment*  ifaL  Btuik,  38L 

8m  Oviiob  and  OmoBBfl,  8-S» 

SURVEYa 

Ah  Xzoni  ok  DsnciSNOT  in  the  length  of  a  Uook  of  hnd,  whieh  1^  ••» 
oording  to  a  plat  thereof^  diWded  into  a  number  of  loti^  aiioald  be 
apportioned  among  the  seyeral  lots  in  proportion  to  their 
IrontagM  as  indicated  by  the  plat    Perda  t.  ifi^^oon,  380L 

TAXATION. 

L  AasnsMHNT  ov  Citt  Lots  in  Bulk.  — Town  lots,  though  in  the 
block  and  oontignone  and  belonging  to  the  eame  pereon,  should  be 
arately  aaseesed;  but  when  the  owner  lista  and  t^Ium  anoh  lota  in  bullL 
for  the  purpoM  of  assessment,  thia  will  be  dMmed  a  oonoenti  and  will 
estop  him  from  complaining  that  the  assessor  did  the  same  in  making 
the  asseesment.    An  assessment  so  made  will  not  be  set  neide.     Eimtm 
mee  dip  ▼.  Drtmghl,  546. 

iL  YAUDrrr  or  Rrdrmftion  Kotigb.  —  A  noUoo  for  the  redemption  of  land 
sold  for  delinquent  taxes,  which  gives  one  day  more  than  the  thrMyeaii 
allowed  for  redemption,  is  not  invalid  on  its  faoo.     Hkk$  t.  Neimm,  709. 


1.  BcrnciBNor  o?  RBnnpuOK  Nontn.  —  A  doHm  to  r«d««tn  land  sold  for 
delinqntnt  taxM  which  givM  tha  dkte  of  nU,  from  which  ths  sipini- 
tioa  of  tha  time  for  radamption  may  ba  oompntad,  u  not  Invalid  for  no- 
aartainty  or  indaSmtMigaa  in  fixing  tba  final  day  tor  radamption.  Hitt* 
T.  JTcbM,  70g. 

4  BiimaTioa  None*,  whkt  wii.l  Sustaib  Di¥D.  —  Whan  notioa  (or 
tha  radamption  of  land  aold  for  delioqaent  t*ZM  givat  one  day  mora 
than  tha  thraa  yaara  allowed  by  itatata  tor  redemption,  and  the  laat 
day  named  in  tha  notice  ia  Sunday,  a  deed  of  the  land  following  tha 
notioa  will  not  be  aet  atide,  in  the  abaaace  of  a  abowiof;  hj  tha  owner 
thftt  ho  waa  mialed  by  tlie  notice,  and  that  he  offered  to  redeem  on  the 
laat  day  named  therein,  or  if  the  last-named  day  waa  Snnday,  on  th* 
next  day.     flirfa  t.  Iftlwn,  709. 

I.  Tax  Dud  does  not  Piss  Titli  whin.  —  A  tax  deed  whidi  i*  not  eia- 
anted  with  the  pr«reqni*itea  of  the  law  antboriiing  it*  cxeontion  doe* 
not  paea  any  titlaj  bnt  a  deed  for  the  property,  luffiaiently  deaoribing 
It,  properly  acknowledged  and  recorded,  without  the  eiiatsnoa  of  any 
anthoritj  npon  the  part  of  the  tax  collector,  may  become  the  baaii  (or 
the  aeqniaition  of  a  title  nnder  the  fire  yeara'  atatnto  of  limitationa, 
Fbtpler  r.  Simptoii,  870. 

Sea  OoMMKBO^  2i  HiQHWATB,  1, 2;  Ikjuvotiob}  Uomioipai,  CoaPOKaTioii% 


TENANTS  IN  OOUUOX. 
See  Oo-TUiAHOr. 

TORT& 
Sea  Pakkmt  ASD  CsiLDt  I,  L 

TOWNS, 
lunm  AvTBouma  pATMBNTa  BT  HirHioirAL  OcnpcnATKnt. — A  atatila 
•KthoriBing  m  eartain  -townihip  to  Tot«  bond*  to  repay  eitiMna  of  Bndi 
tewnahip  money  adranoed  by  them  to  aid  in  the  oonalnetiMi  al  a 
ommty  oonrt-bon**  i*  oonstitntional  and  Talid,  though  bat  (or  each 
•tatnt*  the  dtiMoa  making  eaoh  advanoe*  woald  be  without  l^d  neana 
tt  ndrea*.    Board  q/*  Cvrnmitnonen  t.  Biiydtr,  143, 

TRADE-HARKa 

L  1m  What  hat  bb  Acmiuibbd.  —  A  p«r*oo  may  aeqalre  the  right  of  b 
trade-mark  in  hia  own  name  or  in  tha  name  o(  any  peraon.  bat  be  oan- 
not  acqniro  it  in  the  nae  ot  hii  own  name,  to  the  exdnaion  of  the  righ 
of  anotfaar  perion  baring  the  earn*  name,  and  whoao  plaoa  ot  bnaineaa 
b  tha  *ame  plaoe.     El  Modtlto  Ctgar  M/q.  Co,  t.  Oato,  637. 

&  III  What  mat  bb  Aoqoirid.  — One  may  eatabliah  hi*  right  to  a  ti 
■nark  in  the  name  ot  a  pUoe,  oity,  or  town;  and  when  he  mannfi 
Ua  good*  at  a  paitionlar  place,  and  naea  the  name  of  that  plaoe  i 
InnatioD  with  other  worda,  a*  a  trade-mark,  to  diatingniah  the  ' 
•wnerafaip  ot  hi*  good*,  no  other  peraon  will  he  permittad  t' 
DBme  ot  tha  lame  place  npon  goodi  mauofactnred  by  him  at 
difiarent  plaoe^     Ml  Ucdelio  Ctgar  Mfg.  Co.  r.  Oato,  S37. 

t>  iKnuBOBMaHT  ai.  — When  one  neee  hi*  own  Dam«  to  ideii 
tingni*h  th*  wigin  and  ownenbip  of  hia  gooda,  tnannfac 
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tledirpUM),  iio«a«  pMMm  bf  Hmvmm  mum  vfll  W 
«M  hie  aaoM  on  bit  own  good«  under  siioh  drauoataiiow  «■  m«  ctlc** 
Uft«d  and  dMignad  to  ennliU  him  to  rtprooent  hio  gooda  «■  nnd  for  tlio 
foodi  of  mieh  ofchor,  so  m  to  injure  the  timdo  and  baamaia  «{ tbo  lattar. 
JR  ModeUo  Ctgar  Hfg,  Co,  ▼.  Oaio,  637. 

4.  IxfmnojDfsiiT— PBm7MPnox.*-Wb«n  a  trade-maili  ia  aalwilihril  ii 
dioahra,  OTan  if  no  one  haa  bean  actoally  daoatrad,  aa  intaatimi  to  do- 
eaiye  will  ba  prammad;  and  thoogh  thara  may  be  no  intention  to  daaaiT^ 
one  will  not  ba  allowed  ta  adopt  tha  marka  by  which  the  gooda  of  an- 
other are  daatgnatad,  if  the  effect  of  adopting  them  will  injure  the  Ut- 
•  ter.  In  meh  case  an  injunction  wiU  ba  granted.  M  ModeUo  Cigar  MJg^ 
Co.  T.  Oaio,  £37. 

9.  Mbabubb  or  Damages  for  Infrhvobmint.  ^  One  wfaoee  trade-mark  hat 
been  violated  ia  entitled  to  recover  all  profits  realiaed  by  the  wrong-dost 
from  aalaa  of  the  apurious  article,  and  also  damages  resulting  from  snob 
violation.  He  ia  entitled  to  nominal  damages  for  the  violation  of  hif 
trade-mark,  without  proof  of  actual  damages,  or  that  the  spuriooa  arti- 
elea  were  inferior  to  his  own.    JSl  ModeUo  Ciffor  Mfg.  Co.  v.  Qaio^  637. 

C  iNJUiionoii  -*  Laches.  —  Lapse  of  tioMi  will  not  deprive  the  owner  of  a 
trade-mark  of  the  right  to  an  injunction  against  an  infringer,  if  ba  has 
azerciaed  reaaonable  diligence  in  asserting  his  rights;  nor  will  mere  ao> 
quieacenoe  in  the  wrongful  use  of  his  name  estop  him  from  asserting  bts 
rights,  unless  he  has  notice,  during  such  acqniesoenoe,  of  the  facta  ren- 
dering the  nse  of  his  name  wrongf  uL  Bl  ModeUo  Offor  Mfg.  Co,  v.  iMot 
637. 

7.  iMjDNcnoif.  —  Laches  of  CoicPLAiif  ant  will  not  Avail  aa  a  defenaa  in 
a  proceeding  to  restrain  the  nse  of  a  trade-mark,  when  the  defendant 
adopted  the  mark  with  a  fraudulent  intent.  M  ModeUo  Cigar  MJg.  Co. 
V.  Qoio^  637. 

4  Imttation  of  Unpatented  Abttole — iNJUNcnoN. — The  maaufactnrs 
and  sale  of  an  unpatented  article,  made  in  exact  imitation  of  another 
manufactnrsr's  product,  will  not  be  oi joined,  in  the  abeenoe  of  aflogik 
tlon  and  proof  of  a  trade-mark.  The  bronsiag  of  horse-ehoe  nails  does 
not  of  itself  eonatitnte  a  trade-mark  or  patent.    Jhitoam  MmU  Cbk  ▼•  Jhh 


TRESPASS. 

!•  TRESPAflUB  WITHOUT  TiTLB  CANNOT  SST  OUT  AN  OuTSFAirDINO  TrU  In 

another.     Andermm  v.  Orag,  696. 
S,  Trespasser  without  Title  Taking  Possession  of  Propertt  oannov 
SnccE8SFDLLT  DEFEND  an  actiou  to  eject  him  by  ahowing  that  the 
aheriff*s  sale  under  which  the  plaintiff  held  possession  waa  invalid. 
Anderooti  v.  Cray,  696. 

Sea  Carriers,  11;  KEouaBHa^  8-IQl 

TRIAU 

!•  It  n  Improper,  on  an  ExAinNATioN  or  a  Juror  mr  his  Tont  IXiri^ 
to  permit  him  to  be  asked  whether  he  had  a  prejudice  for  or  against 
charivari  parties,  or  against  persons  engaged  in  tAarharing,  though  the 
action  is  to  recover  damages  for  the  shooting  of  the  plaintiff  while  be 
and  others  were  engaged  in  giving  the  defendant  a  ekarioarL  Miggini 
▼•  Miuaghan,  428. 
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%   PRKJITDTCB  AOATNST  A  CrTM«.  —  Jitror  TS 
a  person  accused  of  a  particular  crime  l>y  t 
against  such  crime.     Ili/f/inn  v,  MiiuvjlKii 

Si  Ordkr  of  Evidenxi  is  within  the  sound 
may  even  open  the  case  for  the  purpose 
Knwvu  Citif  V.  BradhiuT/t  7'U. 

4.  RjuuT  TO  Dismiss  as  to  One  Party  to 
sues  1)oth  a  railway  company  and  the  coi 
may  dismiss  as  to  the  conductor  at  an^i 
where  the  facts  do  not  show  that  he  was 
of  weakening  the  effect  of  his  evidence  if 
fendant.  And  the  fact  that  defendant": 
dismissal  until  some  time  after  the  trial 
Co.  V.  Miller,  308. 

6.  CouR'i-s  —  Power  to  Chanok  Conclusto: 
JiTDGMENT.  — The  judge  of  the  court,  or 
any  time  before  the  entry  of  judgment, 
upon  the  facti  found;  and  in  an  action  oi 
clu.sively  assumed  that  the  jud<;ment  as  • 
and  upon  a  proper  showing.     Crim  v.  Kn. 

6.  lNSTR(j(moN3  Asked  afper  Those  Given 

issues  in  the  case  are  properly  refused. 

7.  Special  Instructions  Rkpeatino  Princ 

Charge  arx  Fboperlt  Refused.     At 
350. 

t.  Special  Issues  Iksuffictrnt  to  Author 
answered,  ought  not  to  be  submitted  to  1 
MUUr,  308. 

9.  Tub  Court  may  Instruct  the  Jury  to  P 
Party,  when  it  is  plain  that  a  contrarj 
stand.     Moort  v.  MrKenney,  753^ 

ID.  Verdict  for  Defendant  may  be  Direct 
evidence  to  support  the  plaintiff's  canse  < 
close  of  the  plaintiff's  case,  direct  the  j 
Rotten  V.  Chicotjo  etc,  IVy  Co.,  585. 

11.  Refusal  of  Instrucfion.  —  Where  a  ti 
■tnictions  asked  by  one  or  both  of  the  pr 
its  own,  the  latter  must  fairly  instruct 
tions  involved  in  the  case,  and  it  must  i 
fered  by  the  losing  litigant  by  the  refusi 
him.     Waeaner  v.  People^  683. 

12l  Reasonable  Doubt. — The  court  should 
"a  reasonable  doubt  is  one  which  arisei 
consideration  of  all  the  evidence,  and  w1 
ef  life  would  cause  a  prudent  and  rei 
pause."     Wiieainer  v.  People,  683. 

18.  Verdict  Finding  Defendant  Guilty,  b 
is  sufficient,  thoui]^h  three  defendants  ai 
mentk  if  the  record  shows  that  but  one 
Hroneh  t.  People,  652. 

14^  Subject  fob  CoMME>fT  bt  Coukseu  — ' 
ness,  who  was  present  at  a  oonversation 
ant's  agent  concerning  the  snbject-uiaitc 
▲m.  8t.  Ear.,  Vol.  JLXUh—U 
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and  nod  otXM  to  eontradict  plaintiff,  !■  a  legitimate  subject  for 
ment  by  eoanael,  who  may  argue  therefrom  tliat  plaintiff  shcmld  bo 
believed.     Orublm  v.  North  Caraina  Home  Ins.  Oo.^  62. 

8eo  AnTMAiJ^  2|  Appeal  and  Error;  Dsposirioiis:  Plbaduki^  8L 

TROVER. 

L  TkiT  THV  1>vnin>AifT  AcncD  as  an  Agknt  ok  SEitTAifT  of  another  does 
Bot  furuiah  any  justification  in  an  action  of  trover.  HcPketers  t.  Page, 
772. 

ti  CoiiyntSTOV,  What  n.  — Any  distinct  act  of  dominion  wrongfully  oz- 
•rted  over  property  in  denial  of  or  inconsistent  with  the  owner**  right 
amounts  to  a  conversion.  It  is  not  necessary  that  the  wrong-doer  apply 
the  property  to  his  own  use,  if  he  has  exercised  dominion  over  it  in  ex- 
clusion of,  or  in  defiance  of,  or  inconsistent  with  the  owner's  Hg^hL 
Hence  if  officers  seize  meat  without  authority,  take  it  to  a  market^ 
where  a  butcher,  at  their  reqnest,  cuts  it  into  steaks  and  roasts^  mod 
lets  one  of  the  oflicers  have  paper  to  do  pieces  up  to  distribute  round  to 
his  friends,  such  butcher  ia  guilty  of  conversion,  though  he  neither  naea 
nor  sells  any  of  the  meat.     McPhften  v.  Page^  772. 

9k  Froop  op  Value  is  Unnecessaat  in  an  action  of  trover,  when  the  an- 
swer alleges  that  it  is  not  of  greater  value  than  a  specified  sum,  and  tbo 
recovery  was  for  a  sum  less  than  that  thus  admitM.  Hoffe  r.  Caa^pbeUt 


TRUsra 

1.  ExpRM  Trusts.  ^  Statute  op  LiirrrATioirs  does  not  begin  to  run  in 
cases  of  express  trusts  until  a  repudiation  of  the  trusb    Fox  r.  7'(ry,474. 

k  Appuoation  or  Funds.  —  Where  a  trustee  receives  any  portion  of  the 
funds  from  a  transaction,  he  must  personally  see  to  the  application  of 
them.  He  cannot  pass  them  over  to  his  co- trustee  for  investment  or 
distribution;  and  if  he  does,  he  will  be  personally  responsible  for  the 
acts  and  defaults  of  suck  trustee.     Fox  v.  Tay,  474. 

%  SPENOTHRirr  Trust—  Validity  op,  as  aoainht  Crrditors.  —  A  grantor 
cannot  create  a  spendthrift  trust  making  himself  or  herself  the  t^ole  ben- 
cficiary  for  life,  with  power  to  dispose  of  the  trust  property  at  death,  so 
as  to  subject  neither  the  income  nor  the  corpus  of  the  estate  to  the  pay- 
ment of  his  or  her  debts.     Ghormlty  y.  SniUh^  215. 

4b  Spendthkift  Trust — VALiDinr  op,  as  AOAiNarr  CREorroRs.  — Where  sn 
unmarried  woman,  not  in  contemplation  of  marriage,  creates  an  irrev- 
ocable trust  in  her  own  property,  for  her  own  benefit  for  her  life,  with- 
out liabdity  for  her  debts  or  contracts,  and  with  power  to  dispose  of  it 
at  death,  the  trust  is  void  as  to  her  creditors,  and  they  may  subject  the 
income  of  her  property  to  the  payment  of  their  claims.  Okormlep  ▼. 
Smilh,  215. 

Sea  Corporations,   12,  15,   16;  Executors  and  ADMiNisTRATOBa^  1«  2| 

OUARDIAN   AXD  VVaRD,  1;  UUSBAND  AMD  WlPE,  !»  3^  4c 

USURY. 

UVAOCRUVD  fSTKRWI'  DOER  NOT  MaKK  CONTRACT  USURIOUS  WHEN. — WhCN 
a  note  payable  in  five  years  contains  a  stipulation  tliat,  upon  failure  to 
pay  any  one  of  the  interest  con|ioiiM,  the  whole  sum  of  money  shall  h^ 
due  and  payublu  at  the  optiuu  of  the  holder,  unaccrued  interest 
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cannot  be  reiraHed  m  eoniing  within  the  ] 
IfttioDy  to  M  to  make  the  contract  unurioua         i 

8m  Brokriui,  2;  Intki 

VARIANCE. 
See  EzecDTioN,  9;  Judom 

VENDOR  AND  PURGE 

1.  Parol  Oontract  of  Indehnitt — Enforc 
TiTLS.  — A  parol  contract  by  a  vendor  to         i 
on  a  failure  to  give  title,  and  to  repay  all  <       i 
ia  not  merged  in  a  deed  anbseqaently  ezeca 
eial  warranty,  bnt  no  covenant  of  title. 
deed,  and  confers  an  independent  cause  oi       I 
failure  of  the  title.     Chie  v.  Zell,  296. 

%  Parol  Contract  for  Salb  of  Land  —  Fad      i 
Vrndkb.  —  Where,  under  a  parol  tiale  of  a 
feet,  the  vendee  has  paid  part  of  the  pnroha 
poeseasion,  and  the  lot  is  subsequently  measu 
feet,  but  there  is  a  failure  of  title  to  the  ez 
ma  honest  mistake  by  the  vendor  as  to  the  ti 
measurement,  the  vendee  may  rescind,  or  w      i 
purchase- money  he  may  recoup  damages  for  i      i 
one  foot  to  which  ho  was  entitled  under  his  o 
Y.  Byrick,  287. 

t.  Parol  Covtract  rom  Salb  of  Land— Fail 
OF  Damaobs.  —  Where,  under  a  parol  contri 
containing  fifty  front  feet,  there  is  a  failure  o 
foot,  because  of  an  honest  mistake  as  to  the  I     ' 
of  damages  to  which  the  vendee  is  entitled,  v     i 
money,  is  the  relative  value  that  the  part  to 
bears  to  the  whole  lot  as  estimated  with  regai 
for  the  whole.     While  the  peculiar  advanta^    i 
part  lost  with  reference  to  the  whole  may  Ix    i 
of  the  purchase,  still  the  additional  expense    F 
on  an  adjoining  tract,  incurred  by  reason  of     ] 
order  to  have  the  reasonable  and  proper  en    ; 
portion  of  the  land,  must  not  be  considered 
Tywm  Y.  EifHck,  287. 

See  AoBKOT,  1,  8^  4;  Covenants;  Mo  ] 

VERDICT. 
See  Trial,  13. 

VICE-PRINCIPAL. 
See  Master  and  Servant,  13,  ! 

VOLUNTEERS. 
See  Mabtbr  and  Servant,  I 

WAOER& 

I.  Brrrnro   ow  noR.iK-RACB  Oamino,  and  Con" 
VuiO.  ^>  Betting  money  or  a  horse-race  is  gai  i 
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law,  and  a  oontrmel  In  aid  of  the  offense  of  gaming  fa  Toid  aad 
not  be  recovered  upon.  Where,  therefore,  one  person  adrances  money 
to  another  to  be  n8e<l  by  them  as  partners  in  the  basiness  of  bettins;  oa 
horse-races,  he  cannot  reoover  back  the  money  so  advanced.  Skaffmtr 
T.  FincfJHick,  624. 
S.  Law  RKKt7.sBS  Aid  to  Partirs  iir  Pari  Delicto.  — If  persons  enga^ 
in  an  unlawful  business,  such  as  betting  on  horse-races,  in  soch  a  man- 
ner as  to  be  in  part  delicto,  the  law  will  not  aid  either  of  them,  but  wiH 
leave  them  in  the  positions  in  which  they  have  placed  themaelveab  ^» 
SJuifuer  T.  Puidtf)aci%  G24. 

See  Brokers,  1;  Contracts,  1-4L 

WAIVER 
6m  Depositions;  Insurance,  21-28,  47* 

WARRANTY. 
See  Covenants;  Sales,  4-9. 

WATERCOURSEa 
6m  Fisherib;  KsouasNCE,  14-16;  Railroad  CouPAimB^  9^  IQL 

WIDOW. 
See  Leoacies,  L 

WILLS. 

1.  AcTTON  TO  E5CTABLI.SR  —  pARTiBs.  —  An  action  to  establish  a  rejected 
will,  although  technically  a  proceeding  at  law,  has  many  of  the  features 
of  a  suit  in  chancery,  and  the  equity  rule  allowing  one  or  more  memben 
of  a  voluntary  association  to  sue  for  all  applies  in  snch  case.  Liiijfy* 
TaffUin,  8S7. 

5.  Actio:*  to  Establish  —  Issue.  —The  question  whether  a  devise  to  a 

church  can  or  cannot  be  enforced  cannot  be  deci«led,  in  an  action  to 
e8tal)lish  a  rejected  will.  Such  question  can  be  determined  only  after 
the  instrument  is  established  as  the  will  of  the  testator.  Lilljf  ▼.  Tclh 
hfin,  887. 

IL  Issues  in  Actions  to  Establish. — In  a  suit  to  establish  a  rejected 
will,  the  only  issue  is,  whether  or  not  the  writing  is  the  will  of  the  tet* 
tator,  and  in  passing  upon  this  issue  the  court  will  not  construe  the  will 
nor  decide  its  legality.  If  a  particular  clause  haa  been  inserted  by 
fraud  or  forgery,  the  court  may  reject  it  as  no  part  of  the  will;  hot  if 
such  clause  is  found  to  be  part  of  the  will,  the  whole  must  be  probated, 
although  such  clause  cannot  be  enforced.     Lilly  v.  Tobbdn,  887. 

4.  Judgment  Refusing  to  Probate  Will,  on  the  ground  that  the  plaintiff 
is  not  a  competent  party  in  interest  to  prosecute  the  suit,  is  not  a  bsr  to 
another  anil  in  which  competent  parties  are  plaintifEa.  LiOjf  v.  TWeis, 
887. 

•.  Disinhbritancr  ot  Heir.  — An  hair  at  law  can  only  bo  disinherited  by 
an  express  devise  or  bj  necessary  implication,  and  such  implicatioa 
must  amount  to  such  a  strons;  probability  that  an  intention  to  the  ooa« 
trary  cannot  be  supposed.     MlUate  qf  Jacobs,  230. 

6.  Construction  — Land  may  Pass  as  Monet.  —Where  it  appean  from 

a  will  that  the  testatrix  did  not  intend  to  die  intestata  as  to  aoj  put 
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•f  liar  «iliil8^  *bA  that  tb*  did  not  inteiK 
benefit  under  the  will,  or  to  have  any  sha 
«aed  th«  word  **  money  "  aa  the  equivalc 
after  the  execntion  of  the  will  will  pass  t< 
beqnest  of  **  the  remainder  and  residue  c 
of  her  hein  at  law.  Estate  qf  Jacobs,  23( 
SeeDsYisB;  Lsoaciss;  Pl 

WITNESSE 

L  WiTHisSy  Rsuaious  Bklief  ot.  ^  Any  i 
a  witness,  notwithstanding  his  religious 
provision  in  the  state  constitution,  as  fol 
nied  any  civil  or  political  privilege,  right 
religions  opinions;  but  the  liberty  of  o( 
not  be  construed  to  dispense  with  oaths 
licentiousness,  or  justify  practices  incons 
of  the  state."    Hronek  t.  People,  652. 

2.  A  Stogkholdeii  is  not  Competbnt,  und 
in  favor  of  the  corporation.     ConaoUdaie 

li  Imfbachimo  Witniss.  —  Where  a  witne 
of  facts,  he  may  be  asked,  on  cross-exan 
a  prior  designated  occasion  testify  to  a  c 
answers  that  he  does  not  recollect^  his 
occasion  may  be  introduced  in  evidence 
CoMoUdated  etc  C&  T.  Keifer,  688. 

4.  IVSTRUCTION    THAT    THS    EviDENCS    OF 

THB  PoLTCB  should  be  received  with  a 
erly  refused,  because  it  is  for  the  jur 
enmstances  connected  with  the  witnea 
given  his  testimony,  Hronek  v.  People, 
i.  A  Statutb  Prohibitino  ▲  Partt  from 
oontract  or  conversation  between  himsc 
the  opposite  party  derives  his  title  from 
a  donee  under  a  power  to  sell  incompet 
oontract  between  himself  and  the  holde 
power  being  exercised  for  the  purpose  o 
posing  parties  do  not  claim  under  the  d( 
that  it  did  not  confer  authority  to  mali 
Iho  witness  elaims.    LarBem  r.  Johnson, 

8oo  Aptxal  avd  £i 
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